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Abandonment, must continue fo. two vf'nrs or upwanm tn consfcituto desertion, M — Q, 

98. 

Abatement of suit, for di^sfdution of mariiagc, K~M, 58 

Absence, Suit for .i dot roe of dissolution in case of, .imong Paisis — In case of, for seven 
Noar*^, S 2‘J, 313 

Absence on busiyiess, is no desertion, F, 230. * 

Accessor?/, Connivance, how differ^ from beiin;, J, 106, 107. 

Duty of Judge to sati‘<fy him -.elf that petitiontir is not, J\, 107 
Meamiig, //, 106. 

Connivanco and being, to di^tiiiguisliod. E. 109 , 

Accesso??/ hefo?e the fact, I’art} connivuif^ need not lie, IK— T, 108 
jlccrss to thildjen. See GllILDiiii:^. 

Sue CUSTODV OF GHILDiiEN. ^ 

Interim ordeis regarding custodj of childion and, 348 — 350 
Orders as to, 350 --352* 

Gasc-s where application tor, were refused, R—B, 331, 352 

Practice and procedure in making ordei'^ as to eii 'Dxlv of children and, P, 352 — 

339. 

Act XXIX of 1S:VJ (Dowel), 411—424 

Act XXI of 1H50 (Caste Disabilities Removal), 425—449 

Act V of 1852 (Marriage l)> Registrar',), 879 - 886. 

Act XV oM95f) (Ifindu Widow’'. Re-m image), 451—492 , 

Act XXXI of IHOl (English Daw —Ernes, and Common Recoveries), 910, 911. 

Act XXV of 1801 (Mariiage of Chri«.tians), 887 — 892 
Act V of JM05 (Imhin Marri.»ge;, 893 — 909 
Act XV of /h 05 (Parsec ^Mirn.ige and Divorce), 493 -336 
Act XXI of 18GG (Native Convert*,’ ]\Iarriagi* Dissolution), 643—659 
Actlof L'iC)!), Loss of Criste — Sueivs'.ion under Oudh Estate!, X, 441 
Act IV of ]8()'.) (Marriage and r>i\oico), 1—409. 

Act IV of IbdU, Code of Civil Procedure to apply to proceedings under Divorce, S. 45, 
359. 

Procedme under the Divorce, 359—394 

Divorce, not applicable to Malmmedan convoits to Ghriatipunty, J, 440. 

Act 111 of 1872 (Special ^laiiiige), 337—360. 

/I c< 22i 0 / 16 Ro-marnage, if to be as Hindu — Ke-marrying under, — Forfeiture, if 
efiected, 0, 2^ 464, 463. 

Act XV of 1872 (ludian Christian Marriage), 561—640. 

Act III of 1874 (Married Women’s Properly), 661—680. 

Act XII of 1880 (Kayis), 681—694, 
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Act III of IS72— (Concluded). 

Act VI of 1886 (Births, Deaths and Marriages Registration), 69B — 787. 

Act XVI of 1890 (Births, Deaths and Marriages Registration Act), (1886) Amend- , 
ment, 799^760. 

Act II of 1892 (Marriage Validation), 64JI— 684, 

Act XIV of 1903 < Foreign Marriage), 763—766. 

Act VII of 1909 (Anand Marriage). 767, 768. 

Act IX of 1911 (Births, Deaths and Marriages Registration Amendment), 761, 
762. 

Bengal Acts, Bon. Act I of 1876 (Bengal Muhammadan Marriages and Divorces 
Registration), 769—792 

Madras Acts, Act IV of 1896 (Malabar Marriage), 793—830. 

Adjourmmnt, Practice as to, H, 33. 

Where deception is not proved to have been for two years or upwards — Practice— 
and withdrawal of suit, J — />, 209. 

Power to adjourn cases under Divorce Act, S 54, 379. 

Costs of, T7, 379. 

Provisions of the Code of Civil Procedure regarding, 7— T, 379, 380. 

Sufliciont cause for which, have been granted, Z — D, 380. 

Proceduref when female respondent refuses to cohabit with petitioner under Act 
XXI of 1866— for a year — Interview— S. 15, 6S0 , Procedure on expiration of, 
— Interrogation of respondent — Decree, S. 16, 550. 

Administration, Effect of Divorce on widow’s right to administer estate, F, 178. 
to wife dying after a judicial separation or protection order — English law, 

D, 178, 179. ‘ 

Admmistrators, Non-survival of light to sue for divorce to executors or, E, F, 179. 
Admission, See CONFESSION. 

See Co-respondent. 

9 

Decree based merely on, and without recording evidence, R — T, 98. 

Decree for dissolution not to be made on mere — , P, 127 
Adoptwm, Sec HINDU LAW— ADOPTION. 

Relationship by, D, E, 201. 

Loss of caste — Right to give son m, X — Z, 447. 
among Par&is— Will — Evidence, X — Z, 496. 

different forms of, in Malabar, K — P, 810. ^ 

Adultere'^, to bo co-respondent in suits for dissolution of marriage, S. *1, 99. 

Reason for making alleged, a co-respondent, C, 100. 

Husband not compelled to charge every, J, 101. 

Intervening in a divorce suit- Allogatiq|]|, by the husband in hf. answer that the 
wife committed adultery — Application by the alleged, to intervene. A, B, 102, 
Every allegation of adultery involves “an alleged,” C, 102. 

Where, is absent abroad — Practice, L 103. 

Petitioner knowing the name of the, even when wife is leading the life of a 
prostitute— Co-respondent, T,U, 104. 

Petitioner being unable to obtain evidence against, A—G, 105 
Name of alleged, not known — Effect, V, 17, 105. 

Name being known after filing petition — Practice, Z, 105. 

Whore identity of — Is lost through neglect — , D, 106. 

Husband may claim damages from, S. 34, 262. 

Damages and costs against—, 262 — 271. 

Damages against,— Measure of damages, 263 — 271 ; Circumstances which tend 
to reduce, 267 ; Those which tend to enhance them, 268. 
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Adulterer^ (Concluded). 

Order as to the payment and disposition of damages against, 268 — 270. 

Practice in claiming damages against, 270. 

Claim for damages against, without claiming dissolution or judicial separation, 
F- 1, 270. 

Pot^Ter to order, to pay costs, S. 35, 271. 

Adulteress^ Beason for making alleged, a co-respondent, D, 100. 

Adultery, Bigamy with, S. 3, 44. 

Reasons why divorce cannot be granted for simple, of husband, T--W, 56. 

Wife’s ante-nuptial mcontinuence cannot be pleaded in defence of wife’s— , Gf, 58, 

Decree of judicial separation granted on ground of cruelty — Divorce on ground of 
subsequent, 17, 59. 

Decree for judicial separation granted on ground of husband’s, — Divorce on ground 
of subsequent cruelty, F, 59. 

what is, TV, 59. ^ 

must have been ^ictually committed for purposes of relief, T, 59. 

Respondent and co-respondent— One may be found guilty of, and the other not, 
A—C, 60. 

Consummation of marriage not necessary to constituie, D, 60. 

Evidence of — , 60—62. 

Wife’s, no excuse for rape by husband, C, 66. 

Charge of, and of the birth of the child, if cruelty, F, 75. 

Condoned, and desertion — Revival of. A, 80. 

Conduned, revived by undue familiarities with stranger, D, 80. 

Revival of condoned cruelty by and condoiK'd by subsequent cruelty, 80. 

Charge of, with persons, of whom some are known and some unknown— Practice, 

/y, 101. 

Every allegation of, ii^’olves an alleged adulterer, ” C, 102. 

Connivance of, with A bars relief in respect of — ,with B, I — AT, 109. 

Cruelty and, — Revival of one by the other, Jl, 118. 

Court refusing relief on ground of petitioner’s— Such refusal no bar to Court’s 
granting relief on subsequent proceeding, AT, N, 130. 

Reference to previous records in proof of petitioner’s, O, 131. 

Discretion in case of petitioner’s — , Casc.s where the discretion has been exercised 
in fj^vour of the petitioner, A—E, 132. 

I’etitione^s— , Z, 132 ' 

Evidence of, C/, 133, R— T. 277. 

See ALSO EVIDliNCE. 

Cases whdVe petitioner's was excused and decice made in petitioner’s favour — 
Where the — , is committed in ignoiancc of fact —Where the— , is committed 
in Ignorance of law, 134—136. 

Where the—, is committed in consequence of the violence and threats of the 
husband, petitioner's, is excused and decree past-ed for dissolution, Ii,S, 135. 

When the, is committed b\ petitioner to the knowledgi of respondent, and by 
him or her long since pardoned and condoned, petitioner’s — is excused and a 
decree passed for dissolution, 135, 136. 

Conduct of petitioner conducting T»o— Just and reasonable cause for desertion — 
DruukennuKS of wife, S. 143. 

And cruelty, 152, 153. 

proof of, K, A/, 377, 378. 

Effect of mcoutmency or second marriage on right to dowei, A — Y, 420 
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Adultery — (Concluded) . 

Suit for divorce or Judicial separation among Parsis— On ground of wife’s, — On 
ground of husband’s, die , S. 30, 513—522. 

Of Parsi petitioner — EfEeot, J3, 519, 520. 

Petitioner’s cruelty or, to bar suit under ^ct XXI of 1866, S. 25, 653. 

Adultery coupled with desertion. Bigamy coupled with adultery — What are, M, 515, 
516. 

Affidavit, Bee Evidence. 

To dispense with co-respondent— Practice as to, P—22, 101. 
m support of motion to dispense with co-respondent, I, J, 103. 
iiL support of the petition for restitution of conjugal rights, contents of — English 
law and Practice, T— IP, 288. 

Mode of taking evidence in cases under the Divorce Act, S. 51, 371. 

^ Provisions of the Code of Civil Procedure relating to, J— L, 371. 

Suit for diBsqilution of marriage— Practice, M, 

Inter alienations, alterations, or erasures in body of, Z, 875. 
use of, in matrimonial matters, 371—376. 

Affifiity, See Consanguinity. 

See Prohibited degrees. 

Prohibited* degrees of consanguinity or, contemplated by the law — English law 
and Indian, E — J, 63 

Mere carnal connection with a woman is, Q, 199. 
to wife’s kindred, 22, 199. 
to husband ’vS kindred, S, 199. 

between kindred of husband and kindred.of wife, 7’, 200 

Consanguinity and,— English Law — Consanguinity and, before 5 & G Will, I c. 
54, S. 2, a-J, 67*. ' 

Age, of parties — How afiocts right to relief, A, B, 182. ^ 

Agreement, Power of Court to make provision for children not afEcctod by, between par- 
ties, P, 206. 

not to bar dower may be enforced, S. 11, 428. 

Alinumy, see Alimony I'ENDENTE lite. 
see Alimony permanent. 

Power to award, where there is plea to juiisdictien, Q, 50 

Bight of wife to apply for, general rule as to -It is not maten.il .vhethcr she 
applies as petitioner or respondent, J, A, 272. 

Grant of, discrotionar> with Court, 13, 273. 

Object of, r-. 4. 273. ^ 

Felony and imprisoninont if l^ar to an application for — B —D, 2V3. 

Suspension of pa>meiit of, E, 277. 

Applicant (wife) found guilty m first tiial — in second trial, U, V, 277. 
Jurisdiction questioned, no (lar to grant of, G, H, 278. 

Question of domicile being in dispute if a bar to grant of, I, 278. 

Independent support of wile, a bar to grant, ■/, 278. 

The husband's means being small, a bar to granting, O, P, 278. 

Marriage null and void on the face of petition and answer— Effect on, Q, 278.* 
Bigamous marriage No, 22, 278 
Guardian ofi litem, not liable for, A, 279. 

Application to make decree absolute — Arrears of, B, 279. 

No application would he for r small sum ponding petition for, N. 270 
is purely personal allowance to wife — No power of alienation. T — V, 279. 

Present distress of wife no ground tor urgency lu granting. IF— X, 279. 
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A Umony — (Oonoluded) . 

Power to order permanent, B. 87, 893. 

Power to order monthly or weekly payments^ B* 37, 29i. 

Power of Court to order permanent, after decree absolute, J— L, 299, 296, 
Permanent, before decree absoliite, M, 296. 
not assignable, O, 896. 

Period from which permanent, commences, P, 296. 

Where wife undergoes sentence of penal servitude, Q, 296. 

Costs, TT, 296. 

Conditions on wife in granting permanent, X, 296. 

Charge on husband’s property for, P— D, 297. 

Four ways in which distinct sums of money may be secured to the wife— Practice 
of English Courts, E, 297, 298. 

Permanent allowance after decree of judicial separation and dissolution of 
marriage —Difference jn English Law, F — J, 298. ^ 

Difference between, granted after judicial separation or after divorce, K — 298« 
299. 

Bankruptcy of the husband, effect of on, O, 299. 

Children to maintain — Effect of, in fixing, J — O, 803. 

Injunction to restrain husband from making away with property. 7, J, 803. 
Permanent, for a guilty wife, 806 — ^308. 

Amount of permanent, ordered to a guilty wife, Y 807, 308. 

Judicial separation on ground of wife’s cruelty, C, 308. 

Becurity from husband for payment of permanent, 77, 308. 

Enforcing payment of permanent, 808, 309. 

Order by consent for, X, 809. * 

Arrears of, promise to release, M, N, 369. 

Covenant as to, Z, T, 310 

Court may direct pa^tnent of, to wife or to her trustee, B 38, 811. 

Order to pay, to solicitor, 3 — D, 811. 

Permanent, among Parsis, 8. 84, 921. 

payment of, to wife or her trustee among Parsis, S. 35, 922. 

Parsi Marriage and Divorce Act XV of 1865 — Charge on husband’s immoveable 
property — Widow— Distributive share, 7—7, 922. 

Power of Court to award, under Act XXI of 1866, S. 28, 694. 

Bequest of savings of, J, 667. 

Alimony jf^endenle lite^See Alimony. ’ 

See Alimony permanent 

Effect of protection order upon, i8, 282. 

B. 36, nt 273. 

Jurisdiction — Application after decree nisi, C — E, 278. 

And alimony permanent— Difference, S — X, 278 
From what time payable, F,G, 278, 274. 

Until what time payable, H, 7, 274. 

When payable — Ecclesiastical Courts, practice of, 7, 274 
Question of, disposed of at first hearing of the suit, £, 274. 

* Facts to be established before, can be granted— PrEKitico of Ecclesiastical Courts, 
L— r, 274, 279. 

Wife's conviction for felony, no bar to granting A, 278. 

Neglecting to apply promptly for. Effect, E, 278. 

Nature of suit not to affect wife's right to, Z7, 7, 278. 

Flea as to jurisdiction no bar to grant, W, 278. 

Decree nisi for dissolution, no bear to ordering, X, 279. ' 

125 
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AUmony pmdentB —(Concluded). 

Appeal, no bar to, F, Z, 278. 

Wife’s guilt, how affects her right to, 278—277. 

Protection order no bar to application for, 277. 

Amount to be awarded as, 280 — 286. 

Mode of determining husband’s means for the purpose of awarding, 286-<>-280. 
Enforcing order for, 289, 290. 

Practice and procedure regarding the grant of, 290 — 293. 

Non-payment of, effect of, F, 298. 

Permanent alimony larger in amount than H, 7, 808. 

Alienee of means — Reference to Registrar— Practice, 80S 

Among Parsis, S. 33i 820. 

AUmony permanent . See Alimony See Alimony pendente hte 

0 Points to bo considered by the Court in granting, 299 — ^301. 

Points to be considered in fixing, R — T, 801. < 

Amount of permnnent alimony — ^No fixed rule as to amount of permanent 
alimony — Generally left to discretion of Court — General rule as to nno-third — 
But liable to variation — Circumstances where permanent alimony has been 
fixed at less than one- third, 802 — 306. 

Permanent alimony not to exceed one half of joint income, G, 303. 

Permanent alimony larger in amount than alimony pendente hie, H, I, 303 
Amount of — Estimation of husband’s income, X — I — 4, 304 
Varying orders regarding, 309, 310. 

Ahmony pendente Jite and alimony permanent — Difference, 8 — A’, 273 

li, 272. 

• 

Aliyasanthana See Malabar Law. ^ 

See Marumakkathayam Law 

Marumakkatbayam Law and, — Nature of famil> governed by such Law — Classes 
governed by Marumakkathayam, D, E, 799, 800. 

Classes governed by the, F, 800- 
Aliyasanthana Marriage, See Malabar Marriage 

how differs from Marumakkathayam marriage. If, 7, 800. 

Alteration of Jurisdiction, Power to alter territorial jurisdiction of District Courts, S. 18, 
810. 

Alterations, Intoralienations, or erasures m body of affidavit, Z, 378. 

Amendments, See Practice and Procedure, App. VI. 

of petition for dissolution into one for judicial separation, T, U, 128. 

Opportunity to be given to petitioner to amend petition in certain cases, V, 128. 
of answer by adding a cross-prayer, 183. 

of petition as to claim for damages— Addition of co-respondent, C, D, 270. 
of Marriage Act, 713, 714. 

The Births. Deaths and Marriages Registrations Acts XVI of 1886, 1890, 

789, 760. 

The Births, Deaths and Marriages Registration Act, 1911, 761, 762. 

American authorities, value of, F— B, 8 , 9. 

Anand marriage. Validity of, S. 2, 767. 

Anand Marriage Act, Act VII of 1909, 767, 768. 

And, Meaning, 7— X, 10, 11. 

Case where, is to be read as “ or,” B, 182. 

Anglican, S. 3, 670. 

Annuity, Covenant in separation deed to pay, 4, 810. 
iln( 6 -nt<ptiaZ debts, Husband not.liable for wife's, B. 9, 670. 
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Ante-nuptial aettlement, — Inquiry into existenco of ante-nuptial or post-nuptial dettlo- 
ments, S. 40, 814. 

Anyperson^ 164. 

Appeal^ Co-respondents’ right to be heard m, 3/, 104. 

From decree nisi, provisions as^to, 17- -1, 185. 
bar to alimony ^^endente lite^ F. 278, 

Enforcement of, and appeals from, orders and decrees under the Divorce Act, 
S. 55, 381. 

filed after time — Cause of delay, X. — B, 382 

Provisions of the Code of Civil Procedure relating to, to the King in Council and 
principles and practice governing the same, 383 - 394. * 

to High Court under Parsi Marriage Act, S 42, 528 

No, under Act XXI of 1866 , but Judge may state case raising question whethec 
conversion has dissolved marriage, S. 29, 655, Case to state necessary fact»and 
documents, and suit*to bo stayed, S. 30, 655 ; Case to bo decided by three 
Judges, S. 31, 655. 

Refusal to register to be recorded under Bengal Act I of 1876, S. 20, 777 ; 
against refusal to register, S 21, 777. 

Appeal to Queen %n Council, under Divorce Act, S. 56, 383 

o/ f As ^Icf, Act applies only to marriages recognized as*such by Christian 
Law, B, 24 

Apportionment of damages, General principles as to, U—D, 313, 314. 

Variation of order regarding, of damages, T, 313. 

Examples as to, Q — S, 268, 269. • 

i4>nienian6« Applicability of the Do wc'i; Act to, — English Law of dower if mtroducqjd 
in this country, C— A/, 412, 413. 

Army. Registration of Births, Deaths and l^lfirriagos Act, 1ST9, 843, 844. 

Arrears, of alimony, piom^e to release, M,N, 309. 

Asiivad, ceremony of, what is, C, 499. 

AitsauU, Conviction for iiidcccut, no bar to suit for dissolution on ground of rape, D, 

66 . 

Assignment of dower, O -1, 418 

Attem2)t , — to commit sodomy or bestiality, J^K, 66. 


Bail, Discretion of Judge to admit to, or not of persons charged under Sati Regulation, 

S. 4, 837, 

Bankruptcy, of^the husband, effect of on alimony, 0, 299. 

Bar of suit, for criminal conversation under Divorce Act, S 61, 398. 

Barring dower. Dower may be barred by a declaration in a deed, S. 6, 422 — or by a 
declaration in the husband’s will, S. 7, 422. 

Devise of real estate to the widow shall bar her dower, S. 9, 422. 

Bequest of personal estate to the widow shall not bar her dower. S. lO, 423. 
Agreement not to bar dower may be enforced, 8. 11, 423. 

Equitable, by contract, V, V, 420. 

Bar to decree, for divorce a mensa et loro, S. 22, 206. 

Bar to marriage, Prior marriage, a, W, 872. 

Insanity, if—, X, Y, 572. 

Bar to relief. Delay as,— Reason of the rule, W — B, 138, 139. 

Nature of the delay contemplated as being— , C— O, 139 

Cruelty of petitioner as a, in i»uils for dissolution uf marriage, 141, 142. 

Reason of the rule as to desertion being a discretionary. B — B, 142, 143, 
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JBar to r«2t0/'— (Oondudod). 

Fetitionei's desertion a, in suits for dissolution of marriage, 142, 145. 

Wilful neglect of petitioner a, in suits for dissolution of marriage, 145. 
Misoonduot of petitioner a, in suits for dissolution of marriage, 146 — 150. 

Bar to suit. Petitioner’s cruelty or adultery to bar suit under Act XXI of 16^6, 8. 26, 

658. 

Male petitioner’s co-habitation with one of several wives to bar suit under Act XXI 
of 1866. 8. 26, 654. 

Bengal^ Muhammadan Marriages and Divorces Registration Act, I of 1876, 769 — 792. 
Bengal 8M Regulation, 1829, Beg. XVII of 1829, 881 — 888. 

Begttssf, of personal estate to the widow shall not bar her dower, 8. 10, 428. 

Bestiality, ground for dissolution of marriage, 66, 67. 

Betrothal, Specific performance of contract of, if can be granted, F, 459, 460. 

f What 18 — Legal effects of betrothal m Hindu Law, X — E, 458, 459. 

Bigamous marriage. No alimony, R, 278. 

Bigamy, proof of, for purposes of Criminal Law and Divorce prooe^^dings, P— Q, 64. 
Proof of, R, 64 

When second marriage is void for consanguinity, S, 64. 

When seconi} marriage has not been formally celebrated, T, 64. 

Taking place abroad, U, 65. 

Adultery not presumed from, V, 65 
Condoned, revival of, Z, 118. 

As grounds of decree of nullity of marriage, S 19, 189. 

Or consanguinity, effeot on marriage, G—L, 199. 

« Punishment for, among Parsis, S. 5, 503. 

Second marriage contracted by a Prrsi husband while his first wife was living, 
prior to the passing of the Parseo Marriage Act, not punibliablo, R, 504. 
Second marriage contracted b} a Parsi husband while first wife was living, prior 
to the passing of this Act, N—U, 516, 517. 

Punishment for, under Special Marriage Act, S. 16, 552. 

Bigamy coupled with adultery. What is, M, 515, 516. 

Bigamy with adultery, S. 3i 44. 

What is, K, L, 64 
English Law, M, N, 64. 

Proof of adultery and bigamy with same woman necessary, O, 64. 

Bill, Forms in which, came before Council if guide in construction of Acts, B, 14. 

History of the Divorce bill as to jurisdiction based on residence, C, 82. 

Ruths, General Registry offices of. Deaths and marriages, 703-705. 

Persons whose, and deaths are registoiblo, 8. 11, 705, 706. 

Registration of, and deaths, 708 ^713 

Duty of Registrar to register, and deaths of which notice is given, S 19, 709. 
Persons authorized to give notice of, S. 20, 709, 710. 

Entry of, or death to be signed by person giving notice, S. 22, 710, 711. 

Grant of certificate of registration of, or death, S. 23, 711. 

Exceptional provision for registration of certain, and deaths, S. 26, 712. 
Correction of entry in register of, or deaths, S. 28, 713. 

The Deaths and Marriages Registration Act, XVI of 1886, Amendment Act, 1890, 
759, 760. 

Deaths and Marriages Registration (Amendment) Act, 1911, 761, 762. 
Registration of. Deaths and Marriages Army Act, 1879, 848, 844. 

Blind man. Affidavit by blind or illiterate deponents. A, 375, 376. 

Books, Government to provide seal and, under Bengal Act 1 of 1876, S. 5, 773. 
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Brahwo Marriage, History of the Special Marriage Act— BeasoDs for passiag of fiho 
Act, S40-M6. 

Principle on which Special Marriage Act is based is one of religious toleration, h, 

M, 545, 546. 

Conditions upon which marriages under, Act may be celebrated, 8 2, 546. 

Ona of the parties to intended marriage to give notice to Registrar under Special 
Marriage Act, S. 4 , 547 ; Notice to bo filed and copy entered in the Marriage 
Notice Book, S. 5, 547, Objection to marriage, S. 6, 548; Procedure on receipt 
of objection— Objector may file suit, S. 7. 548; Certificate of filing of suit to be 
lodged with Registrar, S. S, 548; Court may fine when objection not reasonable, 
S. 9 , 548. • 

Marriage how to be solemnized under Special Marriage Act— PUcc where marri- 
age may bo solemnized, Ss. 11. 12, 550. 

Rules and orders made under Act III of 1872, (Special Marriage) — General, 5Q|B, 
Bengal, 557 ; Bombayf557, 559; U. P. 559. 560; Punjab, 560. 

Brahma Marriage Act, The Special Marriage Act, 1872, 537-560. 

British India, S. 2, 49l. 

Court 111 which suits to bo brought under Parsi Marriage Act —When defendant 
has loft, S 26, 511. 

British subjects, abroad marriage of— English Law, X — A, 578, 579. * 

Brothel, Wife living in a, R, 104. 

Brothers, Marriage between two, and two sisters not void, U, 200. 

Buddhism, Conversion of Christian to, Efiect of, J, 27, 28. 

Buddhist Law, Restitution of conjugal rights. Provisions of Buddhist law relating to suits 
for restitution of conjugal rights, 254. 

Burden of proof, in suits for dissolution of marriage, Y, 99. * 

in suits for nullity of marriage, Q, l82f 
as to lucid interval Opinion of Lord Thurlow, B, 573. 


Canon Law, compensatio ertmmum doctrine of — Above doctrine not applicable under 
•Indian Divorce Act, II — J, 133. 

Carelessness, Merc, is not neglect or misconduct, R, 145 
Caste, See Conversion. 

Loss of, No forfeiture of rights of property, P, 480. 

Law 5r i^age which inflicts forfeiture of, or aficetb, rights on change of religion 
or loss of, to cease to be enforced, S 1, 441. ^ 

Loss of, Succession under Oudh Estates Act I of 1869, N, 441. 

Act XXI of 1850 intended to prevent the forfeiture of rights of others than those 
who arc put out of, on account of their renouncing or being excluded from 
religion— Case-law on the point reviewed V, W, 443, 444. 

Degradation from. No ground of exclusion from inheritance, K, 445. 

Exclusion from, for intrigue — Effect on civil rights, U, 447. 

Loss of, — Hindu convert to Mahomedanism— Succession, V, 447. 

Loss of, — Right to give son in adoption, X—Z, 447. 

Hindu Law — Loss of, — Effect on right of guardianship of father, B — 2, 447, 448. 
* Hindu Law— Loss of — Right of guardianship of mother, J — L, 448, 449. 

Widow re-marrymg according to custom of her, if forfeits her rights, 465—470. 
Caste Disabilities Removal Act, XXI of 1850, 425—449, 

Ceremmy, Constituting valid marriage to have same effect on widow’s marriage, S* 6, 
475. 

Asirvad, of, what is, C, 499 

Form and, of marriage— English Law, F, 577. 
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Cerfimonu — (Oonoluded). 

if esaentUI m Bambandham, C, 807 • 
amoDK Ifambudri Brahmins, F, 800. 

Certificate^ and registry of marriages under Parseo Marriage Act, S> 6, 504. 

Penalty for omitting to subscribe and attest, under Parsi Marriage Act, 11. 

807. 

Penalty for not rogisterieg, under Parsi Marriage Act, S. 13, 507. 

to bo sent moDthl> to Rugistrir -General, S. 55, 606- 

OiHoors to whom Registrars in Native States shall send, S, 56, 606. 

Registrars to ascertain that notice an*!, are understood by Native Christians, 

57, 606. 

On what conditions marn-iiges of Native Christians may bo certified, 8 60, 607. 
Grant of, of marriage of Native Chri'itians, S. 61, 609. 

' Forbidding by false personation issue of, by marriage RogisLrai —Penalty, S. 67, 

612. 

Issuing, or marrying without publication of notice -Penalty, S 71, 617 
Issuing, against authorized prohibition — Penalty, S. 71, 618. 

Issuing, after expiry of notice, or in case of minor, within fourteen days, aftar 
notice, or against authorized prohibition — Penalty. S. 72, 618 
Issuing, or marrying, without publishing notice, or after expir> of, Issuing for, 
or solemnizing, marriage with minor within fourteen days after notice — Issu- 
ing, authnrizidly forbidden— Penalty, 8 73, 818. 6 9 
Unliconaod person granting, pretending to bo licensed— Penalty, 8 71, 619, 680. 
of certain marriages to bo sent for Secretary of State, S 81, 622. 

Grant of, of registration of birth or death, S. 23, 711 

Transmission of certified copie-^ of (^criiticates in marriage register to Registrar 
General of births Deaths and Marriages, S 31 714. 

Person objecting to registration of Sainbandam may ^Ic i suit in a Civil Court, 
8. 9 , 818 — Registration to be delayed pending final disposal of suit, if, of insti- 
tution IS lodged with Registrar, S. 10, 819. 

Registrar to enter, of marriage in “ The Marriage, Book”, under Malabar Mar- 
riage Act, 8. 13,%20 

Certificate of marriage, under Special Marriage Act, 8 13, 851. 

Licensing of persons to grant, between Native Christians under Christian 
Marriage Act, 8. 9 , 88l 
Certified cojijy, See copy. 

Transmission of certificates in marriage register to Registrar General of Births, 
Deaths and Marriages, S 8. A 503 

Transmission of, of eiitries in nitmagu certificate book to the Rugistrir- General 
of Births, Deaths and Marriages under Special Marriage Act, 8. 13-A, 551. 
of entry m marriage register, etc., to be evidence, 8 80, 621. 

Duty of Registrars as to sending, of entries in register books to Registrar-General, 

8. 24, 711. 

Transmission of, of entries in marriage certificate book to the Registrar-General 
of Births, deaths and marriages, 8. 29 , 713, 8, 31, 714. 

Searches of lists prepared by Commissioners and grant of, of entries, 8. 85, 71^. 
CJiadar Andazi Marriage by, between a Khatri and a Kbatr \ni widow — Legitimacy of 
children of such marriage, 8. 457. 

Chapel, The solemnization of marriage must bo in an established Church or public, or 
other registered building, unlesh by special licence V, 576 
Charge, on husband’, <. property for alimony, B — D, 297. 

Priority to partial estates, and speciality debts, 8. 5, 422. 
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(Concluded) , 

Parsi Marriage and Divorce Act, XV of 1865 — Alimony on husband’s immove- 
• able property— Widow — Distributive share, 2— •7', 822. 

Charge oj adultery^ and of the birth of the child, if cruelty, 7, 75. 

Chief executive officer, Povrev to invest, j^ith powers of Local Government under Parsi 
Marriage Act, S 62, 581. 

Chief Justice, S. 2, 497. 

Chief Matrimonial Cowts, Parsoe, S 16, 509 
Child, Cruelty to,. if cruelty to wife, X, 75, 76. 

Cruelty to, if cruelty to mother, 77, 78. 

Prayer for custody of, of void marriage, M, 191. • 

Nullity suit, provision for, — English Law and Practice, h — 0, 206. 

Power of Court tn make provision for, not aUccted by agreement between parties, 

P. 206. 

Necessaries procured for jpiamtenanoe of, Q, 226, 227. * 

To maintain — Effect of, in fixing alimony, J - 0, 308. 

Power to order ffetLlement of wife’s property for benefit of husband and, S. 39, 

311, 812. 

Interest of infant, protected in matters of variation of sottlements — Interests of 
infant, sometimes adversely affected— Unborn children’s interests, Q — 7, 888. 
Power to make orders as to custodj of, in suit for separation, S. 41, 837 — Power 
to make such orders after decree, S. 42, 387, 338. 

Custody of, 387—359. 

Power to make orders as to custody of, m suits for dissolution of nullity, S 43, 

838. 

Power to make such orders after decree or confirmation , S. 44, 338. 

Who may intervene in petition for custody of, D— L, 340, 341. 

Interest of, primarily cared for in making orders as to custody of, Af— 0, 841. 

Of the, of the parties lindor Parsi Marriage Act, 529, 530. 

Settlement of wife’s property for benefit of, under Parsi Marriage Act, S, 45, 580 
Law to apply to issue of marriages under Special Marriage Act, S. 18, 552. 
Bissolution of marriage not to affect status or right of,^ndcr Act XXI of 1886, 
B. 27, 654. 

S. 2, 809. 

Maintenance of wife and, — Malabar Marriage Act, 8 17, 821, 822. 

Guaifliaijship of minor wife and, S. 18, 828 
Children of annulled marriage, status of, S. 21, 204. ^ 

Christian, See Native Christians, 

Marriage between, and non, -Christian —Law appliciblc to, 0 — Jti, 25, 26. 
Conversion of, to Buddhism— Effect of, J, 27, 28 
Indian Marriage Act, 1872, 561, 640. 

B. 3, 571. 

Marriage of Act XXV of 1864, 887—892. 

Christianity, Profession of, by petitioner at time of presenting petition under Divorce 
Act nooessary, Y, 23. 

Respondent’s religion, not material, B, 24. 

Hindu convert to — Application of the Divorce Act— Confliot of rulings between 
Madras and Calcutta High Courts, S — W, 26. 

Conversion to, or from, does not affect liabilities incurred by previous marriage, 

X— AT, 28. 

Divorce Act, (IV of 1869.) not applicable to Mahomedan converts to. J, 440 . 

Suits for restitution of conjugal rights by a Mahomedan convert to, K, 440 . 
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ChriaHan marriage^ what is, C-JE7, 24. 

Conversion, efiect of, on, C—E, 27. 

'* Marriage” — Refers to, 0, P, 82. 

Belief provided for by Divorce Act only applies to, Q — U, 107, 

Clirwfian religion^ Petitioner’s, should also be proved in Matrimonial Suits, W, 09. 

Churcht English Minister refusing to perform ceremony of second marri^^e should 
permit use of his, S. 99, 306. 

S. 3, B70. 

The solemnization of marriage must be in an established, or public chapel or 
other registered building, unless by special licence, U, 576. 

Church England, S. 3, 670. 

Persons authorized to solemnize marriage other than Clergy of Churches of 
England, Scotland or Rome —Solemnizing marriage with minor within four- 
teen days after notice — Solemnizing marriage authorizodly forbidden— Penalty, 
' S. 73, 618, 619. 

Church of Rome, S. 3, 570. 

Persons authorized to solemnize marriage (other than Clergy of Churches of Eng- 
land, Scotland or Rome) — Issuin^cortiiicate for, or solemnizing, marriage with 
minor within fourteen days after notice — Issuing certificate authorizedly for- 
bidden — Solemnizing marriage authorizedly forbidden — Penalty, S. 73, 618, 619. 

Church of Scotland, S 3, 870. 

Persons authorized to solemnize marriage (other than Clergy of Churches of Eng- 
land, Scotland or Rome)— Issuing certificate, or marrying, without publishing 
notice, or after expiry of certificate — Issuing certificate for, or solemnizing 
marriage with minor within fourteen days after notice — Issuing certificate 
authorizedly forbidden- - Solmnizing ma^iage authorizedly forbidden— Penaltyi 
B. 73, 618, 619. f 

Civ. Pro. Code, Provisions of the, as to enforcement of decrees for restitution of conju- 
gal rights, B-D, 288, 239. 

Code of Civil Procedure to apply to proceedings under the Divorce Act, IV of 1869, 
S. 45 , 359. 

Provision of thet,with regard to suits by or against minors and pen.ons of 
unsound mind, 868 - 866 

Provisions of the Code of the Civil Procedure regarding adjournments, V, 879 , 

880. 

Provisions of the Code of Civil Procedure relating to appeals to th^ Kihg in Coun- 
cil and principles and practice governing the same, P, 888—894 

Applied to proceedings under Farsi Marriage Act, S. 40, 628. 

Applied to proceedings under Act XXI of 1866 , 8. 22, 683, , 

Clergy, Persons authorized to solemnize i94rriage (other than of Churches of England 
Scotland or Rome) — Issuing certificate, or marrying, without publishing 
notice, or after expiry of certificate — Issuing certificate for, or solemnizing, 
marriage with minor within fourteen days after notice — Issuing certificate 
authorizedly forbidden —Solemnizing marriage authorized forbidden— Penal- 
ty, B. 73, 618, 610. 

Clergyman, English, not compelled to solemnize marriages of persons divorced 6f 
adultery, B. 58, 896. 

Closed doors. Power to close doors in proceedings under the Divorce Act, S. 63, 878. 

Suits with under Parsi Marriage Act, S. 88, 827. 

Co habitation, Resumption of, after decree for judicial separation — Effect, Y, 228. 

Male petitioner’s with one of several wives to bar suit under Act XXI of 1866, 

• 26, 654. 
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Collusion, Danger of, to be guarded against delay, L\ 99. 

In suit for dissolution, Court to be satisfied of absence of oonnivanoe, etc., S. 12, 

106, 

Dismissal of petition Cor dissolution on ground of, etc., 8. 13, 121. 

Principle on which, is discouraged, B—D, 122. 

Object of the provision against, E, 122. 

What is, in Divorce Courts, Y — A , 122. 

122—126. 

in one suit does not bar relief in another suit, F, 128. 

in presentation of petition for dissolution— English and Indian Law, G, 128. 

No, between respondents, J, 128 * 

Parties concurring to get up evidence of the case, if, L, Af, 128. 

What amounts to, 124, 128. 

What does not amount to, 126, 126. 

Effect, R, 128. • 

Decrees for dissolution to be nisi, 8. IG. 158, 184. 

Sec. 178. • 

8uppreBSion of facts not sufficient to establish counter-charge may be, K, 175. 
8tamp on petition under Divorce Act — Petition to state absence of, or conni- 
vance— 8tatements to be vanfied, 8 47, 860. * 

Cormnissvoners, Appointment of, to examine registers —Act VI of 1886, S. 33, 716 ; 
Duties of, S. 34, 718, 716. 

Commission for examination of witness, Judge to order commission to issue for examin- 
ation of exempted persons, 8. iO, 862 * 

Communications during marriage, privileged, F, 377* 

Compensatio criminum, doctri)ie cf. Canon Utw —Above doctrine not applicable under 
Indian Divorce Act, H-^J, 133. 

Compounding of suits, for dissolution marriage, H, I, 68. 

Compromise, Agreement to, buita for dissolution of marriage. J, 88. 

of suit, practice as to, G, 208 
Condition precedent, to an offer of condonation, I/, 117 
Condonation, Condoned adultery and desertion — Bcvival of, A, 80. 

Revival of condoned cruelty by subsequent cruelty, B, 80. 

Acta that would revive condoned offences, C, 80. 

Condoned adultery revived by undue familiarities with stranger, D, 80. 

Harsh treatment revives condoned cruelty, E, 80. 

Revival of former acts of cruelty by subsequent throats, E, 80. 

Habitual unkindness revives condoned cruelty, G, 80. 

Revival of condoned cruelty by adultery and condoned adultery by subsequent 
cruelty, Z, 80. 

Connivance and, distinguished, Z — B, 108. 

Connivance if criminal — is often noble, C — D, 109. 
what constitutes, F — P, 114, 115. 

114—120. 

implies knowledge of the offence condoned, Q, 12, 118. 

Mere desire to condone is not, S. 115 
Principle of the doctrine of, T, 118. 

Motive for, U, 118. 

by wife, and, by husband — Difference, F— llB, 118. 
is question of foot, At 116. 

Evidence of, B — D, 116* 

126 
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Cofidonatiom, — (Gonoluded) . 

need not he specially pleaded, E, 116. 

Of wife’s adultery — Effect on husband’s claim for damages against co-respondent, 

F, O, 116. 

Always assumed to be conditional, H, 2, lid- 
Presumed to be conditional, 116, 117. 

May be expressly made conditional, J, iC, 117. 

Condition precedent to an offer of, L, 117, 

What amounts to, llB, 119. 

What does not amount to, 119, 120. 

Matters of discretionary bar being condoned —Effect, P -72, 131. 

Counter charge against petitioner, if barred by, P, 188. 

When the adultery is committed by petitioner to the knowledge of respondent, 

« and by him or her long since pardoned and condoned, petitioner’s adultery is 
excused and a decree passed for dissolution, 135, 136. 

Cruelty condoned— Effect, D, E, 141, 142. 

Condoned offence, revival of. See Revival . 

Conduct, Of husband held to constitute connivance, 110—112. 

Of husband held not to constitute connivance, 112, 118. 

Of wife held to constitute connivance, 113. 

Of wife held not to constitute connivance, 118, 114. ^ 

Misconduct of petitioner a bar to relief m suits for dissolution of marriage, 146, 
160. 

Conduct of husband, Custody of wife —Discretion of Court, Q — S, 294, 259 
Conduct of petitioner. Conducting to adultery— J\ist and reasonable cause for desertion 
Drunkenness of wife, 8. 143. 

Confirmation, Of decree for dissolution by ^District Judge, S. 17, 176, 177. 

District Judge passing decree for dissolution of marriage, subject to, with costs 
against respondent— Power to execute decree as to costs before, L, 180. 

Decree for nullity of marriage, by High Court — Practice— Procedure, R, 181 
Of District Judge’s decree of nullity, S. 20, 208. 

Confirmation of decree by High Court, See CONFIRMATION ** 

Conflict of law. Arising out of S, 21 of the Divoice Act, IV of 1809, K, 205, 206. 

Conflict of rulings, Hindu convert to Christianity — Application of the Act between 
Madras and Calcutta High Courts, S— TV, 26. , 

Connivance, Suit for divorce — Prostitute, 0—Q, 104. 

In suit for dissolution. Court to be satisfied of absence of collusion, etc , S. 12. 
106, 

How differs from being ” accessory ” J, 105, 107 * 

Meaning of, L, M, 107. 

What constitutes, N—P, 107. 

Implies corrupt conduct, Q—S, 107, 108. 

Conniving at meaning of, 107 — 114. 

Passife,— Effect, T, 108. 

Extreme negligence may amount to, U, 108. 

Party conniving need not bo accessory before the fact, W—F, 108. 

And condonation distinguished, Z—B, 108. 

Is criminal — Condation is often noble C, D, 109. 

And being '’accessory to” distinguished, E, 109. 

Not to be presumed easily, F^E, 109, 

Of adultery with A bars relief in respect of adultery with P-1 — X, 109, 

* Peed of separatiou— Presumption of, L, 109, 
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Connivance ~ (Concluded) . 

Proof of, M— 0, 109. 110. 

Consent given in consideration of an allowance constitutes, P, 110. 

Conduct of husband held to constitute, 110-— 112. 

Eicamplos of, 110—114. * 

Conduct of husband held not to constitute, 112, 118. 

Conduct of wife held to constitute, 118. 

Conduct of wife hold not to constitute, 118, 114. 

Stamp oh petition under Divorce Act — Petition to state absence of collusion or 
statements to be verified. S. 47, 860. 

Consnguimty, See AFFINITY. 

See Prohibited degrees. 

Prohibited degrees of, or affinity contemplated by the law — English law and 
Indian, E — J, 63. • 

Void and voidable marriages — Difieronces— Belationship by, E, P, 196. 

Bigamy or, ofEget on marriage, G — 1«, 199. 

and affinity — English law — and affinity before 5 & 6, Will, 4, c.. 54, S. 2, O — J, 

574. 

Consent^ Want of, of the party deserted is necessary to constitute desertion, 89 — 98. 
given in consideration of an allowance constitutes connivance, P, 110. 

Insanity and want of, effect of, on marriage, Mt 199. 

Want of real, by one of the parties, effect of, on marriage, 17, 208. 

Order by, of alimony, A', 309. 
to re-marriage of minor widow, S. 7, 476. 

Infant marriage amongst Parsisf, of father or guardian— may bo implied, P— G, 
500—502. • 

Want of, — Effect of force or fear on marriage, E, F, 574. 

Consent of pnrtieSj cannot Confer jurisdiction. Ay 35. 

ConstructioJiy of Acts, 3—16. 
of words and phrases 
ISee WORDS AND PHRASES. 

Consular marriages^ Saving of, Act XV of 1872, S. 87, 625. 

Consular Marriage Act, 166b, St. 131, and 32, Vic. c. G1, 841. 

Consumynation of marriage, Not necessary to constitute adultery, D, 60. 

Practically impossible Effect— on marriage, 0 — Q, 189. 

Contract, Marriage, how differs from other, J — N, 88, 39. 

Separated wife deemed spinster for puiposcs of and suing, 8. 25, 220, 221. 

No suit unforec mainagc or arisiug out ot marriage when husband under 16, 
oi wife under 11 ycai*. — Parsi Marriage Act, S. 37, 527. 

Convefston, ScoCAbTE. 

Effect of, on Mahomedaii marriage. A, B, 27. 
effect of, on Christian marriage, C—E, 27, 
of Christian to Buddhism— Effect of, J, 27, 28. 

to or from Christianity does not affect liabilities incurred by previous marriage, 
A— N, 28. 

m 1839, effect of, on rights of inheritance, Af, 429. 
in 1845, effect of, on rights of inheritance, N, 0, 429. 

Degradation by apostacy does not dissolve marriage tie among Hindus, iZ— 7, 

430. 

ProMsioiis ut the Hindu Law as to the effect oi, on the status of marriage, IT, X, 
480, 431. 
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Coniwrsion— (Qoncladed) . 

Effect of change of religion on claim for restitution of conjugal rights among 
Hindus-Act XXI of 1860, G. H, 482. 483. 

Change of religion by either spouse justifies desertion by the other ^Hindus, 
I~X. 484. 

Effect of, on right of inheritance under Mahomedan Law — Act XXI of 1850, N, 

488, 486. 

Provisions of Mahomedan Law as to the effect of change of religion on the status 
of marriage, 0— G, 486—489. 

Effect of, on the status of marriage according to the Mahomedan Law— Extracts 
from the writings of Muslem jurists, H,I, 438, 440. 

Divorce Act IV of 1869 not applicable to Mohomedan converts to Christianity, 

J. 440. 

* Buits for restitution of conjugal rights by a Mahomedan convert to Christianity, 

X, 440. 

Effect of change of religion on the obligation to maintain relatives under the 
Mahomedan Law, L, 440. 

Apostacy— Dissolution of marriage— Singha Jats of Tarn Taran— Custom in 
Punjab, IKi 440. 

Law or usage which inflicts forfeiture of, or affects rights on change of religion 
or loss of caste to cease to be enforced, S. 1, 441. 

Effect of, on relationship of parties— Hindu Law, U, 442. 

Rule to regulate succession of Hindu after, X— X, 444. 

Effect of, under Hindu Law prior to Act XXI of 1850, W, 447. 

Decree m case of male respondent refusing to co-habit on grounds of 'petitioner's 
change of religion— Act XXI a* 1866, S. 17, 690 , Decree if respondent so 
refuse in case of unconsummated marriage, either party being impubes at time 
of marriage, 6. 18, 651. • 

Proof of marriage and desertion or repudiation of petitioner in consequence of, 
S. 21, 692, 653. 

No appeal under Act XXI of 1866 but Judge may state case raising question 
whether, has dissolved marriage, S. 29, 655 , Case to state necessary facts and 
documents, and suit to be stayed, S. 30, 655 ; case to be decided by three 
Judges, S. 31, 655. 

Hindu, to Christianity— Application of the Act— Conflict of rulings between 
Madras and Calcutta High Courts, IV, 26 
Privileges of, which would interfere with the autonomy of caste, 442, 
Application of Act XXI of 1850 to heirs of, .4—0 444 , 

Loss of caste— Hindu, to MahouioiUnism — Succession, V, 447 

The Native Convert’s Mairiagc Dibbolulion Aut XXI of 1866. 64S— 659. 

When, deserted by his wife may bue for conjugal society— Act XXI of 1866, B. 4, 
647 ; When, deserted by her husband may sue, B. 5, 647. Court in which suit 
shall be brought, B. 6, 647, 648. 

CoMM^fson, Proof of rape— Proof of, for rape not sufficient, X, A, 66 . 

of husband — Consequent break-down of wife’s health— If cruelty, Z, 76. < 

Wife’s for felony, no bar to granting alimony pendente lite. A, 276. 

Copy, Bee Cbbtified copy. 

Searches in register -book and, of entries, S. 63, 610. 

Solemnizing marriage with minor within fourteen days with authority of 
Court or without seudirig, of notice— Penalty^ 8. 71. 616. 

Searches and, of entries — Act XY of 1672, B. 79, 621 
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(Oonoluded) . 

of entries to be admissible in evidence, S. 9, 705. 

Searches and, of entries in register books, S. 25, 712. 

of entry to be given to parties, S. 12, 775 ; Index to be kept under Bengal Act I 
of 1876. B. 13, 775, 776. 

Co-respotldent^ Respondent and,— One may be found guilty of adultery and the other 
not, 4-0, 60. 

Adulterer to be, in suits for dissolution of marriage, 8. 11, 99. 

Reason for making alleged adulterer a, C, 100. 

Reason for making alleged adulteress a, D, 100. 

All alleged adulterers to be made, H, I, 801. 

Affidavit to dispense with. Practice as to, 101. 

Discretion of Oourt to dispense ivith, English and Indian Law — Difierence, D, 

108. 

Delay, no ground to di^ense with, F, G, 103. 

Applications to dispense with, Practice as to, H, 108. 

Affidavit in support of motion to dispense with, I, J, 108. 

Right to be heard in appeal, Af, 104. 

Petitioner knowing the name of adulterer even when wife is leading the life of a 
prostitute, T, Z7, 104. 

Death of, whilst suit is pending — Practice, E, F, 106. 

Condonation of wife’s adultery— Effect on husband’s claim for damages against, 
F, G, 116. 

Death of respondent and, Z, 156. * 

Damages and costs against adulterer, 262 — 271. 

Damages against adulterer —Measuje of damages, 268—271 ; Circumstanoes 
which tend to reduce, 267 , Those which tend to enhance them, 268. 

Order as to the pay^ient and disposition of damages against adulterer, 268—270. 
Practice in claiming damages against adulterer, 270. 

Amendment of petition as to claim for damages — Addition of, C, D, 270. 

Claim for damages against adulterer without claiming dissolusion or judicial 
* separation, F— I, 270. 

Correciwnt of entry in register of births or deaths, S 28, 718. 

Correction of errors, S. 78, 620, 621. 
un^sr Act VI of 1886, 713. 

Costs, See APPENDIX IV, 918-935. ‘ 

Contents of decree nisi for dissolution of marriage— Custody of children, L—P, 
175, 176. 

Intcrvenor, when condemned m, Q, B, 176. 

District Judge passing docioe for dissolutiun of marriage, subject to confirmation, 
with against respondent — Power to execute decree as to, before confirmation, 

L, 180. 

Damages and, against adulterer, 262—271. 

Power to order adulterer to pay, S. 35, 271. 

Alimony, W, 296. 
of adjournment, W, 879. 

Suit for divorce husband liabilify for wife’s Rule of English Law applicable to 
Parsis, C— JST, 814, 

Counter affidavits^ time for filing, J, 378. 

Counter Charges, Pleading, V. W, 121. 

Duty of Court before pronouncing decree ntsi, J, 121 
Against petitioner, if barred tiy condonation, F, 138. 
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Counter — (Concluded) . 

Counter -daiin of adultery -Alleged adulterer may intervene, D, 152. 

Suppression of facts not sufficient to establish, may be collusion, K, 175. 

Court, S. 3, 48. 

B. 2, 497. ^ 

Of Faujdari Adalat may pass sentence of death in certain cases under Sati 
Regulation. S. 5, 837. 

Court- fee, Petition for divorce, Q, 59. 

Court seal, under Parsi Marriage Act, S. 20. 510. 

CcFoenant, in marriage settlement — Effect of, F, 219. 

Effect of, ill separation deeds, 261, 262. 

Covenant not to sue, Effect under the Indian Law, W-^Y, 260 

« Separation deed containing a, for restitution of conjugal rights — Effect, Z — A, 
260, 261. 

Criminal conversation^ Bar of suit for, under Divorce Act, S. 61, 898. 

Cross-prayer, Gases where affirmative relief was allowed on, U—Y, 151, 152. 
for judicial separation, X, Y, 152. 

Cases where Affirmative relief was not afforded on, Z-^k, 152. 

for affirmative relief — Petitioner not allow'ed to withdraw petition, £, 153. 

Notice of withdrawal of petition no bar to affirmative relief being prayed for by 
respondent, F, 153 

Amendment of answer by adding a, Q, II, 153. 

Cross-suits, Conduct of suit to whom given, P, 151. 

Cruelty, Decree of judicial separation granted on ground of, Divorce on ground of subse- 
quent adultery, U, 59. 

Decree for judicial separation granted on ground of husband’s adultery — Divorce 
on ground of subsequent, V, 59. 

Conduct short of rape may amount, to, B, 66 
What IS, N, 67. 

What constitutes legal, O, 67 

What constitutes legal, — C.iso-law reviewed, P — R, 67 — 69. 

See 67—80. 

Tests to determine what is legal, L — IT, 69, 70 

Ground of interference by Court in cases of, D, 70. i 

Text of. Acts must be such as to render further co-habitation unsafe, 70. 

Ill deteriniuiiig whether an act constitutes, regard must bo had to the status of 
the parties, Z—C, 70. , 

Committed by an iiisuuc person, K-^I, 70, 71. 

Is a question of fact, K, 71 

On the part of the wife — Protection of husband, L, M, 71. 

Evidence of, W — Y, 72, 73. 

Acts amounting to legal, 73—76. 

To children, if, to wife, X, 75. 76. 

Acts not amounting to legal, 76—78. 

To child, if cruelty to mother, B, 78. 

Acts that amount to, under special circumstances, 78 — 80. 

Revival of condoned by subsequent, B, 80. 

Harsh treatment revives condoned, F, 80. 

Revival of former acts of by subsequent threats, F, 80, 

Habitual unkindness revives condoned, G, 80. 
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On<02^2/~*(Ooncluded) . 

• 

Revival of condoned by adultery and condoned adultery by subsequent, 80. 
Condoned revival of, T7, 118. 

And adultery— Revival of one by the other, X, 118. 

Of petitioner as a bar to relief n suits for dissolution of marriage, 181, 142. 
Gdndoned— Effect. D,J^, 141, 142. 

What amounts to, F,Gf, 142. 

Pleading, H,I, 142. 

Wife’s drunken habits being the cause of husband’s, J, 142. 

Adultery and, 152, 163. 

Decree of judicial separation obtained for, Evidence of I, 209. 

Judicial separation on ground of wife's, — Alimony, C, 808. 

Competence of husband and wife to give evidence as to, or desertion, S. 52, 376. 
What is legal, among Parsis — English Law how far helpful, V — Y 517, 51IU 
Petitioner's, or adultei^ to bar suit under Act XXT of 186G, S> 25, 658. 

Culpable homicide. Persons abetting sacrifice guilty of, S. 1, 887. 

Custody, Power to make orders as to, of children iii suit for separation, S. 41, 337 , 
Power to make such orders after decree, S 42, 837, 338. 

Power to make orders as to, of children in suits for dissolutiO|]:i of nullity, S. 43, 
338— Power to make such orders afeer decree or confirmation, S. 44. 388. 

Who may intervene in petition for, of children, D— L, 340, 841. 
of register- book, S. 55, 606. 

Custody of children, Prayer for, of void marriage, M, 191. . 

Interest of children primarily cared for in making orders as to. A/— 0, 341. 
Innocent party prvma facie entitled to, 841 — 344. 

Principles on which Courts Act in making orders as to, 341 — 848. 

887—859. 

Guilty party generSilly not given — Generally guilty party not to be given — 
Exceptions to the above rule, 845 — 347. 

Case where both parents are unfit— Custody given to a third person, 347. 
'Impartial custodians preferred m making orders as to, 847. 

Subsequent variation of order as to, T, 348. 

Interim orders regarding, and access to children, 348 -350. 

Practice and procedure in making orders as to, and access to children, 352 — ^859. 
j)etSlen^ /ite under Parsi Marriage Act— Orders as to, after final decree, S. 44, 
529. 

Custody of toife. Conduct of husband— Discretion of Court, Q— S, 254, 255. 

Custom, Ro-nfcrriage according to, and independently —Act XV of 1856— Applicability 
of Act, Bj, 453. 

Validity of widow re-marriage— Question to be decided not by, but by the Act, 

0. 457. 

Against re-marnage of widow— Concurrent finding of lower Courts— Finding 
cannot be questioned in second appeal, W, 458. 

Hindu widow re-marrymg according to, —Right to succeed to her son’s estate, 
J, X, 464. 

Widow re-marrying according to her caste if forfeits her estate, 465—470. 
Customs as to widow marriages in the several Provinces of India, 477—492 ; 
General, ,477— 478 ; Berar 178—479 ; Northern India Bengal, 479—480 ; 
Behar, 480; Bombay, 481—484; Burma 484: Central Provinces, 484,488; 
Madras 485—487 ; N.W.P. 467 ; Rajaputana, 487, 488 ; Punjab, 488—498. 



zx 


INDEX. 


DamtigeSt Oondonation of wife’s adultery — Efieot on husband’s claim for, i^inst co- 
respondent, G, 116. 

Husband may claim, from adulterer. S. 84, 262. 
and costs against adulterer, 262—271. 

against adulterer— Measure of, 263 — 271 ; Oiroumstanoes which tend t8 reduce, 
267 ; Those which tend to enhance them, 266. 

Order as to the payment and disposition of, against adulterer, 268—270. 

Practice in claiming, against adulterer, 270. 

Amendment of petition as to claim for, addition of co-respondent, C, D, 270. 
ClAlm for, against adulterer without claiming dissolution or judicial separation, 
F— 7. 270. 

Settlement of, S. 39, 812. 

« Variation of order regarding apportionment of, T, 818. 

General principles as to apportionment of, U — B, £18, 314. 

Deaf and dumb deponent, affidavit of, B, C, 876. 

Death, of co-respondent whilst suit is pending — Practice, E, F, 1 & 6 . 

Delay in expectation of respondent’s is reasonable, T, 141. 
respondent and co-respondent, Z, 156. 

Of either paAy while protection order or judicial separation order is in force — 
Effects on rights of succession of the other party, Q. 220. 

Of innocent party pending suit — Effect, E, F, 818. 

Of guilty party — Effect, G, 318. 

General registry offices of births, and marriages, 708 — 705. 

Persons whose births and, are registrable,, S. 11, 708, 706. 

Registration of births and, 705—71^. 

Duty of Registrar to register births and, of which notice is given, S. 19, 709. 
Persons authorized to give notice of S. 21, 710. ^ 

Entry of birth or, to bo signed by person giving notice, S. 22, 710, 711. 

Grant of certificate of registration of birth or, S. 23, 711. 

Exceptional provision for registration of certain births and, 8. 26, 712. 
Correction of entry in register of births or, S. 28, 718. * 

The Births, and Marriages Registration Act XVI of 1886, Amendment Act, 1890, 
759, 760. 

The Births, and Marriages Registration (Amendment) Act, 1911, 761, 762. 

Court of Faujdari Adalat may pass sentence of, in certain oases under Sati 
Regulation, S. 5, 837. 

Registration of Births, and Marriages Army Act, 1879, 843, 844, 

Debt, Separation by husband because of wife running him to, Desertionc— T, 148. 

Wife's liability for post-nuptial, S. 671. 

Husband’s liability for wife’s, 679, 680. 

Deceased wife's sister. Marriage with — Roman Catholic Christian of Indian domicile— 
Marriage valid, when, C, 200, 

Marriage with, or half sister — English Law, V — B, 200. 

Declaration, by parties and witnesses under Special Marriage Act, 8. 10, 049. 

Decree, Enforcement of and appeals from orders and, under the Divorce Act, 8. 66, 881. 

Meaning, N~~Q, 881. 

Decree absolute, 8ee Deobbb nisi. 

Petitioner not applying to make, Efiect, A, 136. 

Effect of, on the status of wife C, D, 136. 
effect of— It operates as decree in rem, 136—188. 

Time from which, takes effect, 0, P, 188, 
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Decree adsoZMte— (Oonoluded). 

Who can apply for, 159. 

Time for making, 159—162. 

Practice in applying for, 162—164. 

Confirmation of decree for disRolution by Difltriot Judge, S. 17, 176, 177. 
Application to make, — Arrears of alimony, j5, 279. 

Decree for dissolution of yn'irnaqe. See DISSOLUTION OF MARRIAGE. 

Court may attach conditions to making of a, X, F, 128, 129 
Form of, Z, 129. 

Cases where, was granted, 131, 132. 

Cases whore they weic not granted, 132 • 

Cases where petitioner’s adultery was excused and decree made in petitioner’s 
favour — Whore the adultery is committed in ignorance of fact — Where the 
adultery is committed m ignorance of law, 134 — 136. ^ 

Whore the adultci\ ]>• committed inconsequence of the violence and threats of 
the husband, petitioner’s .adultery is excused and decree passed for dissolution, 
i2, S, 133. • 

When the adulter\ is committed petitioner to the knowledge of respondent, 
.and by him or her long .since pardoned and condoned, petitioner’s adultery is 
excused and a decree passed for diss.»lntion, 135, 136. * 

Decrees for dissolution were granted to the husband, cases where, 136. 

DecreOiS for dissolution wore refused bo the husband, cases where, 136, 137. 
Decrees for dissolution wcie granted to the wife, cases where, 138. 

Decrees for dissolution weie icfused to wife, cases whore, 138. 

Decree fox judicial separation. See Judicial SEPARATION. 

Final, contents of, Z, 212. 

Resumption of co-habitation after eflicct, F, 228. 

I'^iffoct of, in previous suit, 212. 

Reversal of, 228. 

i'ctition for levcrsal of, contents of, 228 
Decree fat restitution of conjaq at rujht\. See Re.^’TITUTION OF CON.Tm; \L RIGHTS. 
Deciee in re?n. Decree absolute, effect of — It operates as, 156 — 158 
Dec?ee nisi. Sec I>EcaEB ABSOLUTE 

Counter charges— Duty of Court pronouncing, A”, 121. 

Decrees for dissolution to be ni.si— Collusimi, S. IG, 153, lj4. 
effect (ff on suit, L, 155. % 

Its effect on the marriage, M — 0, 155 

Continuance of marriage between, and decree absolute, P — 155 

does net confer liberty to remarry, S, 155 

not a decree as defined in Civ Pro Code. T, 155. 

effeef of, on husbcind and wife, C", 155. 

Appeal from, provisions as to, U—l, 165. 

Effect of, being rescinded, F, 156 & Q, 158. 

Death of petitioner after, and before decree absolute, X, Y, 156. 

Time for miking decree absolute, 139—162. 

Confirmation of decree for dissolution by District Judge, S. 17, 176, 177. 
effect of, r, 177. 

Re-marnage just after a fortnight after, for nullity, U, F, 177, 178. 

Confirmation of decree by High Court— Effect, W, 178. 

Neoo'sSii.y for a motion for High Court to malr'‘, absolute, Af— P, 180, 181. 

Original summons personally served on the respondent, passed, ex parte^ 
Application for making the decree absolute, Q, 181. 

127 
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Decree nisi~(Concluded). 

Contents of, for nullity of marriage, L, 188. 
for dissolution and of nulity — Difference, 204. 

Alimony pendente hte - Jurisdiction— Application after, 273. 

for dissolution, no bar to ordering alimony pendente life, X. 278. 

Decrees of Indian Courts, if can recognized by English Courts, 41. 

Decree ofnulhty of marriage. Petition for, S. 18, 181. 

Grounds of, S. 19, 189. 

The party who is disqualified may also apply under certain circumstances for-^ 
Other cases where the party who is not fit can apply for, B— E, 190. 

Cases cvhere decrees for nullity of marriage have been granted to the husband, 

191—193. 

Cases where — have been refused to the husband, Z—C, 193. 

Cases where decrees for nullity were granted no the wife, 193, 194. 

Oases where — were refused to the wife, J — L, 194. , 

Confirmation of Distrist Judge’s, S. 20, 203. 

Children of annulled marriage, status of, S. 21, 204. * 

Dower may be barred by a declaration in a — , S. 0, 422 — Or by a declaration in 
the husband’s will, S. 7, 422. 

Defence, Suits for dissblution of marriage in, D, 57. 

Wife's anto-nuptial incontinence cannot be pleaded in, of wife’s adultery, O, 58, 
Degradation, effect of, among Hindus prior to the passing of the Lex loci Act, Y, 431, 
Degradation of caste. No ground of exclusion from inheritance, K, 445 
Delay, in bringing suit to bo, explained by petitioner, X, 99. 

No ground to dispense with co-respondent, Ff 0, 103. 

As bar to relief — Reason of the rule, W-^B, 138,' 139. 

Effect of, on suit for dissolution of ma]friage,*138 — 141. 

Nature of the, contemplated as being bar to relief, C— (?, 139. 

Must bo alter knowledge of offence, H, J, 189 

Bars relief only when it is unreasonable, J—L, 139, 140. 

Void marriage, Ejffpct of, in case of— Suits for nullity of marn.age, M, N, 140. 
Want of moans will excuse, O -Q, 140. ' 

Insanity will excuse, R, 140. 

Cases where, was held to be reasonable in suits for dissolution nf marriage, 
140, 141. 

to avoid public scandal is reasonable, S, 141. 
m expectation nf respondent’s death is reasonable, T, 141. 

Suit must oe instituted with reasonable promptness — Effect of, F, O — I, 191. 
Appeal filed after time — Cause of, X 382. r 

Delegates, Appointment of, under Parsi Marriage Act, 8. 21, 510. 

Power to appoint new, under Parsi Marriage Act— Deemed public servants — 
Selection of, under Ss. 16 and 17 from those appointed under S. 21, Ss, 22, 23, 
24, 511. 

Delegation of authority. Power to delegate functions under Act XV of 1872 of Governor 
General m Council, S 86, 624. 

Demand, Previous, m writing necessary before restitution can be claimed in Court— 
English Law— Form of, R^T, 285, 236. 

Deserted wife, may apply to Court for protection, B. 27, 228. 

Desertion, S. S, 44. 

Condoned adultery and — Revival of. A, 80. 

What constitutes, Q-l — X, 80—82. 

implies abandonment and want of consent, E, F, 82, 
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Desertion^ (Concluded) . 

English decisions to bo referred m deciding whether jlu act constitutoK, F— C, 

82. 

commencement of, G—K, 83. 

implies a prior living togethir, L, 83. 

once began not stopped by subsequent imprisonmont, N, 83. 

What IS, in one may not bo, in another, 83. 

Proof of, r, U. 83. 84. 

Acts amounting to, 84. 

Acts not amounting ^to, 86 - 86. 

Elements of, 89 - 96. 

Want of reasonable excuse is necessary to constiLute, 93 -96. 

Offer to return - Effect of on, 96 — 98. 

Abandonment must continue for two years or upwards to constitute, 98> 

Pleading, — Praotico'as to, Z, 99. 

Condoned, revival of, P, 118 

Separation being common to both partiun, if, A/, 142. 

Mixed question of law and fact, 142 
Evidence of, O, 142 

Reason of the rule as to, being a di^crction.iry bar to relief, P— R, 142, 143. 
Petitioner’s, a bar to relief in suit's for dissolution of m image, 142—145. 

Conduct of petitioner conducing to adultery— Jiibt and rea-.onable cause for, — 
Drunkenness of wife, 5, 143 

Separation by bu'^band becriuseof wife running to ddbt, 143. 

Plea of, 111 defence, 143. • 

Gases where, was held to be ccason'^ble, 143, 144. 

Cases where, was hold to be not reasonable, 144, 145 

Whore, is not preyed to have been for two years or upwardb — J-^raoticc — Adjourn- 
ment and withdrawal of suit, J — 7/, 209. 

Deserted wife may apply to Court for protection, S. 27, 228 
Absence on business is no, F, 230. 

Legacy bequeathed to wife after, and previous to protection order, Af, 234. 
Competence of husband and wife to give evidence as to cruelty or, S 52, 376. 
Position of the wife who lawfully deserts or is deserted by her husband, L, Af, 

•434, 435. 

When convert deserted bv his wife mav sne for conjugal society — Act XXI of 
1866, 8. 4, 647 : When convert deserted by her husband may sue, S. 5, 647 : 
Court in which suit shall be brought, 8 6, 647, 648. 

Proof of marriage and, or repudiation of petitioner in consequence of conversion, 
S. 21. 652, 653. 

Destroying or falsifying register -books, Penalty, 8. 75, 620. 

Devise t of real estate to the widow shall bar her dower, 8 9, 422. 

Discharge of protection order, Effect, C, 233. 

English Law and Practice, D—F, 233. 

Discharge or variation of protection orders, S 29, 232 
Discretion of Court, to dispense with co-respondent— English and Indian Law— Difder- 
ence, D, 108. 

in cases of dissolution, how to be exercised, B— G, 129, 130. 

Discretion in suits for dissolution of marriage not exercised so as to injure public 
morality, H, 180. 
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D%8crei%on of Court — (Oonclnded). 

Duty of Court oxeroising juriddiution iitidor Divorce Act, Jj^ ISO. 

Discretion in case of petitiouci’s adultery -Gates where the discretion has been 
exorcised in favour of the petitioner, A — E, 132. 

Gases where petitionei’s adultery was excused and decree made in pet^ioner’s 
favour —Where the adultery is committed in ignorance of fact — Where the 
adultery is committed in ignorance of law, 134 — 136. 

Where the adultery is committed in consequence of the violence and threats of 
the husband of, petitioner’s adultery is excused and decree passed for dissolu- 
tion, 135. 

When the adultery is committed by petitioner to the knowledge of re-^pondent, 
and by him or her long since pardoned and condoned, petitioner’s adultery is 
, excused and a decree passed for dissolution, 135, 136. 

Grant of alimony discretionary with Court, B, 273. 

to make provision for a guilty wife, Q-T, 306. 

Consideration for Court in matteis of variation of settlements, N — i', 332. 

to admit to bail or not persons charged under Sati Regulation, S. 4, 837. 

Dismissal of petition y for di'isolutiou on ground of collusion, etc,, S 13, 121. 

Dismissal of suit, if either party under age reqmiod by the Act, or if parties cuhiibiting, 
or respondent willing to co-habii, S. 23, 653 , Rivival of suit .iftcr such dibiiiis- 
sal. S. 24, 653. 

Disposition of damaqeSy Order as to the payment and agaiiist adulteiei, 268—270. 

Dissolution of MarriaqCy See DIVORCE. 

Sec DECREE POR DISSOLUTION 01 MARRlACUi 

When husband may petition for, S. 13, 54. 

Contents of petition for disbolution, S 10, 56. 

Reasons why divorce cannot be granted for bimple adultery of husband, T — VV, 

56. 

Suit by miiiuLs for, 1', 56. 

Suits for, dofenceb in, B, 57. ' 

Compounding of suitb for, HJ, 58. 

Agreement to compromise buits for, /, 58. 

Abatement of huit for, K — Jlf, 58. 

Judicial separation may be granted in a suit for, R — 7', 59. , ' 

Adulterer to be co-respondent m suits for, S 11, 99. 

Burden of proof in suits for, F, 99. 

In suit for dissolution, Oouit to be satisfied of absence of collusio^n, connivance 
etc., B. 12, 106. ♦ 

Dismissal of petition for dissolution on ground of collusion, eio., S. 13, 121. 

Power to Court to pronounce decree foi dibsolving marriage, S. 14, 126. 

Decree for dissolution not to be made on mere admissions, P, 127. 

Amendment of petition for dissolution into one for judicial separation, T, 17, 128. 

Power to grant judicial separation where, is prayed for, TV, 128. 

Discretion of Court in cases of dissolution how to be exercised, D—G, 129, 130. i 

Discretion in suits for, not exercised so as to injure public morality, H, 130. 

Duty of Court exercising jurisdiction under the Divorce Act, L, 130. 

Dibcretioii in case of petitioner’s adultery — Cases where the dl■^cretiou has been 
oxercibed in favour of the petitioner, A—E, 132. 

Compensntio cuminum, doctrine of — Canon Law — Above doctrine not applicable 
under Indian Divorce Act, H — J", 138. 
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iHssolutton of Afarrtagfl— '(ContiDued). 

• « 

Gases where petitioner’s adultery was excused and decree made in petitioner’s 
favour - Where the adultery is committed in ignorance of fact -Where the 
adultery is oommittcd in ignorance of law, 134 — 136. 

Where the adultery is committed in consequence of the violence and threats 
df the husband, petitioner’s adultery is excused and decree passed for dissolu- 
tion, 133. 

When the adultery is committed b> petitioner to the knowledge of respondent, 
* and by him or her long smoe pirdoned and condoned, petitioner’s adultery is 
excused and a decree passed for dissolution, 13B, 136. 

Decrees for dissolution wore granted to the husband, cases where, 136. • 

Deorees for dissolution weie refused to the busband, cases whore, 136, 187. 
Decrees for dissolution were granted lo the wife, cases where, 138. 

Decrees for dissolution were refused to wife, cases where, 138. ^ 

Delay, eflect of, on suitior, 138—141. 

Gases where delay was held to be reasonable in suits for, 140, 141. 

Cruelty of petitfoner as a bar to relief in suits for, 141, 142. 

Petitioner’s desertion a bar to relief m suits for, 142 — 145. 

Wilful neglect of petitioner a bar to relief in suits for, 145. 

Misconduct of petitioner a bar to relief in .-.uits fur, 146 — 149 * 

Decrees for dissolution to be msi — Gollusu.n, S. 1(5, 153, 154 
Confirmation of decree for dissolution by District Judge, S r. , 176. 177. 

Eftoot of Divorce on widow’s right to administer astute, F, 178 
District Judge passing decree for subject to contirmation^ with cosU against res- 
pondent— Power to execute decree as to costs before confirmation, L, 180. 
Decree mu for dissolution and decree nisi of nullity — Difference, 204 

Distinction between suits for judicial separation md suits for, T - TP, 207. 

Suit for, if decree forjudicial sepaiation can be passed in, X, 207. 

Petitioner for, can ask for judicial -reparation only, F, 207. 

Suit for restitution of conjugal lights instituted pending suit b\ respondent for 
dissolution or nullity or judicial separation, W — Z, 255. 

(Slaim for damages against adulterer without claiming dissolution or judicial 
separation, F — /, 270. 

Decree nisi for dissolution, no our to ordering alimony yendentv hiCy Xy 275. 
Does^ot per sc create forfeiture, C, 320 

Court oa&not vary settlements after, aoroad, TP, 328. ^ 

Power to make orders as to custody of chiidien iti suits [or dissolution of nullity, 
8. 43 , 838 — Power lo make such orders atfer decree or confirmation, S. 14, 888. 
Suit for,-*-Affidavit— P^-actice, M, N, 371 
Liberty to parties to marry again after Divorce, 3. 57, 394. 

English clergyman not compelled to solemnize marriages of persons divorced for 
adultery, S. 58, 895 

English Minister refusing to perform cetomony of second marriage to permit use 
of his church, S, 59, 396. 

Rules for confirmation of decrees for, 0, 399 

Suit for a decree of dissolution in case of abjcnco among Parsis— In case of 
absence for seven years, S. 29, 513. 

Native Converts’ Marriage Dissolution Act, J866, 645—659. 

Liberty to mairv again after dissolution of marriage under Act XXI of 1886, B. 
19. 652. 

Not to affect status or right of children under Act XXI of 1866, S. 27, 654. 
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DiMolution of Marriago — (Concluded). 

No appeal under Act XXI of 1866 ; but Judge may state case raising question 
whether conversion has dissolved marriage, S. 655 ; Case to state neces- 
sary facts and documents, and suit to bo sta>ed, S. 30, 655 ; Case to bo decid- 
ed by three Judges, B. 31, 655 
Petition for, — Malabar Marriage Act, S. 19, 828, 826. 

Petition for, under Malabar Marriage Act — Notice to be given to other party, if 
petition IB not joint, S. 20, 825 , Court to declare marriage dissolved on 
motion made within a specified period, S. 21 , 825. " 

Distress, present of wife no ground for urgency in granting alimony, W, X, 270. 

ijovy of hnes by, under Parsi Marriage Act, S. 48, 530, Procedure until return 
made to, warrant, S 49, 530 , Imprisonment if no sufficient, S 50, 531. 

Distrcit, S. 2, 772. 

IX strict Court, S. 3, 63. 

Reason why, was given jurisdiction in matrimonial causes, F, 51. 

District Judge, S. 3, 43. 

Confirmation of District Judge's decree of nullity, S. 20. 203. 

Confirmation of decree for dissolution by, S. 17, 176, 177. 

Passing decree for dissolution of marriage, subject to confirmation, witn costs 
againstrespondent— Power to execute doert'o as to costs before confirmation, 

L, 180. 

Power to declare who shall be, for purposes of Act XV of 1872, S 85, 624. 

District Matrimonial Court, Parsec, S. 17, 509. 

District Uegistiar, Munanimaden Rcgistiarn to bo subject to control of, S 17, 776, 777* 
Copies of entries under Bengal Act I of 1870 to be sent montbJy to Registrar of 
district, S. 22, 777. 

Dworce, Sec DISSOLUTION OF MabriAOK 
in Hindu Law, E-l—I, 27. 

Admission of Petition for. Jurisdiction of High Court, K, 50> 

English Law, on what grounds obtainable, B, 55. 

Effect of, on domicile, G^K, 179. 

Difference between alimony granted after judicial separation or after, K - N, 298, 
299. 

Suits for, or judicial separation among Parsees, 8. 32, 519. 

The Bengal Muhammaden Marriages and. Registration Act 1 of 1873, 769--792. 
Register of marriages as prescribed by section 6 of Bengal Act I of 1876 for the 
voluntary registration of Mubammedan marriages and, 779, 780. 

Register of, other than those of the kind known as Kbiila prescribed by section G 
of Bengal Act 1 of 1876 fo9 the voluntary registration of Mubammedan 
marriages and, 780. 

Register of, of the kind known as Khula prescribed by section G of Bengal Act I 
of 1876 for the voluntary registration of Mubammedan marriages and, 781. 

No, among Nambudris, I, 809. 
under Malabar Marriage Act. 823—829. 

Bills Evidence Act, 1820, 839, 840. • 

Statute law relating to India concormng the subj'ect of marriage and, 839 — 858. 

Divorce Act, Indian, to apply to persons marrying under Special Marriage Act, S. 17, 

552. 

Divorce a mensa et toro. Bar to decree for, S. 22, 206. 

Divorce Bills Evidence Act, 1820, St. I, Geo. IV, ch. 101, 839, 840 

Dtvoroe Court liules, under England, 855 — 878. 
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DomidUt Juriadiotion of Court to grant divorce— not test of jurisdiction, Q —IT, 28, 29. 
Jurisdictiou of English Courts to pronounce decree of divorce if based on, Eng- 
lish law, U, V, 34. 

Rules for determining the, of a person, TF, X, 34. 

Wife’s, dependent on that of her husband —Succession Act, F, Z, 84. 

Besi^nce falling short of, will not confer junsdicuion under English Liw, B, 88. 
Where, is established other considerations are immaterial, 0— F, 35. 

Matrimonial, same as ordinary, G, 35. 
wife follows that of husband, H, 35, 

of parties when wife is deserted by husband - Domicile at the moment of deser- 
tion IS alone considered, I, 86. • 

Marriage celebrated in accordance with the law of the, of the parties, A R, 41. 
Effect of divorce on, G—K, 179. 

Suit for nullity of marriage - First wife bemg the uterine half sister of second 
wife, r. 197. , * 

Law governing validity of marriage, TF.X, 197, 198. 

Question of, bein^ in dispute if a bar to grant of alimony, I, 278. 

Dower, Act XXIX of 1839, 410-424. 

English Law of, recognized in this country from very early times, N,0, 418, 414. 
Law of, part of the law of inheritance, P, Q, 414. • 

Dower Act XXIX of 1039- what is, T, U, 4t4, 415. 

Early history of the Law of, V, 415. 

In England previously to the pas.sing of the Dower Act, 3 .and 4 W^ill, IV, c. 105, 
415—417. 

Under the Dower Act, 3 and 4 Will, IV, c., 105 Jointure, X, 417. 

Assignilient of, O — J, 418. * 

Right of, how defeated under the Dowar Act, 3 and 4 Will, IV, c. 105, M — Q, 

419. 

Right of, how defeated-*-Jomture, R — T, 420, 

Equitable bar to dower by contract, U, V, 420. 

Effect of incontinence or second marriage on right to, X,y, 420. 

Widows to be entitled to, out ot equitable estates, S. 2, 421. 

Seism shall not bo necessary to give title to, S. 3, 42 i. 

No, out of estates disposed of, S. 4, 421. 

May bo barred by a decls ration in a deed, 8 0,422 — or by a declaration in the 
husband’s will, 8 7, 422. 

• ^ 

Shall be subject to restrictions, 8. 8, 422. 

Devise of real estate to the widow shall bai her, 8 9, 422. 

Bequest of ^rsocal estate to the widow shall not bar her, 8 10, 428. 

Agreement not to bar, may be enforced, 8 11, 423. 

Legacies in bar of, still entitled to preference, 8 12, 428. 

Dower Act XXIX of 1839, 410—424. 

Dower Act, Applicability of the, to Armenians — English Law of dower if introduced in 
this country, C—M, 412, 413. 

Drunkm habits. Wife’s, being the cause of husband's cruelty, J. 142. 

DryjiLkenness, if cruelty, B—E, 76. 

Conduct of petitioner conducing to adultery — Just and reasonable cause for 
desertion, of wife, 8, 148. 

Dum casta clause, in variation of settlements, F, 326. 

Duress, Threat or, effect of, on marriage, Af— P, 202, Q, 208. 

Or fraud, effect of, on marriage, D, 878. 

J)uty of Judge, to satisfy himself that petitioner is not aooessory, 107 
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Earnings, Mamed women’s, to be their separate property, S. 4, 664. 

Mamed Women's Wages and, 664^666. 

Ecclesiastical CoJirts, Alimony pendente lite, when payable —practice of, J, 274. 

Facts to bo established before alimony pendente life ran be granted — ^actico of, 
L- T, 274, 278. 

Ecclesiastical law, P.irsis not sahject to, E, F, 494. 

Enforcement of decrees, nr orders made heretofore l)y Supreme nr High (Joiirt,, S.«5, 51. 
Enforcement of order, for alimony peiiiente iite, 289, 290. 

Enforcement, of and appeals from orders and decrees under the Divorce Act, S. SO, 381. 
English authorities, value of, in interpreting Indian Acts, V — X, 8. 

English Courts, Decrees of Indian Courts, if can be recognized by, Z, 41. 

English Divorce Court RuUs. Divorce Court Rules nnicr England, 889—878. 

English Law, Jurisdiction of English Courts to pronoui^ce decree of divorce is based on 
domicile, U, 1^ 34. 

Residence falling short of domicile will not confer )urisdicv'‘ion under, B, 85. 
Divorce on what grounds obtainable, R, 58. 

English decision to be referred in deciding whether an act constitutes desertions, 
Y—C, 89. 

Administration to wife dying after a ludicial separation or protection order, Z — D, 

178, 179. 

Voidable marriage and void mariiage — Difference, D — F, 182. 

Essentials of a valid marriage, 188. 

Suita for nullity. 'Test of jurisdictfon, Q — I, 186. 

When marriage is voidable for impo toned, N, 189. 

Marriage with deceased wife’s sister or half sister, F— B, 200. 

Previous demand in writing necoss.ary before restitution can be claimed in Court 
— Form of demand, R — T, 235, 236. * 

Refusal to comply with decree of restitution of conjugal rights— Effect, E — I, 
239. 

Construction of Parsi Marriage Act — how l.u helpful, (7 -Z#, 494, 495. ^ 

Parsi Marriage Act is based on, M, 495. 

Rule as to introduction of, in a conquerred country, N, 495. 

Suit by wife for nullity— (leocral and relative impotency — Impotency quoad 
hanc, W-Z, 512. ’ r. 

Suit for divorce— Husband’s liability for wife’s costs — Rule Af, applicable to 
Parsis, C-H, 514. 

What is legal cruelty among Parsis — how far helpful, V — P, 817, 518. 

Deeds of separation — Agreement t^ive separate, if good defence In suit for resitu- 
tion among Par.sis — Principles of, on the above subject applicable to Parsis, 
N—S, 823, 824. 

Regarding solemnization of marriage, 570—979. 

Marriage Acts in England, P—2’, 879, 976. 

Special license > Where granted, C, 577. 

Ordinary’s license, who may grant, D, 877. 

Marriage without license or banns, E, 577. 

Form and ceremony of marriage, F, dll. 

Marriage in the vestry, I~L, 577. 

Presence of priest, if necessary for marriage, M — W, 677, 578. 

British subjects abroad marriage of, X — A, 878, 979. 

Marriages per verba de praesentt C, 879 
English marriage, validity of marriages of Jews and Quakers, F— D, 196. 
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Equity, See Justice, equity and good conscience. , 

Where an enactment has no express provisions, Court to act according to jastiee 
and good conscience, H, 5. 

Erasures, Tnterahenations alterations, or, m body of affidavit, Z, 378 

Erroneous belief, as to nature of maftiage ceremony — Effect of, on marriage, 5,T, 208. 

Error of judgment. Want of prudence ~not connivance, F, 108. 

Errors, Correction of, under Act VI of 1S86, 718. 

Evidence, See APP. V, 987 —981, of ADUIiTBEY, 60-62. 

Petitioner being unable to obtain, against adulterer, A ^C, 108. 

Evidence, of condonation, B—D, 116. 

Parties concurring to get up, of the case, if collusion, Tj,M, 123. 

Of marriage, N, O, 127. 

^ Uncorroborated testimony of wife, Q, 128. 

Of adultery, O, 188 
*Of desertion, 0, 142. * 

Decree of judicial separation obtained for cruelty — of cruelty, I, 209. 

Of adultery. i2— T, 277. 

Mode of taking, m cases under the Divorce Act, S. 51, 871. 

Competence of husband and wife to give, as to cruelty or desertion, S. 62, 876. 
Adoption among Parsis— Will, X—Z, 496. * 

Certified copy of entr> in marriage register, etc., to be, S. 80, 621. 

Copies of entries to be admissible in, S. 9, 705. 

Registration of ]\Iuhammaden Marriages — Copy of entry in Register, F, Tt%, 

The Diiorce Bills Act, 1820, 889, 840. * 

Exanwiaiyon of witness. Mode of taking evidence in cases under the Divorce Act, 8. 51, 
371. ^ 

Judge to order commission to issue for examination of exempted persons, 
S. 20, 652. • 

Exclusion ffom inheritance, Degradation of caste -No ground of, X, 445. 
Ezcommunioation. See Caste, Act XXI of 1850 applicable to all, from caste. Cause of, 
^ immaterial, 1, J, 445. 

Widow re marriage —Exclusion from temple— Jurisdiction, O, 449. 

Execution of decree. See ENFORCEMENT OF DECREES. 

District Judge passing decree for dissolution of marriage, subject to confirmation, 
with costs against respondent — Power to execute decree as to costs before con* 
firmsblion, L, 180. ^ 

Decree for restitution, enforcement of, Y^A, 238. 

Provisions of the Code of Civil Procedure as to enforcement of decrees for restitu- 
tion of conjugal rights, B^D, 238, 239. 

Enforcing order for sXimony pendente hte, 289, 290. 

Enforcement of and appeals from orders and decrees under the Divorce Act, 
8. 55, 881. 

Wife’s property seized in execution against husbind — Right of wife to sue, T — V, 

670, 671. 

Executors, Non-survival of right to sue for divorce to, or administrators, E, F, 179. 
ISxtraordmary jurisdiction of High Court, 8. 8, 54 

P 

Fahe certificate. Penalty for making, &c , under Parsi Marriage Act, 8. 12, 507. 

Fdlee charge. Wife charging husband wi:h, of unnatural oflence, if cruelty, W, 78, 
of adultery, if cruelty, M, 77. 

False declaration. What is, W^Y, 611, 

128 
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Fahe information^ Penalty for, under Act VI of 18^« 718. 

Penalty for wilfully giving, under Act VI of 1886, S. 27, 718. 

FafM7)ersonafio7i, Forbidding by, issue of certificate by Marrfago Registrars — Penalty, 
S. 67. 612. 

False report. Where a husband spread a, about hi3 wife, if cruelty, T, 78. 

False statement. Penalty for signing declarations or certificates containing, under 
Special Marriage Act, S. 21, 558. 

Falsifying reqister-books. Destroying or. Penalty, B. 75, 620. 

Family, Marumakkathayam Law and Aliyasantana Law — Nature of, governed by"RUch 
Law, Glasses governed by Marumakkathayam Law, D,E, 799, 800. 

Father, Hindu Law — ^Loss of caste —Effect on right of guardianship of, B —I, 447, 448. 
Infant marriage amongst Farms — Consent of or guardian —Consent may be 
implied. E—G, 500—502. 

Fau^dari Adalat, Court of, may pass sentence of death in certain cases under Bati 
Regulation, S. 5, 837. i i 

Fear, Want of consent —Effect of force or on marriage, E, F, 574. 

Fees, Under Special Marriage Act, S. 14, 5S1 *' 

Local Government to prescribe, under Act XV of 1872, S. 82, 622. 

Power to prescribe, and rules for Native States under Act XV of 1872, S. 84, 628. 
Payable to Registrar under Malabar Marriage Act, S. 14, 820. 

Felony, wife’s conviction for, no bar to granting alimony pendente life. A, 275 
And imprisonment if bar to an application for alimony, B^D, 275 
Fever, Violence committed under the influence of an acute disorder, such as br.iin, 7, 71. 
Fines, Levy of, b\ distress under Parsi Mainage Act, 8. 48, 530, Procedure until 
return made to distress warrant, S. 49, 530; Imprisonment if no sufficient 
distress, S 50, 531. 

Fvtsi trial, Applicant (wife) found guilty fu Alimony m second trial, U,V, 277. 
Forbidding, by false personation issue of certificate b} marriage Registrar — Penalty, 
S. 67, 612. ’ * 

Force, Want of consent — Effect of, or fear on marriage, K, F, 574. 

Foreign decrees, of divorce when recognized b\ pjnglish Courts, A — G, 38. 

Foreigners, Where marriage was contracted in England by, with the object of ^evading 
the laws of their own country, B, C, 183. 

Where, marry in England within prohibited degrees of relationship of their 
country, D^F, 186. 

Foreign Marriage Act, XIV of 1901, 763 — 766. ^ ' 

St. 55 and 56. Vic. Gh. 23, 846—852. 

Forfeiture, Law or usage which inflicts, of, or affects, rights on change of religion or 
loss of caste to cea.se to be enforced, 8. 1, 441. ^ 

Act XXI of 1850 intended to prev^t the, of rights of others than those who are 
put out of caste on account of their renouncing or being excluded from religion 
— Case-law on the point reviewed, T", W, 443, 444. 

Hindu widow —Excommunication for unchastity causes no, of her rights, L, 
446. 

Of right which widow had not at time of re-marriage, if contemplated by section, 

O. P. 461. 

Practice in Deccan— Sudra castes -Of husband’s estate on re-marriage of widow, 

N, 464. 

Widow re-marrying according to custom of her caste, if forfeits her estate, 465 — 

470. 

Forms, of petitions and statements, 8. 46, 360. 

In the Divorce Act not intended to be literally followed, F,Q, 860. 
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t'raudt I’raudulent miBrepresentatiq^ — Effect of on marriage — English Jjaw, K, 202^ 
Plot to procure a marriage with an unworthy person— Effect of, on marriage, T, 
203. 

Duress or, effect of, on marriage^ D, 578. 

Free-hold estates. Estates in this country held by British subject under the name of, of 
inheritance, nature and incidents of, i2,S, 414. 

G 

Gallyeig words, if cruelty, A, 76. 

Gazette, Rules under Bengal Act 1 of 1876 to be approved by Licutcnent- Governor and 
published in, 8. 19, 777. ^ 

Gotra, of the widow re marrying, J,K, 475, 476. 

GovernmeJit, to provide seal and books under Bengal Act I of 1876, 8. 5, 773. 

Governor ‘Ge^ieral in Council, Power to delegate functions under Act XV of 1872 of, 
S 86,624. • 

Pow'cr for, to appoint ffegistrar^ fot Native States, S. 13, 707. 

Gratuity, Muhamma^en Registrar may xecoive, S. 10, 774. 

Guardian, Suit by, of lunatic, 201. 

Infant marriage amongst Parsis — Consent of father or, consent may be implied, 
E—G, 500—502. 

Minority— Practice and proceduic undci Parsi Marriage Act, I — L, 520. 
Guatdian ad litem. Petitioner or respondent being minor or luiidtio— English law and 
practice, D, 208. 
not liable for alimony. A, 279. 

Guai diamhip. Bight of, if within puiview of Act XXT of lB5Ct, A, 447. 

Hindu Law— Loss of caste — pjfffect on right of fathei, J3— I, 447, 448. 

Hindu Law— Loss of caste - Right of |piother, J — L, 448, 449. 
of childien of deceased husband on the re-mariiage of his widow, S. 3, 470. 
of minor wife and children, S. 18, 823. 
provision as to, under Malabar Marriage Act, 828. 

Guilt, Wife’s, bow affects her light to alimony pendente lite, 275—277. 

Guilty Jiushand, Cases where husband was found guilty — Settlement how varied, R— X, 
324, 325. 

Guilty party. Death of, Effect, G, 318. 

how affected in cases of variation of settlement, G —J, 320. 
gen vail} not given custody of children— Generally, not to be given custody of 
child^jn— Exception to the above rule, 345—347. ► 

Guilty wife. Permanent alimony for a, 306—308. 

Amount of permanent alimony ordered to a, Y — A , 307,308. 

GompasAonate allowance to, B, 308. 

Permanent alimony to, Indian law, E, 308. 

Gases whore wife was found guilty— Settlement how varied, 322 -324. 

H 

Half blood. Relationship by, effect of on marriage, 0, 199 . 

Half sisfe**, Marriage with deceased wife’s sister or,— English Law, V—B, 200. 
headings, if guide in construction, Q, H, 7. 

High Court, S. 3, 42. 

Extraordinary jurisdiction of, S. 8, 54. 

Referen^ to, S. 9, 54. 

D Confirmation of decree by, effect, W, 178 . 

Appeal to, under Parsi Marriage Act, S. 42, 826. 

Rules of procedure of Parsi Matrimonial Courts to be made by, 8. 51, 831 . 
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Righ^^oi^U conflmkuion of decree by, See COMFIBSft4TlON. 

&gh Courtt jvrtadiciitm oft Jurisdiction of High Court to deal with matrimonial causes 
among Parsis, U, 508, 809. 

High Court may refer case to Judge for additions or alterations— Act XXI of 
1866, Ss. 39, 655, High Court may decide question raised, and Judge shall dis- 
pose of case accordingly, S. 38, 685. * 

Hindu convert. See COMVEBT. 

See Conversion. 

(r 

To Christianity— Application of the Act — Conflict of rulings between Madras and 
Calcutta High Courts, S’—W, 26. 

Hindu family. Suit by person born a Mabomedan claiming right as reversioner in, 

D, E, 414, 448. 

Himdu Lav), —General, Divorce in, E-l—I, 27 

'^Provisions of the, as to the effect of conversion of the status of marriage, W, X, 

430, 431. 

Provisions of Hindus Smritis relating to the effect of degradation as causing 
forfeiture of right of inheritance, Z — F, 431, 432. 

Act XXI of 1850 how far has affected rules of, Q, 441, 442, 

Effect of conversion on relationship of parties, U, 442. 

Applicability of Lex Loci Act— Disqualification to inheritance resulting from 
unchastity— Effect, M, N, 446. 

Effect of conversion under, prior to Act XXI of 1850, W, 447. 

Loss of caste— Effect on right of guardianship of father, B—I, 447, 448. 

Loss of caste — Right of guardianship of mother, J—L, 448, 449. 

Hmdu law—Adojttion, See ADOPTION. 

Power of re-married widow to give nt- adoption - Son by former husband, L, 464. 
Operation of section — Power of re-married widow to give in adoption, son by 
former husband, \alidity of, C, 474. ' 

Be-married mother — Power to give in adoption son by former husband, I),E, 

474. 

Hmdu Law — Alicnatwn, No analogy between alien.!. tiou by widow before adoption and 
alienation before re-marriage, V — ir, 462. 

Alienation by widow not binding on reversioners — Validity during widow-hood — 
Effect of re-marriage on alienee’s rights, .^1, 463 
Hindu law — Custom, Widow re-marrying according to custom, of her caif^to 'if forfeits 
her estate, 468- 470. 

as to Widow Marriages in the several. Provinces of India, 477 — 492 ; General, 
477,478; Bera, 478— 479 ; Northern India— Bengal, 479, 48C; Behar 480; 
Bombay, 481 — 484; Burma, 484; Central Provinces, 485 - 488 ; Madras, 488 
—487 ; N.W.P. 487 ; Bajaputana, 487, 488 ; Punjab. 488-492. 

Effect of Hindu customs on Parsi Law of Marriage, 0, 498. 

Hindu Law— destitution of conjugal lights, Provisions relating to suits for restitution 
of conj'ugal rights among Hindus, 241 — 249. 

Hindu Law— Reversioners, Arrangement between le-married widow and next reversioner 
— Whether heirs of such reversioner bound by such arrangement, Af, 464. t 
Hindu Law— Widow, Bights of widow and mother compared, B, 463. 

Excommunication for unchastity caubes no forfeiture of her rights, L, 446. 

Hindu marriage, nature of, K—N, 28. 

Hmdu temple. Act XXI of 1850 not to affect usage of, or other rehgioi^ institutions, 
M,N, 449. 

Hindu Widows' Re-marriage Act XV ef 1656, 481, 482. 
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Bia or her ahaence^ meaning of, 988. 

Husband, When, may petition for dissolution of marriage, S. 10, M. 

' What is cruelty in, is cruelty in wife, T, 69. 

Conduct of, held to constitute connivauoe, 110-112. 

Conduct of, held not to oonatitute connivance, 112, 118. 

CoMonation by wife, and condonation by, difference, F— Z, 118, 116. 

Where the adultery is committed in consequence of the violence and threats of 
the, petitioner’s adultery is excused and decree passed for dissolution, 12, S, 
* 138. 

Decrees for dissolution were granted to the, cases where, 136. 

Decrees for dissolution were refused to the, cases where, 136, 187. 

What is misconduct in the, 148, 149. 

What IB not misconduct in the, 149, 150. 

Gases where decrees for nullity of marriage have been granted to the, 191 — i98. 
Gases where decrees of miUiU of marriage have been refused to the, Z — C, 193. 
Affinity between kindred of, and kindred of wife, T, 200. 
when liable for necessaries of wife, 222 - 224. 

What is compliance by, with decree for restitution of conjugal rights, J—L, 

239. 

Refusal to comply with decioc for restitution of conjugal rights by,— Effect, O, 

240. 

may claim damages from adulterer, S 262. 

Power to order settlement of wife’s property for benefit of, and children, 8. 39, 

811, 312. 

When convert deserted by his i^ife may sue for conjugal society— Act XXI of 
1866, S 4, 647 ; When convert deserted by her, may sue, 8* 5, 647 ; Court in 
which suit shall be brought, 8. 6, 6l7, 648. 

Insurances by wives and, 667 — 670. 

Insurance by, for benefit of wife, 8 6, 668, 669. 

Suit against a married woman — Not necessary party, G, H, 673. 

Not liable for wife’s ante-nuptial debts, S 9, 679. 

Husband's liability for wife’s debts, 679, 680. 

Husband and ivife, Wife’s domicile dependent on that of her husband — Succebsion Act, 
F, X, 34. 

Competence of, to give evidence as to cruelty or desertion, 8. 52, 376. 

8, 3, *494 

Husband's mea7is, Mode of determining, for the purpose of awarding alimony pendente 
lite, 286 -289. 


1 

Idwcy, Grounds of decree of nullity of marriage, 8. 19, 189. 

Idiot. Marriage with an, validity of, D, 204. 

Ignorance of fact. Cases where petitioner’s adultery was excused and decree made in 
petitioner's favour— Where the adultery is committed in, or in ignorance of 
law, 184 — 136. 

Ignorance of law. Cases where petitioner’s adultery was excused and decree made m 
petitioner’s favour— Where the adultery is committed in, ignorance of fact— 
Where the adultery is committed in, 134—136. 

Illegitimate relajjiionship, effect of, oq marriage. P, 190. 

Illiterate person. Affidavit by blind or illiterate deponents, J, 878, 876. 

Illustrations, how far guide in construction of statutes, I — JJ, 7* 8. 

Impartial custodians, preferred in making orders as to custody of children, 347. 
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Impotency, Bee M, 874. • 

When marriage is voidable for, — English law, N, 189. 

Practice in case of alleged, medical examination as to alleged impotency, 194, 
195. 

Grounds of decree of nullity of marriage, 19, 189. 

Proof of, H. I, 191. 

Suit for a decree of nullity of mariiago among Parsis, 511, 512 ; In case of lunacy 
or mental unsoundness, S 27, 5lL , In case of, S 28, 512. ^ 

Suit by wife lor nullity — General and relative, — quoad hanc — English Law, W 
— Z. 612. 

Imprisonment. Felony and, if bar to an application foi alimony, B—D, 275. 

Incapacity of mvnd. Effect, Z, 572, 578. 

Inctsit Charge of having committed, if cruelty, P, Q, 77. 

IncAiuous adultery^ S. 3, 44. 

How defined in the English statute, Z), 68 . 

Condoned, revival of, P, 118. 

Incuiable malformation, effect of, on marriage, U, 189. 

Indecent assault, Conviction for, no bar tu suit fur dissolution on ground of rape, D, 66 . 
Indemnity, Decree tpi separation or protectiou-ordcr valid as to persons dealing with 
^ife before reversal — of pcrsoiia making payment to wife without notice of 
reversal of decree oi protection order, S 60, 397. 

Indentily, Where aduUoier's, is lost thiuugh neglect, D, 106. 

See API’. V, PROOF OF 937—951 
Indexes, To be kept at generiil registry office, S. 7, 705. 

To be open to luspectinn, 8. 8, 705. 

Copies of ontr> to be given to parcjfs S. 12, 775 , — to be kept under bengal Act 
1 of 1876, S. 13,775, 776. 

Particulars to be shown in, under Bengal Act 1 of lB6i>, S. 11, 776. 
under Bengal Act I of 107Ginay be inspected and copies of entries m registers 
taken, S. 15, Y76. 

Indian Marriage Act, Z6'6'5, Act V of 18G5, 893—908 
Infant, Necessaries, R^U, 227. 

Interest of, children protected in matters of v ariubiun of settlements -Interests of 
children, sometimes adversely affected unborn children’s iiitecests, Q—V, 338. 
Infant marriage. Among Parsis, D, 499, 500. o ' 

Amongst Parsis— Content of father or guardian —Consent may be implied, E^O, 

500 -502. 

Inlieritafice, Law of dower, part of the lavyjf, P, Q/, 414. t 

Effect of conversion on right of, un^r Mahomaden Law — Act XXI of 1850, N, 
435. 436. 

Degradation of caste — No ground of exclusion from, K, 445. 

Hindu widow remarrying after she ceases to be a Hindu— Effect on her rights ofj 

T, 447. 

Injunction, To restrain husband from making away with property— Alimony, 1, J, 808. 

To restrain husband from receiving legacy— Alimony, K, L, 305. 

Innocmt yaity. Death of, pending suit— Effect, E, F, 318. 

How affected in cases of variation of settlement, D -F, 320. 

Pnma facie, cntitlod to custody of children, 341—344. 

Insane person. Cruelty committed bv an, E—B, 70, 71. 

Insaniiyt of respondent if ground for staying proceedings, N—P, 68, 59. 

Will excuse delay, B, 140. 
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Insanttv— (Concluded). , ^ 

and want) of conRent, ofEoot of, on marriage, Jlf, N, 199. 

Reason of the rules as to. being a ground for a RUifc for nullity, F, 201. 

Doubt as to alleged, Effect, 7, 201. 
if bar to marriage, X, F, 972. ' 

Inspechorif Refusal to submit to, — Effect, K, 191. 

Marriage* register to be open for public, under Parsi Marriage A^t, S. 8, 505. 

, Indexes to be open to, S. 9, 705. 

Index under Bengal Act I of 187C mav be inspected and copies of entries in 
registers taken, S. 15, 776. * ^ 

Inspector-General of Reqistration, S. 2. 772. 

to exercise general superintendence, S. 18, 777. 

Insult^ Neglect, coldness and, producing an attack of melancholia, if cruelty, M, 76. 
Insurance, Married woman ii^iy effect policy of, S. 5, 667. 
bv wives and husbands, 667-670. 
b} husband fot benefit of wife, S. G, 668, 669 
Policy for “wife and children ’’—Joint tenancy, M-Q, 669. 

Intention of heqi'ilatiire. Courts arc bound to give effect to expr»sssod intention, O — T, 
13. 

Statement of Objects and Reasons, how far guide to the, U — F, 13. 

Inter alienatxans, alterations, or erasures in bod\ of affidavit, Z, 379. 

7nterun orders, regarding custody of children and accc.ss to children, 348 —350. 
Intenogation, First, of respondent under Act XXI of IRGC, S. IS, 649 , by Judge may 
be public or private, S 14, 649. 

Procedure when female respondent roHisos to co-habit with petitioner under Act 
XXI of 1860 — Adjournment for a year— Interview, S 15, 650, Procedure on 
expiration of adjaurnment- of re.spondeiit— Decree, S 10, 690. 

Jntetvenoi, when condemned in costs, Q, 11, 176. 

Intel "oention. See 165 — 175. 

Jintorvemng in a divorce suit -Allegntion by the husband in his answer that the 
wife committed adultery — Application by the alleged adulterer to intervene, 
A,B, 102. 

Persons implicated by petitioner may intervene, S^Z, 102, 

Genera3 principles as to, 165, 166. ^ 

Who can intervene, 165 — 174. 
by Queen’s Proctor, 166—170. 
by pnvpjte persons, 170—174. 

Grounds for, 174, 175. 

who may intorvene in petition for custody of children, D, L, 340, 341 
of third parties allowed in matters of application for cuBtod> and access to children 
g, 358, 354. 

Interview, Procedure when female respondent refuses to cohabit with petitioner under 
Act XXI of 1866— Adjournment for a year- S 15, 650 Procedure on expi- 
i ration of adj’ornment — Interrogation of respondent— Decree, S. 16, 650. 

Intoxication, effect of, on marriage contracted during, R, 203. 

Irregularities, in solemnization, effect of, on marriage, J, 188. 

Irregularities which have been held not to invalidate the marriage, 184, 188. 
Marriage not invalid by reason of, m procedure, S 16, 821. 

Irregular marriages. Validation of records of, S 4, 643. 

Penalty for solemnizing Act 11 of 1692, S. 6 644 . 
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Jaetitaium of marriage. Meaning of, Q, 98. 

Suit for, R—U, 28. 

Suit for, defences in, X, 28. 

Jews, English marriages, validity of Marriages of” and Quakers, 193. 

Joint tenancy Policy for “ Wife and children,” Af -Q, 669. 

Jomture, Dower under the Dower Act, 3 and 4 Will, IV, C, 105, X, 417. 

Bight of dower, how defeated, R—T, 420. 

Judge, Functions of, and legislator, E — O, 4. 

• « 

Judicial separatwn. See Decbee FOR JUDICIAL SEPARATION. 

See also 206 — 228. 

Suit for,— Pleader’s fee, P, 58. 

• May be granted in a suit for divorce, R—T, 59. 

Decree of, granted on ground of cruelty— Divofcc on ground of subeequent 
adultery, Z7, 59 

r 

Decree for, granted on ground of husband's adultery — Divorce on ground of 
subsequent cruelty, F, 59. 

Amendmenttof petition for dissolution into one for, 7, 17, 128. 

Power to grant, where dissolution of marriage is prayed for, IF, 128. 
Cross-prayer, X, F, 182. 

Administration to wife d>ing after a, or protection order — English law, X -D, 

178, 179. 

i 

Decree of separation, how far bars relief on ground of nullity of marriage, C, 821. 
Bar to decree for divorce a niesna et foro,*8. 22, 206. 

Distinction between suits for, and ^its for dissolution of marriage, T — W, 207. 
Suit for dissolution of marriage, if decree for, can be pased in, X, 207. 

Petitioner for dissolution of marriage can ask for, oiAy, F, 207. 

Molestation of petitioner by respondent after decree for, C, 208. 

Decree for. Effect, F, 208. 

Respondent in suit for restitution of conjugal rights may ask for, X, 208. t 
Decree of, obtained for cruelty— Evidence of cruelty, 7, 200. 

Where desertion is not proved to have been for two j ears or upwards — Practice- 
Adjournment and withdrawal of suit, J^L, 209. 

Application for separation maltb by petition, 8. 23, 210. 

Effect of decree of, in previous suit. A, 212. 

Final decree for, contents of, Z, 212. 

Legal ground why the application for, ^should not be granted— ^hat are such 
legal grounds, 212—216, Wbat are not such legal grounds, 216, 217. 

Separated wife deemed spinster with respect to after-acquired property, S. 24, 
217, 218. 

Decree of separation removes restraint on anticipation, G, 219. 

Decree for, and protection order— Difference, 7, 219. 

Death of either party while protection order or, order is in force— Effects on 
rights of succession of the other party, M-Q, 220. , 

Separated wife deemed spinster for purposes of contract and suing, S. 25, 

220 . 221 . 

Reversal of decree of, 228. 

Decree of separation obtained during absence of husband or wife may be re- 
versed, S. 26, 228 

Petition for reversal of decree of judicial separatioQ, oontants of, A, 228« 
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Judicial separation — (Concluded). • 

Resumption of oo-habitation after decree for, — Effect, y, 228. 

Decree of, and protection order—DifiEerenoe — English Law, P, 28*. 

Suit for restitution of conjugal rights instituted pending suit by respondent for 
dissolution of nullity or, 288. 

Claim for damages against adulterer without claiming dissolution or, F — /, 270. 
Difference between alimony granted after, or after divorce, Iv—W’, 298, 299. 

» Court cannot vary settlements after, U, 327. 

Power to make orders as to custody of children in suit for separation, S. 41, 387 — 
Power to make such orders after decree, S. 42,487, 338. 

Decree for separation or protection-order valid as to persons dealing with wife 
before reversal ■>— Indemnity of persons making payment to wife without notice 
of reversal of decree or protection order, S. 60, 397. 

^Suit for divorce or, among Parsis — On ground of wife’s adultery — On ground of 
husband’s adultery, !kc., S. 30, 813—522. 

Grounds of, among Parsis, B. 31, 818. 

Buit .1 for divorce or, among Parsis, S. 32, 519 
Jurisdiction^ Sec Matrimonial jurisdiction. 

Object of the legislature in fixing residence ab the tost of, ut^er the Act, U, 7, 
29. 

History of the bill as to, leased on rebidonoo, C, 82. 

Consent of parties cannot confer, .4, 35. 

Residence falling short of domicile will not confer, under English Law, B, 35. 
Under Divorce Act, 49 — 54. 

Reason why District Oouits wo^e given, in matrimonial causes, 7, 51. 

Buits for nullity, Teat of,— English Lf^, G— /, 186. 

Plea as to, no bar to grant of alimony pendente Ute^ 17, 278. 

Questioned, no bar do grant of alimony, G, H, 278. 

Court m which suits to be brought under Parsi Marriage Act — When defendant 
has loft British India, 8. 26, 811. 

/To grant divorce — Domicile not test of jurisdiction, 28, 29. 

Juriedictwn of District Courts, Power to alter territorial -S. 18, 810. 

Jurisdiction of English Courts, To pronounco decree of divorce is based on domicile— 
English Law, U, V, 34. 

To Aecijfo divorce to wife domiciled in En(|bnd at time of marriage, J, 36. 

To adjudicate on the validity of marriages celebrated in England, H, i, 38. 
Jurisdiction of High Court, Admission of petition for divorce, K, 80. 

Just, Lawful -^ean mg of the expressions, 823. 

Justice, equity and good conscience. See EQUITY. 

Rale of, when to be applied to Parsis, P, 498. 

Where an enactment has no express provisions, Court to act according to equity, 
and good conscienoe, H, 8. 

K 

^ali, Naib, 3 3, 689. 

Nothing in the, Aot to confer judicial or administrative power , or to render the 
prebcncc of, necessary . or to prevent any one acting 9s— , B. 4, 689, 690. 

Right of stranger to officiate as,— Suit by, for remuiieration received by such 
stranger, K, L, 690. 

Rules made under the, Act, Epngal.690— 693 , Brmbay, E93- 694. 

Kazis’ Act XII of 1880, 681-696, 

Karewa, Mainago in, for™. 2*, 

129 
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KOMif Reasons for the passing of tbe Kazis Act —History of Indian LegibUtion relating 
to. D. 681-688. 

Who can appoint, under Muhammadan Law, F—N, 683, 684. 

Nature of office of, 0—Z, 684, 685 
Office of, ancient nature of. A, 685. 

Muhammadan Law -Appointment of — Qualifications —Reg. XXVI ol 1827 — 
Act XI of 18G4- Office of, not hereditary, B—E, 685. 

Powers of,— Muhammadan Law, F—M, 685, 686. 

Functions of,— Bom. Beg. XXVI of 18-27, N—S, 686, 687. -* 

Remuneration of— Law before the passing of iho Kazi Act, T-J, 687, 688. 

Po^'cr to appoint, for an^local area, S. 2,689. 

Khatrani, Marriage by chadar a7idazi between a Khatri and a, widow— Legitimacy of 
children of such marriage, S, 457. 

Khati^i, Alarriage by chadar andazi between a, and a Khatrani widow -Legitimacy of 
children of such mariiage, S, 457. v • 

Khula, Register of divorces other than those of the kind known as, prescribed by sec- 
tion 6 of Bengal Act I of 1H76 for the voluntary registration of Muhammadan 
marriages and divorces, 780. 

Register of Divorces of the kind known as, proseribcd by section 6 of Bengal Act 
I of 1870 for the voluntary logibtratiouof Muhammadan mairiagcs and divoiccs, 

781. 

Kindred, Affinity between, of husband and of wife, T, 200. 

L 

Land, S. 1, 411. 

Lajm of time, Void marriages, efioct of, on, P, Z, 182. 

BfEect of, on suit for nullity of marrfkge, F—K, 188. 

Law, to apply to issue of niairiages under Special Marriage Act, 8. 18, 552. 

Lawful, “ Just meaning of the expressions, K — M 1, 523. 

Legacy, bequeathed to wife after desertion and previous to protection order, M, 234. 

In bar of dower still entitled to preference, S 12, 423. 

Legal Practitimier, Practitioners in Matiinionial Courts under Parsi Marriage Act, 
8. 26, 511. 

Legal yroceedmgs, Married women may take, S 7. 670. 
by and against mairied women, ^70— 678. 

Legal qweeiions, Determination of qilistions of law and fact— Proceduiu under Parsi 
Marriage Act, 8 41, 528. 

Legislation, prmoiples of, in Native States, 17—22. 

Legislatof, Functions of Judge and, E — G, 4. ^ i 

Letters of Administration, Protection order, W, 232. 

Libel, Action for, by wife obtaining protection order, J, 234. 

Lwense, Special, — Where granted — English Law, C, Sll. 

Marriage without, or banns — English Law, E, 577. 

Grant and revocation oi, to solemnize marriages under Christian Marriage Act, 
8. 6, 579. 

of persons to grant certificatcb of marriage between Native Christians under* 
Christians Marriage Act, 8. 9. 581. 

Unlicensed person granting certificate pretending to be, licensed, — Penalty, 8. 74, 

619, 620. 

Lieutenant-Governor may grant, to registci marriageb under Act 1 of 1876, 8. 3, 

772. 

Lieutenant-Governor, may grant* hcciiscb to rogibLer marriagub under Act I of 1876, 

B. 3. 772. 
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JAmiiaiion^ in case of withdrawal oi suits, O, 210. . 

Lis peridem, I, 329. 

Local Oovsrnmmt, Power to invest chief executive oflicer with powers of, under Parsi 
Marriage Act S 52, 531. 

to prescribe fees under Act XVxsf 1S72, S. 82, 622. 

Pdwer for, to appoint Registrars for its territories, S- 12, 706. 

Lucid interval, Marriage of a lunatic during a - , 573. 

Burden of proof as to, — Opinion of Lord Thurlnw, B, 573. 

LiifAcy, Grounds of decree of nullity of marriage, S. 19, 189. 

Suit for a decree of nullity of marriigo among Parsis, 511, 512 ; in case of, or 
mental unsoundness, S 27, 511 ; in case of impotoncy, S. 28, 512. * 

Lunatic, Suits on behalf of— , Z, 57. 

cruelty committed by an insane person, E —H, 70, 71. 

Suit b> guardian of—, H, 201. ^ 

•Petitioner or rospondout being minor or, — Guardian ad fifem— English law and 
practice, L, 208. 

Suits on behaft of, under Divorce Act, S. 48, 361. 

Provision of the Civil Procedure Code with regard to suits by or against minois 
and persons of unsound mind, 363 366. 

Marriage of a, during a lucid interval, J, 573. 

Luxuiies, What, are necessaries, J\, 226. 


M 

Magistrate, When to be Marriage- Registrar under Christian Marriage Act, S. 7, 580. 

how to proceed against pirties ctinecrned m Sati, S 4, 837. 

Maintenance, See ALIMONY. 

Sec ALTMONl , pendente hie. ^ 

See ALIMONY, PBU^IANENT. 
t^so of the above word, H, 272. 

Peimauent, not alienable, O, 311. 

Right of, of a woman whose inarinige his been dissolved under S 18, of Act XXI 
* of IStiti, I- K, 631, 682. 

Pin-mone> Separate, settled on wil**, G, 667. 
under Malabar Marriage Act, 821, 822. 
of i^ife and children — Malab.ar M.irriage \ct, S. 17, 821, 822. 
when claimable by divorced wife under Milabar M image Act, S. 22, 82^, 826. 
Maintenance of child, Necessaries procured for — , M — Q, 226, 227. 

Majority, Marriage among Parseu', —Suit for declaration of i.iv.ilidity of marriage during 
infanny — Effect of custom validating such inarrngc — Ago of, among Parsis for 
purposes of marriage, M— O, 502, 503. 

Majoi widow, Consent to re marriage of a, S 7, 477. 

Makkathayam Law. Classes governed by, G, 800. 

Malabar family, Marumakkathayam Law ,in I Ahyasantana Liw— Nature of family 
governed by such Law, — Classes governed by Marumakkathayam Law, D, E, 

799, 800. 

^jdaloJbar Law, See ALIY AS A NTH AN A LAW 
SeeMAKUMAKKATAYAM LAV 
Adoption different forms of, in Malabar, K—P, 810. 

Malabar Marriage, See ALIYAS ANTHANA MARRIAGE. 

History of the Malabar Marriage Act— Marnsge Law in Malabar prior to the 
passing of the Act— Nature and scope of the Act, 793 -798. 

Act IV of 1896 (Madras), 793 “880. 

Nature and effects of marital relationship among Nayars, J— M, 800, 801. 
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Malabar Marriage ^(Concluded) . 

Marria<i;e is opfcioQal with women in Malabar -Its nature and incidents, N—Q, 

801-803. 

Tall Kattu-Kalyanam — Its nature and moidents, 803 —806. 

Ceremonies among Nambadn Brahmins, 809. ^ 

Widow marriage in Malabar, G, 809. 

Widow marriage among Nambudris, H, 809. 

Registration of marriages under, Act, 813 — 821. « 

Registrar to file such notices and to maintain the Marriage Notice Book ” under 
A}[alabBr Marriage Act, S. 6, 816 ; copies of notice to be served on interested 
parties- -Withdrawal of notice, S. 7, 816. 

Malformation t Incurable, effect of on marriage, f7, 189. 

Mania^ Fits of, if cruelty, S, 78. 

Marginal notes^ How far guide in construction, Z — D, 6, 7. 

Marital reliefs. Relief which may be granted by English Courts in their matrimonial 
jurisdiction. A”, 0. 122. 

Reliefs provided for by the Divorce Act, P, 23. 

Marriage, See Mahomrdan Marbiacie. 

See Marumaickatayam Marriage. 

See Pabsi Marriage. 

See Re-mabriage. 

See WiDO'sv' Re-Marriage. 

How differs from other contracts, J — N, 38, 39. 

Refers to Christian fnarriages, 0, P, 39. 

What, is recognized as valid in English Courts— 'It must be monogamotiB, J -M, 

12 . , 

There must be some proof of, m Matrimonial suits, V, 99. 

Statutes relating to, construction of, W, X, 181, 182 * 

Law governing validity of, — Domicile, W, X, 197, 198. 

English, validity of, of Jews and Quakers, 198. 

With deceased wife’s sister or half sister —English Law, F-P, 800. , 

Proof of, necessary before restitution can be decreed, J, 287. 

Proof of, P, S, 296. 

Gommunications during. Privileged, F, 377 

Degradation by apostacy does not dissolve, tie among Hindus, R^V, 680. 
Provisions of the Hindu Law as to the effect of conversion on the status of, W, X, 

480, 431. 

Provisions of Mahomedan Law as to the effect of change of religion on the status 
of, 0 -Q, «a6— 489. • ' 

Effect of conversion on the status of, according to the Mahomedan Law— Extract 
from the writings of Muslem jurists, H, J, 439, 440. 
of Hindu widows legalized, S. 1 , 457. 

Customs as to widow, in the seieral Provinces of India, 477—492 ; General, 477, 
478 ; Berar, 478, 479 ; Northern India- Bengal, 479, 480 ; Bebar, 480 ; Bombay, 
481— 484; Burma, 484 ; Central Provinces, 484 —483; Madras, 488 — 487;^ 
N.W.P. 487 ; Rajaputana, 487 — 488; Punjab, 488—492. 

S. 2, 496. 

Indian Christian, Act 1873, 561 — 640. 

Statutes relating to— How interpreted, L, M, 368. 

Presumption in favour of, P, S, 972, 
what is, T, 372. 

Parties, 17, F, 572, 
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Afamagfl— (Oonoluded) . 

of a lunatic di^ring a lucid interval, A , 573. 

When, not had within two months after notice, new notice required, B. 52, 605. 
The native Converts’ Marriage Dissolution Act, 1866, 645 -659. 

Tl^e births, deaths and, Registration Act, 1886, 695—756. 

General registry offices of births, deaths and, 708 —705. 

The Births, Deaths and, Registration Act XVI of 1886, Amendment Act, 1890, 
759, 760 

The Births, Deaths and. Registration (Amendment) Act, 1911, 761, 762. 

Foreign, Act XIV of 1903, 768—766. 

Foreign, Act, 1892, 845—852. 

Notice of, intended to be solemnized under 55 and 56 Vict., c. 23, S 2, 765, 766. 
Exemption of certain, from Act VII of 1909, S. 3, 767. 

Anand, Act, 1909, 767, 768. 

The Bengal Muhamma<ian, and Divorces Registration Act, I of 1876, 769 — 792. 
Register of mairriages as prescribed by S. 6 of Bengal Act I of 1876 for voluntary 
registration of Muhammadan, and divorces, 779, 780. 

. Register of divorces other than those of the kind known as Khula prescribed by 
B. 6 of Bengal Act 1 of 1876 for the voluntary registration of Muhammadan 
marriages and divorces. 780. 

S. 2, 810. 

Conditions subject to which a sambandam may bo registered as a, S. 3, 811, 
812. 

English Statute law relating to India concerning the'* subject of, and divorce, 

889—858. 

The Consular, Act, (1868), St. 31 and^32, Vic. Ch. 61, 841. 

Registration of Births, Deaths and, Army Act, 1879, 848, 844. 

By Registrars Act, \ of 1852, 879—886. 

Of Christians Act, XXV of 1864, 887-892 
The Indian, Act V of 1865, 893—908. 

Ma^riajfe Act, in England, P — T, 578, 576. 

Amendment of, 718, 714. 

Marriage certificate book. Transmission of certified copies of entries in, to the Registrar- 
General of Births, Deaths and Marriages under Spooial Marriage Act, B, 13-A, 
8{V1. 

Transmftsion of certified copies of entries in, to the Registrar General of Births. 
Deaths and Marriages, S. 29, 718. 

Registrar to enter certificate of marriage in, under Malabar Marriage Aot, B. 12, 

820. » 

Marriage Notice Book, Registrar to file notices and to maintain the, under Malabar 
Marriage Act, B. 6, 816 ; Copies of notice to be served on interested parties — 
Withdrawal of notice, S. 7, 816. 

Marriage per verba de praesenti, English Law, C, 579. 

Marriage Register, See REGISTER. 

to be open for public inspection, under Parsee Marriage Act, S. 8, 505. 
Transmission of certified copies of certificates in, to Registrar General of Births, 
Deaths and Marriages, S. 8- A, 508 ; S. 31, 714. 

Certified copy of entry in, eto., to be evidence, S. 80, 821. 

Marriage Registrar, See REGISTRAR. 

Appointment of, under Special Marriage Act, B. 3, 547. 

Magistrate when to be, under Christian Marriage Act, S, 7, 680. 
under Christian Marriage Act, fl. 7, 560, 
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Mamagw (Oonoluded). • 

May ask for particulars to be rcgi'^tered, S. 53, 608. 

Appointment of, under Malabar Marriage Act, S. B15 * 

Marriage Begistrarsin Native States^ under Christian Marriage Act, S. 8, 580. 

Marriage Fahdafioti, Act, II of 1892, 661 — 644. * 

Marriage with another woman, ^ 3, 44. * 

Married inan^ Succession to soparte property of a, dying in testate — Malabar Marriage 
Act, S. 23, 826. 

Married woman. Will of— f/, 232. 

Action of tort by—, F, 232. 

Wifb’s legal position during continuance of protection order, S 31, 234. 

Women’s earnings to be her separate property, S. 4, 664. 

Women’s wages and earning. 664—666 
^Savings from separate estate of—, C,D, 666 
may effect policy of insurance, S .0, 667. 

Insurances by wives and husbands, 667—670 

may take legal proceedings, B 7. 670 

Legal proceedings by and against, 670—678 

Suit against a, — Husband not necesaary paity, Cr, H, 673. 

Application of 8. 8 of Act III of 1874 to separate property of, subject to restraint 
upon anticipation, 673—678. 

Husband’s liability for wife’s debts, 679, 680. 

Succession to separate property of a, dying intestate —Malabar Marriage Act, 
S. 24, 828. 

Married woman's property, Separated wife deemed spinster with respect to after-acquired 
property. S. 24, 217, 218. 

Proprietary rights of woman, how ’^affected by her marriage — English Law — 
History ot the Law, U-^E, 221, 222. ^ 

Liability of husband seizing wife’s property after notice of protection order. S. 30, 

238. ^ 

Married Women’s Property, Act HI of 1874, 661 680. 

Maiumakkatnyam Law See Malaiiar LA^^ ' * 

Bee ALIYASANTH \N A LA^^ . 

And Aliyasrinthana Law— Nature of family governed by such Law Classes 
governed by, D, E, 799, 800 

MarumakJeatayam Marriage, See Marbaiqe ci 

Alyasantana marriage, how difforo-. from, II, 1, 800. 

Matrimonial causes. Reason why I>istriet Courts were given jurisdiction in, F, 51. 

Jurisdiction of High Court to deal with, among Parsis, 508, 509. o 
Matrimonial Courts, Of Parsee— , 508 —511. * 

Practitioners in, under Parsi Marriage Act, S, 26, 511. 

Matrimonial domicile, same as ordinary domicile, Cr, 35 

Matrimonial jurisdiction, of High Courts to be exercised subject to Divorce Act, S. 4, 

49. 

Matrimonial relief, Sec BELIEF. 

Matrimonial Suits, under Parsi Marriage Act, 811— 525. 

May, Meaning, F— F. 11, 12. 

Meaning of worde. See WORDS PHRASES Construction of words defined by the 
Legislature, E — 0, 9, 10. 

Undefined words, construction of, P— T, 10 

Judicially interpreted words occurring in enactments, construction of, U, 10. 

" Ot " And "—Meaning, F— Z, 10. 11. 

“ May ” - "Shall "—Meaning, F— P, 11, 12. 
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Mtans of husband^ Mode of determitaixig husband’s moans for the purpose of awarding 
alimony pendente liie^ 286—289. 

Medical examination, Practice in case of alleged impotence — As to alleged impotency, 

194, 195. 

Merchant Shipping Act, 1594, St. 57 ds 58 Vic , Gh. 60, 853. 

Minister hf religion, English refusing to perform ceremony of second marriage to permit 
use of hiB church, S. 59 . 896. 

Minor, Suit by, for dissolution of marriage, Y, 56. 

* Marriage of, not hull and void, I, 183. 

Petitioner or respondent being, or lunatic — Cruiirdian ad Ztfem— English law and 
practice, D, 208. * 

Suits by, under Divorce Act, S. 49 , 862. 

Provisions of Civil Procedure Code with regard to suits by or against, and per- 
sons of unsound mind, 363—366. * 

•S. 3 , 570. 

Marriage of, English Law, K, 574. 

Solemnizing without notice or within fourteen da>s after notice marridgu with — 
Penally, 8. 70 . 617. ' 

Solemnizing marriage with, within fourteen days without authority of Court, 
or without sending cop\ of notice —Penalty, S 71, 618. 

Issuing certificate after expiry of notice, or in case of, wibhiu fourtoeu days, 
after notice, or against authorized prohibition— Penalty, S. 72, 618. 

Mmor children, S. 3 , 43. 

Minority, Guardians — Practice and procedure under Parsi Mwrriage Act, 1 — L, 529, 
Minor widow. Consent to re-marriage cvf, S 7 , 476. 

Minor wife, Guardianship of, and children, S 18, 823 
Misconduct, Mere carelessness is not neglect ^r, it, 145 

of petitioner a bar tq^ relief m suits lot dissolution of marriage, 146—150. 

What is, in the husband, 148, 149. 

What IS, in the wife, 149. 

What IS not, in the husband, 149, 150 
What is^ot, in the wife, 150. 

Misrepreseniatvon, Fraudulent,— Effect of on marriage— English Law, K, 202. 

Missing person. Presumption as to death of a, A, B, 518. 

Months S. 3 , 647t 

Mother, Hindiy Law— Loss of caste — Right of guardianship of, J^L, 448, 449, » 

Rights of widow and, compared, B, 463 

Right of re-married, to succeed bo son by former husband, C — I, 463, 464. 
Re-marreed— Power to give in adoption son by former husband, D, E, 474. 
Motive, For condonation, U, 115. 

Of petitioner in asking for restitution, not material, O, H, 237. 

Motives of parties. Reasons for enacting law, C, 14. 

Muhamedan, Suit by person born a, claiming right as reversioner in Hindu family, 

D, E, 444, 448. 

The Bengal, Marriages and Divorces Registration Act, 1 of 1B7G, 769—792. 
Muhammadan, Registrar bo keep registers, S. 6, 773 
Mukomedanism, Loss of caste — Hindu convert to, Succession, V, 447. 

Muhomedan Law, Effect of couvcrbion on right of inheritance under, Act XXI of 1850, 

N, 485. 486. 

Provisions of, as to the effect of change of religion on the status of marriage, 
0-0, 486-489. 

Effect of conversion on the btatub of marriage according to the — Extractb from 
the writings of Muslom juristb, H, I, 489, 440. 
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Muhomedan liafi;— (Concluded). 

' Divorce Act, IV of 1869 not applicable to Mahomedan converts to Christianity, 
J. HO. 

Suits for restitution of conjugal rights by a, Mahomedan convert to Christianity, 
iT.HO. 

Effect of change of religion on the obligation to maintain relatives under the, 
L. HO. 

Who can appoint Kazi under, F — N, 688, 68i. 

Appointment of Kazi— Qualifications— Beg. XXVI of 1827 — Act XI of 1864 — 
Office of Xazi not hereditary. B — E, 686 . 

Powers of Kazi, 686 , 686 . 

Provisions of Muhammadan Law relating to suits for restitution of conjugal 
^ rights, 240—268. 

MuJuymedan marriage, Divorce Act, does not apply to pplygamous marriages, fl — 

2, 26. 

Conversion, effect of, on — , A, B, 27. 

Jurisdiction to dissolve, Q, 89 . 

Registration of. — Copy of entry in Rogistor— Evidence, P, 778 . 

Register of laarnagos as prescribed by S. 6 of Bengal Act 1 of 1876 for the 
voluntary registration of, and divorces, 770 , 780 . 

Register of divorces other than those of the kind known as Khula proscribed by 
B. 6 of Bengal Act 1 of 1876 for the voluntary registration of, and divorces, 
780 , 781 . 

Muhomedan, Registrar, S. 2, 772 . 

Duties of, on application, 8. 9, 774 . 
may receive gratuity, 8. 10, 774 . ^ 

to be subject to control of District Registrar, 8 17, 776 , 777 . 
a public officer, 8. 25, 778 . * 

N 

Naib Katis, 8. 3. 689 

Nambudri Brahmins, Marriage, Ceremonies among, P, 809 . 

Widow marriage among, H, 809 

Name, Divorced wife may retain the, of her first husband, P—V, 168 , 169 . 

Natwe Christians, Bee Christians. ^ • 

8 . 3, 671 . • 

Licensing of persons to grant certificates of marriage between, under Christian 
Marriage Act, 8. 9, 681 . 

Registrars to ascertain that notice and certifica^ are understood by, 8 . 57, 606 . 
to bo made to understand declarations, S. 58, 607 . 

Registration of marriages between, 8. 59, 607. 

On what conditions marriages of, may be certified, 8. 60, 607 . 

Marriage of, 607 — 611 . 

Books in which marriages of, under Part 1 or Part 111 of Act XV of 1872 are 
registered, B. 64, 610 . 

8 . 2 , 642 . 

Native Converts' Marriage Dissolution, Act XXI of 1866, 646 — 669 . 

Native hvahand, B. 8, 647 . 

Native law, 8. 3, 647 . 

Native State, 8 . 3 , 670 . 

Marriage Registrars in Native States under Christian Marriage Act, S. 8, 680 . 
Officers to whom Registrars in, shall scud certificatob, 8. 56, 606 . 

Power to prosoribo fees and rules for, under Act XV of 1872, B. 84, 628 . 
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Native State — (Concluded). * » 

Power for Governor General m Council to appoint Registrars for, S. 13, 707. 
Native wife, S. S, 647 

Naturaligation Act, 1870, St. 33 & 34 Vic., Ch. 14, 842. 

Natural or legal. Meaning of the terihs, D, E, 201 

NayarB,*Nat}iTe and efEects of marital relationship among, J^M, BOO. 80i. 

Necessaries, Husband when liable for, of wife, 222—224. 

^ What are, 224 -227. 

• What luxuries are—, K, 226. 

Procured for maintenance of child, M — Q, 226, 227. 

Neglect, Coldness and insult producing an attacl’ of melancholia, if cruelty, tl, N, 74. 
Wilful, of petitioner a bar to relief in suit for dissolution of marriage, 145< 

Mere carelessness is not, or misconduct, R, 143. 

Neglecting to apply promptly for sAimony pendente fite— Effect, E, 275. * 

* Extreme, may amount to connivance, U, 108. 

Negligence, See NeoleCT. 

New trial. Order for, —Effect, B, 156 

Not being brought before the Court, meaning of the expression, 7^-1, 175. 

Notice, One of the parties to intended marriage to give, to Registrar under Special 
Marriage Act, S 4, 547 , to be filed and copy entered in the Marriage, Book, 
S. 5, 547 , Objection to marriage, S. 6, 548 , Procedure on receipt of objection ; 
Objector may file suit, S. 7, 548 , Certificate of filing of suit to be lodged with 
Registrar, S. 8, 548 Court may fine when objection not reasonable, S. 9, 549. 
When marriage not had within two months after, new* required, S. 52, 605. 
Registrars to ascertain that, aivl certificate are understood by Native Christians, 
8. 57, 606. 

Solemnising, without, or within fourteen days after, marriage with minor— 
Penalty. S. 70. BJ17. 

Issuing certiticato, or marrying without publication of, — Penalty, S. 71, 617. 
Marrying after expiry of, — Penalty, S. 71, 617 

Solemnizing marriage with minor within fourteen days without authority of 
Oourf, or without sending copy of, — Penalty, S. 71, 618. 

Issuing certificate after expiry of, or, in case of minor, within fourteen days, 
after, or agiiii^t authorizjd prohibiUon — Penalty, B. 72, 612. 

Di^ty of Registrar to register births and deaths of which, is given, S. 19, 709. 
Peraoilft authorized to give, of birth, S. 20, 709, 710. ' 

Persons authorized to give, of death, S. 21, 710. 

Entry of birth or death to bo signed by person giving, S. 22, 710, 711. 

Of marnage intended to bo solemnized under 55 and 50 Vict., C. 23, B. 2, 765, 766. 
Of intention to register a Sambanlam to be given to the Registrar, S. 5, 815. 
Petition for dissolution of marriage under Malabar Marriage Act — to be given 
to other party, if petition is not joint, S. 20, 825 , Court to declare marriage 
dissolved within a specified period, S. 21, 825. 

Service of, under Malabar Marriage Act, S. 25, 829. 

Nullity of marriage, See DECREE FOR NUIiElTY OF MARRIAGE. 

• See VOIDABLE MARRIAGE. 

See Void marriage. 

See pp. 181—206. 

Void marriage— E Beet of delay in oase of — Suits for, M, N, 140. 

Petition for decree of nullity, B. 18, 181. 

Decree for, — Confirmation by High Court — Practice — Procedure, E, 181. 

Nullity, Smts for,— Prayer for restitution — English practice S, 151. 

Age of parties— How affeols right to relief, A, B, 162. 

180 



zim 


INDEX. 


(Oonoluded) . 

Decree of Bepar<ition, how far bars relief on ground of, C, 182. 

Burden of proof m suits for, 0, 182. 

Suits for nullity, test of jurisdiction — English, Law, O^lf 186. 

Grounds for a petition to declare marriage null and void, J, £, 186. 

Who can commence proceedings for, — English Law, 186^186. 

Lapse of time, effect of, on suit for, F — X, 188> 

Contents of decree nisi for, L, 188. 

Grounds of decree of, S. 19, 180. 

The party who is disqualified may also apply under certain circumstances for 
decree of nullity — Other oases where the party who is not fit can apply for 
decree of nullity, B—E, 100. 

Suit must be instituted ' with reasonable promptness— Effect of delay, X, G-1, 

* 101 . 

Suit for restitution of conjugal rights — Right to declaration of, L, 101. 

Oases where decrees for, have been granted to the husband, 10\ — 103. 

Cases where decrees of, have boon refused to the husband, Z — C, 108. 

Cases where decrees for nullity were granted to the wife, 103, 106. 

Oases where doefees of nullity were refused to the wife, J — L, 106. 

Suit for, —First wife being the uterine half sister of second wife — Domicile, F, 107. 

Reason of the rule as to insanity being a ground for a suit for nullity, F, 201. 

Confirmation of District Judge’s decree of nullity, S. 20, 203. 

Children of annulled marriage, status of, S. 21, 206. * 

Decree mat for dissolution and decree mst of nullity— Dilieroace, 206. , 

Nullity suit— Provision for child— Engii >li law and practice, L— 0, 206. 

Respondent in suit for rostiLution can^lso ask for, A, 208. 

Suit for restitution of conjugal rights iiistitulcd pending suit by respondent for 
dissolution or nullity or judicial separation, U — X, 235. 

Variation of sottloments in cases of, X, Y, 328. 

Power to make orders as to custody of children in suits for dissolution or nullity, 
S. 43. 338; Power to make such oidcrs after decree or confirm itiofi, 8* 44, ^38. 

Suit for a decree of, among Parsis, 511, 512 , In case of lunacy or mental 
unsoundnoss, S 27, 511 , in case of iinpobczicy, S. 28 512 

Suit by wife for nullity — General and relative impotency — Impotonov, quoad 
haiic— English Law, W—Z, 512. 

o 

Object of legislature^ In fixing residence as the test of mrisdiction under^the Divorce 
Act, 17, V, 29. ^ 

Offence^ Cognizance of, under Parsi Marriage Act, S. 46, 530. 

Offer to return, Efiect of on desertion, 96 —98. 

On, Meaning of the word, Y, 297. 

Or, Meaning of, V—X, 10, 11. 

Case where “ And” is to be read as, B, 152. 

Orders, Enforcement of and appeals from, and decrees under the Divorce Act, 8. 55, 
881. 

Rules and, under Act XV of 1865 (Parf.i Marriage and Divorce) in force in 
Bombay, 833—836. 

Rules and, made under Act 111 of 1872 (Special Marriage)— General, 588; Bengal, 
357; Bombay, 557-559, U P., 559, 560, Punjab, 660. 

Rules and, made under Act XV of 1872, Christian Marriage, Bengal, 680—688; 
Bombay, 684. 635 ; U.P., 635- 688; Punjab, 639. 660. 
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OrdBrs^(ConGluded), , 

Buies and, made under Act VI of 1886— General, 719—780 ; Bengal, 780—745 ; 
Bombay. 745-751 ; Punjab, 752, 758 ; Madras, 754, 755 ; U.P.. 756, 757. 

Order for alimony. Enforcing, pendente lito, 289, 290. 

Otidh Estates Act, Loss of caste— Succession under, I of 1869, N, 441. 

P 

Parda-nashin, S 2, 772. 

Parents, Case where both, are unfit— Custody given to a third person, 847. 

Parsis, Not subject to Ecclesiastical law, E, F, 494. 

Construction of Parsi Marriage Act— English Law how far helpful, G— L, 104, 
495. 

Parsi Marriage Act is based on English Law, M, 495. 

Effect of Hindu customs on, Law of marriage, 0, 495. .j 

• Rule of justice, equit 3 ^and good conscience when to be applied to, P, 495. 

Who are — Zoroastriana — Conversion, S — W, 495, 496. 

Adoption amdng,— Will — Evidence, X — Z, 496. 

Of marriages between, 497 — 508. 

Infant marriages among, D, 499, 500. 

Infant marriage amongst, — Consent of f.athcr or guard/ftn — Consent may be 
implied, E -Gt 500 -502. 

Punishment of bigamy among, S 5, 503. 

Be-marriago by a Parsee save after divorce unlawful during lifetime of first wife 
or husffand, S 4, 508 • 

Second marriage contracted bv a Parsi husband while his first wife was living, 
prior to the pashing of the Parsec Marriage Act. not punishable, R, 504. 

Jurisdiction of High Court to deal wAli matrimonial causes among, U, 508, 509. 

Suit for a decree of imlhtv of marriSige among, 511, 512 , In case of lunacy or 
mental uusoundncbs, S. 27, 511 , In case of impoteucy, S. 28, 512. 

Suit for a decree of dissolution in case of absence, among, — In case of absence for 
seven years, S. 29, 513 

* Suit for divorce — Huabaud’s liability for wife’s costs— Rule of English Law appli- 

cable to, C — n, 514 

Second marriage contracted by a Parsi husband while first wife was living, prior 
to the passing of this Act, N — U, 516, 517. 

Wliat^s legal cruelty among, — Engliah Law how far helpful, V— T, 617, 613 

Adultery of Parsi petitioner — Effect, Z — D, 519, 520. 

Payment of alimony to wife or her trustee among, S 35, 522. 

Decree^or restitution among, how far enforceable, T— i?, 524 — 526. 

No suit to enforce marriage or contract arising out of marriage when husband 
under 16, or wife under 14 ^'cars, Parsi Marriage Act, S. 37, 527. 

Minority — Guardians — Practice and procedure under Parsi Marriage Act, /— L, 
529. 

Cognisance of offences under Parsi Marriage Act, B. 46, 530. 

Parses Chief Matrimonial Courts, S. 16, 509. 

•Parsi District Matrimonial Court, S. 17, 509. 

Parsi Marriage, See Mabbiage. 

Act is based on English Law, M, 496. 

Requisites to validity of, 8. 3, 497. 

Table of prohibited degrees of consanguinity or affinity framed by the Governor 
General in Council, A,B, 498, 499. 

Marriage among Parseea — Suit for declaration of invalidity of marriage during 
infancy— Effect of custom validating such marriage— Age of majority among 
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Parsi Jllama 90 '-^(Oonc 1 uded). • 

Farsis for purposes of marriage, M^O, 502, 803. 

Tenalty for solemnizing marrngo contrary to section 4 of, Act, S. 9, 506. 
and Divorce Aot XV of 1865— Alimony — Charge on husband’s immoveable pro- 
perty— Widow— Distributive share, I, J, 822. 

Buies and orders under Act XV of 1865 (Parsi Marriage and Divorce) in fbrce in 
Bombay, 888—536. 

Parwe Marr%age and Divorce Act XV oj 1865, 498—536. 

Paraee Matrwnonial Courts, Of, 508—811. 

Rules of procedure of, to be made by High Court, S. 51, 581. 

Paroees, Pil^visions relating to suits for restitution of conjugal rights among Parsees, 

858, 284. 

Porn widow, Parsi Marriage and Divorce Act XV of 1865 — Alimony— Charge on hus- 
• band’s immoveable property -Widow —Distributive share, I, J, 822. 

Pa/rideB to marriage, U, V, 878. • • 

Pa/rtiea to suit. Suit against a married woman — Husband not necessary party, O, H, 

678. 

Payment, Order as to the, and disposition of damages against adulterer, 268—270. 
Penal servitude, Alimony where wife undergoes sentence of, Q, 296. 

"Penalty, PumahmenV for abetting marriage made contrary to S. 7 of the Hindu 
Widows' Re-marriage Act — Effect of such marriage — Proviso, 8, 7, 476, 477. 
Punishment of bigamy among Parsis, S. 5, 503. 

for solemnizing marriage contrary to S. i of Parsi Marriage Act, S. 9, 506. 
for priest's neglect of requirements of S. 6 of Parsis Marriage Act, 8. 10, 506. 
for omitting to subscribe and attest certiffcajie under Piir&i Marriage Aqt, 8. 11, 

807. 

for making, dsc., false certiffcato und^ Parsi Marriage Act, 8. 12, 807. 
for not registering certificate under Parsi Marriage Act, ^8. 13, 507. 

Punishment of offences under Parsi Marriage Act committed within local limits 
of High Court, B 47, 530. 

on married person marrying again under Special Marriage Act, 8. 16, 582. 
Punishment of bigamy under Special Marriage Act, S. 16, 552. * * 

for signing declarations or certificates containing false statements under Special 
Marriage Act, 8. 21, 553. 
under Aot XV of 1872, 611—620. 

for solemnizing irregular marriages — Act II of 1892, 8. 6, 644. • 

on respondent not obeying citation under Act XXI of 1866, 8. 11, 649. 
for false information under Act VI of 1886, 713. 

for wilfully giving false information under Act VI of 1886, S. 27, 7i^. 

Zamindars, etc., responsible for immediate comn^nication to police of intended 
sacrifice —in case of neglect, S. 3, 832, 

In case of neglect to communicate about Sati, B. 3, 886 . 

Pending suits, when Divorce Act came into force, 8. 6, 52. 

Permanent Alimony, Bee ALIMONY, PERMANENT. 

Petitvm, Forms of, and statements, S. 46, 360. 

Stamp on, under Divorce Aot— to stale absence of collusion or connivance —State- 
ments to bo verified, 8. 47, 860. 

Pin-money, Separate maintenance settled on wife, G, 667. 

Pleader's fee. Suit for judicial separation, P, 53. 

Pleading, counter charges. V, W, 121. 

Cruelty, H, I, 142. 

Police, Zamindars, etc., responsible foe immediate communication to, of intended 
sacrifice — Penalty in case of neglect, S. 3, 832> 
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Police — (Goncludod). • ^ 

how to aot on receiving intelligenoe of intended sacrifice, 8. 3, 832, 883. 
how to act when lotelligenoe of sacrifice does not reach them until after it* has 
taken place, 8. 3, 833. 

Zemindars, &c., responsible foe immediate communication to, of mbendod sacri- 
%oe, 3. 3, 835, B36. 

how to aot on receiving intelligence of intended sacrifice — How to act when in- 
telligence of sacrifice does not reach them until after it has taken pUce, S, 3, 

836. 

Polygamous marriages^ Registration of Mahomedan Marriages Act, does not apply to, 
fl— J, 2, 25. 

Courts, whether can grant relief m case of, L — 0, 53. 

Post-nuptial debts, Wife’s liability for, 8. 8, 671. 

Post-wuptial settlement. Inquiry into existence of ante-nuptial or, S> 40, 314. 

•What is, B-J— D, 328.* 

Variation of, £, 829. 

Powers of appointment. Variation of, X, T, 830. 

Varying joint, B, 331. 

Guilty party’s, variation of, C, D, 331. 

Power to transfer suits, S. 8, 54. 

Practice and Procedure, See pp. 152, 153- 
SeeApp. VI, pp 953-982. 

As to filing written statements, J, S3. 

Alimony ^ndente lite — Absence of means — Rofcronco to Registrar, II, 305. 

As to settlement of damages. B, 313. 

Of English Courts as to affidavit, 373—376. 

Divergence between several High CouAs— Course to bo adopted by subordinate 
Courts, C, D, 9. ^ 

Stay of proceedings, practice as to, Q, 32. 

Adjournment, practice as to, B, S3. 

Court in India to act on principle^; of English Divorce Court, S. 7, 52. 
^Courts,Vhotlier can grant relief in case of polygamous marriage, L—0, 53. 
Judicial separation may bo granted in a suit for divorce, R — T, 59. 

Decree based merely on admissions and without recording evidence, H — T, 98. 
Adulterer to be co-respondent in suits for dissolution of marriage, 8. 11, 99. 
Ghargeuof adulterv with persons, of whom home arc known and some unknown — 
Practice, L, 101. 

Affidavit to dispense with co-respondont— Practice as to, P— B. 101. 

Interveiting in a divorce suit — Allegation by the husband m his answer that the 
wife committed adultery — Application by the alleged adulterer to intervene, 
A, B, 102. 

Person implicated by petitioner may intervene, S — Z, 102. 

Applications to dispense with oo-respondent— Practice as to, H, 108. 

Affidavit in support of motion to dispense with co-respondent, I, J, 103. 

Where adulterer is absent abroad— Practice, L, 103. 

Co-respondents’ right to be heard in appeal, M, 104. 

Respondent leading the life of a prostitute— Efiect—Praotioe, N, 104. 

Where there are charges against unknown persons — Practice, X, Y, 105. 
Adulterer’s name being known after filing petition— Practice, Z, 105. 

Where adulterer’s identity is lost through neglect, D, 106. 

Death of co-respondent whilst suit is pending — Practice, E, F, 106. 

In suit for dissolution. Court to be satisfied of absence of collusion, connivance, 
etc., 8. 12. 106. 
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PracikB and P%pcedwe — (Continued). 

Condonation need not be speciiilly pleaded, 116. 

Pleading counter charges, V, W, 121. 

Counter charges — Duty of Court before pronouncing decree nm, Z, 121. 

Dismissal of petition for dissolution on ground of collusion, etc., S. 13,^21. 

Power of Court to pronounce decree for dissolving marriage, S. 11, 126. 

Decree for dissolution not to be made on mere admissions, P, 127. 

Amendment of petition for dissolution into one for judicial separation, TV 27, 
128. * 

Opportunity to be given to petitioner to amend petition in certain cases, 7,* 128. 

Power to grant judicial separation where dissolution of marriage is prayed for, 
W, 126. 

Court may attach coxfditions to making of a decree for dissolution of marriage, 

' X, r, 128, 129. 

Discretion of Court m cases of dissolution how to be exercised, JB— G, 129, 180. 

Duty of Court exercising jurisdiction under the Divorce Acf, Zi, 180. 

Court refusing relief on ground of petitioner’s adultery — Such refusal no bar to 
Court's granting relief on subsequent proceeding, A/, JV, ISO. 

Discretion invcaso of petitioner’s adulter}- — Cases where the discretion has beeu 
exercised in favour of the petitioner, A — iJ, 132, 

Compensatio ertminum, doctrine of — Canon Law — Above doctrine not applicable 
under Indian Divorce Act, R~-Jj 133. 

Gases where petitioner’s adulteiy was excused and decree ma&e m petitioner’s 
favour — Where the adultery is committed in ignorance of fact — or in ignor- 
ance of law, 134 — 136. 

Whore the adultery is committed it consequence of the violence and threats of 
the husband, petition adultery is excused and decree passed for dissolution, B, 
S. 138. • 

When the adultery is commuted b} petitioner to the knowledge of respondent, 
and by him or her long since pardoned and condoned, petitioner’s adultery is 
excused and a decree passed lor dissolution, 135, 136. • * 

Decrees lor dissolution were grautod to the husband, casos whore, 136. 

Decrees for dissolution were refused to the husband, casos where, 136, 137. 

Decrees for dissolution were granted to the wife, cases where, 138. 

Decrees for dissolution were refused to wife, cases where, 138. « * 

Cruelty of petitioner as a bar to relief in suits for dissolution of marriage, 141, 
142. 

Plea of desertion in defonoe, 17, 143. ^ 

Wilful neglect of petitioner a bar to relief in sSits for dissolution of marriage, 

145. 

Misconduct of petitioner a bar to relief in suits for dissolution of marriage, 146. 

Belief to respondent in case of opposition on certain grounds, S. 16, 150. 

Cross -suits*- Conduct of suit to whom given, P, 151. 

Suits for nullity— Prayer for restitution — English practice, S, 151. 

Oases where atlirmative relief was allowed on cross-prayer, U — E, 151, 162. 

Cases where affirmative relief was not afforded on cross- pra} er, Z, A, 152. 

Decrees for dishulution to be nisi— Collusion, 8. 16. 153, 154. 

Practice in applying for decree absolute, 162—164. 

General principles as to intervention, 165, 166. 

Intervention by Queen’s Proctor, 166—170. 

Who can intervene, 166 —174. 

Intervention by private persons, 170—174. 
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PracUei and (Continued). , 

Grounds for intervention, 174, 175. 

Confirmation of decree for dissolution by District Judge, S. 17, 176, 177. 

District Judge passing decree for dirisolution of marriage, subject to confirmation, 
with costs against respondent^Power to execute decree as to costs before oon- 
tlrmation, L, 180. 

Necessity for a motion for High Court to make decree nisi absolute, M— P, 180, 
181. 

*«under the Divorce Act IV of 1869, 889^364. 

Original summons personally served on the respondent '-‘Decree nisi passed ex 
parfe —Application for making the decree absolute, 181. 

Decree for nullity of marriage — Confirmation by High Court — Practice — Proce- 
dure, i2, 181. 

The party who is disqualified may also apply under certain ciroumstanenis for 

• decree of nullity— O titer cases where the patty who is not fit can apply for 
decree of nullity, B — E, 190. 

Suit for restitui^ion of conjugal rights — Right for declaration of nullity of mar- 
riage, Ir, 191. 

Cases where decrees for nullity of marriage have been granted to the husband, 

191-s^l93. 

Cdsob where decrees of nullity of marriage have been refused to the husband, 
Z-C. 193. 

Gases where decrees for nullity were granted to the wife, 193, 194. 

Cases where decrees of nullity were refused to the wife, J — L, 194, 

Practice in case of alleged impotQnco— Medical examination, as to alleged impo- 
toncy, 194, 195. 

Confirmation of District Judge's decrec^of nullity, S. 20 . 203. 

Decree msi for dissolution and decree nisi of nullitv - Difiorenco, A, 204. 

Nullity suit— provision for child— English Law and Practice, J/ — 0, 200. 

Petitioner or respondent being minor or lunatic —Guardian ad htem — English 
law and practice, D, 208. 

Compronliso of suit, practioo as to, G, 208. 

Respondent in suit for restitution of conjugal rights may ask for j'udicial separa- 
tion, Zj 208. 

Legal grounds why the application for judicial separation should not be granted 
— ^hat are such legal grounds, 212—215 ; What arc not such legal grounds, 

216, 217. 

Damages and costs agaiust adulterer, 262 — 271. 

DamageF;ta>gftinst adulterer — Measure of damages, 263 —271 ; circumstances which 
tend to reduce, 267 , those which tend to ciihauee them, 268. 

Order as to the payment and disposition of damages against adulterer, 268 — 270. 

Practice in claiming damages against adulterer, 270. 

Claim for damages against adulterer without claiming dissolution or judicial 
separation, E — J, 270. 

Power to order adulterer to pay costs, S. 85, 271. 

Alimony pendente fi^e— Jurisdiction — Application after decree nisi, C — 278. 

idvaioiiY pendente hte^ when payable— Eoclosiastical Courts, praotice of, J, 274. 

Pacts to be established before alimony pendmU lite can be granted — Practice of 
Ecclesiastical Courts, L—T^ 274, 275. 

Application to make decree absolute - Arrears of alimony, B, 279. 

No application would lie for a small sum pending petition for alimony, S, 279. 

Mode of determining husband’s means for the purpose of awarding alimony 
pendente hte, 286 — 289 . 
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Practice and Prqpedure — (Concluded). 

^Enforcing ordor for alimony pendente lite, 289, 290. 

Regarding the grant of alimony pendente Hie, 290. 

In matters of variation of settlements, 333—387. 

In making orders as to cu'^tody of children and access to children, 852 — ^9. 
Power to close doors m proceedings under the Divorce Act, B. 58, 878. 

Suits with closed doors under Parsi Marriage Act, S. 88, 527. 

Power to adjourn cases under the Divorce Act, S. 54, 379. ^ 

Determination of questions of law, procedure and fact under Parsi Marriage Act, 
B.,41, 628. 

Minority — Guardians— under Parsi Marriage Act, I — L, 529. 

Levy of fines by distress under Parsi Marriage Act, S. 48, 530 , procedure until 
return made to distsoss warrant ; 8. 49, 530 , imprisonment if no sufficient 
* distress, S. 60, 581. 

• • 

Rules of procedure of Parsi Matrimonial Courts to be made by High Court, S. 51, 

531. 

Procedure when female respondent refuses to cohabit with petitioner under Act 
XXI of 1866— Adjournment for a year — Interview, 8 15, 650 ; Procedure on 
expiration o^ adjournment— Interrogation of respondent — Decree, 8. 16, 650. 
Decree in case of male respondent refusing to cohabit on grounds of petitioner’s 
change of religion — Act XXI of 18(>6, 8. 17, 650 , Decree if respondent so 
refuse in case of unconsummated marriage, either party being impubes at 
time of marriage, 8. 18, 651. • 

Person objecting to ftcgistration of Samhindam may filo a suit in a Civil Court, 
S. 9, 818 , Registration to be delated pending final disposal of suit, if certificate 
of institution is lodged w’lth Begisty^ar, 8. 10, 819. 

Preamble, how far guide in construction of statutes, M—X, 5, 6. 

Recitals in Act or, how far guide in construction, F, 6.* 

Pregnancy, concealment of — KfTect of marriage contracted during such, V — X, 203. 

Prescribed, 8. 3, 708. 

Presumption, is m favour of validity of marriage, V, V, 181. 

Marriage properly and duly performed — of \dlidity, M, N, 196. 
as to death of a missing person, ^4, 513. ^ 

in favour of marriage, 72 , S, 572. 

Priest, Bee Clebgyman. 

8. 2, 496. 

Presence of, if necessary for marriage — English Law, Af— T7, 577, 578, 

Private peisons. Intervention by, 170 — 174. 

Private residence. Registration at a, under Alalabar Mafriage Act, 8. 13, fi20. 

Privy Council, Appcdl to Queen in Council under Divorce Act, 8 56, 883. 

Provision^ of the Code of Civil Procedure rolating to appeals to the King in 
Council and principles and practice governing the same, 383—394. 

Privy Council — Practice of, not disturbing concurrent findings when departed from, X, 
178. 

Proceedings in Council, If can be referred to in construing an Act, Z, 14. ^ 

Procedure, Bee PRACTICE AND PROCEDURE. Marriage not.invalid by rertson of irre- 
gularity ID, S 16, 821. 

Prohibited Degrees, See AFFINITY. Sec CONSANGUINITY. 

Of consanguinity oi affinity contemplated by the law — English law and Indian, 

E-J, 68. 

Where foreigners marry in England withm the, of relationship of their own 
Gonntry, D — F, 186 
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ProiabiUd (Ooncluded). 

Groands of decree of nullitj of marriage, S. 19, 189. 
in this country not same as in England, 196. 

Proof, See EVIDENCE. 

of desertion, T, Z7, 88, 84. * 

^^hat matters need not be proved in respect of marriage in accordance with Act 
XV of 1872, S. 77, 620. 

Points to be proved on appearances of petitioner under Act XXT of 1866, S. 12, 

649. 

of marriage and desertion or repudiation of petitioner in consequence jof conver- 
sion, S 21, 652, 663, 

Proo/ o/ ndwZtetj/, Reference to piovious records in proof of petitioner's adultery, 0, 
181. • 

ProoJ%of connivance, M—0, 1P9, 110 

Proof of marriage. There raU'.b he some, in Matnmonial suits, V, 99. 

necessary befdle restitution can be decreed, I, 237. 

Property. S 3, 44 

meaning of, R, 220. 

what *18, L, 829. » 

Property settled , what is, *11 — O, 829, 330. 

Proprietary 1 ights. Effect of marriage on. — Succession Act, S 4, K, L, 219, 220. 

of woman, how affected by her marriage— English Law — History of the Law, 
U—E, Jai, 222. 

Prostitutej Respondent leading the lift* of a, — Effect — Practice, N, 104. 

Suit tor divorce— Oomiivance, 0— Q, J04 

Petitioner knowing the name of the adulterer oyon when wif-^ is leading the life 
of ,i, — Co-rcdpon^iit, T, U, 104 
l^otection Older, See 22S— 234. 

AdiniiJistration to wife dying after a judicial separation or —English law, Z -D, 

• 178, (79. 

Uocree lor judicial separation and, — Difference, J, 219 

Death of either party while, or judicial separ.ition order is in force — Effects on 
lights of ‘succession of the other party, M- (,/, 220 
De#rte^ wife may apply to Court for protection, S *27, 228. ^ 

contents of, H, 230. 

Effect. 1, 230 , T, 232 

Liability of husband or creditor taking wife’b property after J, 230 
Court may grant, S. 28, 230 
Form of, L, M, 231. 

Order should bo in general terms — Effect of such order, N—R, 231, 232 
Alimony hie (.ffect of, upon, S, 232 

Lot ter c of administration, W, 232 
Discharge or variation of, S. 29. 232. 

Liability of husband seizing wife’s property after notice of, S. 30, 238. 
is retrospective in its effect, H, 1, 234. 

Action for libel by wife obtaining, J, 234. 

No right of action for injury to property committed before date of, h, 234 
•'Legacy bequeathed to wife after desertion and previous to, Af, 284. 

Decree of judicial separation and, — Difference — English Law, N~-P, 231. 

Wife’s legal during contmuauce of, S- 31, 284. 

no bar to application for alimo&j pendente lite, F, 277. 
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ProtseHon or(Z«r-^(Gondluded) , 

peoree for separation or* valid as to persons dealing with wife before reversal — 
Indemnity of persons making payment to wife without notice of reversal of 
decree or, 8. 60, 397. 

ProviBOf Their effect on the section, H—K, 14, 15 * 

Prudence^ Want of,— Error of judgment not connivance, V, 108. 

Public Officer, See PUBLIC BEBVAKT. 

Muhammadan Registrar a, S. 25, 778. 

Public servant, Bee PUBLIC OFFICEB. 

Power to appoint new delegates under Parsi Marriage Act — Delegates deemed, — 
Selection of delegates under sections IG and 17 from those appointed under 
section 21, Ss. 22, 23, 24, 811. 

Registrar to be deemed^ — , 3. 14, 707. 

Pudunmri form, Sambandam how contracted, D, E, 807, 808. 

Punctuation, if guide in construction, E, F, 7. * 

Q 

Quakers, English marriages, validity of Marriages of Jews and, Y—D, 198 
Queen's Proctor, Inteiyenlion by, 166 — 170. 

Question of fact. Condonation is a, A, 116. 


R 


Rape, Definition of, X, 65.. 

Proof of. — Proof of conviction for, not sufficient, Z, A, 66. 

Conduct short of, may amount to cruelty, B, 66. 

Wife’s adultery no excuse for, by husAaiid, 0, 66. 

Conviction for indecent assault no bar to suit for dissolution on ground of, D, 66. 
Reasons for enacting laio. Motives of parties, C, 14. * 

Recital, in Act or preamble, bow far guide in construction, Y, 6 

Records, Register books to be supplied and preservation of, to be provided for, B. 18, 

709 

Reference, to High Courts, S. 9, 94. ^ 

High Court may refer case to Judge for additions or alterations — Act XXI of 
1866, S. 32, 655 ; High Court may decide question raised, and Judge shall 
dispose of case accordingly, S. 33, 655. • 

when Marriage Registrar in Native State doubts authority of person forbidding, 
S. 48, 60S. 

Procedure on, Act XV of 1872, S. 48, 604. 

Register, See Mabriage Register. 

Marriage, to be open for public inspection under Parsee Marriage Act, S. 8, 805. 
Appointment of Commissioners to examine, — Act VI of 1886, S 34, 715 ; Duties 
of Commissioners, S. 34, 715, 716. 

Muhammadan Registrar to keep, S. 6, 778. 

Registration of Muhammadan marriages— Copy of entry in, Evidence, F. 778. 
Lady’s name clandestinely published wrongly — Correct name entered lu the, — * 
Effect, S, 587. 

Ptegieter-book, Custody of, S. 66, 606. 

Keeping of, and deposit of extracts therefrom with Registrar-General, 8. 62, 

609. 

Bearohes in, and copies of entries, S. 63, 610. 

Destroying or falsifying*— Penalty, 8. 75, 630. 
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B$Qi8ter-book — (Concluded). ' j 

To be supplied and preservation of records to be provided for, S. 16, 709. 

Duty of Registrars as to sending certified copies of entries m, to Registrar Gene- 
ral, S. 24, 7il. 

Searches and copies of entrie^j in, B. 25, 712. 

Custody and disposal of, S. 37, 596. 

Register of divorces, other than those of the kind known as Khula prescribed by sec- 
tion 6 of Bengal Act I of 1876 for the voluntary registration of Muhammadan 
marriages and divorces, 780. 

Of the kind known as Khula prescribed by section 6 of Bengal Act I of 1876 for 
the voluntary registration of Muhammadan marriages and divorces, 781. 

Register of marriages, as prescribed by section 6 of the Bengal Act 1 of 1876 for the 
voluntary registration of Muhammadan marriag<)s and divorces, 779, 780. 

Registrar, See Mahomedan REGISTRAR. ^ 

' See Marriage Registrar. 

See Registrar of Births, Deaths and Marriages. 

Sees 2.772* 

Appointment of, under Parsi Marriage Act, S. 7, 504. 

One of the parties to intended marriage to give notiuo to, under Special Marriage 
Act, S. 4, 547 , Notice to be filed and copy entered in the Marriage Notice 
Book, S 5, 547 ; Objection to marriage, S 6, 54B , Procedure on receipt of 
objection ; Objector may file suit, S. 8, 548 ; Certificate of filing of suit to bo 
lodged with, S, 8, 548, Court may fine when objection not reasonable, S. 9, 549. 

Officers to whom, in Native States shall send certificates, S. 66, 606, 

to ascertain that notice and uei^tificate are understood by Native Christians, S. 57, 
606 

Forbidding by false personation, is)ue of certificate by marriage, —Penalty, 
S. G7,612. 

Superintendence of, by Registrars General, S. 10, 705. 

Power for Local Government to appoint, for its territories, S. 12, 706. 

Power for Governor General m Council to appoint, for Native States, S. 13, 707. 

' To be Keemed a public servant, S* 14, 707. 

Power to remove, S. 16, 707, 708. 

Office and attendance of, S. 16, 708. 

Absence of, or vacancy m his officoi S. 17, 708. ' 

Duty of, to register births and deaths of which notice is given, S. 19, 709. 

Duty of, as to sending certified copies of entries in register books to Registrar 
General, B. 24, 71 i. 

Muhaximadan, to keep registers, B. 6, 778. 

Notice of intention to register a Sambandam to be given to the, 8. 6, 818. 

to file such notices and to maintain tbe “ Marriage Notice Book ” under Malabar 
Marriage Act, B. 6, %16 ; Copies of notioe to be served on interested parties — 
Withdrawal of notioe, S. 7, 816. 

Person obj’ecting to Registration of Sambandam may file a suit in a Civil Court, 
8. 9, 818 ; Registration to be delayed pendiug final disposal of smt, if certifi- 
oate of institution is lodged with, B. 10, 819. 

to enter oeitifioates of marriage in **The Marriage Certificate Book” under 
Malabar Marriage Act, S. 12, 820. 

Fees payable to, under Malabar Marriage Aot, S. 14^ 820. 

Marriage by, Aot V of 1852, 878—886. 

lending oopy of notioe to marriage, when one party is a minor— Procedure an 
receipt of notioe— Issue of oertifioate of notioe given and declaration mad^ 
Declaration before issue of oertificate, Ss. 15—18, 890, 891. 
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iZtfgffi /rar— (Conclfided) . 

To add number of entry to eertifioate, and send to Begiatrar-Genezal, B* 36, 899k 
Notice of intended marriage before Marriage, 8. 38, 897. 

Petition when Marriage, refuses certificate, S> 46, 602. 

Petition when Marriage, m Native State refuses certificate, S. 47, 603. 

Petition when, doubts authority of person forbidding marriage, S. 48, 603.^' 
Beferenoe when Marriage, in Native State doubts authority of person forbidding, 
S. 48, 603. 

B^gistTar-OeneraU Certificates to be sent monthly to, S. 55, 606. 

Keeping of register-book and deposit of extracts therefrom with, S. 62, 609. 
Estabhshment of general registry offices and appointment of, S. 6, 703. 
Superintendence of Registrars by, S. 10, 708. 

Duty of Registrars as to sending certified copies of entries in register books to, 

34, 711 * 

Permission to persons having custody of certain records to send them within one 
year to, S. 32. 715. 

Certificate to be forwarded to Marriage Registrar, copied and sent to, S. 34, 595. 
Registrar to add number of entry to certificate and send to, 8. 36, 596 
Begi^irar Qemtal of Births Deaths and Mamatjes, S 3, 571. 

Transmission of^ertificd copies of certificates in marriage register to, 3. 8A, 505. 
Transmission of certified copies of entries in marriage certificate book to, under 
Special Marriage Act, S. 13-A, 551. 

Transmis-^ion of certified copies of entries in marriage certificate book to the, 

8. 29, 713. 

Transmission of certified copies of certificates in marriage register to, S. 31, 714. 
Begisttnt of Births, Deaths and Mamaaes^ See BEGISTii\R 
S. 3, 703. 

Registration, of marriage solemnized under Part V of Act XV of 1872, S. 54, 605. 
of marriages between Native Christians, 8. 59, 607 

Books in which marriages of Native Christians under Part I or Part 111 of Act 
XV of 1872 are registered, 8. 64, 610. 

The Births, Deaths and Marriages, Act, 1886, 695-756. 

Mode of, 709—718, 

Grant of certificate of, of birth or death, 3. 23, 711. 

Exceptional provision for, of certain births and deaths, S. 26, 712. 

The Births, Deaths and Marriages, Act XVI of 1886, Amendment Act, 1890,. 

759, 760. 

The Births, Deaths and Marriages. (Amenimont) Act, 1911, 761, 762. 

The Bengal Muhammadan Marriages and Di voices. Act, I of 1876, 769 — 792. 
Lieutenant-Governor may grant licenses to register under Act I of 1876, S. 3, 

772. 

of Muhammadan marriages— Copy of entry in Register —Evidence, Ft 773. 
Refusal to register to bo recorded under Bengal Act I of 1876, S. 20, 777 , Ap- 
peal against refusal to register, S 21, 777. 

Register of marriages as prescribed by section 6 of Bengal Act I of 1876 for the 
voluntary, of Muhammadan marriages and divorces, 779, 780» 

Register of divorces otfier than those of the kind known as Khula prescribed by 
section 6 of Bengal Act 1 of 1876 for the voluntary, of Muhammadan marriages 
and divorces, 780i 

Register of divorces of tbe kind known as Khula prescribed by section 6 of Bengal 
Act 1 of 1676 for the voluntary, of Muhammadan marriages and divoroes, 781. 
Conditions subject to which a Bambandam may be regi|»tered as a mrarriage, 8.3,. 

811, 612. 
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A^s^ration— (Oonoluded). I 

at a private residence under Malabar Marriage Act, S. 13, 620. 
of Births, Deaths and Marriages Army Act, 1879, 843, 844. 
of Marriages solemnized by ministers of religion, 808 — 897. 
of marriages solemnized by GHergyman of Church of England, 8. 28, 294 ; Quar* 
* terly returns to Archdeaconry —Contents of returns, 8. 29, 894. 
and returns of marrisgos solemnized by Clergymen of Church of Rome, S. 80, 
894 

and returns of marriages solemnized by Clergymen of Church of Scotland, S. 81, 

898. 

Certain marriages to be registered in duplicate— Entries of such maAiages to be 
signed and attested, Ss. 32, 33, 898. 

of marriages between Native Christians under Part 1 or III of Act XV of 1672, 
S. 37 . 596. * 

, Proof of marriage — IJon, efiect of, X, 598. 

Begistration of births and deaths, 70S 713. 

See KEGIBTBATION. 

Registration of establishment, 706—709. 

Begisbatioji of inarriages, under Malabar Marriage Act, 815-821. 

Registration of Sambandam, Persons entitled to object to, — Ci rounds on which objection 
may be t \kon —Procedure of Registrar if objection is taken — Procedure if 
no objection is taken, 8. S, 817, 

Person objecting to, may file a suit in a Civil Court, S. 9, 818 ; Registration to 
be delated pending, final disposal of suit, if certificate of institution is lodged 
with Registrar, 3 10, bl9. 

DecJoration to be signed before registration, S. >11. 819. 

Registry offices, E-^tablishmeut of genoral, i^d appointment of Registrars (leneral, S. C, 

703 

General, of births, •deaths and marriages, 703 — 705. 

Indexes to be kept at general, S. 7, 705. 

Registry of marriages, certificate and, under Parsee Marriage Act, S. 6, 504. 

Beg.JCVlI {Bengal Sati), 831 - 833. 

Reg. XXVI oflb^?, Muhammadan Law — Appointment of Kazi— Qualifications— Act XI 
of 1861 -Office of Kazi not hereditary, B — E, 685. 

Functions of Kazi, N—S, 686, 687. 

Reg. I of»1830 (Madras Regulation,) , 835 — 837. 

Relationship* hy half blood, efiect of, on marriage, 0, 199. 

Illegitimate, effect of, on marriage, P, 199 
by adoption, I), E, 201. 

Release, Arretrs of alimony, promise to, M, N, 309 
Belief, See Matrimonial belief. 

to respondent in case of opposition on certain grounds, S. 15, 130. 

Two modes m which respondent may obtain affirmative, T, 181. 

Gases where affirmative, was allowed on cioss-prayer, U—~Y, 181, 182. 

Oases where affirmative, was not afforded on cross-prayer, Z, A, 152. 

Gross-prayer for affirmative— Petitioner not allowed to withdraw petition, E, 188. 
Notice of withdrawal of pdtition no bar to affirmative, being prayed for by res- 
pondent, F, liS. 

Age of parties— How affects right to, A, B, 182. 

Provided for by Divorce Act only applies to Christian marriages, Q—U, 197. 
Religious institutiona. Act XXI of 1880 not to affect usage of Hindu temple or other » 
M, N, 449 . 

Usages of, not afieoted by 8. 6 of Act XV of 1856, G, H, 474 . 
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&-marna^0, See^BBOOND MABBIAGB. f 

Bee WIDOW Be-Mabbiaob. 

JuBt after a fortnight after decree nisi a nullity, 17, 7, 177, 178 
Liberty to parties to marry again after divorce, B. 57, 891. 

Provision as to, under Divorce Act, 894— 396u 

English clergyman not compelled to solemnize marriages of persons divorced for 
adultery, 8. 58 , 895. 

English Minister refusing to perform ceremony of second marriage to permit use 
of his church, S. 69 , 896. 

Widow, — Exclusion from temple — Ex-communication— Jurisdiction, 0, 449. 

The Hindu Widows’ Act, 1856 , 461 — 492. 

According to custom and independently of Act XV of 1856 — Applicability of that 
Act, E, 488. 

Rights of widow in deceased husband’s property to cease on her, S. 2, 460. 

Lost right of widow on, cannot revive, Q — X, 460, 461 • 

By a Parsee save after divorce unlawful during life-timo of first wife or husband, 

S. 4, 503. 

Second marriage contracted byaParsi husband while his first wife was living, 
prior to the passing of the Parsee Marriage Act, not punishable, R, 504. 

Second Marna^ contracted by a Parsi husband while first wife was living, prior 
to the passing of the Parsi Marriage Act, N—U, 516, 517. 

Liberty to parties to marry again under Parsi Marriage Act, S. 43, 528* 

Penalty on married person marrying again under Special Marriage Act, S. 15, 
552. 

Liberty to parties to marry again after dissolution of marriage under Act XXI 
of 1866 , S. 19 , 652. 

Repeal, Of a statute, repealing another statute, V, 16. 

By implication, IV, 16. 

Effect of, on right of action, X, F, 16. 

Report of Select Committee, Speech m Council, if can bo referred to in construing an 
Act, A, 14. 

Residence, Meaning of, Q^T, 28, 29. f 

In India necessary at time of presenting a petition under the Act, 28 — 88. 

Object of the legislature in fixing, as the text of jurisdiction under the Act, XJ, F, 

29. 

Meaning, FF— H, 29, 80. 

History of the Divorce bill as to jurisdiction based on, C, 32. 

Falling short of domicile will not confer juipsdiction under English Law, B, 85. 
Necessary to confer jurisdiction under Divorce Act, B — U, 50. 

Respondent, and co-respondent— One may be found guilty of adultery and the other not, 
A-0, 60. 

Leading the life of a prostitute— Effect — Practice, N, 104. 

When the adultery is committed by petitioner to the knowledge of, and by him 
or her long since pardoned and condoned, petitioner’s adultery is excused and 
a decree passed for dissolution, 185, 186. 

Belief to, in case of opposition on certain grounds, B. 15, 150. 

Two modes m which, may obtain affirmative relief, T, 151. 

Gases where affirmative relief was allowed on oross-prayer, U—T, 181, 158. 

Cases where affirmative relief was not afforded on cross-prayer, Z, A, 152. 

Notice of withdrawal of petition no bar to affirmative relief being prayed for by, 
F, 158. 

Death of, and co-respondent, Z, 156. 
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Restivuiwri of conjugal rightst Be^pp. 288-262. 

See Decree for restitution of Conjugal rights. 

Disobedience of order for, A, 118. 

Suits for nullity—Prayer for restitution—Eaglish praotioe, fif, 161. 

Suit for, —Bight to declaral^ion of nullity of marriage, D, 191. 

•Bespondeut in suit for restitution oan also ask for nullity of marriage, A, 208. 
Failure to comply with decree for. — Effect— English and Indian Law— Difference, 

B, 206. 

Respondent in suit for, may ask for judicial separation, Z, 208. 

Petition for, S. 32, 235. 

Previous demand in writing necessary before restitution can be claimed in Court 
— English Law— Form of demand, R—T, 235. 236. 

Motives of petitioner m asking for restitution are not material, G.H, 237. 

Proof of marriage necessary before restitution can*be decreed, i, 237. 

Affidavit 111 support <jf the petition for, contents of — English Law and Practice, 
T-Tr,238. 

Provisions o^ the Code of Civil Procedure as to cuforcemout of decree for, 3— D, 

238, 239. 

Refusal to comply with deciec of — Effect— English Law, E— J, 239. 

What IS compliance hy husband with do»Teo for, J— L. 239 . 

Refusal to comply with decree for, b\ wife having sepaiato estate — Effect, Af, AT, 

239, 240. 

Refusal to comply with decree for, hy hu*- band— Effect, O, 240 
Decree fcir, e mtents ot, P, 240 
Form of decree for, H, 240. 

Decree for restitution should* not decree possession of the person of the wife to 
husband, h’— ir, 240, 241 ^ 

Suit for, brought against a wife and certain persons said to bo detaining her 
from her husbaSlid - Form of decree, X, 241 
Provisions relating to suits for, among Hindus, 241 — 249 
Proviaious of Muhammadan Law relaiiiig to suits for, 249 — 253. 

Prov][|it)ns relating to suits for, among Parsees, 253, 254 
Provisions of Budhist law relating to .suits for, 254. 

Aiisw'cr to petition for, S. 33, 254. 

Right to begin ui a suit for, 255. » 

(>rou^d for a petition for, 1\ 255. 

Object of petition for, T, V, 255. 

Suit tor, instituted ponding suit by raspondent for dissolution or nullity or 
judicial separation, M'~Z, 255. 

Answer to a petition for— Whai is good answer to a petition for restitution, 255 — 
258 ; What is not good answer, 238—260. 

Separation deed containing a covenant not to sue for — Effect, Z — A, 260, 261. 
Court cannot vary settlcmentb after disoliedionce of order for, V, 327. 

Decree for restitution, enforcement of, F— -*1, 338. 

Effect of change of religion on the claim for, among Hindus —Act XXt of 1650, 
O. H, 432, 483. 

Suits for, by a Mahomedan convert to Christianity, jv, 440. 

Suit for, among Parsis, S. 36, 522—527. 

Decree for restitution among Parsis how enforceable, T — Z, 524—526. 

Suits for restitution in several systems of law and the modes of enforcing decrees 
therein, A — 526, 527. 

No suit to Enforce marriage or eon tract arising out of marriage when husband 
under 16, or wife under 14 years — Parsi Marriage Act, B. 37, 627* 
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Restitution of coj^ugal -(Conoluded). 

When convert deserted by his wife may sue for conjugal society — Act XXI of 1866, 
S. 4, 647 ; When convert do-^ert-ed by her husband may sue, S. 5, 647 ; Court in 
which suit shall be brought, S. 6, 647, 648 
Be'itraint on Anticipation^ Decree of separation remhves, O, 219. 

Application of S 8 of Act III of 1674 to sopjitato property of married woman sub- 
ject to. 673^678 

liesumption of co-habitatiofi, after decree for ludicial separatiou — Effect, T, 228. ^ 

Retroapeetivity of enactments, Statutes, when retrospective, L — Q, IS. ** 

Return, Offer to - Effect of on doi>ortion, 96—98. 

Begiltration and, of marriages solemnized b\ Clergymen of Church of Borne, 
S. 30, 594 

Registration mid, of mg-rriHges solemnized by Clergymen of Church of Scotland, 
• B. 31, 595 

Reversal, Petition for, of decree of judicial separation, contBiUs of, A, 228 " 

Reversal of decree, Petinon for, of judicial sop'iration, contents of, A, 228. 

Rev&rsione't , Suit bv peiion born a Mahomedan clainiing right as, in Hindu family, 
D, E, 444. 445. 

Revieiv, of order as to variation of settlements, C, D, 325. 

Revision, of order rrgih'diiig variation of settlements, E, 325. 

Court of, powers of, h, 380. 

Remoal, See CONDONED OFKEN(’E, REVIVAL OF, 

See Revival of condoned offence. 

IT 

Condoned adultery and desertion of, .^,80. 

Of condoned cruelty by subsequent cruelty,,/?, 80. 

Acts that would revive condoned offences, C, 80. 
of former acts of cruelty by subsequelTt threats, F, 80. 

of condoned cruelty b> adultery and condoned adultory by subsequent cruelty, 

Z, 80 

Slight offence revives condoned offence, M , N, 117, 

Of condoned offence by subsequent offence, 117, 118. 

Of condoned adultery, O — U, 117, 118 f 

Incestuous adultery condoned, of, V, 118. 

Cruelty condoned, of, W, 118. 

Cruelty and adultery— of one by the other, X, 118, 

Condoned desertion, of, y, 118. 

Condoned bigamy, of, Z, 118. 

Revival vf condoned offence, Seo BEVIV'AL. 

Revival of suit. Dismissal ol suit if cither party under ago required by ^t, or parties 
co-habitiiig, or respondent willing to co-habit, S. ^3, 653 , after such dismissal, 
8. '2A, 653 

Right of suit, Bcp.i rated wife deemed spinster for purpo'^es of contract and suing, 
8 . 25 , 220, 221. 

No right of acLion for injury to property committed before date of protection 
order, L, 234. 

Suits on behalf of lunatics under Divorce Act, S. 43, 361. 

Suits by minors under Divorce Act, B.^49, 862, 

Non-survival of, for divorce to executors on administrators, E,F, 179. 

Person objecting to registration of Sambandam may file a suit in a Civil Court, 
S. 9, 818 ; Registration to be delayed pending final disposal of suit, il certifioate 
of institution is lodged with Registrar, B. 10, 819. * 

Right to begin, in a siut for restitution of conjugal rights, Ay 265. 
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Roman Catholic, Marriage with deceased wife’s sister — Ghrisliau of Radian domicile-^ 
Marriage vali'^, when, C, 20(^. 

Part VI of Act XV of 1S72 not to apply to, — Saving of certain marriagetf, S. 65, 

611. 

Roman Catholic marriagfSt See 197. 

'Dissolubility of, F, 6r, 24. 

History of section 10, Divorce Act, with regard to, X, 56i 
Saving of, from Acc XXI of 1866. S. 31, 656. 

RiXles, Power to make, under Divorce Act, S. 6i, 898. 

Of procedure of Parsec Matrimomal Courts to be made by High Court, S. 51, 

sai ' 

And orders under \('t XV of lh65 (Paniee Marriage and Divorce) in force in 
Hombiiy, 533 536. j 

And orders maJo under Act Hi of 1872 (Special Man i.ige)— 'General, 566,*Bengal, 

• 557 , I3omba>, 557^-559 .UP, 559, 560 , Punjab. 560. 

Power to m^ko, under Act XV of 1872, S. 83, 623. 

Power to prescribe fees and, for Native States under Act XV of 1872, B. 84, 628. 
And orders made under Act XV of 1872 (Chnstian Marriage), Bengal, 630 — 633 ; 

Bombay, 634. 635 , U P.. 635—638 , I’uiijab, 639, 640, 

Made under the Xazis’ Act, Bengal, 690—693 , Bombay, 693, 694. 

Act VI of 1886, 717—719. 

and orders made under Act VI of 1886— (Jeneral, 719—730 , Bengal, 730 — 746 , 
Bomb^>, 745—751 , l^unjab, 752, 753 , Madias, 754, 755 , U.P., 766, 787. 

Made under Act XIV of 1008, 766. 

Louder Bengal Act X of 1870 tef be approved by Lieutenant Governor and published 
in Gazette, S. 10, 777. ^ 

Lieutenant-Governor may prescribe, under Bengal Act I of 1870, B. 24, 778. 
Made under Bengal Act I of 187G, 781 — 792. 

Rules and priucipleSf Meaning of, H,/, 53. 

Rules and Reyulations of the Divorce Court in England, 856 — 878. 

• ^ 

s 


Sambandam, S. 2, 809. 

Ifs n|ituro and incidents, Z, A, 806. 

how differs from tali-kattu-K ilyanam, B, 806, 807. 

Ceremonies if essential in, C, 807. 

how (^ntracted, Pudumuri form, E, D, 807, 808. 

Conditions subject to which a, may be registered hr a marriage, 8. 3, 811, 812. 

Notice of intention to register a, to be given to the Kegistrar, S. 5, 816. 

Persons entitled to object to registration of a, — Grounds on which objection may 
be taken— Procedure of Registrar if objection is taken— Procedure if no objec- 
tion is taken, B. 8, 817. 

Person objecting to registration of, may file a suit in a Civil Cojrt, 8 9, 818 — 
Registration to be delayed pending final disposal of suit, if certificate of inatita- 
tion IB lodged with Registrar, S. 10, 819. 

Registration of, — Declaration to Designed before registration, S. 11, 819. 

Satit The Bengal, Regulation, XVII of 1829, 831—883. 

Declared illegal and punishable, S. 2, 832. 

Zammdarsf etc., responsible for immediate oommunicacion to police of intended 
sacrifice — Penalty in case of neglect, 8. 3, 882. 
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(Oonclude<^ . 

^Police How to act on receiving intelligence of intended saorifioe, S. 8, 882, 838- 
Police how to act when intelligence of sacrifice does not reach them until after 
it has taken place, 8. 3, 888 . 

Declared illegal and punishable, 8. 2, 885. * ^ 

Zamindars, etc., responsible for immediate communication to police of intended 
sacnfioe, 8. 3, 888 , 888 . 

Madras Regulation! of 1330, 838—837. 

Penalty m case of neglect to communicate about, 8. 3, 836 

Police how to act on receiving intelligence of intended sacrifice— How to act when 
inSalligencc of sacrifice does not reach them until after it has taken place, 8. 3, 

836. 

Discretion of Judge k) admit to bail, or not of persons charged under 8ati 
* Begulation, 8. 4, 837. ^ ^ 

Magistiato how to proceed against parties concerned in, S. 4, 837. 

Court of Fau]daii Adalat may pass sentoiice of death iii certain cases under Sati 
Regulation, 8. 5, 837. 

Saving t From separate estate of married woman, C, D, 666- 
Hecj^ucst of, of ijimony, J, 667. 

Saving clause^ how far guide in construing statute, D— 6r. 14 
Scandal^ Delay to avoid public, is reasonable, 5, 141 
Seal^ Court, under Parsi Marriage Act, S, 20, 810. 

Crovernment to provide, and books under Bengal Act T of 1876, Sf 6, 773 
Searcheb, in register-book and copies of entries, S 63, 610 
and copies of entries — Act XV of 1872, 8 79, 621 
and copies of entries in register book^, 8. 25, 712 

of lists prepared by CommisBioners and grant of certified copies of entries, S. 35, 
716. ® 

Foes for, and copies under Bengal Act I of 1876, S 16, 776 
Second appeal. Custom against re-marnagc of widow — Concurrent finding of lower 
Courts — Finding cannot be questioned in, TF, 458 f • 

Second Mairutge, See RE-MABBIAQE. 

Effect of incontineocy or, on right to dower, X, Y, 420 
Second trial, Applicant (wife) found guilty in first trial — Alimony m, U, V, 277. 
Secretary of State, Certificates of certain marriages to be sent to, 8. 81, 628. * 

Section, 8< 2, 496. 

Secure, Meaning of, Z, 297- 

Security, from husband for payment of permanent alimony, H, 308. 

Seism, shall not be necessary to give title to dower, S 3. 421. 

Select Committee, Speeches m Council — Report of, it can be referred to in construing an 
Act, A, 14. 

Senior Matriagc Registrar, Under Christian Marriage Act, S. 7, 580. 

Sentence, Court of Faujdari Adalat may pass, of death m certain cases under Sati 
Regulation, 8. 5, 837. 

Separated wife, deemed spinster with respect to after-acquired property, 8. 24, 217, i 
218. 

deemed spinster for purposes of contract and suing, S. 25, 220, 221. 

Separate estate, Savings from, of married woman, C, D, 686. 

Separate properly. Married women’s earnings to be their, 8. 4, 664. 

Application of 8. 8 of Act III of 1874 to, of married woman Slibjeot to lestraiDt 
upon anticipation, 678—676. 



INDEX. 


TJOp 

Separate property — (Oonoluded). j 

Sucoession to, of a married mao dying intestate — Malabar Marriage Aot, 8. 38, 

826. 

SuooesBion to, of a married woman dyiog intestate— Malabar Marriage Aot, 
8. 24, 828. 

Separation^ Being common both parties, if desertion, M, 142 

Separation deed. See I, 311. O, 881. Deed of separation— Presumption of conni- 

• vance. L, 109. 

* Containing a oovenant not to sue for restitution of conjugal rights — Effect, Z , 

A, 260. 261. 

Effect of, 260—262. 

What IS, B, C, 261. 

Effect of covenants in, 261, 262. 

Deeds of separation, effect of, 810. 

* Covenant in, to pay tinnuity, A, 310 

Deeds of separation --Agreement to live separate, if goofl defence in suit for resti- 
tution among Parsis — Principles of English Liiw on the above subject applicable 
to Parsis, N — S, 523, 524. 

Service, Suit under Aot XXI of 1H66 to be commenced by verified petition, S. 7, 648 ; 

On, of petition, citation to respondent, S. 8, 648 , Form of citation, S. 9, 648 ; 
of citation, S. 10, 648. 

Of notices under Malabar Marriage Aot. S 25, 829 
Service of petilyon. Under Dnoroe ^ct, 8. 50, 366, 367, 

Settlement, See VARIATION OF SETTLEMENTS. 

See 311- 337. 

Covenant in marriage, Effect of, F. 219 
Varying marriage, Z, 810 

Power to order, %f wife’s property for benefit of hu'»band and children, S. 39, 

311 312. 

Flistdry of English as to variation of D—F, 315 

VVh^jan apply for an order of variation of -Petitioner -Ro'-pondent to suit for 
dissolution — Respondent to nullity suit — truiliy party also may ask for variation 
— Guardian of petitioner’s children — Petitioner’s executor — Persons entitled to 
a benefit in remainder — Settlor — Guilty wife -Guilty husband - Trustee, when 
• heard, J—D, 316, 317. 

General principles as to variation of, — Examples of the same, H—Y, 318, 319. 
what lb, A-1, B, 328. 

Post-nuptial, what is, B-l — D, 328. 

of wi^’s property for benefit of children under Parsi Marriage Act, S. 45, 880. 
Settlement of damages, S. 39, 812. 

Practice as to, B, 813. 

Shall, Meaning of , Y -F, 11, 12. 

Signature^ Entry of birth or death to be signed by person giving notice, S 22, 710, 711. 
Signature, Entries under Bengal Act I of 1876 by whom io be signed, S. 11, 774, 776. 
• Sister, suit for nullity of marriage— First wife being the uterine half, of second wife — 
Domicile, V, 197. 

Marriage between two brothers and two, not void, U, 200. 

Sodomy, Dissolution of marriage, E — K, 66. 

Proof of, H, I, 66. 

Solemnization ofm^amage, Irregularities in, effect of, on marriage, J, 183. 

Irregulanties which have been hexd not to invalidate the marriage, 184, 185« 
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Solemmgation of (ContiQued). 

Eoglish clergyman not compeUed to solemnize marriages of persons divorced for 
adultery, 8. 6S, 895. 

Penalty for solemnizing marriage contrary to section 4 of Parsi Marnage Act, 
B. 9, 506. 

Marriage hqw to be solemnized undor Special Marriage Act — Place whore mar- 
nage may be solemnized, Ss. 'll, 12, 550 
MarnagGB under Christian Marriage Act to be solemnized scccrding to Act, S*^4, 
571. 

Persons by whom marriages may be solemuizjd under Christian Marriage Act, 

8. S, S71. 

The persons by whom marriages may be <>olomiiizcd under the Christian Marriage 
Act. 571-681. ^ 

Bnglibh Law regarding, 572 — 579. 

Requisites for a valid marnage when solemnized in England, N, C, 574, £75*. 
must be in an established Church or public chapel or other registered building, 
unless by special license, L\ 576. 

Modes in which marriages may be solemnized in England, V, 576. 

Grant and revocation of licenses to solemnizo marriages under Christian Marriage 
Act, S. 6, 579^ 

Solemnizing marriage without due authority -Penalty, S. 68, 618. 
under Hindu iitcb between a Native Christian and a Hindu by a person not 
authorised to perform marriages under S. 5 of Act XV of 1872, xY, 616. 
Solemnizing marnage out of proper time, or without witnesses — Penalty, S. 69, 

617. 

Solemnizing, without notioo or within fourteen days aftei notice, marriage with 
minor— Penalty, S. 70, 617t ^ 

Issuing ceitificate, or marrying, without publication o^ notice— Penalty, S. 71, 

617 

Marrying after expiry of notice — Penalty , S 71, 617. 

Solemnizing marriage with minor within fourteen (Jays without ai^thoritj of 
Court, or without sending copy of notice— Penalty, S. 71, 618. ^ 

Persons authorized to solemnize marriage other than Clergy of Churches of 
England, Scotland, or Home) — Issuing certificate, or marrying, without 
publishing notice, or after expiry of certifioate — Issuing oertihcate^ for, or 
solemnizing marriage with minor within fourteen days after notice — Issuing 
certificate authorizedly forbidden — Soloj|^nizing marriage authorizedly forbid- 
den— Penalty, S 73, 618, 619. 

Penalty for solemnizing irregular marriages — Act II of 1892, S. 6, 644 

Notice of marriage intended to be solemnized under 55 & 56 Vict , c. 23, S. 2, 

765, 766. 

Time and place at which marriages may be solemnized, 581 — 563. 

Marriages solemnized by Ministers of Religion licensed under Act XV of 1872, 

588—598. 

S. 25, 502. 

Certificate void if marriage not solemnized within two months, S. 36, 598. 
Registration of marriages solemnized by ministers of religion, 598 —597. 
Registration of marriages solemnized by Clergymen of Church of England, 8. 28, 
594 ; Quarterly returns to Archdeaconry — Contents of returns, S. 29, 594 . 
Registration and returns of marriages solemnized by ClergyiAen of CAtuoh of 
Rome, 8. 30, 594 . 
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SoUmmsation of (Coniluded). 

Begiatration and returns of marriages solemnized by Clergymen of Ghujrch of 
Scotland, S. 31, 595. 

Marriages solemnized by, or in the presonoe of, a Marriage-Registrar, 597—605. 
j^ffcer issue of certificate, S. dl, 604. 

Saving under Act VII of 1900 of marriages solemnized according to other cere- 
monies, S. 4, 768. 

Solfimniee, Meaning of, 0— Q, 616. 

Soffcitor, Order to pay alimony to, B — 811. 

Special Courts, Constitution of, under Parsi ^Birriago Act, 3. 15, 508. 

Speciality debts. Priority to partial estates, charges and, 3. 5, 422. 

Special license. Where granted — English Law. G, 577. 

Special Marriage, The, Act III of 1872, 537 -560. • 

Conditions upon which marriages under, Act may be celebrated, S. 2, 546? 
Specific per/oimt/Jice, of contract of betrothal, it can be granted, F, 459, 460. 

Speech in Council, JRoport of Select Committee, if can ho referred to m construing an< 
Act .1, 14. 

Spinster, Separated wife deemed, with respect to after- acquired property, S 24, 217, 
218. 

Separated wife deemed, for purposes of contract and suing, 8 25, 220, 221. 
Spitting, in the f.ioo, if cruelty, J, 74. 

Stamp, on petition under Ihvorce Act — Petition to state absence of collusion or coamvanc,o 
— Stat^ients to be verified, 3 47, 360. 

No, on affidaTit, S, 372 
Siatemeni, Forms of petitions and. 3i 46, 360 

Statement of Oojecis and Reasons, how guide to the intention of Legislature, 
U— r, 13. ^ 

Stating case to High Court, No appeal under Act XXI of 18G6 ; but Judge may state 
case raising question whether conversion has dissolved marriage, S. 29, 655 ; 
Case to state necessary facts and documents, and suit to be stayed, S 30, 
^ 68^^Case to be decided by throe Judges, S. 31, 655. 

Statute, Law relating to India concerning the subject of marnago and divoroe. 889 — 
858. 

St. 3 (t 4 Will. W, C. i05, Dower m England previously to the passing of the Dower 
^ct. W, 415-417 

DoweAinder th« Dower Act, Jointure, X, 417. 

Provision of the Dower Act, Y—F, 418 

Fight of dower, how defeated under the Dower Act, M — Q, 419 
Effect 61 the Dower Act, W, 420. 

Si. 7, Geo 4, c, 101 (Divorce Bills Evidence Act, IHHO), 689, 840 
St. 31 tf 52 Vict , c. 61 (Consular Marriage Act, 1S68), 841. 

St. 33 it 34 Vict„ c. 14 ( Naturaheation Act, J8?0}, 842, 

St. 42 (t 43 Vtci., c 8 (Registration of Births, Deaths and Marriages Army Act, 1S79), 

843, 844. 

St, 65 it 66 Vicl , c 23 {Foreign Marriage Act, 7892), 3. 2— Notice of marriage intended 
* to be solemnized under, 765, 766. 

See also, 845—852 

St, 57 <t 58 Vict., c 60 (Merchant Shipping Act, 1894), BS8. 

Statute, canstrueiion of. Bee 3 — ^16. 

Court bound by the express provisions of the enaotment, P — TJ, 3. 

Oonstruotion of statutes— Effect to be given to every word, if possible, 

8,C. 
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Statute, c/— (Ooncladed). \ 

meaning of words nsed must guide the Court, F-^D, 4. 

Where an enactment has no express provisions, Court to act aooording to justice, 
aq[Uity and good consoienoe, H, 6. 

Interpretation of doubtful language, I—K, 5.' 

Construction of statutes — Inaccuracy in Act, L, 5. 

Preamble how far guide in construction of statutes, Af—X, 6, 6. 

Recitals m Act or preamble, how far guide in construction, F, 6. 

Marginal notes —How far guide in construction, i?— D, 6, 7 
Punctuation, if guide in construction, E, E, 7. 

Headings, if guide in construction, O, H, 7. 

Illustrations, how far guide in construction of statutes, I — Z7, 7, 8. 

English authorities, value of, in interpreting Indian Acts, V — X, 8. 

.^erican authorities, value of, B, 9. 

Divergence between several High Courts— Course to lie adopted by subordinate 
Courts, C,D, 9. . * 

Meaning of words — Construction of words defined by the Legislature, E^O, 9, 10, 
Undefined words, construction of, P — T, 10. 

Judicially interpreted words occurring in enactments, construction of, U, 10. 

“ Or” — “And” - Sfeaning, V — X, 10, 11. 

“May”— “Shall”— Meaning, F— X, 11. 12. 

Pre-existing state of the law, how far guide in construction, G— X, 12. 

Acts in part matertay how far guide in construction, L, 12. , 

History of legislation t>n the subject how far guide in construction, Af, X, 12. 
Statement of Objects and Reasons how far guide to the intention of Legislature, 
I7-F,13. 

Speeches in Gounoil, Report of Select Committee, if can be referred to m constru- 
ing an Act, Ay 11. m 

Forms m which Bill came before Council, B, 14. 

Reasons for enacting law— Motives of parties, C, 14. 

Saving clause, how far guide in construing statute. 14. « 

Proceedings in Council, if can be referred to m construing an Act, X, 14. 
PrivisoB— Their etSect on the section, H— X, 14, 15, 

Statutes, when retrospective, L — Q, 15. 

General later law, effect of, on earlier special one, X -U’, 15. 

Repeal of a statute repealing another statute, F, 16. 

Repeal by implication, W, 16. ^ 

Repeal, effect of, on right of action, X, F, 16. 

Case where " and ” is to be read as *' or.” By 18I. 

Statutes relating to jDarriage construction of, TF, X, 181, 182. 

Construction of Parsi Marriage Act— English Law how far helpful, Gf— L, 
494,495. 

Statutes relating to — ^How interpreted, L, 3f, 569. 

Staiy of proceedingsy practice as to, G, 88. 

Insanity of Respondent, if ground for staying proceedings, X— P, 58f 89. 
Substituted sertiice. Service of demand— Practice of English Courts, X — P, 887. 
in matters under the Divoroe Act, 869, 870. 

Suoeeesion, Death of either party while protection order or judicial separation order is 
in force — Effects on rights of sucoessioa of the other party, If— Q, 889. 

Loss of oaste— Under Oudh Estates Aot I of 1669, If, Ml, 

Widow's, prineiple of— Effect of her re^maniage, Q, 161, 468. * 

of re-married widow to succeed to son by fdrmer hnaband, P, 676. 




* Aoi ly of 1869 <|^ivoBGS). [8.4 

I /.— •* Jurisdiction . ' ' 

(1) AdmUiion of petition for dlvoroe— Joriediotion^of High Court. 

The High Court at Calcutta has jurisdiction to admit a petition for divorce, 
where the parties are resident, and the adultery is committed, in the 
district of the 24 Pcrgannas. 3 B.L B. (O.C J.^67. K 

(2) Objeotion to Jurisdiction, when can be taken. 

(a) When the parties have put in an absolute appearance, ^t is too late to 
pleaif to the jurisdiction. Zychnski v Zyclmski, 2 Sw. and Tr. 

• 420 , i.C. 31 L J. P. & M 37 , Oarstui Qai stin, 4 Sw. & Tr. 73. L 

{b) Hor can the Court permit the lespondent to withdraw such appearance, 
and to endsrtain appearance and protest, in order to enable^him to 
plead to the jurisdiction Moore v. Moore, 5 Ir R. Eq. 371. M 

*(c) Where a respondent wants to raise the question of jurisdiction the prac- 
tice is that thig appearance should be entered ^nder protest. See 
Garstin v. Oarstin, 34 L J.P. A M. 45. • N 

{d) When a suit has been tried by a Court h#;ing no jurisdiction over the 
matter, the parties cannot, by their mutual consent, convert the 
proceedings into a judicial process ; although, when the merits ha'^c 
been submitted to a tlourt, it may result that, having themselves 
constituted it their arbiter, the parties may be bound by its decision. 

9 A. 191. , 0 

(e)^On the other hand, in a suit tried by a competent Court, the parties, having 
without objection joined issue and gone to trial upon the merits, 
canndt subsequently dispute the jurisdiction on the ground of irreg- 
ularities in the initial procedure, which, if objected to at the tiQie, 
would have led to the dismibsal of the suit 9 A. 101. 

(3) Power to award alimony where thye is plea to jurisdiction. 

It is competent to the Court to make an order awarding dhro^ny pe7ident^lite, 
to the wife, although theie is a plea as to the jurisdiction of the 
Court. Bonalds v. Bojwldb, L H«3, 1*. 259 Q 

(4) Residence necessary to confer jurisdiction ^ 

(a) In order to confer jurTsdictiou a bona lide residciue must be made out — 
Maiming v. Manning, Times, 11th Eebruary, 1871 , 40 L.J.P. and M. 
18. • R 

In this case although the marriage and adultery had both taken place 
abroad, yet the Court, on the husband's petition,«pronounced a decree 
of dissolution of his marrii]|*c As the domiLile of the parties was 
English, it was held the juiisdiclion of the English Court was complete.* 
Ratcliffe V RatchOe and Anderson, 1 Sw Tr 467 , 29 L. J.P. & 
M. 171 • 8 

(c) In this case the parties W'er^ natural-bom English subjects, and were mar- 

ried in England according to English laws Held, the wife may sue 
for dissolution of her marriage, on the ground of h^r husband’s bigamy 
with adultery coinmitled abroad, even though he had acquired a 
foreign domicile, and were resident abroad during the suit.# Deck 
V. Decii, 29 E J P & M. 129, Bmid. v Boiid, 29 L. J. P. & M. 
143 T 

(d) Where a petition is presented to a district Judge, the facts relied on giving 

jurisdiction to the Court should appear on the face of the record, and 
the Judge should inquire into such facts an^set them out in his i 
judgment. Durand v. Duraiid, 14 W.B. 416. U 
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2 .— District Courts. ’ ' 

(1) Reason why Distpict CoDPts wepe given jupisdlction in matplmonial oauses. 

On the question whether the District Courts should be allowed a jurisdiction 
in diyorce cases, there was a diflercnce of opinion. The main reason 
why the Select Committee had given this jurisdiction was that the 
refusal of it would amount to a denial of relief to large classes of per- 
' sons affected by the Bill. It would be a mere»^ockery of Europeans 
and East Indians in distant cities, and Native Christians in mofussil 
villages, to tell them to come to the High Courts in the Presidency 
towns for judguicnts of divorce. It i<; however said that the District 
Courts are not equal to those duties. That argument is one which 
should be looked upon with great distrust. If it be established that 
certain new legal rights and remedies should be created for the' benefit 
of ^ny class of Her Majesty’s subjects, and the Indian Courts are in- 
competent to administer them, the proper inference should be that 
the Courts shiiuld be reformed, not that the righti^and remedies should 
bo refused. But the charge is, in truth, often hastily made, and, 
moreover, there is nothing specially difficult m questions of divorce. 
They are important on account of thoir social importance, but they, 
for the most part, involve very simple questions of fact • • • • 

If, however, it be once granted that the District Courts must have 
jurisdiction, their cxercis-c* of it is, by this Act, fenced round with 
jminv safegu ird^ The High Court can call up at any time any case 
that prOftOiibs special diJfaculty. * * * fpijo Acl applies to the 

decrees of District Courts the same principle which is applied m India 
to capital sentences, and requires that they be confirmed by the High 
Court. And the High Court has full powers of calling for fresh evi- 
dence. See the speech by Hon’ble Mr Maine in the Legislative 
Council on 26th March, 1869, Fort St. George Gazette, March Slat, 
1869, p 6 Y 

, J.— " And not otherwise.'' 

o 

(a) The High Court' cannot entertain a suit of a matrimonial nature otherwise 

than as provided by this Act. 13 B L.B. 109. ' W 

(b) Hence, it has no j'urisdiction to make a decree of nullity on the ground that 

thenmarriage was invalid. 13 B.L R. 109. X 

N.B. — As to the effect of using the words “and not otherwise,” see U.B.B. 
(1892-1896), Vol. II, 338 (341-342). X-1 

I • 

5. Any decree or order of the late Supreme Court of Judi- 
Enforcement of cature at Calcutta, *lMadras or Bombay sitting on 
decrees or orders the ecclesiastical Side, Or of any of the said High 
Supreiy^e or High Courts Sitting in the exercise of their matrimonial 
jurisdiction, respectively, in any cause or matter 
matrimonial, may be enforced and dealt with by the said High 
Courts, respectively, as hereinafter mentioned, in like manner as if 
,such decree or order had been originally made under this Act by 
the Court so enforcing or dealing with the same. 
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6. All suits and proceedings in causes and matters matrimonial, 

Pending suits which when this Acf comes into operation are 
pending in any High Court, shall be dealt with 
and decided by such Court, so far as may be, as if they had been 
originally instituted therein under this Act. 


• 0 

7. Subject tcf the provisions contained in this Act the High 
C-ourts and District Courts* shall, in all suits and 
princes of proceedings hereunder, act and give relief on 

Divorce Court. principles and rules i which in the opinfon of 

• the said Courts, are, as nearly as may be, con- 

formable to the pripciple^ and rules on W'hich the (^urt for divorce 
and matrimonial causes in England for the time being acts and 
gives relief. * 


(Notes). 

c 

General. 

(1) Scope of the section. 

(a) This section does not apply to questions of procedure. 4 B.L B (O.G.J ), 

• p. 61 ; 30 C. 489 (497) =7 C.W.N. 504. • Y 

(b) Questions df procedure in matrimonial causes, as in other proceedings, are 

governed by the Code of Civil Procedure. {Ibid.) See, also, S. 45, infr<i Z 

(c) But there are several points of procedure that arise under the Act for whr^h 

the Civil Procedure Co^ makes no adequate provision. In such cases 
the Courts would, under this section, follow the prautico of the Eng- 
lish Courts See Macrae on Divorce, pp. 22, 23 See, also, 19 B. 293. K 

(d) In one case the Bombay High Court ^applied Rule 158 of the English 

rules, and ordered a husband 4io give security for his wife’s costs. 
{Ibid.) , B 

(c) But, where a matter is provided for in the Civ. Pro. Code, the Courts are 
bound to follow it and are not at liberty to adopt th*o English rules 
in preference to the Code of Civil Procedure. 4 B.L.R. (O-C.J.) 
51. • C 

(/) The decisions of the ProbAe and Divorce Courts in England must be taken 
to be a guide to the Courts in India under the Indian Divorce Act, 
except whep the facts of any particular case, arising out of the pecu- 
liar circumstances of Anglo-Indian life, constitute a situation such as 
the English Courts a/fe not likely to have had m view. 4 C. 260. D 
(p) This section has no application to matters of procedure^ 30 C. 489 (497) ; 

4 B.L.R. (O.C. J ) 51 ; 7 C.W.N. 504. B 

(b) S. 32 of the Code of Civil Procedure, 1882, hap no application to thof^ase of 
substitution, dismissal, or addition of parties in Divorce proceedings. 
30 C. 489 (496-497) . 7 C.W.N. 604. F 

(i) The words “ all prcoeedings under this Aot between party and party ” in 
S. 45 of the Aot apply only to proceedings after the parties to the 
suit have been determined in accordance withjihe provisions of the < 
Act, and espeoially of 6s. 10 and 11. 30 C. 489 (497) ; 7 O-W.N. 604.8 
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Principles and rules,’* ^ 

(1) Rulei and principlea*'— Meaning of. 

(a) The expression “ rules and principles ” points rather to the rules and 

principles on which the Court deals with matrimonial causes in re- 
quirn^' a certain degree of evidence and other cognate matters. Bailey 
V. Bailey, Matrimonial suit No. 7 of 1896, 30 C. 490 (note) (491), 7 
.C.W.N. 604. H 

(b) The principles and rules referred to in this section a€e not mere rules of 

procedure (ap) the rules regulating appeals, ^hey are the rules and 
principles which determine the cases in which the Court will grant 
relief to the parties appearing before it or refuse that relief — Rules of 
'* a quasi — substantive rather than of mere adjective law. 22 B. 613 

(615). ^ I 

(2) Practice aa to ftling written atatementa. 

Where in a .'^•iv^orce suit, the correspondent siir inotu filed a written statement 
only four days before the hearing and gave notice of it, only the day 
before, the High Court refused an application to 'take it ofi the file, 
holding that a party who tenders a written statement of his own 
accord is not bound to present it before the first hearing. 4 B.L.K. 
(O 0 J ) 51. ' J 

(3) Previoaa decree for Judicial aeparation-^Diaaolution of marriage— Evidence. 

(а) In a suit for dissolution of marriage by reason of the cruelty and adultery 

of the respondent, the first charge and the marriage of the parties 
were held to be established by the production of a previous decree for 
judicial separation on account of cruelty and Vy proof of the identity 
of the parties. 22 G. 544 , (Bland v. Bland, 35 L.J. P. & M. 104 

(б) In England it has been held that a decree for judicial separation does not 

bar a suit for dissolution of marriage. The decree in the previous suit 
js conclusive evidence in the other. Bland v. Bland, 35 L J. P. & M. 
104 . 22 C. 544. K 

(4) Coarts, whether can grant’reli^f in case of polygaraouB marriage. 

(a) By 8. 7 of the ^ct, the High Court and District Court shall act and give 

celief on principles and rules on which the Court for Divorce and 
Matrimonial Causes in England for the time being acts and gives 
. relief. 17 M. 235 (238). ' L 

(b) It 18 clear that the Divorce Court in England would not grant any relief 

wh^e the petitioner prays for a dissolution of a marriage, which when 
contracted was of a polygamous nature. 17 M. 235 (238) ; 3 Bom. L. 
R. 256. But see 18 C 252. M 

(c) The Divorce Court in England will not regard a polygamous marriage as 

a marriage at all. 17 M 235 (238). * N 

(d) This Act does not contemplate relief in cases where the parties have been 

married under the rites and ceremonies of Hindu Law In such a 
case, the District oi High Court has no jurisdiction to entertain a 
suit for the dissolution of such a marriage. 17 M. 235 (238) * 14 M. 
382 J 8 Bom. L.R 856. But see 18 G. 252. 0 

(5) Suit for judicial leparatlon— Pleader’s fee. 

In a suit for judicial separation and alimony decided under this Act, the only 
basis for estimating the pleader's fees is ten times the amonnt of 
alimony for one year. 7 M.H.C. 394 . P 

N.B.— For fqrther notes under this section, see “Practice of Courts for^ 
Divorce and Matrimonial causes " noted in the Appendix, 
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f 8 The High Court may, whenever it thinks fit, remove and 
, . try and determine as* a Court of original iuris- 

Extraordinary " ° 

jurisdiction of High diction any suit or proceeding instituted under 

this Act in the Court of any District Judge within 

the limits of its jurisdiction under this Act. 

€ The High Court may also withdraw any sucH 
BuUa^^' transfer proceeding, and trgjisfer it for trial or dis- 

posal to the Court of any other such District Judge. 

9. When any question of law or usage having the force of law 

. arises at any point in the proceedings previous to 

CourU^”°^ hearing of any suit under this Act by a Dis- 

trict Court or at any subsequent stage of such 
suit, or in the e^tecution of the decree therefn or order thereon, 

the Court may, either of its own motion or on the application^ of 
any of the parties, draw up a statement of the case and refer it, with 
the Court’s own opinion thereon, to the decision of the High Court. 

If the question has arisen previdus to or in the hearing, the 
District Court may either stay such proceedings, oi proceed in the 
case pending such* reference and pass a decree contingent upon the 
opinion of the High Court upon it * 

If a decree or order has beep made, its execution shall be stayed 
until the receipt of the order of the High Court updh such refer- 
ence. , 

111, — Dissolution pf ^larriage, 

10. Any husband Inay present a petition to the District 

Court or to the High Court, praying that his 

may'petition for dif niamage may be dissolved on the ground that 
solution. his wife has, since the solemnization thereof, been 

guilty of adultery. i 

• 

Any wife may present a petition to the District Court or to 
the lligh Court, praying that her marriage may 

When wife may dissolved*on the ground that, since the solem- 
petition for a dis- ^ , i , 

solution. nization thereof, her husband has exchanged 

his profession of Christianity for the profession of 

some other religion, and gone through a form of marriage 'with 

another woman 2 ; 

or has been guilty of incestuous adultery 3, 

or of bigamy with adultery 

or of marriage with another woman with adufiery 
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or of rape sodomy or bestiality 8 
or of adultery coupled with such cruelty 9 as without adultery 
would have entitled her to a divorce a viensd et toro 

or of adultery coupled with desertion lo, without reasonable 
excuse, for two years or upwards n. 

Every such petition shall 6tate, as distinctly 
discontents of peti- nature ot the case permits, the fact» on 

which th^ claim to have such marriage dissolved 
‘ is founded. 

(Hotes). 

General. 

(1) Scope of Bection— Moitly follows the EngliBh Law. 

This section, with thep exception of the clause that provides for a divorce in 
favour of the wife on the ground of her husband's conversion from 
t Christianity and marriage with another woman, is taken from the 

English statute, and prescribe the grounds of divorce exactly as they 
are prescribed in English Law. See Speech by Hon’blo Mr. Maine 
in the Legislative Council on 2Gth Fob. 1869. Printed in Fort St. 
George Gazette Supplement, 31st ^larch, 1869. Q 

(2) English LaW'-Divorce on what grounds obtainable 

The husband need only prove his wile’s adultery. 

Dut the wife must prove cither incestuous adultcrv , or bigamy with adultery, 
I or rape, or sodomy, or bestiality, or adultcrv and cruelty or adultery 

and desertion. Rape includeb^adulteiy. M C.A. 1857, S. 27, App. A. R 
(J) Cbrrespondiifg English Law. 

The is the Matrimonial Causes Act, 1857 (20 & 21 Vict , c. 85), 8. 27, 

which provided that — 

"It shall be lawful for any husband to present a petition to the Court praying 
4hat his marriage may be dissolved, *on the ground that his wife has, 
since the celebration thereof, been guilty of adultery , and it shall be 
« lawful for any wife to present a petition to the Cburt, praying that 
her marriage may be dissolved, on the ground that, since the celebra- 
tiov thereof, her hubband has been guilty of iiicebtuous adultery, or 
ofbigamy with adultery, or of rape, or of sodomy, or bestiality, or of 
adultery coupled with such cruelty as would have entitled her to a 
divorce a tnen&d et toro, or of adultery coupled with desertion, with- 
out leasonable excuse, for two yeais dir upwards ; and every such 
petition shall state, as distinctly as the nature of the case permits, 
the facts on which the claim to have such marriage dissolved is 
foanded . provided that, for the purposes of this Act, mcestuoub 
adultery shall be taken to mean adultery committed by a husband 
with a woman with whom, if' his wife wore dead, he could not law- 
fully contract marriage by reason of her being within the prohibited 
degrees of consanguinity or alhnity , and bigainv shall bo taken to 
mean marriage of any peison, oeing married to anv other person 
during the life of the former busbind or wife, whether the second 
mar£iage shall have taken place within the dumiuicns of Her Majesty 
or eisewbere. ’’ ^ 
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(4) Reaions why divorce cannot be granted for limple adultery of husband. 

(a) Ah to the reasons why a divorce is not allowed to the wife for the simple 
adultery of tho husband, whereas it is allowedato the husband for the 
simple adultery of the wife, see Speech by Hon’ble Mr. Maine in 
the Legislative Council on 26th Feb., 1869, printed in the Fort St. 
Geoige Gazette Supplement, March Slst, 1869, p. 7. i 

{h) Th,e reason why the adultery by itself is recognised as a ground for relief 
to tho husband, whereas it is refused to the wife is, that auoh a pro- 
vision IS necessitated on grounds of expediency and of the jieculiar 
position of European society in India and of the relation of the Indian 
Legislature to the English Parliament. It was thought desirable 
that tho Indian Legislature would do well to follow as nearly as 
possible the precedent set by-Parliament at HAne, which had been 
approved generally by the country, an^ had been found to work well. 
The real truth was that the considerations from the moral and those 
from the social point of view were also important. From the moral point 
of view the equality of the sexes as regards the sm of adultery was 
tho same both in tbc eyes of God and man. But the social consider- 
ations were entirely different. See Speech by Hon’ble Mr. Maine 
in the Legislative Council on 26th Feb., 1869, printed at Fort St. 

• Gazette Supplement, March Slst, 1869, pp. 8 and 9* *0 

{c) As to what those sooial coiisidbrations are, see {Ibid) V 

[d) Such social considerations are that to give such relief to the wife on* the 
ground of her husband’s simple adultery would, • 

(i) Facilitate the introduction, of spurious offsprings into fainilios. , 

(ii) The greater facilities one gives for divorce the greater facilities would be 

afforded fur collusion and coni^vancc. 

(ill) Thus it will aggravate tho very evils that it was hoped to cure. (76id.jW 

(5) History of the section with regard to Roman Catholic marriagh. 

S. 10 of the Bill as originally framed excluded Roman Catholics from present- 
ing petitions of divorce The Select Committee on further considera- 
tion struck out ahis provision on the ground that it is wrong to 
deprive these persons of a right to free themselves from that which 
the law recognises as a civil contract, and that there is no reason 
why the Indian, should, in this respect, differ from the English Law. 
Report of fSolect Committee presented to the (Tovernor-Genoral in 
Council on 12th Fob., 1869. Fort St. George Gazette Supplement, 
1809, p. 10 • X 

(6) Soiti by ininorH. 

** Where the petitioner in <i minor, he or she shall sue bv his or her nei^ friend 
to be approved by the Court , and no petition presented by a minor 
under this Act shall be filed until the next friend has undertaken in 
writing to be answerable for costs. 

Such undertaking shall he bled in Court, and the next friend shall thereupon 
be liable lu the same maimer and to the same^xtent as if he were a« 

* plaintiff in an ordinary amt.” See Divorce Act, S. 49. Y 
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(7) Suite an behalf of lunatlci. " 

When the husband or wife is a lunatic or idiot, any suit under this Act (other 
than a suit for restitution of conjugal rights) may be brought on his 
or ter behalf by the Committee or other person entitled to his or her 
custody. See Divorce Act, S. 48. Z 

* (8) Committee can eoe on behalf of insane person^EngllBlf law. 

(а) “A duly appoisited committee of a person, found by inquisition to be of 

unsound mind, may take proceedings as petitioner, intervener, or 
respondent.” Browne and Powles od' Divorce, Seventh Edition, 
1905, p. 26 : Baker v. Baker, 6 P.D. 12 ; 49 L.J.P. 83. k 

(б) And if,no Committee be appointed, the Registrar will assign a guardian ad 

Intern to such person for the purpose of carrying on the proceedings. 
BroWne and Powles'on Divorce, Seventh Edition, 1905, p. 25. B 
(c) But this ought act to be done where there is a boriafide and substantial 
dispute as to the unsoundness of mind of a party to a divorce suit. 
Fry V. Fry {or BotUh v. Fry), 15 P.D 50 ; 59 L.J.P. 43 ; 62 L.T. 
501. C 

(9) Suite for dissolution of marriage, defeoces in. 

” In a suit for dissolution^bf marriage, the defences open to a respondent or 
co-respondent may be divided into two classes —first Absolute Bars, 

i.r., such as being established to the satisfaction of the Court, are a 
complete answer to the petition, so that the Court can exercise no 
discretion, but is bound to dismiss the petition ; second, Discretionary 
Bars, 1 e., such as being established, leave to the Court a discretion as 
to the decree.” Browne 'and Powles on Divorce, Seventh Edition, 
1905, p 29. D 

N B. — The Absoluto«Bars are dealt with in Ss. 12 and 13 of the Act, and the 
Discretionary Bars are dealt with in S. 14 of the Act. 

( 10 ) Absolute defences. 

There are but four absolute defences . — 

1. Denial of facts alleged in the petition ' 

2. Connivance. 

3. Condonation. 

4. Collusion. 

See Matrimonial Causes Act, 1857 (20 & 21 Vic., c. 85), Ss. 29 and 30. E 

j 

(11) Discretionary defences. 

Discretionary defences are . — '' 

1. Adultery of petitioner. 

2. Unreasonable delay in presenting or prosecuting the petition. 

3. Cruelty to the other party to the marriage. 

4. Desertion or wilful separation from the other party before the alleged 

adultery without excuse. 

5. Wilful neglect or misconduct, such as to have conduced to the adultary 

complained of. 

See Matrimonial Causes Act, 1857 (20 21 Vio., c, 85), &• 31. 

8 
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(12) Wife’s ante-nuptial inoontinenoe cannot pleaded in defence of wife’s 
adultery. 

Where a suit for dissolution of marriage has been instituted on the ground of 
the wife’s adultery, the ante-nuptial incontinenoe of the wife cannot 
be pleaded as a defence although the adultery and the ante-nuptial 
incontinence are alleged to have been committed with the same 
person! Fitzgerald v. Fitzqeraldf 32 L.J., P. & M. 12. 0 

(13) Compounding of suits for dissolution of marriage. * 

(a) A suit for dissolii^bion of marnage may be compromised. Sterbini v. 8., 89 
L.J.. P. &M. 82. • H 

ip) If the husband or wife has agreed, for good and valuable consideration, 
uninfluenced by fraud or mistake, to withdraw from a suit for 
dissolution, such party cannot afterwards, in violiftion of such agree- 
ment sue in respect of the misconduct upon which the former suit 
was based, the right to complain in respect thereof having been 
bargained away. Slerbmi v Sterbini, 39 L.J., P. & M. 82 ; Hooper v. 
Hooper, 3 S. & T. 251 , Qowley v. Rowley, L R., 1 H L. 63 , 35 L.J^, 
P. & M. 110. I 


(14) Agreement to compromise suits for dissolution of marriage. 

An agreement for good consideration to compromise a suit for dissolution is 
binding if it has not been obtained by fraud or duress. Sterbini v. 
Sterbini, 39 L.J., p 82 , 2!2 L.T. 652. J 

(15) Abatement of suit. 

(i) DEATH OF PETITIONER. 

On the death of the petitioner at^any time before decree absqjute, a suitcfor 
dissolution of marriage will abate. Stanhope v. Stanhope, 11 P.D. 
103, 55 L.J., P. & M. 36 , Giant v. Grcqit and Bowles, 2 S. & T. 522; 
31 L.J., P. & M. 174, Beavan v. ^Deavan, 2 S. & T. 58 ; 28 L.J., 
P. & M. 127. . f • K 

(ii) DEATH OF RESPONDENT 

The suit will also abate on the death of the respondent at any time before the 
decree absolute. Btocas v Brocas, 2 S. A T. 383 ; 30 L.J., P. &, M. 
172. ^ L 

(lii) DEATH OP CO-RESPONDENT. 

A suit for dissolution of marriage^oes not abate on the death of a co-respond- 
ent pending the suit. Sutton v. Sutton and Peacock, 32 L J., P. 
& M. 166. ' H 

(16) Insanity of respondent if ground for staying proceedings. 

(a) The insanity of the respondent at the time of institutioi^ of the suit is no 
ground for staying proceedings therein Mordaunt v. Mo^icrieffe, 
L.R., 2 H.L. (Sc.) 374 , 43 L.J., P. & M. 49. ^ N 

(5) Nor is a mere plea of insanity a sufficient answer to a suit for dissolution. 

Yartow v. Yarrow, (1892), p. 92. 0 

(c) The following observations of Butt, J , in Hanbury v. H. — are also worthy 
of being noted ; — ‘ ’ It may be that a person is so insane as to neces- 
sitate his or her confinement in an asylum or s^pe other place of 
permanent detention, and the disease may be such that there is no 
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hope of recovery, or amelioration such as will allow of his or Iber 
discharge. When a disease of that sort seizes upon a person, and he 
or she has to be incarcerated or permanently to be placed in confine- 
ment, I should hesitate to say that, in regard to an act committed in 
such a state of insanity, a plea of insanity might not be an answer. 
But I think it is very different with regard to intermittent and re- 
current insanity." Hanhury v. Hanhury^ 1302, p. 222. P 

(17) Petition for divovce-iSoart-fee. «, 

The Court-Fee Stamp on a petition for dissolution of marriage is one of Bs. 20 
(Court-fees Act, 1670, 2nd 3ch., Art. 20^ Q 

(18) Jodiolal separation may be granted in a suit for diyoroe. 

(a) In a salt by a wife for dissolution of marriage, the Court can grant judi- 
cial separation if the facts proved only ^sufficient to entitle her to 
the latter. Smith v. Smith. 1 S. & T. 359. R 

(5) In order to pass S decree for judicial separation, there must be an amend- 
ment of the petition into one for judicial separation. Rowley v. 
Rowley^ 4 Sr. &. Tr. 137. ^ 8 

(c) If in such a case she refuses to amend her petition by praying for judicial 
separation, the petition will be dismissed. Rowley y. Rowley^ 4 8. & 
T. 137 ; 12 L.T. 5®5. T 

(19) •Decree of Judioial leparation granted on ground of cruelty— Divorce on ground 
of lubsequent adultery. 

Where a wife has obtained a decree of judicial separation on the ground of her 
husband’s cruelty, she can obtain a divorce on the ground of his 
subsequent adultery. Bland v. Bland, L.B., 1 P. & D. 287; 35 
, L.J., p. 104. • U 

(20) Decree for judicial separation granted on ground of husband’s adultery— 
Divorce on ground of subBeq|ient cruelty. 

If the wife has obtained a decree of judicial separation, by reason of his 
• adultery, she may afterwards insti^te a suit to dissolve the marriage, 
on the ground of his adultery committed subsequently to the decree 
• for judicial separation, coupled with his cruelty to ber during the 
co-habitation. Green v. Green, L. B., 3 P. & D. 121 ; 43 L.J., p. 6 ; 
2^ L.T. 251. y 

1.^** Adultery , " 

> (1) Adultery, what is. 

Adultery, in divorce law, is the act of sexual intercourse by a husband with 
any woman not his wife, — by a wife with any man not her 
husband. • W 

(2) Suit for dissolution— Adultery of husband by itself not sufficient. 

Adultery alone is not a sufficient ground for a wife to frame a petition for 
asking a dissolution of marriage. The adultery must bo coupled with 
one of the other reasons given in section 10 of the Act. 8 Ind. Cas. 
1188. X 

(3) Adultery must have been actually committed. 

For purpoBOB of relief, adultery which is charged must have been committed. 
Seg Matrimonial Causes Aot, 1867 (20 & 21 Viet., c. 85), 8. 27 ; com- 
pare Styles v. Styles and Jackson, (1890), 62 L.T. 613. \ 
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(4)^ Here oonnaetion without oonient doei not constitute adultery. 

Moreover, although a wife may have had connection with a co-respondent, 
that does not constitute adultery op her part, unless she consents to 
the act. Long v. Long and Johnson, (1890), Ilf P.D. 216. Z 

(6) Respondent and co-respondent— One may be found guilty of adultery and the 
other not. ^ * * 

(a) A co-respondent or respondent may be found guilty of adultery, although 

the respondent or co-respondent be found* not guilty. Long v. Long 
and Johnson, (1990), 15 P.D. 218; and see Crawford v. Craviford, 
(1886), 11 F.D. 150. 151. A 

(b) Thus, where a wife was found guilty on her own confession, the Court 

* ordered the co-respondent to be dismissed from •suit. Crawford v. 

Crawford, (1886). 11 P.D. 160, 161. ^ B 

• • • 

(c) Again, in an undefended case, the jury decided the issue as to a co-respond- 

ent ’s*adultery m his favour, although the wife gave evidence against 
him. Miller v. Miller, (1907), Times, 23rd July ; see Miller v. Miller 
and Fowler, (1905), Times, 8th, 9th, lObh March. <j 

(6) Consummation of marriage not necessary to constitute adultery. 

It is immaterial when a party is charged with adultery that the marriage has 
not been consummated, unless perhaps, the offender seeks, in answer, 

• to avoid the marriage on that ground. Patrick v. Patrick, (1820), 3 
Philhm, 496; "Waters v. }Vnters and Gentle, (1876), 33 L.T. 579; 
Serrell v. Serrell a9id Bamford, (1862), 2 Sw. & Tr. 422. D 

EVIDENCE OF ADUtiTEEY. 

(1) Proof of aduitery—Divect evidence not necessary. 

It 16 not necessary , in order to succeed on a charge of adulte^', to prove ^ho 
direct fact, and indeed direct evidence is apt to be disbelieved 
See Alexander v. Alexander and Arnfs, (4860)., 2 Sw. and Tr 95. E 

(2) Prior conduct of party charged to be considered 

In one case the Court refused to believe a wife, who had behhved with pro- 
priety for twenty years, guilty of a flagrant act. Alexander v. 
Alexander and Amos, (1860), 2 Sw. & Tr. 95. * F 

(3) Surrounding circumstances to be considered. 

In nearly every case in which adultery is alleged the fact i * inferred from cir- 
oumstanoas, which lead, to it, by fair inference, as a necessary 
oonoluBion. Allenv. Alim and Bell, (1894), p. 248. C.A., approving 
Loveden v L^veden, (1810), 2 Hag. Con 1. G 

(4) Solitary witness to prove adultery to be scrutinized—Character of witness to be 

considered, * 

“ The Court will closely scrutinize a caso where only a single witness is called 
to prove a charge of this nature, particularly if that witness be a 
loose woman, with whom the adultery is alleged to have been com- 
mitted.” Evans v. Evans, (1844), 1 Rob. Eocl. 165; Simmons v. 
Simmons, (1847), 1 Bob. Eocl. 566. H 

(5) Paid deteoiiyes— Yalne of their evidence. 

The Court look with strong suspicion on the evidence of paid detectives. 

Sopwith v. Sopmth, (1859) ,4 Sw. & Tr. 248; and s^ Worsely v. Worsely 
and Worsely, (1904), 20 T.L.R. 171. 1 
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(6) Evidenee of hasband or wife \o be oorroborated. 

The evidence of the husband or the wife alone must be corroborated either 
by ^ witness or^ at least, by strong surrounding circumstances. 
Curtis 7. Curtis, (1905), 2HT.L.R. 676 ; Getty v. Getty, (1907) .Jp. 334. J 

(7) Corroboration ipeoially required where there ii an admission by respondent. 

Especially corroboration would be required to suppArt the evidence of the 
husband oawife as to the adultery of the other party, the presence of 
witnesses notwithstanding, where the respondent has made admissions, 
or a confession. IVJnte v. White and Jerome, (1890), 62 L.T. 663 ; 
Robinson v. Robinson and Lane, (1859), 1 Bw. & Tr. 363. K 

(8) Case where wife’s diary admitting misconduct was disbelieved. • 

In one case^ although the wife’s diary admitjied misconduct, the petition was 
dismissed. Robinson v. Robinson and Lane, (1859), 1 Sw. & Tr. 362. L 

(9) Admission of oo respondent is no conclnsive proof of adultery. 

Even where a co-respondent has also confessed, a decree will be granted only 
if the Court is satisfied tl^at there is no ground for suspicion 
Williams v. Williams and Padjield, (1665), L.R. 1 P. & D. 29. M 

(10) Presumption of adultery— What raises a presumption in case of wife may not 

in case of a husband. * 

' (a) Adultery is presumed if a married woman goes to a brothel w^th a man. 

X Vol. Laws of England, Vol. XVI, p. 478. H 

(6) But the fact of a married man doing so may not raise an irrebuttable pre> 

sumption against him. Astleyv, Astley, (IS2Q), 1 Hag. Ecc. 714; 
Williams V. Williams, (1798), 1 Hag. Con. 299, 302. 0 

(c) But fu such a case the onus v/ould bo on him and it would scarcely be 

discharged by the denial of himself and of a woman with whom ho 
was alone. Astley v. Astley, (1828), 1 Hag. Ecc. 714 ; W^Uams v. 
Williams, (1798), 1 Hag, Con. 299, 302. P 

(11) Birth* of child— Impossibility of husband being the father. 

(а) If a wife give birth to a child, of which her husband coi^ld not possibly be 

• the father, that is sufiicient proof of adultery. Laws of England, 
Vol. XIV. p. 479. Q 

(б) Cases, hiwever, sometimes arise where there is a doubt, but the presump- 

tion IS in favour of legitimacy, though after more than nine months 
* after a decree or order of separation, the presumption is reversed. 

Hetherington v. Hetherington, (1887), ^12 P.D. 112; and see St, 
George's Westminster v. St. Margaret's Westminster, (1706). 1 Salk. 
123. • R 

(12) Letters of wife— Evidentiary value. 

The letters, before suit, of a wife tending to show that her child is a bastard 
are admissible in evidence as part of the res gestae, although she could 
not be put into the witness box for the purpose of proving that fact. 
The Aylesford Peerage, (1885), 11 App. Cas. 1. R 

(13) Letters written by wife to medical man, not privileged. 

So, too, “ letters written by her to a medical man as to the state of her health 
are evidence thereof, and the doctor may be compelled to produc^ 
them.’* Atkinson v. Atkinson, (1825), 2 Add. 468. T 
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(14) Letter! by wife to her solieitor. 

But the communication made by a party to a divorce suit to his or her solicitor 
18 generally privileged, because the suit is a civil, not a criminal, pro- 
ceeding. Branford v. Branford^ (1878), 4 P'. D. 72; Mordaunt v. 
Moncreiffe, (1874), L. R. 2 Sc. &. Div. 374. U 

See also S. 12p, Evidence Act I of 1872. • c 

(15) Obieryations of Judge at Criminal trial not evidence in Civil suit. 

The observations of a Judge at a criminal trial are not evidence against a re- 
spondent to whom they are addressed. Coffey v. Coffey ^ (1898), 67 
L.J., p. sfe. V 

(16) Judge’! note! of evidence. 

Except by consent, the Judge’s notes of the evidence of witnesses, since deceas- 
ed, in^a previous matrimonial suit are not evidence in a suit for 
dissolution. Conradi v. Conrodi, (1867), L.B. 1 P. & D. 391, 514 , 
ancT see Lmg v. Ltng and Croker, (1856), 1 Sw. & Tr. 180. W 

(17) Decree nisi for dieiolution of marriage— How far evidence of'adultery. 

A decree nisi for dissolution of marriage is evidence of adultery in subsequbnt 
proceedings, but, as against a co-respondent only if it states that he 
has committed adultery. See Ruck v. Ruck, (1896), p. 152. Laws 
of England, Vol. XVI, pp. 478,^79. X 

(18) Offlcia! ehort-hand writer’s notes— Evidentiary value. 

A transcript of the official short-higid writer’s notes is not evidence of adultery 
in a suit for dissolution of marriage. Nottingham Guardians v 
Tomkinson, (1879), 4 C.P.D. 343. ' Y 

f 

2.—** Her husband has exchanged his profession of Christianity for the 
profession of some other religion, and gone through a^form of o 
marriage with another woman.** 

(1) English Law. 

This provision as to the conversion of the liusband from Christianity and his 
subsequent marriage with another Cvoman being a ground of a decree 
for dissolution of marriage is not found m the English Law. See Speech 
of the Hon’ble Mr. Maine m the Legislative Council on 26th Feb., 
1869. ' Z 

(2) Reason for this provision in the section. ^ 

(а) As to the reason lor the provision that a wife may have a divorce on the 

ground that since the nftrriage, her husband has exchanged Christian- . 
ity for some other religion and has gone through a form of marriage 
with anothec woman. — The provision necessitated by a judgment of 
the High Court at Madras in 3 M.H.C. App. 7. — See Speech by Hon’ble 
Mr. Maine in the Legislative Council on 26th Feb., 1869, Fort St. 
George Gazette Suppt., March Slst, 1869, p. 6. . A 

(б) The Select Committee have provided in this section that a wife may obtain 

a divorce when, subsequent to the marriage, the husband has 
changed his religion and taken another wife, in which case, when the 
new religion permits a plurality of wives, the High Court of Madras 
has held that he does not commit bigamy within the meaning of the 
Penal Code. See Report of Select Committee presented to the Council 
of the Governor- General of India on 13th Aqgust, 1868, Fort St. 
George Gazette, Suppt., p. 99. B 
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Z— '' Her husband has exchanged his profession of Christianity for tbe^ 
profession of some other religion, and gone through a form of 
marriage with another woman " — {Concliided}. 

(3) The Madras High Court Ruling In consequence of. which this provision was 
enacted. 

The — 18 that a Hindu Christian convert relapsing into Hinduism and marry- 
* mg a Hindu woman cannoi be convicted of bigamy on the ground 
that he has another wife living, whom he married while professing 
Christianity^ 3 M.H.C. App. 7. C 

3. Incestuous adultery, 

(1) Incestuous adultery, how defined in the English statute. 

“ Incestuous* adultery is defined to be adultery committed by a husband with 
awhman whom, if his wife weredeadf he could not lawfully marry, by 
reason of her being within the prohibited degrees of consanguinity or , 
affinity.” . Matrimonial Causes Act, 1857 (20& 21. Vict., c. 85), S. 27 ; 

^ Sherwood v. Ray, 1 Moore P.C , 355. D 

(2) Prohibited degrees of consanguinity or affinity contemplated by the law. 

(n) The — do not include a woman so related to one with whom the husband has 
had illicit intercourse. Wing v. Taylor (falsely calling herself Wing), 
(1861), 2 Sw. & Tr. 278 ; and Pagamw, Pagam, (1666), L.Bt 1 P. & D. 
223. . E 

(6) Affinity is not established by mere carnal intercourse without marriage. 
Thus “ in a case where a man had had carnal intercourse with the 
mother of the woman whom he married, before his marriage, and that 
(o the knowledge of such woxfian, held, that the said marriage was 
not null and void by reason of his affinity with the woman.” Wing 
V. Taylor (falsply calling herself Wing) 2 Sw. and Tr. 278 ; 30 L.J.P. 

& M. 258 , Sherwood v. Ray, 1 Moo P.C 355, note. F 

(c) *But both legitimate and illegitimate relations are included in this defini- 

tion. Horner v. Horner, 1 Hagg. Con. C. 352 (1799). See also 
, Woods V. Woods, (1840), 2 Curt. 521 ; R. v. St. Gtle^4n-tho Fields, 
(1847), 11 Q.B. 173. G 

(d) It also includes a wife’s sister during the life of such wife for as long as 

that marriage subsists, or even, it would seem, if it has been dissolv- 
ed and the man has re-married. Deceased Wife’s Sister’s Marriage 
Act, 1907f (7 Edw. 7, c. 47), S. 3 (1) Ibid., S. 3 (2) ; Compare 
D'Etcheqoyen v. D'Etchegoyen, (1908), 2rf^T.L R. 85. H 

(3) I«aw of prohibited degrees in England. * 

The English’’ law of the prohibited degrees is found in the statutes of Henry 
VIII, 25 Hen. 8, c 22. S. 4 ; 28 Hen 8, c. 7, S 11: 32 Hen. 8, 
c. 38. See R. v. Chadwick, 11 Q.B'R. 232 ; 17 L.J.R (N.S.), M C. 33. 
See, also, Coke, 2 Inst. 683 , 17 C. 324. 1 

(4) Prohibited degrees in this country. 

The ^are not necessarily those prohibited by the English Law. See 12 G. 

, 706; 17 C. 324. J 

• a 

See, also, on this subject, S. 19 and notes, infra. 
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Bigmmy with atluiiery,’* 

(1) Bigamy with adultery, what li. 

(a) “ Bigamy with adultery*' in this section means adultery with the person 
with whom the bigamy is committed ; and consequently proof of 
adultery with that person should be given, e.y., some evidence that 
they lived together as man and wife. It would not be sufficient to 
prove a bigamous marriage with one woman and adultery with 
another. Horne v. Home, 27 L.J. P. & M. 50. K 

{h) In order tS constitute bigamy, there must db such a marriage as, but for 
the former marriage, would constitute a valid marriage. Burt v. 
Burt, 2 8w. & Tr.. 88 ; 29 L.J. P <t M. 133. L 

(2) Bigamy with adultery— Eugllth Law . 

(ri) “ The marriage of any person, being married, to an} other person during 
the life of her 6r his husband or wife, whether the second marriage 
shall have taken place within the dominions of His Majesty or else- 
where, followed by co-habitation with such other person, constitutes 
the Statutory offence of bigamy with adultery.” Matrimonial Causes 
Act, 1867 (30 & 21 Viot., c. 65), B. 27 ; BasseU’s (Earl) Trial, (1^1), 
A.C. 446. ; Home v. Home, (1858), 2 Sw. & Tr. 49. M 

(5) The second marriage must be one which, but for the former marriage 
would|be valid. Burtv. Burt, fllSGO), 2 Sw. & Tr. 88 ; and see pp. 278 
' etc., ante. N 

(3) Bigamy with adultery— Proof of adultery and bigamy with same woman 
neceiiary. 


In a suit for dissolution of marriage on the ground of bigamy with adultWy, 
there should bo proof of adultery and bigamy with the same woman. 
Horne v, Horne, 2 S. & T. 48. See, also, Ellam v.*Ellam, 58 fj.J.P. 
56 ; 61 L.T. 33 0 

(4) Bigamy, proof of, for purposes of Criminal Baw and Divorce proceedings. 

(а) The criminal oi!en(^ of bigamy is complete, although the •subsequent 

marriage be void, on the ground of consanguinity or the like, or 
though the banns were fraudulently published in a fictitious name ; 
but in the Divorce Court it is necessary to prove Buc*)i a marriage as, 
but for the former marriage, would be valid. R. v. Brovm, 1 C. & 
K. 144 ; B. V. Pensoffl^ 5 C. & P. 412 ; Burt v. Burt, 2 S. & T. 88 ; 29 
L J P. 133 ; 2 L.T. 439. p 

(б) As to what is bigamy in Criminal Law, see 8. 494, Penal Code. Q 

(5) Proof of bigamy. ^ 

And the act of bigamy charged must be proved ; proof of the conviction will 
not suffice. March v. March, 28 L.J.P. 30. R’ 

(6) Bigamy when second marriage is void for consanguinity. * 

The offence of bigamy with adultery may be complete, although the subsequent 
marriage be void for consanguinity. Reg. v. Broion, 1 0. &^. 144. 
See, also, 19 P.B. 1876, Or. g 

(7) Bigamy when second marriage has not been formally celebrated. 


Tlie fact that the formal requirements have not been complied with for the 


second marriage is no bar to its constituting bigamy. Beg, v. Penaem^ 
6 0. A P. 412. T 
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4.—" Bigamy witb adultery ••—{Concluded). 

(8) Bigamy taking plane abroad. 

When the bigamy is alleged to have taken place abroad, or in a colony, it is 
necessary that the Marriage Laws of that country should also 
prove'^d. Burt v. Burt, 2 Sw. & Tr. 88. 

(9) Adultery not presumed from bigamy. 

Adultery will not be inferred from a charge of bigamy alone, Bonaparte 
Bonaparte, 65 L.T. 795. 

'S.—** Marriage with another woman with aduitery. " 

Necessity for this provisioo. 

S. 494 of the Penal Code provides that it would not amount to bigamy where 
a phiBon contracts a marriage during the life of a former husband or 
wifb, ii such husband or wife, at the tame of the subsequent marriage, 
shall have been continually absent from such person for the space of 
seven years, and shall not have been hoard of by such person as being 
alive within that time, provided the person contracting such subse- 
quent marriage shall, before. such marriage takes place, inform the 
person with whom such marriage is contracted of the real state of 
facts so far as the same are within his or her knowledge. Consequent- 
ly a man marrying 4indcr the above circumstances cannot be held to 
be guilty of bigamy. This section provides that, in suck a case, if 
the person after the second marriage co-habits with the party to the 
second marriage or with any other woman, the wife would be entitled 
to apply for dissolution of marriage just in the same manner as if he 
wore guilty ^of bigamy with adultery. Bee Battigan on Divorce, 
1897. p. 24. , W 

6.^** Rape.** 

(1) " Rape "—Definition of. « 

" A man is said to commit ' rape ' who, except in the case hereinafter 
“ excepted, has sexual intercourse with a woman under circumstanoes 
falling under any of the five following descriptions . — 

“ First— against her will ; 

“ Secondly — without her consent ; 

“ Thirdly — with her consent, when her consent has been obtained by putting 
her in fear of death or of hurt ; 

" Fourthly — with her consent, when the man knews that he is not her husband, 
and that her consent is given because she believes that he is another 
man to whom she is, or believes herself tp be, lawfully married ; 

” Fifthly— with or without her consent, when she is under twelve years of age. 

“ Explanation. — Penetration is sufficient to constitute the sexual intercourse 
nepessary to the offence of rape. 

" Exception. — Sexual intercourse by a man with his own wife, the wife not 
being under twelve years of age,' is not rape." Indian Penal Code, 
S. 375. X 

(2) Rape, what iB. 

Rape is the act of having unlawful and carnal knowledge of a woman by force 
and against her will. Russell on Grimes, 5th ed. Vol. 1, p. 868, and 
note^(u). See Colltns v. G., 9 P.D. 23, 53 L.J. Mat, 116, 88 W.A. 
170 ;^Oofet/ v. C.P., 1898, 169 and 78 L.T., N.8. 796, it 


asr 
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6.—‘‘ Rape "—{Cmcludeii. 

r • 

(3) Proof of rape — Proof of oonviotioo for rape not snffleieDt. 

(rz) Where there has already been a conviction, proof of such conviction is not 
sufficient ; at the hearing the ofEenoe must be proved de novo, Virgo 
V. Virgo, 69 L T. 460. Z 

(b) The rape must bo proved ; the proof of a conviction will not suffice. 
Bro^e and Fowles on Divorce, 7th ed., 1905, p. 27.* A 

(4) Conduct ihort of rppe may amount to cruelty. ^ 

Conduct short of rape may form a good foundation for a charge of cruelty. 

Bosworihttk v. Bosworthick, (1901), compare Thompson v. Thompson, 
(1901), 85 L.T. 172. B 

(5) Wife's adultery no excuse for rape by husband. , 

The Court granted a decree iiisi for dissolution of marriage to a wife whose 
husband had committed rape, although she herself had previously 
been found guilty of adultery. CollifLs v Collins, 9 P.D. 231 ; 53 
L.J.P. 116. C 

e 

(6) Conviction for indecent assault no bar to suit for dissolution on ground of rape. 

A wife may obtain a divorce from her husband for rape, though he has been 
prosecuted and convicted for an indecent assault only. Coffey v. 
Coffey, (1898) P. 1G9 , 67 L.J.P.*86; 78 L T. 79C. D 

Sodomy,** 

(1) Sodomy, vhat is. 

Sodomy is the act of carnally knowing any animal, or being a male, of carnally 
knowing any man or any woman per anum. Hr, Justice Stepheff’s 

Digest of Criminal Law, p. 103. E 

■ ‘ 

(2) Dissolution of marriage— Sodomy committed by husband upon his wife without 

her consent. ^ 

c 

(a) A carnal knowledge against the order of i^ture committed by a man with 

a woman is sodqmy within the meaning of 8 10 of ,the Divorce Act. 

68 P.R. 1882. * P 

(b) And when it is committed by a husband upon his wife, she not being con- 

senting party, the husband is guilty of “sodomy*’ within the 
meaning of 8. 10, so as to afford valid grounds for a petition for 
dissolution of marriage. «68 P. R 1882. 0 

(3) Proof of sodomy. 

(a) The evidence in support of a charge of sodomy should be cogent and 

corroboratch. N. v. N., 3 Bw. & Tr. 288. H 

(b) In cases where there is meply oath against oath, without any further evi- 

dence, direct or circumstantial, to support the charge of sodomy no 
conviction can be maintained. N. v. N,, 3 Sw. &*Tr, 238. I 

8.— •• Bestiality.** 

(1) Attempt to commit sodomy or beastiaiity. 

(a) An attempt to commit either sodomy or bestiality is apparently sufficient ' 

to found a decree of judicial separation. Bromley v. Bromley, (1793), 

2 Add. 158, n. J 

(b) Charges so grave must be fully corroborated, whetheyilleged in the greater • 

. or Jess degree. N y, N,, 1 (662), 3 Sw. ATr. 234. K 
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m 

(2) Unnatural offence by huBband with wife. 

Where a huaband forced hia wife and committed an unnatural offence with 
her, this enabled her to obtain a decree of dissolution. C. v. C., (1905), 
22 T.L.R. 26. L 

(3) Unnatural offenoee criminal offence— Punishment. 

* Whoever voluntarily has carnal intercourse against th^ order of nature with 

any man, w^man or animal, shall be punished .with transportation for 
life, or with imprisonment of either description for a term which may 
extend to ten years, and shall also be liabl# to fine. 

Explanation. — Penetration is sufficient to constitute the carnal intercourse 
necessary to the offence described in this section. See Indian Penal 
Go(fe. S. 377 M 

* -‘‘Cruelty,** 


(1) ‘‘Cruelty” what iB. 

Cruelty in law may bo defined as conduct of such a character as to have caused 
danger to life, limb, or health (bodily or mental), or as to give rise to 
a reasonable apprehension of such danger. Russell v. Russell, (1897), 
A. C. 395, Per Lord Davey, at p. 467. See, also, Evans v. Evans, 
(1790), 1 Hagg. Goite 35. N 


(2) What couBtituteB legal cruelty. 

In order to constitute cruelty the acts committed must be referable to perma> 
nent causes so as to endanger the future safety of the wife’s person or 
health. Plowden v. Plowden, 23 L.T. 26G , 18 W.R. 902 Eng. 0 


(3) What couBtituteB legal cruelty— CaBe-lay reviewed. 

(a) The following observations of Lopes, L. J., in Bussell v. Russell are worthy 
of being noted . — “ To constitute legal cruelty ” there must be danger 
to life, limb or health, bodily or mental, or a reasonable apprehension 
of it. We propose to test this definition by some of the more impor- 
tant cases that have been decided on the subject— v. Evans 
(1 Hagg. Gas. 38), decided by Lord Stowell in 1790, is the leading case 
” on the subject. As we read that case, no husband could be found 
guilty of legal cruelty towards his wife unless he had either infiicted 
bodily injury upon her, or had so conducted himself towards her as 
to cause actual injury to her mental or bodily health, or so as to raise 
a reasonable apprehension that he would either inflict actual bodily 
injury upon her, or cause actual injury to her mental or bodily health. 
In a word, he must so have conducted hiSiself towards her as to render 
future co-habitation more or 1 |^b dangerous to her life or limb, or 
mental or bodily health. There are some expressions in that most 
adbiirable judgment of Lord Stowell to which we would wish to refer. 
At page 30 the learned Judge says.—" What merely wounds the 
mental feelings is in few cases to be admitted, when they are not 
accompanied with bodily injury, either actual or menaced. Mere 
austerity of temper, petulance of manners, rudeness of language, a 
want of civil attention and accomodation, even occasional sallies of 
passion, if they do not threaten bodily harm, do not amount to legal 
cruelty ; they are high moral offences in the marriage state undoubt-^ 
edly, not innocent, surely, in any state of life, but they are not that 
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P- — ** Cruelty " — (Continued). 

cruelty against which the law can relieve.” At page 39, the learned 
Judge sums up what he had previously said thus — “ These are 
negative descriptions of cruelty ; they show only what is not cruelty, 
and yet, perhaps, the safest definition that &n be given under the 
infinite variety of possible cases that may come before the Court. 
But, if it were at all necessary to lay down* an affirmative 
rulei I take it that the rule cited by Dr. Bever, from Clarke and 
the other books of practice, is a good general outline of the cannon 
law, the law of this country, upon this subject. In the older 
cases of this sort, which I have had an opportunity of looking into, I 
have observed that the danger to life, limb or health is usually insert- 
ed as the ground upon which the Court has proceeded to a separation. 
This doctrine has been repeatedly applied by the Court in the cases 
that hitvc becn^cited The Court has never been driven off this ground. 
It has always been jealous of the inconvenience of departing irom it, 
and I have heard no one case cited m which the Court has granted a 
Divorce without proof of a reasonable apprehension of bodily hurt^ I 
bay an apprehension, because, assuredly, the Court is not to wait till 
the hurt is actually done , but the apprehension must be reasonable ” 
This was the state of the law m 1790, and wo venture to say that the 
doctrine there enunciated as td what constituted legal cruelty has 
never been materially altered. At that time no amount of want of 
civility, rudeness, insult or abuse, however gross, which did not affect 
life, limb, or mental or bodily health, or where there was not a 
reasonable apprehension of its so doing, was considered by the eccfbsi- 
astical tribunals to amount to legal cruelty, and that though tW 
parties were at the time co-habiiing. So far as we can ascertaii^, the 
authority of the case Evans v. Evans has never boon questioned — . 
Before the Divorce and Matrimonial Act, 1857, and since the passing 
of that Act, the same rule with re|jfb>rd to what constitutes legal cruelty 
has been followed by Sir Cress well Cress well, Lord Penzance and 
Sir James Hanneu , and Sir Charles Butt m December, 1891, at the 
trial of the case of Russell v. Russel, when the prcbcnl petitioner 
sued for a judicial separation on the ground of orucltyt said, inlaying 
down the law to the jury, that cruelty had been very often defined as 
injury causing dange,{ to life or limb or health ,• and it is, generally 
speaking, where the continuation of the conduct charged would bo 
likely to produce injury, either bodily or mental, or injury to health 
without an^ physical violence, that this Court interposes to protect 
the wife. There is no case in the books where words alone, however 
violent, however gall^g, and even if imputing a crime of the most 
disgraceful kind, have been held per se to constitute legal cruelty, and 
this when the parties were co-habiting as husbalid and wife. The 
case of Bray v. Bray (1 Hagg Eccl. 167) is a case which, so far as we 
can discover, has never been cited or followed as an authority, and 
IB contrary to Oale v. Gale, subsequently referred to. Bray v. Bray 
was a decision only with regard to admitting an article. Russel v. 
Busseh (1895) P. (C. A.) 15 ; 64 L. J. P. & M. 105. The learned 
Lord Justice in the above case after referring to some of the 
more important oases on the subject, proceeds to consider the 
observations of Lord Brougham in the case of Patterson v. Patterson 
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(9 H.L. case 308) . — Lord Brougham, at p. 328, says ** that if a 
man were continually charging his wife with every sort of immorality 
and criminal conduct, and there was not a shadow of foundation for 
the charges, made before her family, her friends, relatives and 
servants, and in the face of the world, there was little doubt that 
• what then rested only upon opinions would ultimately assume the 
form of decisions, and that to such injurious treatment, making the 
marriage state impossible to bo endured, and rendering life almost 
unbearable, the Courts of the country would extend the remedy of a 
divorce a mensa ei tuoro. These, howler, were obiter dicta, and 
were not necessary for the decision — . Again, at p. 318, Lord 
Brougham says this . — That the ground of the remedy iSi confind 
to personal violence is not the law of England and certainly not the 

la^ of Scotland. It is not true* that the law of England either 

requires acti^al injury to the person or threat of such injury We 
presume that this means that a reasonable apprehension of danger to 
life, limb or health, bodily or mental, will suffice without any actual 
injury or threat of it.” [cf. 21unshi Buzloor Rahim v. Shumsoonim 
JJeqam, XI, M 1. App 651 ; and Milford v. Milford, L.B , 1 P & D, 
295 , 3b L J.P& M. 30 and in App. 37 L J. P& M. 77 ; Russel v. 
Russel, (1895), P. (0.A) 315 . 64 L J. P & M. 106], P 

(6) In the opinion of the majority of the Court, therefore, and upon the weight 
of authority, to constitute legal cruelty there must be danger to life, 
limb, or health, bodily or mental, ora reasonable apprehension of 
such danger. See Russell v Bussell, 1895, P. (C.A.) 315. Q 

(c) In one case the Court granted a dperee nisi for dissolution to a wife whore 
DO acts of physical violence had been committed by the respondent. 
Bcthiine v. Bethune, (1891), Prob. 205 , CO L.J.P. 18 , 63 L.T. 259. R 

(4) Who may be guilty of craelty—Any of the parties may. 

Either of the parties to the marriage may b9 guilty of this offence. Kirkman 
V. A’w/b?»ia7i,(1807), 1 Hagg. Con. 409 , Furlonger\. Burlonger, (1847), 

• 5 Notes of Gases 422, 425. 8 

(5) What is cruelty in husband is cruelty in wife. 

What would be cruelty if practised by a husband towards his wife would 
generally bo cruelty if practised by a wife towards her husband. 
Furlonger v. Furlonqei, 5 Notes of Cases 425 (1847). T 

• 

(6) Tests to determine what is legal cruelty. 

(а) Apprehension of danger to life, lirfb, or health are the ordinary criteria 

ofJegal cruelty. It is a question of fact. Westmeath v. W., 2 Hagg. 
E.R. Bupp. 55 ; Evans v. E., 1 Hagg. O.C 39. Provided such a 
question comes before a jury, the presiding judge directs them as to 
what IS legal crutilty, preparatory to their finding. Tomkins v. T., 1 
Sw. Sl Tr. 170. 0 

(б) In determining what constitutes cruelty regard must be had to the cir- 

cumstances of each particular case, keeping always in view the 
physical and mencal condition of the parties, and their character an<} 
social status. Tomkins v. TomkvMt (1868), 1 Sw. & Tr. 168. Y 
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(c) In some oases one act may be so grievous as by itself to constitute cruelty, 
although this is seldom the case. SrrMlwood v. Smallwood^ (1861), 2 
Sw. & Tr. 397. Reeves v. Reeves, (1862), 3 Sw. & Tr. 139. W 

c 

(7) Text of ernelty— <AotB mast be such as to render further co-habitation uniafe. 

To constitute legal cruelty the acts must be of such a nature as to show that 
further co-habitation is unsafe. Curtis v Curtis, 1 S. & T. 192 ; 2V 
L.J. P. & M. 73 ; in app., 28 L.J. P.& M. 55 ; McKeever v. McKeever^ 
11 Ir.'R. Eq. 26. * X 

(8) CauBei and motiveB foif’huBband'B miBconduot immaterial. 

Whatever may be the cause or motive of a husband’s misconduct, towards his 
* wife the court is bound to protect the wife if ^t finds that further 

co-habitation with such husband would be unsafe^ unless she is herself 
greatly* to blame. Curtis v. Curtis, IS. & T. 192*, 27 Li.J. P.&M. 
73 ; in app., 28 Ij J . P. & M. 55 ; McKeever v. McKeever, 11 Ii. R. 
Eq. 26. Y 

(9) In determining whether an act constitutes cruelty regard must be had to the 
status of the parties. 

(a) In determining whether an act or act.s constitute cruelty in law, regard 

must be had to the position oF the parties, their mental condition and 
their social status. See laws of England, Vol. XVI, p. 174. Z 

(b) What may be cruelty m high class people may not be cruelty in a low class 

people. TomKius v. TmnKins, (1858), 1 Sw. & Tr. 168. A 

(c) In a case where blows were alleged to constitute the acts of cruePy 

alleged, it was pointed out that the juiy must have regard to the 
station in life which the parties had. Tomkins v. Tomkins, ( 1*358) , 
1 Sw. & Tr. 168. B 

(d) Blows between parties in the low^i^ and higher stations of life were 

different aspects.” Per Sir Cressioell iii Tomkins v. Tomkins, (1858), 

1 Sw. & Tr. 1684 • C 

(10) Ground of interference by Court in cases of cruelty. 

The ground of the Court’s interference is the wife’s safety, and the impossi- 
bility of her fulfillii^ the duties of matrimony in a state of dread. 
V. Milfwd, IP.* M. 296. * D 

(11) Cruelty committed by an insane person. 

Grulty committed by^an insane person has been held to be no ground for a 
judicial separation. Hall v. Hall, 3 S. & T. 347 ; 33 L.J.P. 65 , 9 
L.T. 810. I B 

N.B. — The remedy lies in the restraint of the insane husb^d, not the release 
of the wife. Ball v. Hall, (1864), 3 Bw. & Tr. 347. F 

(6) But as long as such insane person is at liberty, and there 'is danger of 
further cruelty, the Court scarcely entertains the question of sanity. 
Hanbury v. Banbury, (1892), p. 222 ; compare Baron v. Baron, 
(1908), 24 T.L.B. 273. G 

(c) The following observations of Butt, J. in Hanbury v, Hanbury, may also be 
noted : — ” If it can be shown that the insanity is jof such a nature that 
it will produce violence on the part of the husband, and endanger 
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the safety of the wife, though it need not entail the permanent in- 
carceration of the man, but only his restraint from time to time, — if 
the mania is recurrent, and comes on suddenly from time to time, 
she iflay be placed in great jeopardy. Tn such a case I can well con- 
ceive that, although in some instances, insanity may be one of those 
, misfortunes which must be taken by a wife with her husband for 
better or for worse, and though it may assume* the form of a disease, 
yet, if it is |uch as to imperil the wife’s safety, she is entitled to the 
protection of this Court. Ashuming for the moment that these 
attacks were not brought on the respondent by his own self-indul- 
gence, assuming that they were the result of hereditary disease, 1 
should still be disposed to hold that acts of cruelty committed in one 
of these fits of mama would entitle the wife to the remedy which she 
aslIS— separation from her husband.* The ordinary protection which 
she IB supposed to obtain by proceedings in lunacy is a delusion, 
because it does not protect her against the return home of her hus- 
band, who IS liable at any moment to become a lunatic.” Per Butt, 
J., Banbury v. Banbury, (1892), pp. 224, 226. H 

(12) Violence committed under the influence of an acute dlBorder, such ai brain 
fever. 

Acts of violence committed \inder the influence of an acute disorder, such as 
brain fever, where, the disorder having been subdued, there was no 
danger of their recurrence,* were held not to be ground for a decree of 
judicial separation. Curtis v, Curtis, 1 S. & T. 192 ; 28 L. J. P. 55. 

(1^ Hueband suffering from delirium tremens. 1 

Where the husband was suffering from attacks of delirium tremens it was 
• held that the wife was entited to protection. Marsh v. Marsh, 

1 B. & T. 312 ; 28 L.J.P. 13. J 

(14) Cruelty Is a question of fdet. • 

; and the court must direct the jury, in cases coming before them, to 

find whether the facts proved constftute legal cruelty or not. Tbm- 
kin^ V. Tcmkins, 1 Sw. & Tr. 168. * K 

(15) Cruelty on*the part of the wife— Protection of husband. 

(a) The wife may be guilty of cruelty as much as the husband. Furlonger v. 

Fwdonger, 5 Notes of Cases (1847) 422, 425. L 

(b) There may be cases where the husband stands in real need of a reparation 

to protect him from his wife’s conduct. See Prichard v. PncJiard, 
1864, 3 Sw. & Tr. 523. ^ M 

(c) The following observasions of Lushington, J. in Furlonger v, Furlonger may 

also be noted. — “ Generally flsipeaking that would be cruelty if 
practised by a wife towards her husband which would be held to be 
crifelty if done by him towards her. I say generally speaking, for 1 
think there must be some distinctions necesRarily founded on the great 
diflerenoe between the sexes, and the power of the husband in ordinary 
oiroumsances to protect himself from the wife’s violence ; still, the 
same great rule of danger to life or limb must prevail ; in these, as in 
all other cases of the same genus, necessary protection is the foundation 
of all separation.” Psr Dr, Lusttngton in Furlonger v. Furlonger, 5 
Notes of Oases 425, White v. White, 1 S. & T. 591. (Pritchard v„ 
Pritchard, 3 B. & T. 623 = Pickard v. Pickard, 33 L. J. P. & M. 168. M 



Act lY of 1869 (piYOBCE). 
9 . — ** Cruelty " — {Continued), 


[B.10 


(16) Initanoe where protection was afforded to huaband. 

Such protection has been afforded to the husband in the following cases : — 
Where the husband passively bore his wife’s fpul language and blows 
for many years, and in the end she drove him away from her chapel 
with abuse and blows, which caused him to fall m a fit. White 
V. Wnte, (1869), 1 8m. & Tr. 691. • W 

(17) Doctrine of constructive or cumulative cruelty in case of wife’s acts. 

(а) The doctrine that acts which in themselves do constitute cruelty may 

amount t6 cruelty under the special and aggravated circumstances of 
the case apply as well to the wife as to the husband. See Cochrane 
V. Cochrane, (1910), 27 T. L R. 107. 0 

(б) The following acts have been held to constitute cruelty on the part of the 

wife under the special circumstance of each particular case . — 

(i) Drunkenness on the part of the wife, ^leeny. Ofcen, (1801), 33 L.J. 

(P. M. & A.) 64. P 

(li) Obstruction of meals. (Ihid.) * Q 

(ill) Her unkindness to the husband when ill. (Ibid.) R 

(18) Points to be considered when husband seeks relief on ground of wife’s cruelty. 

In a suit by a husband for judicial separation on the ground of cruelty, the 
question is not simply whether the husband's safety is endangered, 
but the Court will also cdnsider whether the wife’s conduct may not 
endanger her safety by provoking her husband to retaliate. F%rth 
V. Forth, 36 L.J.P. 122, 16 L.T. 674. 

(19) Provocation as defence to cruelty. . 

(a) A wife was not entitled to a decree on the ground of her husband’s cruelty, 

if he had been provoked into the acts complained of by her. 
Wallscourty. Wallscouit, 5No.'o?Ca. 121 (1847) ; Waring v. Waring, 

2 Hagg. Con. C<163 (1813). • T 

(b) But it would be otherwise if the violence of his retaliation had been out 

of proportion to the provocation received. Best v. Bwf, 1 Add. 411, 
(1823) ; Taylm v. Taijloj, 2 Leo 172 (1766). U 

(20) Constructive cruelty. ' * 

is confined to cases of cruelty practised by a husband upon the children 

in the presence of their mother, and ought not to be applied to cases 
of more neglect, nor where the wrong-doer is the wife Manning 
v. Manning, 6 Ir. R,^q. 417 , and 7 Ir. B. Eq. 620. Y 

(21) Evidence of cruelty. 

(a) A decree of judicial separation on account of cruelty, properly proved, is 

accepted as prima facie evidence of that cruelty. Bland v. filand, 
(1866), L.R. 1 P. & D. 237. W 

(b) A Judgment in an English Court is not conclusive as to anything but the 

point decided. Castrique v. Imrie, (1870), L.R. 4 H.L. 414 ; Per 
Blackburn, J., at p. 434. X 

(c) Proof that a wife has made complaints about her husband is admissible in < 

evidence. Berry v. Berry and Carpenter, (1898), 78 L.T. 688. Y 
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9. — Cruelty — (Continued)* 

(d) For this purpose a certificate of a husband’s summary conviotiou for cruelty 
to his wife, 'which has the same evidential effect as a decree of judicial 
separation, though not the depositions then taken, may be used to 
corroboAte her allegations of cruelty. Harriman v. Hartvman^ 
(1909), 25 T.L.R. 291, C.A. Judd v. Judd, (1907), p. 241. Y 1 
•(22) Communidktion of dlBease— Evidence— New trial. 

In support of a charge of cruelty, evidence was given that the wife was infected 
with dissease, and that she had not been unchaste before marriage or 
unfaithful after it, but there was no evidence, beyond the presumption 
arising from the state of the wife, that the husband had ever suffered 
from the disease. The husband positively denied that he ever was 
diseased. The jury found that the husband was guilty of cruelty. 
Ifeld (by the Full Court. Willes, J», dessentmg), that there was no 
sufficient evidence to support the verdict , and a rule was made absolute 
for a new tifal on payment of costs, Morpheit v. Morphett, 1 P. & M. 
702. Z 


EXAMPLES. 

I.— Acts amounting to legal cruelty. 

(1) Wilful communication of a venpreal dUeaBO. 

(а) The wilful communication of a venereal disease was held to, bo cruelty. 

Ciocci v. Ci-occi, 1 Sp. Ecc. & Ad. 121 (1853). See, also, 11 Bur. 
L. R. 173. ’ A 

(б) If a husband, knowing that he is in such a state of health that by having 

connection with his wife he will run the risk of communicating 
the venereal disease to her, recklessly has connection with her, and 
thereby communicates the disease to her, he is guilty of cruelty. 
Boardman v^ Boardvian, 1 P. & M. 233. B 

(c) But the disease must flavo been actually communicated. Ctocci v. Ciocci, 

• 1 Sp. Ecc. & Ad 121 (1853). ^ C 

(d) Where the wife sued, under S. 10 of the Indian Divorce ^ct (IV of 18G9), 

for dissolution of her marriage with her husband (who filed a written 
statement, but did not appear at the hearing of the case) by reason of 
the cruelty and adultery of her husband and deposed that he suffered 
from a contagious and loathsome disease, which he communicated to 
her, Jield on medical evidence, that it must be presumed that the 
husband recklessly or wilfully communicated it to his wife ; for, when 
a husband, being a competent witnefs, does not come forward to 
assert his ignorance, the Court will hold the wilful intention proved. 
14 Bur. L. B. 173. • » 

(2) Communication of a venepcal diBease must be wilful. 

(a) The communication of a venereal disease to the wife must have been wil- 

ful on the part of the husband to establish it as cruelty. Brown v. 
Brown, L.R., 1 P. & D. 46 ; 35L.J.P. 13 , 13 L.T. 645. See, also, Afor- 
phett v. MorpJisU, L.R., 1 P. & D, 702 ; 38 L.J.P. 23 ; 19 L. T. SCXI^E 

(b) But that wilfulness may be presumed from the surrounding circumstan- 

oes. Brown v. By own, L.R.» 1 P. & M. 46 ; 85 L.J.P. 13 , 18 L.T. 645. 
See, also, Morphett v, Morpheit, L.B., 1 P. & D. 702 ; 38 L.J.P. 28 ; 
19 L.T. 801. F 
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9.—“ Cruelty (Con^inwed). 

1.— Acts amounting to legal cruelty— {Continued), 

(c) The wilfulnesB may also be presumed from circumstances , the condition of 

the husband, and the probabilities of the case, after such explana- 
tions as he may offer. (Ibid,) G 

(d) The following facts must be proved by the party to whom the disease has 

beenfbommunicated — 

(i) That the person having the disease himselj^, knew, cither from medical 
advice or from the obvious character of the symptoms, that he had 
an infectious disease, and (ii) that it existed in such a stage and 
form that connection was distinctly dangerous Moipliett v. Murphett, 
L.R., 1 P. 702 ; 38 L.J P. A, M. 23. H 

{e) In the absence of actual proof of the existence of disease, it is incumbent 
upon the other party in the medical evidence ahduced in support of 
the charge to lay the foundation for ^ scientific conclusion which 
should take the place of such proof, and from which the jury could 
find, first, that the charge of knowledge is true, and through that 
the charge of wilfulness. Morpkett v Morphett, L.B., 1 P. 702 , 38 
L.J.P. & M. 23. I 

(3) Spitting in the face. ^ 

Spotting in the face was held lo amount to legal cruelty, D'^Aquilar v. 
D^Agmlar, 1 Hagg. 775 , But see Choboins Case, Hctlcy, 140. Sec, 
also, Saunders v. Samidets, 5 No. of Ua. 108 (1847). J 

(4) Spitting in the wife’s face. ' 

(а) Spitting in the wife’s face, combined with other act') not of gieat violence, 

was held to amount to cruelty. [Vaddcll v. Waddell, 2 Sw. Tr 
584 ; 31 L.J.P. 123 , C L.T. 552. K 

(б) If such act was not objected to at th(^timc,tless weight would be attached 

to it when brought. {Ibid,) L 

(5) Neglect, coldness and insult^rodocing an attack of melancholia. 

(a) Neglect, coldness and inbult, producing an attack of melancholia, were 
held to amount to legal cruelty Walmeslcij v Wallnesleij, 69 L T 
152. See, .also, Auhourg v. Aubourg, 72 L T. 295 (1895). M 

(5) No general rule could belaid down as to what amount ol mere insults on 
the part of a husband towards a wife — in the absence of acts of 
physical violence — will amount to legal cruelty, but that each case 
must be decided on its own merits. (1891) P. 189 , 60 L.J.P. 20 ; 64 
L.T. 35. N 

(6) Habitually insulting conduct. 

Cruelty was established by proof of habitually insulting conduct and violent 
temper and threats. Palmer v. Pahnet, 2 Sw. & Tr. 61 , 29 L J.P. 
134 : 2 L.T. 363. ' 0 

(I) Aota of unprovoked violence. 

Repeated acts of unprovoked violence by a wife will be regarded as cruelty, 
although they may not inflict serious bodily injury on the husband. 
PntcJiard v. Pritchard, 3 Sw. & Tr. 523 , 10 L.T. 789 ; S.C., nojn. 
Packard v. Pickard, 33 L.J.P. 158. p 
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I. — Acts amounting to legal cruelty. — {Continued), 

(8) Aot of violence beinf{ of such a oharaoter as to found apprehension of farthep 

violence. • 

Where one act of violence is of such a character an to found a reasonable appre- 
hension of further violence in case of co-ha bitation, the vvife is entitled 
to [the protection of the Court Reeves v. Befioes, 3 8. & T. 139 , 32 
LJ.P. 178;^8L.T. 174. Q 

(9) Threats of actual violence. 

Threats of actual personal violence sometimes dbnstifcute cruelty, and the 
Court does not wait to act until such threats are carried into effect. 
See^J3os/oc/c v. Rostock, (1858), 1 Sw. & Tr. 221 ; Barrett v. Barrett, 
(1903), 20 T.L.R. 73. D'Jquilar v. D'Auqilar (Baron), (1794) 

I ^agg. Ecc. 773, 775 , Kvrkman v. Kirkman, (1807), 1 Hagg. Con. 

409 *, Knifiht^. Kniqht, (1865), 34 L. J. (P. M. & A.) 112 ; Sarhies v. 
iSar7. 1C5, (1884), Times, 28th June. R 

N B. — In the last case the husband conceived an aversion to the bride and 
wished her to divorce him. 

(10) Fits of mania. 

Where a husband who has been contined in an asylum is subject to recurring 
fits of mania which may ciid.i.nger the safety of the wife, «he is en- 
titled to M decree Hanhunf v. Banbury, 11892), Prob. 222 . Cl L J. 
r. 115. 8 

(1\)* Where a husband spread a false report about his wife 

Where a husband spread a false report about his wife, the effect of which was 
to injure her health, he was held to be guilty of legal cruelty. 
Jcajies V. Jeapes, 89 L T. 74 (190:1). T 

(12) Where a husband by his behltviour to his wife led a passer-by to take her 

for a xommon prostitute ^ 

Whore a husband by his boh.aviour to his wife in a public stree^t, led a passor- 
b\ to take her for a common prostitute and insult her, such act was 
held to constitute cruelty. MtlHe? v Mihier, 4 S & T. 240 ; 31 L J. 
P. 159. See, also, Kniqht v Kmqlit, 4 S. & T. 103 , 34 L.J.P. 112 ; 

II li.T. 252. U 

(13) Charge of adultery and of the birth of the child. 

A false of which he irt not the father, is cruelty, if the wife’s health 

suffers in consequence. Jeajies v. Jeapes, 39 L.T 74. Y 

(14) Wife charging husband with false charfs of unnatural offence. 

Where a wijc persisted in bringing against her Imsband by word of mouth, and 
in IcttcLb written to members of his family and others, a charge of 
ha\ iiig committed an unnatural offence, the charge not being true nor 
behoved by her to bo true, held that she had not been guilty of such 
cruelty as would er title her husband to a decree of judicial separation. 
Bussell V. Russell, (1895), P 315, 04 L-J P 105 , 73 L.T. 295. W 

(15) Cruelty to children 

Acts of cruelty to children may amount to cruelty to the wife, when com« 
mitted by the husband in the presence of the wife and for the purpose 
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9.’“*' Cruelty " — (Oonlmtied), 

I.— Acts amounting; to le^al cruelty— (OoncIf^M). 

of giving her pain. Sugqate v. Suggate, 1 Sw. & Tr. 489 ; 28 L.J.P. 
46. See, also, Birch v. Birch^ 42 L.J.P. 23 ; .28 L T. 40 ; Mannmg 
V. Manning, 6 If. Rep. Eq. 417 ; 7 Ib%d, 520; Sant v. Sant, L.R. 5 
P.C. 370 ; 43 L J. P.C. 73 ; 30 L.T. 415. X 

(16) Uadae ezerolae at martial aathorlty. 

If force, whether physical or moral, is systematically exerted to compel the 
submission of a wife to such a, degree, and during such a length of 
time, as to injure her health and render a serious malady imminent, 
although there be no actual physical violence, such as would justify 
a decree, it is legal cruelty, and entitles her to a judicial separation. 

KeUy V. Kelly, 2 P. & M. 31. 59. * Y 

• 

(17) Conviction of haiband— Consequent break-down of wife’s bealtb. 

A husband may be guilty of legal cruelty towardb his wife by the mere fact cf 
being criminally convicted, if the disgrace and shook arising out of 
such conviction causes a break-down of the health of his wife. 
Thompson v. Thompson, 85 L.T. 172 (1901) , Bosioorthicli v. 

Bosworthick, 86 L.T. 121 (1902). Z 

II.— Acts not amounting; to leg:al cruelty. 

(1) Galling words. 

There is no case in the books where words alone, however violent, however 
galling..... have been held per se to constitute legal cruey^y” 
Rtissell V. Russell, P.D. C.A. 1895, p. 315. 

(2) Drunkenness. ^ 

(a) The Court has refused to interfere where the wife suffered great misery 

from her husband’s drunkenness, but there was no violence Hudson 
V. Hudson, 3 S. & T. 314. ^ B 

(b) And even where habj^tual drunkenness has ^beon coupled with •a senes of 

annoyances and extr.aordinary conduct, and acts of considerable 
violence, the Court has held that legal cruelty was not committed 
Broun v. Brown, 14 W.R. 318. Scott v. Scott, 29 L./ P 64. C 

(c) But a husband’s constant intoxication coupled witl^ some slight acts of 

violence, and an attemp^ to cut his wife’s throat, was held to 
constitute cruelty. Power v. Pow er, 4 B. & T. 173 ; 34 L.J P. 137 
13 L.T. 824. D 

(d) If a woman mairy a drunkard, with full knowledge that he is a drunkard, 
she IB not on that ^count to be held to take, without redress, the 
risk of anything that may happen to her, as the consequence of his 
drunken habits. JValket v. Walker, 77 L.T. 715 ^1898). E 

(3) Communication of a cutaneous complaint. 

Wilful communication of a cutaneous, complaint, if it stood alone, was held 
insufficient for a sentence of separation. CJiesnutt v. Chesnutt, 1 Sp. 
Ecc. and Ad. 198 (1854) ; Neeld v. Neeld, 4 Hagg. 263 (1831). F 

(4) Single act of violence, 

(a) A single act of violence by a husband towards his wife will not, unless it 
produces any considerable injury to the person of the wife, constitute 
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9. — Cfuelty ** — {Continued). • 

II.— Acts not amounting to legal cruelty— (Continued), 

cruelty in the legal senne of the term, |8 not, although unwarrant- 
able, flufficient to found a decree of judicial separation. Smallwood 
V. Smallwood, 2 S. & T. 397 ; 31 L.J. P. & M. 3. G 

(h) But |f from the single act of violence a reasonable apprehension may arise 
that further violence to the wife would result in case of co-habitation, 
the wife can ..claim the protection of the Court. Reeves v. Reeves, 3 
S. & T. 139 ; 32 L J.P. & M. 178. H 

(c) The learned Judge in that case Smallwood v. Sfnnllwood wrote, “ That the 

conduct of the respondent was unwarrantable is true, but I have 
examined the cases referred to and find m each of them not merely 
one" violent act committed under excitement and not producing any 
considerable injury to the person but repeated acts furnishing such 
evidence of stKvitia as warranted the Court in concluding that the 
wife could not co-habit in safety with such a husband and was, 
therefore, entitled to the protection of the Court.” 8 Ind. Gas 1188.1 

(d) The evidence showed that the parties quarrelled whilst living together and 

that the respondent struck the petitioner and the latter struck the 
former back in self-defence and left him and lived with her brother. 
Held, that the petitioner had not proved sufficient cruelty to entitle 
her to a divorce. 8 Ind. Cas. 1188. * J 

(e) Again if the general conduct of the husbind toward'^ his wife be of such a 

character as to degrade the wife, and subject her to a course of 
annoyance and indignity injurious to her health, the Court may hold 
such conduct to amount to legal cruelty although the evidence of 
j actual violence may not be sufficient to warrant a finding of legal 

cruelty. Kmqht v. Knight, 4 8. & T. 103 ; 34 L J. P & M. 112. K 

(f) A single act of cruelty, provided it is of sufficient gravity, may be enough 

to constitute cruelty. Holden v, Holden, 1 Hagg. Con. C. 458 (1810), 
• See, also, 8 Ind. Cas 1188. L 

(5) False charge of adultery. 

A by a husband agaiust his wife, though made maliciously will not by 

itself constitute legal cruelty. 4 A. 374. M 

(6) Charge of immorality. 

(а) A by her husband against his wife will not by itself amount to legal 

cruelty. Dwnant v. Durrant, 1 Hagg Eccl. Rep. 752. N 

(б) Nor IB the conduct of the husband bringirg sa groundless and malicious 

charge against his wife’s chastity. Brown & Powell on Divorce, 7th 
Ed. 1905, p. 68 ® ’ 0 

(7) Charge of having oommitted incest. 

(а) A charge of having committed incest is not by itself sufficient to constitute 

legal cruelty. Gate v. Gale, 2 ^b. Eco. Rep 421. But in Bray v. 
Bray, 1 Hagg. Eccl. 167. P 

(б) “ It IB not possible to conceive cruelty of a more grievous fhar.icter (except 

perhaps, great personal violence) than an accusation of incest made 
by a husband against his wife.” Per Sii John Nicholl in Bray v. 
Bray, 1 Hagg. Eccl. 167 ; But see, also, Gale v. Gale, 2 Rob. Ecc.j 
Rep. 431. Q 
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e 

II. — Acts not amountinjc to legal crue\ty—{C(yncluded), 

(8) Cruelty to child 

, to wound its mother’s feelings, is not sufficient to constitute cruelty 

to her unless it was such as to injure her health Birch v. Birchs 
(1873), 42L J. P &M. 23. R 

• p 

(0) Where the acts Alleged to constitate cruelty were confined to three days in a 
married life of three years , 

, it was held that the legal oifence of cruelty was not established. 

Plowden r Plnwden, 23 L.T. 266 , 18 W.R. 902 Kng. S 

(10) The following acts also have been held, each by itself not to constitute legal 
cruelty I— 

(а) Want of civility, 

(б) Actual rudtfness, • 

(c) Tn«ult, bad Language or abuse. See D' Aifiiila} v. D'Aquilar, 1 Hagg. 775 , 

Keniich V. Kennch, 4. Hagg. 120 and other cases cited lu Brown and 
Powell on Divorce, 7th Ed 1905, p. 58. ^ T 

N.B. — But words of mcnaco raising a reasonable apprehension of bodily 
harm would amount to cruelty. (Ibid.) U 

(d) Attempt by husband to debauch his own female servants. Du? ant v. 

Diuant, 1 Hagg R R 769 V 

Insulting a wife m the street, so grossly as to cause her to be taken to be a 
prcHtituto, was tormcrly allowed to be cruelty , but according to 
recent rulings this would not by itself amount to cruelty. Milner v. 
Milnei , (1861), I Sw. & Tr 240. 

(f) Noi spitting in her fac«' would so amount Clobornv. Cloborn, (1629), 
llet lid , lyAguihn (Lady) \ lyAqmhu (Bmm), supia , SaftJiders 
V. SaimdejSj (1847), 1 Rob Eccl 540, 562 X 

(r?) Nor such conduct as would justifj he# rcffisal to co-habit, is, by itself, a 
sufficient cause for relief lius&ell v. Russell, supra, (1897), A.C 
yjb , coinpa} e fhdvies y Holmes, {llbb), 2 "Lee 116 Y 

(h) Nor would drunkenne.ss, pe? se, amount to cruelty. Chesnutt v, Chesnutt, 
supra , Scott w. Scott, (18G0), 29 L.J (P M & A.) 64 (ivife’s) ; Hudson 
V. Hudson (1863), 3 Sw & Tr. 314 , but sec the more modern view 
expressed in Waller v 31 L J P. & IVk 117 Z 

N.B —But a wife or husband is entitled to the protection of the Court against 
acts of cruelty, committed by a husband or wife, when under the in- 
fluence of ^rink. Maich v Maich, (1858), 1 Sw. & Tr 312 ; Poiver v. 
Power, (1865), 31 L J (P M. & A.) 137 , Waller v. Waller, eupra. A 

111.— Acts that amount to Auelty under special circumstances. 

(1) Certain acts, each m itself not cruel may accumulate axfd amount to cruelty. 
{a) Continued acts of ill-usage, none of them, in themselves, sufficient 
to support a charge, m.iy accumulate until a case of cruelty* arises. 
Power V. Pouc}, (1865), 34 L.J. (P. M. & A ) 137. B 

(b) Such acts, however, if only continued for a short time, may be 
due to circumstances of the moment, and cause no real danger to the 
life, health, or even future happiness of the wife or husband. Plowden 
V. Plowdeyi, (1870), 23 L.T. 2(36, OUver v. Oliver, (1801), 1 Hagg. Oont 
361, Per Sir William Scott, at p. 371. C 


[8.I., 
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P. — “ Cruelty ’ (Continued ) . f 

Ill.^Acts that amount to cruelty under special circumstances— 

(c) SometimeB, acts which will not under ordinary circuinsbances amount to 

cruelty have been held to be such, under the peculiar circumstances 
in which the acts charged were committed The following acts are 
examples. 

(i) The communication of a venereal dibeasc. See Boa-^hnaji v. I? , Tj R IP 

& D. 231; Blown v. B , ilhid). 46, Collett v C., 1 Cert 778, Cwcci v 

O. I.E (S. A. I 2 I , Moi phett v 11 ,1V. & 1). 702. D 

(ii) Spitting. Bee lyAqmla* v. D\i. 1 Ilagg. E R*hupp. 776, and Waddell v 

ir., 31 L.J. Mat. 123. E 

(ill) Where a blow was aimed which missed its object D' Aguilar v D\i , 
ante*, Holden v. II , I Hagg 458. 

(iv) Adultly in the household Cousen v. C., 34 L^. Mat 139 G 

(v) Excessive maritai intercouiac. Evans v. E., 1 llagg C.U. ante H 

(vi) Insults and violent temper, etc , causing mental anguish, Knight v K., 

34 L.J. Mat. 112, Bower v. B., 31 L J. Mat 138, Saihibsv S., Times, 
June 28, 1884. 

(vii) Enforcing the wife’s prostitution Coleman v C., 35L J. Mat. 37. 

(vm) Leading others to think that the wife was a prostitute. Milner v M , 
31 L J Mat. 159. ^ K 

(ix) The husband’s madness. Cui^is v. C , 27L. J. Mat. 80 , Martin v. M , 

29 L.J, Mat. IOC . Dysait v. I) , 1 Rob. 110 , Llolden v. H ante. Hall 
V. JJ., 3 Sw. & Tr. 349. White v. W , 1 Sw. A Tr .592 L 

(x) Drunkenness on the part of the husband. Marsh w J/., 28 L.J Mat. 

13 , Hudson V. IL, 3 Sw. & Tr. 314, 33 L J Mat 6 M 

(xi) Husband’s constant drinking Bowei v. Boner, (1805), 34 L.J. (P ]\I & 

A.) 137. . N 

(xii) Blows inflicted on the wife which aro not of a serious nature (Ibid.) 0 
(iciii) Indicting bruises on the wife. (Ihid.)^ p 

(xiv) Pretending to cut wife’s throat. (Ibid.) * Q 

ScG^also, Laws of England, Vol XVI, p. 474 note. R 

(xv) Threats by the husband Birch v. B., Mat 24 Cinpcnterv C. 

MilVtr,J,It, 160, Huluif'v. 71.. 2 Add 27, D'Aqiiilai \ D\i., I 
Hagg. E.R. Sapp. 775. S 

(d) The following also have been held not to be valid grounds for lolicf except 

on the grounds of cumulative or construoyve cruelty — 

(i) More vulgar, or even obscene, abuse, D' Aguilar (Lady) v, D'Agvilm 
(Baron), (1794), 1 Hagg. Ecc. 77o, 775, Dysart (Katl) v. Dqsait (Count- 
ess)^ (1844), 1 Rob. Ecol. lOG , Chasnutt Chesnuit, (1851), 1 Ecc A 
Ad. 196 , and see Barlce v. Barlcc, (1822), 1 Add. 301, 306 T 

• (ii) Of false accusations of adultery. Durant v. Durant, (1825), 2 Rob Ecc 
733; Walker V, Walker, (1898), 77 L.T 715 (pre-mantal) ; Jt’rtpes v 
Jeayes, (1903), 89 L.T. 74. U 

(ill) False accusation of incestuous adultery. Gale v. Gale, (1862), 2 Rob. 

Eccl. 421 ; Bray v. Biay, (1828), 1 Hagg. Ecc 103 Y 

(iv) False accusation of unnatural practices. Bussell v. BusselU (1895), • 

P. 315, C. A. , (1891) A.C. 396. W 
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, 9.—** Cruelty ” — (Co^tmited), 

III.— Acts that amount to cruelty under special circumstances — (Contirvued), 

Attempts of husband to debauch his own female seryants. 

(v) The attempts of a husband to debauch his own ’female servants ** are a 
strong act of cruelty, perhaps not alone sufficient to divorce, but 
which might weigh, m conjunction with others, ^s an act of consi- 
dedible indignity and outrage to bis wife's feelings.” Popkin v Pop- 
kin, 1 Hagg. 766. , X, T 

MISCELLANEOUS. 

(1) Revival of condoned 'cruelty by adultery and condoned adultery by subse- 

quent cruelty. 

In the Divorce Court, as in the Ecclesiastical Courts, cruelty will revive con- 
done^ adultery and Vice Vasa. Palmer v. Palmer, 2 S. & T. 61, 29 
L.J.P. 124 , 2 L T 3G3. Z 

(2) Condoned adultery and desertion— Revival of. * 

Condoned adultery may be revived by subsequent dcsoriion, and condoned 
desertion by subsequent adultery. Blandford v. Blandford, 8 P.D. 19 ; 
52 L.J.P. 17 ; 48L.T. 238. A 

(3) Revival of condoned cruelty by subsequent cruelty 

Subsequent cruelty was held to revive condoned adultei^y. Moore v. Moore, 

* (1892), p 382 ; 62 L.J.P. 10 , 67 L T. 530 B 

(4) Acts that would revive condoned offences. 

Slighter acts than would suthcc to found an original suit are suffici^snt to 
revive condoned cruelty. Cooke v. Cooke, 3 S. & T. 26 , 32 L.J.P. 
151 8 L.T. 644 , on appeal 3 S. & T 246. C 

(5) Condoned adultery revived by undue familiarities with stranger. 

Condoned adultery might be revived b;^ faifiiliarities falling short of actual 
adultery. Winscotnc v. Winsco^ne, 3 S & T. 380 ; 33 L. J P. 45 , 10 L. 
T. 100 , Ridguay v. Ridgioay, 29 W.R. 612. ' D 

(6) Harsh treatment revives condoned cruelty. 

So also harsh and degrading treatment, short of personal violence, would revive 
former acts of cruelty. Curtis v. Curtis, 1 S. & T. 192. E 

(7) Revival of former acts of cruelty by subsequent threats. 

Subsequent threats, which satibty the Court that further co-habitation would 
be attended with danger to the party threatened, but not otherwise 
will rcviVe former acts of violence. Bostock v. Bostock, 1 S. & T. 
221 , 27 L. J F 86. ^ P 

(8) Habitual unkindness revives condoned cruelty. 

Habitual unkindness, without blows, was held to revive condoned cruelty. 
Mytton v. Mytton, 11 P.D 141 , 57 L.T. 92. G 

to—** Desertion.” 

(1) Desertion, what constitutes. 

(a) Desertion, according to this Act, “implies an abandonment against the 
wish of the person charging it.” 4 C. 260 (276) = 3 C.L.B. 484. G-1 

(5; There is a great difficulty in giving a precise definition of desertion, and 
cases may aiise in which it will be difficult to say whether the facts 
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• 

proved do or do not constitute desertion within the meaning of the 
statute. TJwmpson v. T., 27 L J Mat. 65 , Craves v Graves^ 33L.J. 
Mat. 70. H-1 

(c) “To desert is to forsake or abandon But what degree or extent of 
withdrawal from his wife’s society conntitutes a forsaking or aban- 
• donment of her ? This is easily answered in ^mc cases, not so easily 
in others, for the degree of intercourse which married persons are 
able to maintain with each other is various. It depends on their walk 
in life, and is not a little at the mercy of external circumstances. 

. . . From thc.^e consideratious it is o*bvious tnat the test of finding 

a home for the wife and living with her i.s not universally applicable in 
pronouncing * desertion ’ by the husband, nor does any other criterion 
suitable to all cases present itself ’ TriZ/nriasv. WilliamSt') Sw. & Tr. 
5&. ■ J 

{d) ‘ Desertion nicaijs abandonment and implies an actual withdrawal from a 
co-habitatioii that exists , the word carries with it an idea forsaking 
or leaving, and is hardl> satisfied by thcuLgative position of standing 
apart. Fitzgerald v Fitzgerald, L.R 1 P & 1\ 6‘J7 K 

(e) It moans Momething equivalent to leaving a wife destitute, llusuellv, 
Ilaswell and Sanderson, 29 D.J. Mat 21 , Cudlipp v. Cudlipp, 27 L..T. 
Mat. 61 , AUiope v. Ast?ope, 29 L. J. Mat. 27 , Ilajris v. llatris, 31 
L J. Mat G L 

(/) The husband must go away agitinst the will of the wife M. G. A. 1861, 47 
and 48 Vict , c G8, App. A See, also, S. 3 of this Act M 

{g) In order to constitute desertion, there must be deliberate purport of 
abandonment of “ conjugal society.” Macqueen on Divorce, p 202, 
cited in argument 4 C 2G0 (2G5)-3 C L.R. 484 N 

(/i) To amount to desertion, the withdrawal from co-liabit.itioii must be volun- 
tary BcavanWJJeavan, 2 S T. G52. L J J* & M. 3C. 0 

U) To constitute desertion, the act relied ^n must be done against the will 
of the person setting up the desertion. Kvidouco of separation only 
tends to prove desertion Ward v Ward, 1 S.L.T. 185, cited in argu- 
• ment in 4 C 2G0 (26G) =3 C.L R 484. ' P 

ij) As long as a husband treats his wife as a wife by maintaining a degree 
a^d measure of intercourse according to his means, be cannot bo 
said to have deserted. WiUunmv Williams, 3 S.L T 547, citedm 
argument in 4 C 200 (2GG) = 3 C L R 481 Q 

(/r) No one can desert who docs not actually a^d wilfully bring to an end an 
existing state of cohabitation, bhtzqeynld v Fitzgerald, 1 P & M. 
694. cited m 3 C 485 (491) =1 C L R 552 R 

(0 If the^Rtato of co-habitation had ceased to exist, whether by the adverse act 
of husband and wife, or even by the mutual consent of both, desertion 
becomes impossible to either, at least until their common life and 
homo has been roaumed. Fitzgernhi v Fitzgerald, 1 1* AM G94. S 

m) The refusal by eit.icr of the request of the other, to resume conjugal 

relations, does not constitute the offence of desertion Fitzgerald v, 
Fitzgerald, 1 I\ & M. 694. T 

n) A wife having reasoi to b^eve that her husband had been guilty of adul- 

tery, separated from him, and instituted a suit for divorce in whiSh 
she failed, They never afberwaids lesumed co-habitation, and neither 

]1 
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of them took any step for the purpose of bringing about a rooonoilia- 
tion. The conduct of the husband in holding aloof from the wife, 
and making no demand for co-habitation, was held not to constitute 
desertion. Fttegerald v. Fitzgerald, 1 P. & M. 694. U 

(o) Mere absence does not necessarily cause a breach of co-habitation. 3 C. 

185 tl91) = l C.L.R. 652 ‘ Y 

(p) It is desertion if one party to a marriage, without the consent or against 

the will of the other, wilfully, without cause or reasonable excuse, 
makes thq other live apart for two years or more. Smith v. Smith, 
(1859), 1 Sw. & Tr. 369 , Fitzgerald v. FiUgeiald, (1869), L.R. 1 P. 
& D 694 , Beerv. Beer, (1906), 64 W.R 561 ; Thompsonv. Thompson, 
(1858), 1 Sw & Tr. 231. « W 

(g) As regards W'hat constitutes desertion, sec also Williaihs v. Williams, 3 S. 
& T. 547 and Lawrence v. Lawrence, 2 S. & T. 575, cited in argu- 
ment in 4 G. 260 (265) = 3 G L R. 484.' X 

(2) English deolBloneto be referred in deciding whether an aot constitutes desertipn. 

(a) Abandonment is not defined in the Aot, but the Indian Statute adopts the 
view taken by the Courts in England in construing the English Act. 
4 C 260 (276) = 3 C L R. 484. Y 

(5) The expression “ against the wish ” is capable of two meanings. It may 

be construed either as contrary to an actually expressed wish of the 
person charging, and notwithstanding the resistance or opposition of 
such person, or it may mean simply an act done when the wisk of 
the person affected by it is the other way. 4 C 260 (276) = 3 C 
484. Z 

N.B. — All the English cases seem to put the stronger and more deffnitd con- 
struction upon the words 4 C. 260 (276) = 3 G L R 484. A 

(c) As the Indian Legislature has adopted the language of the English decisions, 

our Courts ought to interpret them in the same way do the 
English Courts '' 4C 260 (276) = 3 cf L.R. 484. B 

(d) The decisions of the Probate and Divorce Courts in England ought to 

guide the Courts in India, except in cases involving {ieculiar circum- 
stances of Anglo-Indian life. 4 C. 260=3 C.L.R 484, C 

■ 

(3) Intention to desert. 

In every case of desertion, there must be an intention to desert. The question 
of intention is one of fact, or of inference from facts, necessarily 
varying wi& the position of the parties. Frcnch-Brewster v. French- 
Brewster and Go7-e,| (1889), 62 L T. 609, Lawrence v. Lawreyice, 
(1862), 2 Sw. & Tr. 675 , Williams v, Williams, (1864), 3 Sw. & Tr. 
547. ^ D 

(4) Desertion implies abandonment and want of consent. ^ 

(a) Desertion by the Indian Divorce Act, implies "an abandonment against 
the wish of the person charging it,'’ which, m effect, introduces into 
the Indian Statute the view of the English Courts in their construc- 
tion of the English Act 4 C, 260=3 C.L.R. 484. E 

(6) The abandonment, in desertion, inust be against an actively expressed vnsh 

of the person charging and, no tivith standing the resistance or opposi- 
tion of such person. 4 G. 260 = 3 C.L.R. 484. F 
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» j 

(5) Desertion, oommenoement of. 

(a) Desertion oommencos when the intention to desert is complete. Gate- 
house V. Gatehouse, (1867), L.R. 1 P. & D. 331. Q 

{b) In the above case desertion was held to begin when the husband repudiated 
hiB wife in favour of a mistress. Gatehouse v. Gatehouse, (1867), L.R* 

• IP & D. 331, followedin SticJcland v. Sticklan^, (1876i, 35 L.T. 767.H 

(c) Desertion begins when the husband makes up his mind to abandon the 

wife and live with another woman. Gatehouse v. Gatehouse, L.R. 1 
P. & D. 331, cited in argument in 4 C. 260 (265). I 

(d) It IS difficult to conceive a desertion of which the person deserted is uncon- 

scious. It must be taken to commence when the person deserted 
becomes aware of it. 4 C. 260 (279). J 

(c) Deserti9n commences not at the time when the> husband and wife ceased 
to CO habit, but at the time when the husband made up his mind to 
abandon the wife. Gatehouse v. Gatehouse, 1 P. & M. 331. K 

(6^ Desertion implies a prior living together. 

Desertion at any rate implies that the parties are living together at the time 
when the desertion takes place. Per Stephen, J. m Fitzgerald v. 
Fitzgerald, (1869), L.R. 1 P. & D. 694. L 

(7) Previous oo habitation not necessary to desertion. 

Previous co habitation is not necessary to establish the offence of desertion. De 
< Lanhenque v. De Lanbenque, 1899, p. 42. M 

(8) Desertion once begun not stopped by subsequent imprisonment. 

• Desertion, once begun, may continue although imprisonment, or the fear of 
it, may prevent return Drew v. Dreio, (1888), 13 P.D. 97. H 

(9) What is desertion in one may^not be desertion in another. 

(a) The facts which constitute desertion ^ary with the circumstances and 
mode of life of the parties. Williams v. Williams, 3 S. & T. 647. 0 

(5) So long as a husband treats his wife as a wife by maintaining such degree 

and manner of intercourse with her as might naturally be expected 
from a husband of his calling and means, he cannot Le said to have 
“deserted ” her. Williams v. Williams, 3 S & T. 547. P 

(c) The absence of a husband in his ordinary occupation as a mariner does not 

constitute desertion. Ex paite Albridge, 1 S. & T. 88. Q 

(d) But a person who is not a mariner nor one trhose occupations require his 

absenting himself from the w^e, can have no such excuse. {Ibid.) R 

(10) Husband not entitled to forcibly shot up wife. 

A husband is not entitled to prevent his wife from leaving him by forcibly 
^ shutting her up. R v. Jackson, (1P91), 1 Q.B. 671, G.A. B 

(11) Proof of desertion, 

(a) A wife is bound, when seeking to prove desertion, to give evidence of 
conduct on her part, showing unmistakably that such desertion was 
against her will. 4 0. 360 — 3 C L.R. 484. T 

(6) The facts relied on to prove desertion must be something beyond meiB 

adultery ; and t he wife would be bound to give evidence of conduct on 
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her part, showing, unmistakably, that the desertion was against the 
will. In order to obtain a divorce, a wife, if she cannot prove cruelty, 
must prove desertion m addition to adultery, and this cannot mean 
adultery plus adultery. 4 G. 2G0 = 3 C L.K. 484. U 

(12) Evidence of marriage. 

The bare assertion of the petitioner is not sufficient proof of her marriage in 
order to satisfy the rcquiromeuts of the ^ct. IG M. 455 (456). V 

(13) Decision in undefended cases, value of. 

In the Divorce Division, deci'^ions iti undefended cases without agrument have 
not been treated as binding. Smith v Smithy (1905), p. 249. W 

(14) Courts cannot consider past desertion. 

Courts cannot ta*ke into consideration an actual desertion in past years which 
has been terminated by a return to co h^ibitation. Ex parte A Ibyidge^ 

1 S. &. T. fi3. X 

(15) Petition for dissolution of marriage — Decree for Judicial separation. 

Whore a husband and wife separated, purely for reasons of convenience, but 
with no intention of a permanent separation, and the husband was 
living in adultery with another woman, during the entire period of 
separation, unknown to the wife, and once, in the interval, communi- 
cated his willingness to .assist her in securing a divorce, and whore 
the wife, though not openly consenting to the separation, was never 
anxious to resume conjugal relations with her husband, it was held 
that she was entitled only to judicial separation, and not to a decree 
for dissolution of marriago, as all the facts relied upon by hpr as 
desertion amounted only to a prolonged .systematic adultery. 4 G. 

2G0 = 3 C.L.R. 484 Y 

& 

(161 Dissolution -Deseption before the adultery complained of. 

The Court will not dissolve a marriage on th^ ground of the wife’s adultery 
when satisfied that before the date of the adultery complained of, the 
husband deserted her without reasonable excuse. Yeatman v. Yeatman, 

2 r. & M. 187. Z 

(17) Decree for restitution disobeyed — Effect. 

A decree of restitution of conjugi^ rights, if disobeyed, entitles the petitioner 
to a decree of judicial separation. M.C.A. 1884 , G. 68, App. A ; and 
Oldroyd v Qldroyd, 1896, p. 175. A 

EXAMPLES. 

A.— Acts amounting: to desertion. . 

(1) Going abroad to India and ceasing to coprespond with wife. 

(a) Whore the husband, being in difficulties in the first instance, enlisted and 

went to India, but never, after discharge, corresponded with his wife 
or contributed to her support, he was held guilty of desertion. Henty 
V. Hmty^ 33 L.T. 263. See, also. Smith v. Smith, 68 L.T. 689. B 

(b) A husband left^^his wife to serve in the army abroad, but ceased after a 

time to correspond with her or to contribute anything to her support. 
Held, that though he left her for a legitimate purpose, his mhseg^unt 
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A.— Acts amounting to desertion— (Cora^inz^eci). 

conduct clearly showed hia deaitc to break ofE all association with her, 
and that, therefore, he had deserted her. Hcnty v. Henty, 33 
L T.N.S. 2G3 ; 24 W.R. Dig. 91. * C 

(2) Absence after stipulated time. 

• • 

If absence for a time be agreed to, and that time be exceeded, desertion may 
afterwards yise Basinq v. Basing^ (1864), 3 Sw. & Tr. 516, D 


(3) Bringing to an end an existing state of conjugal intercourse. 

Co-habitation does not necessarily imply continued residence daily and nightly 
under one roof. Circumstances, such as domestic service, business 
duties, may separate husband and wife, and there may yet bo an 
existing state of co-habitation, and the husband or wife who brings 
this state of things to an cud may become guilty of desertion. Biad- 
shaw V. Brttdshavi, (1897), p. 24 , 66 L.J.P. 31 , 76 L T. 391 ; 
Huxtahle v. ITuxtable, (1899), 68 L.J.P. 83 , Kay v Kay, (1904), p. 
382 , 73 L.J.P. lOS , 91 L.T. 360 ’ E 

(4) Constructive desertion. 


While if one spou&o bo forced by the conduct of the other to leave home, that 
may, in duo time, become desertion by the offender. Ordves v. 
Graves, (1864), 3 Sw. & Tr. 350. p 


N.B. — This ib sometimes called “ constructive desertion.** 


(5) Jnvoiuntary absence. 

For a case in which, .was held to constitute desertion. Townsend v. Townsend, 
3 P & M. 129 0 

(6) Fliilure to comply with a reasonable condition before return of the deserting 
party. 

If either husband or* wif^ fail to comply with a reasonable requirement, 
. insisted upon by the other as a condition of return to co habitation, 
desertion will continue, although would be otherwise if the condi- 
tion were unroabonable. Dallas v. Dallas, (1874), 43 L.J. P. & M. 

• 87 , Dickinson v. Dickinson, supra H 

(7) Refusal of husband to abandon his bad habits. 

The husbanfl’s refusal to abandon his bad haoits which compelled the wife to 
leave his house was held to amount to desertion. Gibson v. Gibson, 29 
L J- P. & M. 25 cited in argument in 4. C. 260 (264j = 3 G.L B. 484. 1 

(8) Occasional visits, no excuse for desertion. j 

Living secretly with another woman, and occasionally visiting his wife with- 
out intercourse, may amount l!o desertion. Gaicia v. Garcia, (1888), 
laP.D 216. J 

(9) Payment of allowance to deserted wife no excuse for desertion. 

® A husband must not abandon the society of his wife altogether without good 
cause, and even if, after doing so. ho pays her an allowance regularly, 
that is no answer to the charge of desertion Macdonald v. Mac- 
donald, 4 S & T. 242. K 

(10) Desertion, inference of, from letters and actions. 

For a case where dei*ertion was inferred from the husband’s letters and 
actions, see Lewrence v. Lawrsnee, (1862), 2 Sw. & Tr. 675. L 
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A.— Acts amounting to desertion— (Co^itinwd). 

(11) Words of an injured wife uttered in disgust not to be taken as evidence of 
intention. 

The husband leaving his wiCe and expressing his intention not to return to 
co-habitation was held to amount to desertion ; although, the wife, 
after^ desertion, made use of casual expressions purporting that she 
did not desire to see him. Mcara v Meara^ 35 L J. P. & M. 33 cited 
in argument, 1 G. 260 (2G4) = 3 G.L B. 484. M 

(12) Beparatiooi innocent dt first may become desertion afterwards. 

(a) Though the separation be not dosortion in its inception, it may become 
such afterwards Gatehouse v. Gatehouse, L.B^ 1 P. & D. 331 , 36 
L.J.P. 121 ; 16 L T. 34 , Shcklaml v. SticUnnd,^6 L.T. 767. See. 
also, dudlipji V. Cudlipp, 1 S. & T. 229 , 27 L J.P 64. N 

{b) Where a husband leaves his wife, in the firfg; instance, for some good pur- 
pose, with her consent, and afterwards breaks off all connection with 
her and lives in adultery, such conduct amounts to adultery. Gate- 
house V. Gatehouse, L.R 1 P. & D. 331 ; 36 L.J.P. 121 , 16 L.T 34 ; 
Sticldand v. Stvcldand, 35 L T. 767. Sue, also, Cudlipp v Cudlipp, 
1 S. & T. 229 , 27 L.J.P. 64. 0 

B.--Acts not amounting to desertion. 

(1) Where the husband’s separation is merely to follow his calling in life. 

Where a husband leaves bis wife merely to follow his calling m life as a savior, 
he IS not guilty of desertion, and, if he wcic, a return of co habitatJbn 
* would put an end to it, so that a subsequent absence would have to 
. be judged upon the evidence relating to it alone. Ex parte AWfidge, 

1 Sw. & Tr. 88. P 

r 

(2) Absence on business. ^ 

(a) Merc absence on bus^css duos not amount to desertion, llentif'v. Henty, 
33 L.T. 2G3. Q 

(5) But the nature and extent of such absence and the conduct, of the husband 
during the absence must be considered {Ibid ) R 

(c) Where a husband having fallen into difliculties, enlisted and went with 
hLS regiment to India, ^herc he was .subsequently discharged, and 
ceased to corre.spond with, or contribute to the support of, his wife, 
his conduct was bold to amount to desertion of his wife. Henty v. 
Henty, (18f5), 33 L.T. 263. S 

(3) Husband leaving a wife in order lo avoid arrest. 

(a) Whore the husband left the wife to avoid arrest, but yiras imprisoned, and 
was afterwards unable to support her, held there was no desertion. 
Townsend v Toumsend, (1873), L.R. 3 P. & D. 129, 131. ^ T 

(5) But where the husband was in difficulties and got himself enlisted, but 
was subsequently discharged, his not retaining after such discharge 
would be desertion. Hefity v. Henty, (1876), 33 L.T. 263. U 

(4) Imprisonment of husband and release— wife not willing to resume co habitation. 

(a) A husband separated from bis wife, with her consent, to avoid arrest for 
theft, and was afterwards imprisoned. After his release he desirpd to 
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B.— Acts no/ amounting to desertion— {Continued). 

return to co habitation with his wife, but she refused. The Court held 
that be had not deserted her. Townsend v. Tovnisend, L.R. 3 P. & D. 
129 ; 42 L J.P. 71 . 29 L T. 254. ’ y 

^ (6) Whqre a husbaud deserted his wife and was subsequently sentenced to 

penal servitude, and before his time expired 'the wife petitioned for 
dissolution ^,on the ground of adultery with desertion, the Court held 
that desertion was established. Astrope v. Astrope, 29 L.J.P, 27. 
See, also, Drew v. Drew. 13 P D. 97, 67 li'.J.P G4, 68 L.T. 923. W 

(5) Withdrawal from the wife’s society under pressure of circumstances. 

(a) The withdrawal from the wife's society under pressure of circumstances is 

no^ abandonment against her will. Townsend v. Tomisend, L.R, 
3 P. & M., 129 cited in 3 C 485 (491) = 1 C. L. R. 552. ’ X 

(b) But subsequent events may change the original separation into a desertion. 

3C 485 (491) = 1 0 L R 552 Fitzgerald v. Fitzgerald, L.R. 1 
P & L. G94. ’ y 

(G) Absence from ill-health 

A husband and wife were co-habiting in Jamaica, where the husband held an 
appointment, when the wife was obliged to come co England in conse- 
quence of ill-healtb The husband afterwardb, iii 1851, asked her to 
return, and provided funds f«)r her passage, but her health was not 
suihcicntly re-established to enable her to accept his offer. She had 
no further oommuuication with him, but in 1856 he made her an 
allowance, which he continued to pay until 1860. Held, that as she 
had never made any offer to return to him after refusing his offer in 
1851, he held not deserted her. Keecli v Ktcch, 1 P. & M. 641. Z 

(7) Temporary separation feft mutual convenience. 

{a^ A mere temporary separation between husband and w'lfe for mutual conve- 
nience docs not effect a cessation of habitation, or alter the marital 
relations. Chudley v. Chiidley, 69 L T. 617. But see, also, Fitzgerald 
• v- Fitzgerald^ L.R. 1 P. 694. ’ A 

(6) “ There are cases in which the parties may have innocently ceased for a 
tii^e to be actually living together, separated by the calls of everyday 
life or the exigencies of public duty, and the husband or the wife, 
taking advantage of the separation, may have purposely rejected all 
subsequent opportunities of coming together again, and this may con- 
stitute ’ desertion.’ For, in truth, iii such cases, the state of co habit- 
ation was not, 111 the hrst iifttanco, wholly relinquished, but only 
suspended till a fitting occasion for its resumption, and purposely to 
reject all such occasions is practically to abandon it.” Per Lord 
Penzance in Fitzgerald v. Fitzgerald, L.R. 1 P. 694 B 

(8) Neglecting opportunities of consorting with wife. 

Merc is not necessar ly to desert her. ]yilli(itns v. Williams, 3 S. & T. 

647 ; 33 L J V. 172 C 

(9) Neglect to pay allowance. 

Neglect or refusal to pay an allowance under a deed does not constitue deser- 
tion. Pape V. Pape, (1687), 20 Q B.D. 7C>. D 
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Desertloa * ' — {Continued ) . 

B.—Acts not amounting to desertion— (Con^inu^d). 

(10) Offer of compenBation to deserted wife— Effect of. 

Where a husband left hia wife and offered her l6o £, on condition that she 
would not molest him in future, and she accepted the money the 
Court held there was no desertion. Cooper v Cooper^ 33 L.T. 264. 
Dudkmaster v. Buckmastet, L.R. 1 P. & D. 718 ; 38 L.J.P. 73 ; 21 
L.T. '231. ' E 

(11) Living apart of the spouBeB. 

The mere Irving apart of the spouses is not desertion in either. Ward v. Trard, 

1 Sw. & Tr. 185. F 

(12) Mere living with another woman. 

The mere fact of a man leaving his wife to go and live with another woman 
does not necessarily constitute desertion. Waid v. Waid, 1 S.M.T. 
186 . 27 L.J.P. & M. 63. G 

(13) Wife alleging huBband’s adultery and leaving him. 

Where the wife alleging that her husband was guilty of 'idultery refused to 
live with him, and the husband never returned, itwas held that there 
was no desertion on his part Fitzgerald v. Fitzgerald^ (1809), L R. 

1 P. & D. 694. H 

(14) Intermittent intercourBe, effect of. 

Intermittent intercourse usually. prevents systematic absences from becoming 
desertion. Fatma v. Farmer^ (lvS84),9 P.D. 245 , but sec Thurston v. 
Thurston, (1910), 26 T. L. R. 388. ' I 

(15) Bait for divorce, failure of — Parties not resuming co habitation afterwards 

Where a wife instituted a suit for divorce, m which she failed, and the parties 
never afterwards resumed co-habitation, the Court held there was no 
desertion by the husband. Fitzqet aid v Fitzgerald, L,R. 1 P. & D 694, 
88 L.J.P. 14, 19 L T. 575. See, afeo, Taylor v. Taylor, 44 L T 31. J 

(16) Refasai to return— Effect of 

If a party who has brought about a separation wishes to put an end to it, and 
IS refused, the process is a suit for restitution of conjugal rights ; for 
the other party’s refusal of a request to return docs not constitute 
desertion. Kay v. M.ay, supra, Per Gorell Barnes, J., at p. 390. K 

(17) RefoBal of bona fide offer to return, effect of. 

(n) A wife who haa refused a bona fide of her husband to return cannot, 
even if he has committed adultery, allege desertion. Lodge v. Lodge, 
(1890), 15 P.D 159.‘ L 

(b) An offer to return, however, muet bo distinct and botuiftde, but, when so 
made and neglected, the 07ius of proof is shifted from the party mak- 
ing such offer. Keecli v. Keech, (1668), L.R. IP. & D. 641 ; Fitz- 
gerald V. Fitzgerald, (1869), L. R. 1 P. & D. 694, Cudlipp v. Cudlipp, 
(1858), 1 Sw. & Tr. 229. M 

(18) Party to an unconBummated marriage may be guilty of deBertion. 

There may be desertion even where the marriage has never been consummated. 

De Laubenque v. Be Laubenque, (1899), p. 42 ; Lee Shires v Lee 
Shires, (1910), 54 Sol. Jo. 874. , N 
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10 . — *' Desertion ” — [Contmued). 

B.-— Acts not amounting: to desertion— 

(19) Other eases held to be no desertoon. 

In the following oases it was held that there was no desertion ‘ — 

(i) Where a husband and wife parted of necessity, 

, (ii) Where the husband left home to seek employment, 

(lii) Whore the wife left her husband on account of her health. Tkomvson 
V. Thompson, 1 S & T 231 ; 27 L J.P. 65. Keech v. Keech, L.R. 1 

P. & D. 641 . 3S L J.P. 7 , 19 L.T 462. 0 

» 

(20) Desertion cannot commence when parties live apart. 

Desertion cannot have its inception when the parties arc living in a state of 
separation. Fitzqerald v. Fitzqernhl, L R 1 P & D. 694. Pape v. 
PnfDc, (1887), 20 Q. B. I). 76, Per Stephen, J.p at p. 79. P 

A— ELEMENTS OP DESERTION 

. I. W;tNT OP CONSENT OP THE PARTY DESERTED. 

(1) Separation on consent is no desertion. 

(а) Where the pirties separate by inulual consent, it is no desertion in either. 

T.iylor V. Taylor, 14 L T. 31 , see, also, 3 0 4S5 Q 

(б) In order to constitute '* desertion *’ there must be an active withdrawal 

from an existing cohabitation, and when once cohabitation has ceased 
to exist b> mutual consent desertion is impossible— at least, until it 
has been resumed— even though the one party has called upon the 
other to resume cohabitaiion and the other p.irty has refused Reg v. 
Le Resche, 65 L T. 602 R 

(c) Where the separation h the act of the wife or whore the wife, of her own 

free will, asseats to a complete separation, there can be no desertion. 
3 G. 4vS5 = l C.L R. 552. S 

(d) But, whore all attempts of the wife to*livc with her husband, notwith- 

standing his gross misconduct, were completely thwarted by the hus- 
• band and where the wife had done, not only alPthat any woman, 
could reasonably be expected to do, but, from a legal point of view, 
enough to show that the separation was neither brought about by 
her, nor in accordance with her wishes, she is entitled, on the ground 
of desertion, to a decree for dissolution of marriage, and not lor 
judicial separation alone. 3 C. 485 = 1 C.L. R. 552. T 

ie) Where, two years and two months after a husband left his wife, a deed of 
separation was executed by the parties, by which she agreed to live 
apart from him, but there was no covenant not to sue or condone 
pf&t oScncoB, the Court granted the wife a judicial separation on the 
ground of desertion. Moote v. Moore, 12 P.D. 193 , 56 L J P. 104 , 
57 L.T. 568. U 

(2) Consent obtained by fraud is no consent. 

If a husband, determining to abandon his wife, were fraudulently, by a show 
of an agreement which ho never intended to fulfil, to induce her to 
consent to a separation, such consent would be no answer to the 
charge of desertion. Ctabb v. Crabb, 1 P. & M. 601. ^ 
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to.—** Desertion * ^--{Continued ) . 

B.^Acts not amounting to desert\on^(Contiimed). 

A.— ELEMENTS OF DESEETION— ((7on^i?iwerf). 

I.- WANT OF CONSENT OP THE PARTY DESERTED— (Con/inz*0<i). 

(3) Conduot evidencing consent to separation. 

(a) Where the wife, during a period of a separation of sixteen years never 
applied to the husband for a renewal of, cohabitation, held she could 
non charge her husband with desertion. Thompson v. Thompson^ 1 
Sw. &Tr.o231. W 

(&) Where a man left his wife in full possession of the family house, and sub- 
sequently, with her assent, visited his children there, but did not re- 
main or return to cohabitation with his wife or hold any communi- 
cation with her, it was held that his conduct wa$ not evidonco of de- 
sertion, but rather of separation by mutual consent. Taylor v. Tay- 
lor, U L T 31. ‘ ' X 

(4) Consent wrung by misconduct, no consent. 

(a) A husband none the less “ deserts'’ his wife because she uses expressions 
to the effect that she has no wish to see him again, when such ex- 
pressions have been wrung from her by her husband’s misconduct, if 
the desertion be otherwise proved. Mcnra v Mcara, 35 L J. 1*. & 
M. 33. Y 

(h) Whore a wife reproached her husband for his connection with another 
woman, and, on his replying that he wished to go away and live \Vith 
the woman in question, told him that he could go if bo liked, liut 
made him swear to return vs hen ho became tired of the other, it was 
held that the husband, wbo had never returned, had boon guilty of 
desertion. JIaviland v. Haviland, 32 Tj J. P. & M. 65. Z 

N.B.— For a case where a wife obtained rchef as for desertion, in which case it 
did not appear that the desertion waji contrary to the wife’s will." 
See Macqueen on Divorce, pp 306-307 cited m argument in 4 C. 260 

(265). N.B. But see the definition of Desertion in the Act. 

« 

(5) Words of consent uttered in disgust, no evidence of consent. 

Where the wife said to her husband "go to your mistress if you like, and 
when you are sick of her come back to mo ’’ it was held that such 
words did not necessarili^mply a consent on the part of the wife. 
Bariland v. Hnvihind, (1803), 32 L J. (P.M & A.) 65. A 

(G) Wife forced to leave home by husband’s misoonduct. 

In the following cases although it was the wife that left the husband, yet the 
Court found that it was the husband who deserted the wife, as the 
circumstances of the case were such that the wife had to leave the 
husband’s home owing to his misconduct . — ^ 

(i) NEGLECT PY HUSfiAND AND HIS BRINGING A MISTRESS INTO THE 
HOUSE. 

Whore the husband neglected the wife and brought a mistress into the house, 
on which the wife left the husband's abode, held it was the husband 
that deserted the wife, not the wife, the husband. Graves v. Orama, 
(1664), 3 Sw. & Tr. 360. B 
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10.--** Desertion **— {Continued). 
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B.— Acts not amounting to desertion— (Oon^inufri). 

A— ELEMENTS OP (Continued). 

I.— WANT OF CONSENT OF THE PARTY DESERTED— (Con^^n^^«d). 

(ii) Refusal by husband to discharge servant with whom he had 

* committed ADULTERY , 

Where the husband refused to discharge a servant with whom he had commit- 
ted adultery, and the wife loft the husband m consequence of such 
conduct on his pirt, held that her conduq|i did not amount to deser- 
tion. Pizzala V PxLzala, (1896), Times, 5th June; Kochv, Koch^ 
(1899), p 221. C 

(ill) HUSBANb committing ADULTERY 
{a) A wife ffe not bound to stay wiih her husband who* persists in adultery. It 
IS not material whether the adultery is committid at home or abroad. 
Stckcft V. Siclett, (1899), p. 278. D 

(6) If a wife, owing to her husband’s conduct, is not bound to go back, she is 
entitled to treat the i-'eparation as desertion Failes v. Failes, (1906), 
p. 326. E 

(c) A husband “ deserts ” his wife although the wife has been compelled by 
his conduct to leave the house. Dickenson v. DKkenso7i, 62 L.T. 330. F 

(7) Husband forced to leave wife owing to her mlBCondiict. 

If the wife’s conduct has been such that the husbatiJ cannot reasonably be 
expected to live wnth her, ho cannot be said to desert her without 
reasonable cause, although her conduct may not actually amount to 
a matrimonial offence. Russell v, liut>sell, (1895), p. 315 , 61 L.J. 
P. &. M. 105 , Oldioyd v. Oldroyd, 65 L J P, & M, 113. G 

(8) Where husband came and went as visitor. ^ 

In a case where the husbaifd came and went as a visitor, it was hold that there 
, was no desertion. Taylor v, Taylor^ (1881), 41 L.T. 31. H 

(9) Wife accepting money on condition of her not objecting to husband's sepa- 
ration. , 

• 

A husband having refused to cohabit with his wife, or to provide a house for 
hcr^ offered her £100 on condition that she would not molest him in 
future by insisting on her conjugal rights. She agreed to the condi- 
tion, and received the money, and they never afterwards cohabited. — 
The Court held that these facts did not constitute desertion on the 
part of the husband. Duckmaslu v. Buckmastcr, 1 P. tl. M. 713. 1 

(10) Husband in prison— Wife unwilling for c^ijugal intercourse— No desertion in 
husband. 

A husband having committed thefts, separated from his wife with her knowl- 
edge and consent, for the purpose of avoiding arrest. He was after- 
wards arrested and imprisoned. Whilst he was m person, he kept up 
a correspondence with his wife and made repeated endeavours to 
induce her to rotiiru to cohabitation. She refused, and the cohabita- 
tion was never resumed. The wife having presented a petition for 
dissolution on the ground of adultery coupled with desertion, the Court 
held that there was no desertion, the separation being involuntary on* 
the part of the husband. Townsend v. Townsend^ 3 P. & M. 129* J 
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10.— Desertion ’'—(Continued). 

B.— Acts not amounting to desertion— (Gonimiied). 

A.— ELEMENTS OP DESERTION— 

I.-WANT OF CONSENT OF THE PARTY DESERTED— (Coniznr^ed). 

(11) Deed of separation, effect of. 

The exocutior of a deed of separation by the wife is inconsistent with a charge 
of desertion. Crahh v. Crabb, 1 P. & M. COl. K 

(12) Fraudulent deed is of no effect. 

But a deed the cxeSution of which was induced by fraud is of no effect. (J6id.)L 

(13) Deed of separation never acted upon. 

For a case in which it was held that the husband was guilty of desertion 
although there was a deed of sepaiation, never aeted upon, had been 
executed by the wife Sec Cock v. Cud, (18G4), 3 Sw & Tr. 514. M 

(14) Agreement to live apart signed by parties before marriage 

Where there was an agreement to live apiit signed by the parties before 
marriage, it was held that it was not open to the husband to roly on 
such agreement and that a separation from him against the will of 
wife amounted to desertion on his part Daqq v. Dagg, (1882), 7 P. & 

D. 17. N 

(15) Resumption of cohabitation, effect of, on deed of separation 

A deed of separation is avoided by a resumption of cohabitation by ^ho 
parties. Scholey v. Goodman, 1 G. I'i P. 3G ; 8 Moore 350. #0 

(16) Separation by consent may subsequently become desertion. . 

A separation by consent may, without reunion, subsequently become a 

* desertion by the husband 4 G. 260 = 3 G L R 484. (3 C. 485, B). P 

o 

(17) Court to be informed of deed of separation. ^ 

(a) If a deed of soparatioii is, or has been, in existence, the Court should bo 

informed of it, even though the parly whose interest it apparently is 
to produce it does not do so Kennedy v Kennedy, (1907), p. 49. Q 

(b) For the Court is at liberty to consider its effect in cases of restitution of 

conjugal rights, or of divorce. Kennedy v. Kennedy, (1907), p 49 , 
Dowling v. Dowling, (1998), p. 228. R 

(18) Court to enquire whether the deed was intended to be acted upon. 

Where the respondent has so acted as to make a deed practically a nullity, the 
Court may be thereby influenced so to treat it. Waller v. Waller^ 

(1910), 26 T.L.R. 223. S 

• 

(19) Wife bargaining away her rights, effect of. 

(а) Where the wife had bargained away her right to relief, she oouAd not 

establish a charge of desertion. Nott v. Nott (Law Bop. 1 P & M. 
251) distinguished. Parkinson v. Parkinson^ 2 P & M. 25. T 

(б) Where a wife consented for a certain sum of money, and whore she had 

executed a deed of separation, it was held that she had bargained 
away her relief. Buckmaster v. Buckniaster, (18S9), L.R. 1 P. & D. 
713. Parkinson v. Parkinson, (1869), L.R. 2 P. & D. 26. _ U 
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iO,— * ‘ Desertion * *^(Cmt%nued ) . 

B.— Acts not amounting to desertion— (Conimued). 

A.— ELEMENTS OF DESEETION— 

1.— WANT OF CONSENT OF THE PARTY DESERTED— (ConcZwdrd). 

(20) Cause of desertion— Main tenance of wife during separation. 

(a) A h*usband who withdraws from cohabitation with this wife may be guilty 

of the ofiencG of " desertion ” although he continues to support her. 
Yeaima7i v*Yeatmati, 1 P & M. 489. Y 

(b) The fact of the husb<)nd continuing to supply his wife with funds was hold 

not to be a sufficicut answer to a charge of wilful desertion. Macdonald 
V Macdonald, 4 S & T. |242, Yeatman v. Ycatnian, L R., 1 P. & D. 
489, <yited m argument m 4 G. 260 (264) and (265) =3 C.L.R. 484. W 
• 

21) Allowance by wife to husband after his desertion— Deed of separation. 

After a husband had deserted his wife, ho wrote to her asking for assistance to 
save him from starving, but he refused to return to her or to allow 
her to come to him. She consented to make him an allowance, and 
a few months after the desertion they both signed a deed of separa- 
tion, whereby the payment of the allowance was secured to him. 
The deed was not carried into edect, but she paid the allowance to 
him for three months, and then stopped it, because she thought that by 
continuing the payment she was encouraging him to keep apart from 
her. She atoi wards wrotd and asked him to resume co-habitation , 
which he refused to do. More than two years having elapsed since the 
commencement of the desertion, she hied a petition — J/eZd, that as 
she never consented to his remaining apart from her, the desertion 
for two years and upwards was established. Nott, v. Nott^ 1 P. & M. 
251 X 

n. WANT OF EEASOflABLE EXCUSE FOB DESERTION. 

[1) The Beparation must be unreaBonable. 

The desertion of the husband or wife must be without reasonable cause. See 
• S. 3 infra, * Y 

[2) Reasonable excuse must be grave and weighty. 

A “ reasonable excuse for leaving a wife must be grave and weighty. Yeat- 
man V. Yeatman, L.R. 1 P, & D. 489 , 37 L.J.P. 37 , 18 L T. 415 ; 
(Ibid.) L.R.. 2 P. & D. 187 , 39 L.J.P. 77 , 23 L.T. 283. Z 

[3) Examples of oaaeB where there was held to exist reasonable excuse for 

separation. ,, 

(l) SEPARATION DUE TO EXIGENCIES OP BUSINESS. 

A separation due to the exigencies of business or professional or public duties 
IS a separation with reasonable cause. Ex patte Aldridge, 1 S. & T. 

88 ; Davies v. Davies and Hughes, 3 S. & T. 221 ; 32 L J .P. & M 
111 . ^ 
(li) MATRIMONIAL OFFENCE. 

(a) Any matrimonial cflcnco, such as adultery, cruelty, 4o., which would be 
an answer to a suit for restitution of conjugal rights, is a reasonable^ 
excuse. Haswell v Hasuell, 1 B. & T. 502; 29 L.J.P. 21 ; IL.T. 69. B 
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10 . — ** Desert Joa ' ' — ( Contmued) . 

« 

B.->Acts not amounting to desertion - (Conttniied). 

A.— ELEMENTS OF DESEETION— (Con^mwed). 

II.— WANT OF REASONABLE EXCUSE FOR DESERTION— (ConiinMfld). 

(&) But a conviction of either party for any other criminal oSencc which is 
not of a matrimonial nature will not justify the othqr party desorting 
the convicted person. See WtUiamson v. Williamson^ (1882), 7P.D. 
76. . C 

(ill) Wipe refusing to allow husband to have intercourse. 

A wife has no right, without cause, to refuse to allow her husband to have 
sexual intercourse with her ; and if she refuses to live under the 
same roof with him, except upon his undertaking not to exercise his 
full marital rights, he ib jubtificd in scparatir^ himself from her, 
and is not guilty of desertion if ho does so. On the other hand, such 
conduct as above described amounts 4o “ desertion ” on the part of 
the wife. Synge v. Synge, (1900), p. 180 , 69 L J.P. 106 , 83 L.T. 
224 ; .affirmed on appeal, (1901), p. 317 , 70 L.J T 97 , 35 L.T. 83.^ D 

(iv) Confession of adultery by wife. 

Confession of adultery by the wife which confession the husband bad good 
grounds to behove is rc.isonable excuse for his leaving her. Faulkes v. 
Faulkes, 64 L T. 834. E 

(v) Wipe allowing indecent lvbertieh to be taken with her. 

The fact that the wife has allowed indecent liberties to be taken with her is 
reasonable excuse for her husband to leave her Haswell v. Ilasw^l, 

1 S. & T. 602 ; 29 L J. P. & M 21. P 

(vi) WIFE’S REFUSAL TO CONSUMMATE MARRIAGE. • 

The persistent and unreasonable refusal by the wife to consummate the marriage 

is also a reasonable excuse for desgrtioft by husband. Ousey v. Ousey 
and Atkinson, L.R., 3 P 223 , 43 L.J P. &'.M 35. O 

See also Rattigan on Di^rcc, 1897, p. GG G-1 

(vii) Husband induced to marry under false REPRESFiNTATiONS op 

THE WIFE’S MEANS AND CONDITION. • 

For a case where a husband, who had been induced to marry his wife by her 
false representations as to her means and condition, was held not to 
have been guilty of dcscr(|pn, though he had loft his wife without 
support for seven years. See Kennedy v Kennedy, 62 L T. 705. H 
(vill) The FOLLOWING HAVE ALSO BEEN HELD TO BE REASONABLE 
EXCUSES FOR THE HUSBAND LIVING APART FROM THE W^IFE .— 

(a) Habitual drunkenness on the part of the wife. Beer v. Beer, (1906), 54 

W.R. 564. 1 

• 

(5) Wife’s refusal of intercourse Synge v. Synge, (1900), p. 180 affirmed, 
(1901), p. 317, C.A. • J 

(c) Whore a husband found his wife submitting to with undue familiarities 

with a stranger. Haswell v. Haswell, 1 Sw. & Tr. 502. K 

(d) Where a girl of sixteen, who had married a man twenty years older than 

herself without the consent of her family, was removed by them to 
the Continent, and never saw her husband again, De Terreaux v. 
De Terreaux, 1 Sw. & Tr. 555, L 
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iO . — Desertion " — (Continued). ^ 

B.— Acts not amounting to desortXon—iCmiUnued). 

A— ELEMENTS OF DESERTION— (Conftwied?). 

II.— WANT OF REASONABLE EXCUSE FOR DESERTION— (Conhn««<i). 

(e) Where the parties had separated after a fevY months of married life, owing 
' ' to non-consummation of the marriage through the fault cf the wife. 

Ilasivell V. Haswell, 1 S. & T. 602 , 29 L.J.P. 21 ; 1 L.T. G9. Du 
Teireaux v. Du TerreauXt 1 S. & T. 555 , 28 L J.P 95. Ousey v. 
Ousey, L B., P. D. 223. « M 

(4) Examples of cases where there was held to exist no reasonable excuse for 
desertion. 

(i) Frailty op temper and hahits. 

Mere frailty of temper and habits which are distasteful to a husband are not 
salTiGient ground for depriving a wife of the protection of his home 
and society. Yeainmn v. Yeatmnn, L R 2 P. & I) 489 ; 37 L J P. 37 , 
18 L.T 415 . (Ibid ). L R. 2 P. & D. 187 ; 39 L J.P. 77 , 23 L.T. 283.N 

(ii) Hmutttal intemperance and molence of temper. 

Intemperance, gross and habitual, and violence ot temper, uncontrolled and 

persistent, are not sufficient reasons to justify a husband in going 
away and leaving his wife without support. Jleyes v. Heyes^ 13 P.D. 
11 , 51 L J P, 22 , 57 L T. 815 0 

(ill) WIFE RUNNING HUSRANJ) INTO DEBT. 

A hu.sband is not justified in leaving his wife, who up to the time of sueh 
separation was a virtuous woman, because she has run him into debt. 
Halloiray V. Holloway and Cam 2 >bcll, 5 A 71. Starbuck v. Star- 
buck, 59 L J. J\ & M. 20. P 

(iv) HUSBAND MAKING* AM*/LE ALLOWANCE TO WIFE. 

A^husband is not justified in leaving his wife because of his making ample 
allowance to her. Yeatman v Yedlman, L.R 1 P. 489 ; Macdonald 
V. Macdonald, 4 S. A T. 242. ^ Q 

(v) DE^D OF SEPARATION OBTAINED FROM WIFE WITHOUT REASONABLE 
CAUSE. 

The fact that the wife has agreed to a deed of separation, which the husband 
has obtained from her without reasonable cau.se, is not a sufficient 
excuse for the husband leaving the wife. Dagq v. Dagg and Speke, 
7 P. D. 17, 51 L.J. P. & M, 19. R 

(vi) CONVICTION OF EITHER PARTY Of CRIMINAL OFFENCE. 

The conviction of either party of a Criminal ofionco is no sufficient reason for 
the other party refusing to repiimo cohabitation. Williamson v. 
Williamson and Bates, 7 P. D. 76 ; 51 L.J. P. & M. 54. B 

N.B. — But it would be otherwise ii the ofioncc were a matrimonial offence. 

(Ibid.). See, also Rattigan on Divorce, 1897, pp. 64, 65. T 

(vii) Wife declining to submit to unreasonable condition. 

Where a husband left his wife, and refused to return to her unless she wrote a 

letter exonerating a certain lady of whom she had good reason to be?* 
jealous, but she refused to do so, though she was willing to live with 
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10.— ‘ ‘ Desertion ' ’—(Ccntmued ) . 

4 . 

B.— Acts not amounting to desertion— 

A.— ELEMENTS OF DESERTION— (Cowc/wrfed). 

II.— WANT OF REASONABLE EXCUSE FOR DESERTION— (ConcZMdcd). 

her husband, and pressed him to return to her, which he declined 
to do,~ the Court held his conduct amounted to desertion. Dallas v. 
Dallas, 43 L J.P. 87; 31 L.T. 271. U 

(vili) HUSBAND LEAVING WIPE WHO HAD BEEN PROSTITUTE. 

A , and whom be knew to be such when he married her, and with whom he 

lived unhappily for some time is no reasonable excuse for his deserting 
her. Coulihart v. Coulthart^ 28 L.J P. 21. Y 

B.— OFFER TO RETURN— EFFECT OF. 

(1) fiom tide offer to return before two years have expired, effect of. 

Before the two years’ absence is completed a bona fide oiler to resume cohabita- 
tion will deprive a separation of the character of desertion. Lodge v. 
Lodge, 15 P.D. 159 ; 59 L J P & M. 84 ; Keecli v. Keecli, L R , 

1 P. 641 ; 39 L.J. P. & M 7. W 

(2) Offer to be made in good faith. 

(a) Such olfer must be bona fide, and in order to judge whether it is so the 
Court will regard the whole conduct of the party making it. Hairis 
V. Harris, 15 L.T 448. X 

(5) A husband and wife parted for a time by mutual agreement. Subscquoictly 
the husband offered to return to his wife, but she, having discovered 
that he had committed adultery, refused to receive him, and soni him 
a letter to the effect that she would never live with him again. *Thc 
Court held, that there being no proof that the husband’s offers to live 
with her again were not bonafidfi, his conduct did not amount to 
desertion. Lodge v. Lodge, 15 P.D 159 , 50 L.J P. 84 ; 63 L.T 4C7 Y 

(3) Question of good faith is foi* the Jury to decide. 

Whether a husband’s offers to return to his wife arc bona fide or not is a ques- 
tion of fact for the jury. French Biewstci v. Ftench Brewster, 62 L. 
T. 609. Z 

(4) Letters of husband professing willingnesa^o return— Bona Yii/e. 

Where, the husband wrote letters to his wife professing his willingness to 
return, the Court should consider whether the conduct of the husband 
was that of a man honestly intending to resume cohabitation, or 
whether the real and only object of his letters was to evade the conse- 
quences which might "ensue, and to deprive the wife of the remedy to 
which she would be entitled on the completion of the two years’ 
absence. French Biewster v. French Brewster, 62 L.T. 609. A 

(5) Offer to return after the expiry of two years. • 

{a) On the other hand, when the desertion, without reasonable cause, for two 
years, is once completed, the deserted wife has a complete right to 
relief of which she cannot be deprived even by a 6ona fide offer to 
resume cohabitation made by the husband subsequently to the 
completion of the two years. Cargill v. Cargill, 1 S. & T. 236 ; 27 
L.J. P. & M. 69. B 
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10, — ‘‘^Desertion ” — {Cont%n7ied) . 

B.— Acts aot amounting to desertion— (Con^iTm^J). 

B.— OPFBE TO KETUEN— EFFECT OF— {Continued), 

(b) When the wife4)rings a suit on the ground of desertion, the husband is not 

at liberty to intercept the wife's remedy, where her right has once 
» - accrued. See Cargill v Caiqtll, 27 L. J M 69 cited in argu- 
ment in 4 C. 260 (264) =3 C.L.K. 484 C 

(c) When the offetice of desertion has once been completed, the person 

deserted has a complete right to relief, although the other party has 
made, subsequently, a bona fide offer to return. Cargill v. Carqill, 4 
Jur. N S. 764 cited in argument in 4 G. 260 (264) = 3 0 L.B. 484. D 

(d) Adultery, coupled with desertion without reasonable cause, is a compound 

ofience giving a right to a dissolution of fche marriage, no part of 
which could be blotted out without condonation by the wife. 
Cat gill V. Catqill^ 4 Jur N.S 764 cited in argument in 4 C 260 (264) 
= 3G.L.R. 484. E 

(el Where a husband has been guilt v of adultery, and of desertion for two 
\ears and upwards, hib offer to return to cohabitation, even if bona 
fide, will not disentitle the wife to sue for dissolution of marriage, for 
she IS not, in any case, under any obligation to condone the adultery. 
Easing v Basing, 3 S & T 516 , 33 L. J. P. & M. 160 F 

(6) Offer to return by husband continuing adulterous intercourse. 

(a) A huslund may be guilty of desertion, even though he is willing to return to 

co-habitation, if at the time ho is so willing he is actually cohabit- 
ing with another woman. Edwards v. Edwards^ 62 L J. P. & M. 33; 
and the cases cited therein. G 

(b) A wife is not obliged to live with a husband who persists in an adulterous 

intercourse. *If she be willing to live with him if he gives it up, and he 
persists in it, the same condition of things is produced as if he had 
left liGi in the ffrst instance SicJ^it v Sickert, (1899), p. 278 ; 68 
L J.P 114 , 81 L T. 495. See also Dickinson v Dickinson, 62 L T. 
. 330 , 07aves v. Giaves, 3 S. »fc T 350 , 33 L J.P. 66, 10 L T. 273; 

\Vp7i7ie V. (1898), p. 18 ; 07 L.J.P. 5, Koch v Koch, (1899), p. 

22i , 68 L J.P. 90, 81 L T 61 , Pizzala v Pizeala, 68 L^.P. 91, n. H 

(7) Offer to return by husband — Wife may insist on reasonable conditions. 

(a) If the husband offers to resume cohabitation, the wife is entitled to annex 

A reasonable oonditiou to her acceptance of the offer GibsoJi v. Gibson, 
29 L. J. P. & M. 25. I 

t 

(b) And her refusal to accept the offer except upon such condition will not de- 

prive her of her right to sue on the ground of desertion. Qibs(m v. 
Gibson, 29 L. J. P. & M. 25 ; Graves v. Qiaves, supra. J 

(c) A condition that her husband gives up an adulterous connection is reason- 

able. Alexander v Alexander, 51 P. B , 1869. K 

(d) The wife left her husband without reasonable cause at Delhi m 1853. The 

husband then oame to Lahore, and within a year after the original 
desertion the wife agreed to join her husband on getting from him 
Bb. 60 for travellirg expenses from Delhi to Lahore This the Goust 
found to be a reaBooable sum for the journey. The husband did not 


18 
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iO,—** Desertion (ConqZwdfld). 

B.— Acts not amounting: to desert\on-~-[Concluded). 

B— OFFER TO RETURN— EFFECT 0^— {Concluded) . 

Bend the money, and the wife found her own way to Lahore. She 
afterwards at Lahore offered to re-join her husband who was then 
cohabitinfi; with another woman, on condition that fie discontinued 
the cohabitation. This he refused. Held that a prima fac%e case 
» of desertion for two years and upwards was not made out 51 F.B. 
1869. L 


//. — Two years or upwards . " 

;i) Desertion coupled with adultery— English Law. ' 

Desertion without reasonable excuse, coupled with iidulfcry, is a compound 
ofEcuce, giving a right to relief by dissolution of the marriage. See 
M.A. 1867. S. 27. M 

'2) Desertion without adultery. 

Desertion itself without cause for two years and upwards, without the adultery, 
is ground for a judicial separation. Sect IG. Carqill v. Cargill^ 
27 L.J. Mat. 70 , Basing v. Basing, L.J. Mat. 150. N 

[3) Desertion not proved to have continued for two years— Practice— English Law. 

(a) Where the adultery was proved, but the evidence of desertion fell short of 

the required period by several months, the hearing was adjourned , 
and after the lapse of luquircd time the respondent not having roturiAd 
to cohabitation — the petitioner hied a supplemental petition charging 
desertion, on proof of which, the Court granted a decree 7iisi, Wood 
V. Wood, 13 P.D. 22 , 57 L.J. P. & M. 48 , cf. sect. 54. 0 

(b) Where both adultery and desertion aVe charged, if the wife proves the 

adultery, but fails to prove desertion ^ for two years, it iswcompctent 
for the Court to decree judicial soparation, although the petition 
only prays for a dissolution. Smith v. Smith, 1 S. and T. 359 , 28 L.J. 
P. & M. 27. • P 

(c) In such a case the petitioner must amend the petition by praying for 

judicial bcparation. If ho^r she refuses to do so, the petition would 
bo dismissed. BoR'lcy v. Sowley, 4 Bw & Tr. 137. Q 

Miscellaneous. 

(1) Decree based merely on admissioBB and without recording evidence. 

(a) A decree for dissolution of marriage cannot bo made inerely on admissions 
and without recording any evidence 17 B. 624 (625). R 

(5) To hold the adultery of the husband proved on his mere admissioxf- would 
bo imprudent and contrary to public policy. 17 B. 624 (625) ; 
Williams v. Williams and Pndfield, L.B. 1, p. 20, see, also, 30. 688. B 

(c) Where a District Judge grants a decree for dissolution of marriage merely 
on admissions, and without rooording evidence, it was held that the 
( case should be sent back to the District Oourt for further inquiry and 

evidenoe. 17 B. 624 (626). T 
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Miscellaneous— ^ 

(3) Danger of collusion to be guarded against Delay. 

The danger of collusion between the parties must always be borne in mind, 
and especially when there has been a delay of several years in apply- 
ing to the Court for relief. 17 B. G24 (625) , 3 0. 688. U 

(3) There must be some proof of marriage. 

To give the Court juiisdiction there must be some proof «of the fact of marriage. 

• Patrickon y. Patrichon, L. R. 1, p. 86, cHed m 17 B. 621 (625). ¥ 

(4) Petitioner’B Christian religion should also be proved. 

There must also be proof that the petitioner is ^ Christian by religion. So 
also his place of residence 17 B. 624 (625). W 

(5) Delay in bringing suit to be explained by petitioner. 

Under S. K of the Act, it lies on the petitioner to ej^plain the delay in bring- 
ing suit for dissolution of marriage, whore such delay exists. 17 B. 
624 (626). X 

(G( Burden of proof in auita for dissolution of marriage. 

In a suit for dissolution of marriage, the burden of proving marriage, resi- 
dence, and the alleged adultery and desertion lies on the petitioner. 17 
B. 624 (626). Y 

(7) Pleading desertion — Practice as to 

Where the petitioner alleges adultery and desertion, but there la no averment 
that the desertion was an abandonmout against the wish of the peti- 
* tioncr it IS wrong for the Court to decree dissolution of marriage. 17 

* B. G24(G25) Z 


‘11. Upon any such petition presented by a husband, the peti' 


Adulterer to be 
co-respondent. 


tioner shall make the alleged adulterer ^ a co- 
respondent to the said petition, unless he is 
excused from so doin^ on one of the following 


grounds, to be allowed by the Court‘d: — 


1 ■ -That the respondent is leading the life of a prostitute 
and that the petitioner knows of no person with whom tb^ adultery 
has been committed ; 


2. — That the name of the alleged adulterer is unknown* to the 
petitioner although he has made due efforts to discover it ; 

• ^ 

3. — That the alleged adulterer is dead •*. 


Notes. 

Oeneral. 

(1) Oomiponding English Law. 

The Matrimonial Causes Act, 1867 (20<S: 21, Vict., c. 85), S. 28, provides that 
“ Upon a petition presented by a husband, the petitioner shall make the 
alleged adulterer a co-respondent to the said petition, unless 
special grounds, to be allowed by the Court, he shall be excused 
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•, General — (Oontmtud\f 

from so doing ; and on every petition presented by a wife Cor dissolu- 
tion of marriage the Court, if it see fiit, may direct that the person 
with whom the husband is alleged to have committed adultery be 
made a respondent ; and the parties, or either of them, may insist 
on having the contested matters of fact tried by a jury as hereinafter 
mentioned.’' • A 

(2) Practice of the English Courts under the section. 

The following rules of the Divorce Court regulate the procedure of the English 
Courts on tins subject — 

Upon a husband filing a petition for dissolution of marriage on the ground of 
adultery, the alleged adulterers shall be made cq-respondents in the 
cause, unless the Judge Ordinary shall otherwise direct.” 
“Application for such direction is to be made to the Judge Ordinary on motion 
founded on affidavit.” \ 

“ Tf the names of the alleged adulterers or cither of them should bo unknown 
to the petitioner at the time of filing his petition, the same must bb 
supplied as soon as known, and application must be made forthwith 
to one of the registrars to amend the petition by inserting such name 
therein, and the registrar to whom the application is made shall give 
his directions as lo such amendment, and such further directions as 
he may think lit as to service of the amended petition.” 8oe Rules 
4, 6, and 6 of the Divorce Court Rules. B 

(3) Rcaaon for making alleged adulterer a co-respondent 

a 

The— has thus been stated in judicial decisions — 

” The interest^ of the petitioner and the respondent are not all that the C(9urt 
has to consider The person or persons with whom the respondent is 
alleged to haie coiilnictod a guilty ^elaflonship require their interests 
to be watched over, and^ m the public ynteiest^ collusion between the 
parties, connivance, and other matters, have to be carefully guarded 
.igaiiist, and the presence of parties whose interests conflict with the 
petitionci's may assist the Court m dealing with these matters.” 
Jones V. Jones, (1896), p 165; 65 L.J. P. & M. 101. C 

(4) Reason for making alleged adulteress a co-respondent. * 

The same reasoning as above wouK justify a provision enabling the Court, 
when It saw fit, to make an alleged adulteress a respondent to a suit 
by a wife against her husband Ibid , see Rattigan on Divorce, 1897, 

p. 69. D 

(5) All known adulterers are to be joined. 

All adulterers who are known must be joined as co-respondents. Quiche v. 
Quiche 2 Sw. & Ti 419. E 

(6) All reasonable efforts to be made to find them out. 

(а) All reasonable efiorts to discover the adulterer’s name and identity must 

be made. Evans v. Evans, 28 L.J. Mat. 20. F 

(б) If known and joined, such person might be able to prove faots in his own 

or in the wife’s interest, which would defeat the petitioner's case. 
Evans v. Evans, 28 L J. Mat. 20. G 
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General — {Continued), / 

(7) All alleged adulterers to be made co-respondents. 

(fl) The husband, filing a peUtion for dissolution, must make all the alleged 
adulterers co-respondents, unless otherwise directed by the Court. 
M C A. 1657, B. 528, App. A., and D.R. 4, App. B. , Carryer v. Cdrryer 
and Watsoyi, 34 L.J Mat. 47. H 

* > 

(h) On the wife’s petition for divorce, the Court has power to direct that the 

persona with whom the husband is alleged to have committed adultery 
shall be made co-rospondents (Ibid ) 1 

(8) Husband not compelled to charge every adulterer. 

It IB not necessary that the hu^^band, should charge adultery in the petition 
with* every person with whom his wife may have committed adultery, 
Hufder v Iliintcj , 28 L J P. & M. 3. - j 

(9) But every person charged /vith adultery to be made co-respondent. 

Bu4; he must make every person whom his petition charges with such adultery 
a co-respondent, unless he is specially excused from doing so by the 
Court. Cayujet v. Caiiyer and llnfsoit, 4 S. & T. 94 , 34 L J. P & 

M. 47. K 

(10) Charge of adultery with persons, of whom some are known and some Un- 
known-Practice 

Whcic the petition in an undefended suit alleged adultery with two persons 
who were made co-iespondents, and also with certain unknown 
persons, the Court ordered the paragraphs of the petition referring to 
the unknown persons to be struck out. Pcacocl: v. Peacock^ G R. 66G.L 

(11) WTiere petition charges adultery with a person unknown. 

(a) Where a petition charges adulterv with a person unknown, leave must be 

obtained to dispense with making him a co-respondent in the suit. 
Pitt V Pitt, 37 L J P 21 , Tollcmache v. Tollemache, 2b L.J P. 2.M 

(b) This IB so although adultery is charged against other persons who have 

been made co-respondents in the suit Slnytor v. Slaytor, 1897, p. 
86 , GG L.J.P. 97 , 77 L. T. 141 , see, also, PtJity v. Penty, 7 P. D. 19 ; 

52 L J.P. 24 , 47 L T 1.31. N 

« 

(12) Corespondent, dismissal of, from suit before hearing. 

It is open to the Court to dismiss co-respondent from the suit before the 
hearing, and this, too, irrespective of his consent. Mheeler v. 
meeler and Howell, L R., 2 P. 353 , 41 L J. P. & M. 33. 0 

(13) Affidavit to dispense with co-respondent— Practice as to. 

[a) The Cour4i will not dispense with a co-respondent on the affidavit o) the 
petitioner only Leadei v. Leader, 32 L J P 136 P 

^5) It must be corroborated by the affidavit of some one who has either assist- 
ed in the endeavour to trace the co-respondent, or who can depose as 
to the facts stated in petitioner’s affidavit. Jejffreys v. Jeffreys, 2 P, I). 

90 ; 46 L J.P 80 ; Barber v Baibei, (189G), p, 73 , 65 L. J. P. 68. Q 

(c) But upon a motion to dispense with a co-respondent, an affidavit of the 

petitioner is indispensable, except of course under very special * 
circumstances. Drinkwaterv. Drinkuater^^OL-^ 398. R 
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General — (Conclude). 

(14) Personi Implicated by petitioner may intervene. 

(a) It ifl always open to the persons implicated by the petitioner as an adulter- 
er or an adulteress to intervene rs co-respondent. See Dixon’s Law 
and Practice m Divorce, 4th Ed., p. 112. B 

{b) But this ^ower is very rarely exercised. (Ibid.) T 

EXAMPLES. 

(i) A lady sought, and was permitted, to intervene as a co-respondent, in a 
suit in which the hu.sband was alleged to have committed adultery 
with her. Bellv, Bell, 8 P.D. 217 ; 32 W R. Div. 164. U 

(ii) A person who was alleged to have committed adultery with the petition- 
ing wife was allowed to intervene. Wheeler v Wheeler and Rhodes, 14 
P.D. i54. • Y 

(hi) A wife sued for dissolutun. The husband counter-charged her with 
adultery with A, but did not pray for a dissolution. The Court 
allowed A. to intervene Wheelers Mlieeler rind Rodes, 14 P.D. *154 
Curhytg v. Curling, 14 P D. 13. W 

(c) Where, in such a case, the husband does not claim cross-relief, the alleged 

adulterer cannot intervene now. Harr op v. Harrop, 1898, p. 61. X 

(d) A person, against whom adultery with the respondent is alleged in a general 

charge, is usually entitled to bo made a co-respondent. Codrmgton 

V. Codftngton and Anderson, 3 Sw. & Tr. 368. ^ Y 

(e) He has a right to appear and clear his character if he can. C, v. C. %nd 

W, , 34 L.J. Mat. 47 Z 

• 

(16) Intervening in a divorce suit— Allegation by the husband in his answer that 
the wife committed adultery— Application th% alleged adulterer to intervene. 

(а) A person who has been charged by thsr husband, in his answer to a 

petition by the wife for divorce, with having committed adultery 
with the wife, is entitled to intervene. 4 0 W.N. 606. A 

(б) Section 15 of the Indian Divorce Act permits the respondent to obtain in 

the suit the same relief which he would have boon entitled to if he 
had himself presented his petition. S 11 ^f the Indian Divorce 
Act provides that before a petition by a husband seeking dissolution 
of hia marriage on the ground of the wife’s adultery can be granted, 
he IS bound to make the alleged adulterer a party to the suit. Taking 
these two sections together the Legislature may be taken to have in- 
tended that the redpondent should be entitled to bring before the 
Court the parties whose presence is necessary to entitle him to the 
relief he seeks. If then the respondent is entitled to apply to have 
the person ho charges with committing adultery with his wife made a 
party to the suit, it would seem to follow that the person sef charged 
may also apply to intervene. 4 C.W.N. 506. B 

Alleged adulterer " 

Evary allegation of adultery involves an alleged adulterer.’' 

When a petition alleges adultery there is an alleged adulterer” within the 
meaning of this section. Bee Pitt v. Ptti, L.B. 1, p. 464. G 



A 113 


Aot I¥ of 1869 (divobcb). 


103 


2,-^'*To 4^ allowed by the Court . " • 

(1) Diiopetlon of ooart to dispenBe'with co-reBpondent— English and Indian Law— 
Differenoe. 

The court has a discretion to allow or not an application by the petitioner to 
dispense with the co-respondent. The same is also the practice in 
the English Courts. But while this Act specifies the grounds on 
which the court may exercise its discretion the English Statute is more 
generally worded and states that the co-respondent may be dispens- 
ed with on special grounds to be allowed by the Court.” It would 
appear that the Courts in England havc«a wider discretion in the 
matter than the Courts in this country. See Rattigan on Divorce 
1897, pp. 68, 69. jJ 

(2) Discretion of the*CouFt under the section, how to be exercised. 

The discretion given to ihe Court by this section to excuse the petitioner from 
making a cc^- respondent should be exercised on the principles laid 
down by or to bo gathered from the Act and the rules, and the oir- 
curmstauccB of each particular case, and cannot be fettered by any 
rule of practice. Saundcis v. Saunders, (1897), p. 89 ; 66 L.J.P. 57 ; 
76 L.T. 330 Court of Appeal. See, also, Edwards v. Edwards, (1898), 
67 L J.P. 1. ' £ 

(3) Delay, no ground to dispense with co-respondent. 

(а) Delay is not a ground for dispensing with a oo-roppoiidont, but it enables 

him to apply to dismiss the petition. Hancock v. Hancock and 8 
L.R. 1 P & I) 334. p 

(б) The Court has no right to dismiss a co-respondent from a suit on the 

ground of delay m prosecuting the suit. Hancock v. Hancock, 
L R. 1 P & D. 334 , 36 L J.P. 86 q 

(4) Applications to dispense with cj-respoadent— Practice as to. 

Applications to dispense should be made as soon as possible, but, except 
under special circumstances, they •will be allowed oven after the 
respondent has filed an answer to the petition, never after issue 
, joined. Jeffreys JeJ/reys, 2 P.D. 90 ; 46 L.J. Mat. 60:25 W.R. 
513 and Bobinson v. Robinson and L , 1 Sw and Tr. 386. H 

(5) Affidavit in suppfirt of motion to dispense with co-respondent. 

(a) The should satisfy the Court that the petitioner has made every 

reasonable endeavour to ascertain the name of the adulterer and has 
been unable to do so Brown and Powell on Divorce, 7th Edn., 
1905, p. 260. I 

(5) It should also set out what means ifo had adopted to obtain the required 
in^rmation. (Ibid ) * j 

(6) Bach affidavit most be supported by one from another person. 

• The petitioner must support his application to dispense with the co-respondent 
by at least one affidavit bciides his own, corroborating it. Pitt v. Pitt, 
L.R. 1 P. & D. 464 ; Leader v Leader, 32 L.J. Mat. 136 ; Barber v. 
Barbel, 1896, p. 73. K 

(7) Where adulterer is absent abroad. 

Absence abroad is not a sufficient reason for dispensing with an adulterer/ 
C. V. and W», 34 L.J. Mat. 47. L 
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V 2 , — '' To be allowed by the Court*' ^{Concluded), 

(8) Co-respondents’ right to be heard in appeal. 

A suit for divorce was brought by tbo husband against the wife, on the ground 
of adultery. The co-respondent appeared in that suit. The respon- 
dent appealed on the ground (intci aha) that, on the evidence, the 
Court ought to have held that the adultery was not proved. Held 
thsi^, in that appeal, the co-respondent was not entitled to bo heavd 
in opposition to the appeal 5 B L R. 71. M 

3,— ‘'That the respondent Is leading the life of a prostitute.** 

(1) Respondent leading the life of a prostitute— Effect-Practice. 

To dispense with the necessity of making an alleged adulterer a co-respondent 
upon the ground mentioned above, it is not enough to show that the 
wife is loading the life of a prostitute , the petitioner in his affidavit 
mustwilso state that he knows of no one with whom the adultery has 
been committed. Quiche v Quiche, ii S. & T. il9 , 31 L.J. P &M. 
28. • N 

(2) Suit for divorce — Prostitute— Connivance 

(a) In a suit for a divorce the additional co-rc^pondont is not necessary when 

the wife IS loading the life of a prostitute, and the petitioner knows 
of no person with whom the adultery was committed. 3 B L. R. 
Ap. 9 0 

(b) But where the wife haq not boon living a life of promiscuous intercourse 

with all who seek herf but has been living v\ith separate persons, 
perhaps m succession, and is .iblo to attribuli* her respective children 
to a father, bucb a life is not a life of prostitution within the meaning 
of the Act. (Ibid.) P 

(c) In such a case the Court refused to allow the petition to be amended by 

the addition of the names of the co-icspondents, on the ground that 
the petitioner allowed his wife to iiomain in adultery for fourteen 
years without taking aii> steps to ^obtain a separation. {Ibid.) Q 

(3) Wife living in a brothel, c 

When a wife is living in a brothel, the Court readily dispenses with a co- 
respondent on application, unless the adulterer's name is known. Hnohe 
V. Hooke, 27 L J. Mat. G1 and Quiche v. Quiche, 31 L.J. Mat. 28. R 

(4) Wife delivered of child of which her husband is not father. 

If the wife has been deliverad of a child, which cannot possibly bo the 
petitioner, he must equally show that he cannot ascertain who tbo 
father is. Huntet v. Iluntey , 28 L.J.P. 3. 8 

(5) Petitioner knowing the name of the adulterer even when wife is leading 
the life of a prostitute. • 

(а) Even if the petitioning husband shows that the wife is leading the life of 

a common prostitute, he will not bo allowed to dispense with making 
a co-rebpoudent, if he knows the name of any man with whom she 
has committed adultery. Hooke v. Hooke, 1 S. & T. 183 , W L.J.P. 
61 ; Quiche v. Quiche, 3 S. & T. 419 , 31 L.J P. 28 ; 5 L.T. 690. T 

(б) When a pregnant wife, m answer to enquiries by her husband, who was 

not the father of the child, gave the name of a man of whom he 
knew nothing, and be bad no other information, he was directed to 
see the wife and report to the Court before leave would be given to 
dispense with the co-respondent. Grove v. Grove, 78 L.T, N.S. 89. U 
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4.—**Tbat the aame o/ the alleged aduUere^ Is unknown etc,** • 

(1) Name of alleged adulterer not known — Effect. 

(а) If the petition charges adultery with certain persons, of whom some are 

known but some are unknown to the petitioner, the petitiortor must 
obtain an order from the Court to be excused from making the un- 
known persons co-respondente. Penty v. Penty, 7 P. D. 69 ; 51 L. J. 
• P, & M. 24 , but see Peacock v. Peacock, 6»R. 656 and Ranter v. 

Hunter, 28 L. J. P. & M. 3. y 

• ■ 

(б) The more fact that the petitioner knows the name of a person who, he is 

informed, was his wife’s paramour, is noa 2>rr se a ground for compel- 
ling him CO mike such person a co-respondent, when the petitioner is 
convinced that he cannot obtain evidence to prove the man’s guilt. 
Saunders V, Saundcis, (1897), p 89 ; 13 T.L.R. 328, C.A. But see 
aho Jones v Jones, (1896), p. 165 noted infra. W 

(2) Where there are chargea against unknown persons - Practice. 

{a) “ Where theie aro charges against unknown persons as well as the co- 
respoinient on the recoid, the Court orders the parigraphs relating to 
the unknown persoiis to bo struck out" Peacock v. Peacock, 6 B. 
656. X 

(6) If a petition alleges adulbory with por'jons unknown, the order of the Court 
must be obtained dispensing with them, though there may be other 
known adulterers citeil co-respondents. Penty v. Penty,, J. and 
5., 7 PI). 19. Y 

m 

(:il| Adulterer’s name being known after filing petition — Practice. 

Petitioners who do not know tha names of the alleged adulterers when filing 
the petition, but Gomo to know them subsequently must supply them 
as soon as tht'y ascertain them. Muspiatt v. Musprait, 31 L.J. Mat, 
2S ; 36 L J ](lat.ttl8. Z 

(4) Petitioner being unable to obtain evidence against adulterer. 

(а) " The mere fact that the petitioner is unable to obtain evidenoe against a 

man who is alleged to have committed the adultery ohirged with his 
wife, although he has evidence that she has committed the adultery 
with him, IS not of itself a sulhcient special ground for exempting the 
petitioner from making that man a co-respondent." Jones v. Jones, 
(1896), p 165; 65 L.J P &M. lOi. But see, also Saunders v, Saun- 
ders, (1897), p. 89 noted, infra . A 

(б) No hard-and-fast rule should bo laid down m such cases, and the Court is 

not bound to compel a petitioner, who knows the name of his wife’s 
alleged paramour, to make such paramour a co-respondent. Saunders 
V* Saunders, (1897), p 89, see Jones v. Jones, (1896), p. 165. B 

(c) " Where the relief sought is on the ground of adultery alleged to have 
been committed with a man who is alive, and whoso name and 
identity are known to the petitioner, the Court will not excuse the 
petitioner from making him a co-respondent merely because he can- 
not obtain sufiioient evidence.’’ Jones v. Jones, (1896), p. 165 ; 65 L. 
J.P. 101. Cornish v. Cuniish, 15 P.D. 131 , 69 L J,P. 84 ; 62 L.T, 
667 ; except under vary special circumstances. See Bagot v. Bogota 
52 L.T. 612, Payne v. Payne, CO L.T. 238, Gill v. GiU, 60 L.T. 712. C 
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4 — That the name of the alleged adulterer Is unknown etc.’*-^{Conclud 0 d). 

• * * 

(5) Where adalterer'i Ideality ii loit through aegleet. 

Where the adulterer’s identity is lost through neglect an application to dis- 
pense with the co-respondent will be refused. Jeffreys v. Jeffreys, 
2 D. P. 90 ; 46 L.J. Mat. 80 ; 25 W.B. 518. D 

5 .— That the alleged adulterer Is dead.’* « 

• 

Death of oo-reepondent whilst suit is pending. 

Where a co-respondent .dies whilst the suit is 'pending, it would seem that 
the proper^ourse is to apply by motion to strike his name out of the 
petition.” Walpole v. Walpole, (1901), p. 86, 70 L.J P. 23 ; 84 L. 
T. 63. B 

See also on this subject. Orose v. Oiose, (1898), 78 L.T. 89*, Nicolas y. Nicolai, 
(1899), ^8 L.J.P. 66 ; 80 L T. 422 ; Tolleniache v.^Tollemache, 28 L J. 
Mat. 2 ; Svtton v. Sutton and F. 32 L J. Mat. 156. F 

12. Upon any such petition for the dissolution of a marriage, 
the court shall satisfy itself, so far as it reasonably 
Court to be satis- can, not only as to the facts alleged, but also 
collusion. whether or not the petitioner has been in any 

manner accessory to, i or conniving at, 2 the going 
through of the said form of marriage, or the adultery, or has con- 
doned the same, 3 and shall also inquire into any counter-charge 
which may be made against the petitioner 4. \ 

(Motes.) 

General. 

Corresponding English Law. ^ 

The Matrimonial Causes Act, 1857 (20 and^l Vict/, o. 85), 5. 29 provides as 
follows — 

t 

Upon any such petition for the dissolution of a marriage, it shall be the dmy 
of the Court to satisfy itself, so far as it reasonably can, not only as to 
the facts alleged, but also whether or no the petitioner has been in any 
manner accessory to or conniving at the adultery, or has ooiidoned the 
same, and shall also inquire mto any counter-efiarge which may be 
made against the petitioner.” G 

1.^** Accessory to.” 

(1) Aeoeisory to "—Meaning. 

The words — mean aiding to prq^uce or contribute to the bringing about of the 
offence complained against Gipps v. Oipps and Hume, 33 L.J P. & 
M. 161. • H 

(2) AeeeMory contemplated by the section. 

The should be an accessory before the fact. See Marris v. Marris and 

Jiturke, 2 Bw. and Tr. 530, | 

(3) CoBBiYanoe, how dtfferi from being " aooessory to.” 

*• Connivance is not so strong as ” being necessary to.** The bat of connivance 
proceeds on the principle volenti non fit injuria. A husband wilfully 
I abstaining from taking any steps to prevent an adulterous intercourse, 

which, from what passes before his eyes, he oannot but believe, or 
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I.-*'* AcceSMOty to — (Conclitded), « 

• _ m 

reaBonably auepeot, is likely to ooour, is guilty of oonnivance." Oipps 
V. Cftpps and Hume, Cor, Dom. Proo. pec L.C. (Lord Wensleydale 
diSBeotiug) S3 L.J P & M , 161. ; Maorae on Divorce, p, 33. J 

(41 Duty of Judge to satisfy himself that petitioner is not accessory. 

It is the duty of the Judge to satisfy himself not only as to the facts alleged, 

* but also whether or nob the petitioner has been us any manner accessory 
to the adultery, and if he finds he has been accessory to the adultery, 
he shall disAiiss the petition. * 23 M. 328 (331). K 

2,—** Conniving at*’ • 

(1) Connivance— Meaning of. 

(a) *' The w^rd ' conniving’ is not to be limited to the literal meaning of wil- 
ful^ refusing or alleoting not to sec or bacoma acquainted with that 
which you know or believe is happening, or about to happen. It must 
include the q^se of a husband acquiescing in, by wilfully abstaining 
fiom taking any steps to prevent that adulterous intercourse, which, 
from what passes before his eyes, he cannot but believe or reas inably 
suspect is likely to occur,” thpps v. 6ripps and Hume, on app. 33 
L J. Mat. IGl , see .ilso, in 1863, 3 Sw. and Tr. 116. L 

(bj ** It IS a figurative expression, meaning a voluntary blindness to some pre* 
sent act or conduct, to something going on before the eyes, and is in- 
applicable to anything past or future. If a husband, ignorant at the 
time of hia wife’s infidelity, afterwards discovers it, and leaves it un> 
noticed and unpunished, whatever may be the motive of his silence, 
even if it be the base and sordid one of making a profit out of his own 
dibhonour, be cannot be said to connive even at the past adultery, 
much less at any future interoourse of the guilty parties.” Oipps, v. 
Oipps ayid Hume, on app. 33 L.J. Mat. 161. M 

(2) What coDBtitutcB connivance. ^ 

(a) ” Connivance has its source and its limits in this principle, volenti non fit 

injuria a willing mind. This is all4hat is necessary. There must be 
intention and consent, though there is not active conspiracy^.. Without 
intentional concurrence or corrupt connivance there is no bar ” Boul- 
tvng V. Boulting, Sw. and Tr. 335. Phillips v. Phillips, on app. 4 
N.C^ 529 ; and see Turton v. Tuitmi, 3 Hagg E.R 838; Dennis y, 
Donnis, ibid, 348 n. , Hoar v. Hoar, ibid, 137 ; Moorsom v. Moors(mi, 

3 Hagg. |E.B. 103 and 106; Rogers v. Rogers, 3 Hagg. E.B. 60. N 

(b) Eaots to constitute connivanoe must have a direct andneoessary tendency tQ 

cause adultery to be committed or oontiuued. SUme v. Stone, 3 N.O. 

> 278, p. 304. ^ 0 

(c) In order to amount to connivance there must be something more than 

mere negligence, inattention, dulness of apprehension, or indiSerenoe. 
Regers v. Rogers, 3 Hagg. E.B. 57 (1830) ; Rix v. Rix, 3 Hagg, E.R. 74 
• (1777). P 

(3) Connivance ImplicB corrupt conduct. 

(a) It was held that connivanoe, to constitute a bar to a divorce by reason of 
adultery, must be corrupt. Phillips v. Phillips, 1 Robert 145 (1846). 

b) In every case where oonnivance is set up the honesty of the husband’s 
intentions, not the wisdom of his oonduot, is to be oonsidered, Hoare* 
V. Hoare, 3 Hagg. 137 (ISOO). Q 
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Conaivittg at " — {Continued), 

t « 

(c) FacLB to coiiBtibube oonniVAnce ipusr. have had a tendpncy to oaute adultery 

to bu commibbod Stone v. Stones 1 Robert 101 (IS41). R 

(d) Hence the following bavo been held nob to oouBtitute connivance: — 

(I) Coarse, nor even brutal behaviour. 

(II) Obscene or disgiisLing language. 

(III) Even entire disregard of appearanuos. Stone v. Stone, 1 Robertson, 101 

(1H44). ^ S 

(4) Pasuve connivance. 

PasBive connivaiioo is as much a bar as active ennspiraev, but it ib necessary to 
show an intention that guilt should ensue Mooysoynv. Moor^oni, 3 
Hagg. E.R. 107 (1793) , Hairis v. 2 Hagg, Pl.R. 376 (1829). T 

(5) Extreme negligence 4 iiay amount to connivance • 

Such extreme iiogligenco as to ihe conduct of the wife, .ind siioli encourage- 
ment of acquairUanut' and famihai itKimaev, wciu likely to load to 
an adulterous intercoui'.i*, wnie hrld to bt' bulliLient to constitute 
oorjiiivanco. Gilinn v Gilpin, 3 H.igg J50 See also, Michelsonv. 
Micliclson^ (1801), 8 Hagg E R. 147. U 

(6) Want of prudence— Error of judgment 

*' Mete imprudence and error of judgment were not held to corihbUutc con- 
nivance”. See Browne and Powe'l on Divorce, Beveiibh Edition, 1905, 

p. 31. Y 

(7) Party conniving need not be accessory before the fact * 

(a) The ,8') as to have taken any active measuri-b to bring aboul. tlie 

result of aiiuliorv. Glennie v, Glemac and JJowlcs, 32 Ij J. Mat. 17 , 

t 

and see v ii/ur/is and Bui he ^ 2 Sw. & Tr 530 W 

(5) It would suffice if he is cngniz-int that such result, would follow from cei- 
tain transactioub that he approved of andrcoiibcntcd to. Glennie v 
Glennie and Bowles, 32 L.J. Mat. 17, and boe Mams v. Mams 
and Bmhe, 2 Sw. &. Tr. 530. X 

(c) It IS one thing to say to a man, You'will watch this woman, bo as to be 
able to give evidence that she has cominitbed an act of adultery ” 
(provided she had actually commiiL<'d ih it act^ but you mubt not 
manufacture evidence of adultery), and another thing to b.iy, “ You 
will betray her into committing an act of adultery* . Siig(J v. Sugg 
and Moore^ 31 L.J. Mat. 41 Y 

(K) Connviance and condonation distinguished 

(a) Connivance must alwA}B precede the event. Laws of England, Vol. XVl, 

p. 487. Z 

(b) Connivance is clearly distinguishable from coudonaCion, which always 

comes after the event. {Ibid,) ^ A 

(c) Condonation means the forgiving of the offences known and intended to be 

condoned. It does not operate as a forgiveness of other unknown or 
subsequent adulteries. But connivance on the other hand, operates 
as a complete bar tu a suit not only m respect of the particular adul- 
tery connived at but also in respect of anv other similar offence. 
Thus oonnivanoe of adultery with A bars relief lu respect of subsequent 
adultery with B. Bernstein v, Bernstein, 1893, p. 292. B 



8 . 18 l 


Act ly ot.lMd (divobce). 


109 


2,- ** Conniving at'*—{Continued). ^ 

(0) Connivance is criminal— Condonation is often noble. 

(а) Couuivanoe necessarily involve<i crimiTiality on the part of the coriniver, 

while oondouation may be meiitorious, especifflly in the case of a wife. 
Angle y. Angle^ (184:8), G Notes of Oases, 192 C 

(б) Condonation was often held to be meritorious, especially in a wife , but 

■conuivaooe was always considered to lu twelve cripaiuality. Tut ton v. 
Tuttoji, 3 Hagg. 351 (1830). D 

(10) Connivance and being “"acceBioDy to '* dutinguished. 

See Macrae on Divorce, p. 33 cited, supta. o E 

(11) Connivance not to be presumed easily 


(а) Toe prusumptMii of law, is against the LXisteuce of connivance. Rix v, 

RiXy (1777), 3 llagg. Ecc 71; Moursotn v. Moorsom, (1792), 3 Hagg. 
Kco. 87, 107. ' F 

(б) Where the connivenice was doubtful, the presumption was always in favour 

of an absence of luteniion Phillips v Phillips^ I Kobert H5 (1840) Gr 
(() ijut if, for instance, a husband invited the adulterer and then decamped 
and gave him ihe oppoituuity for, or otherwise a'‘tivel> proiiioLod the 
adultery, that would give use to a presumption of connivance in the 
husband, llcevos v Reeves, 3 Sw. and Tr. 139 , 3‘2 L J P. &, M 178. 
Timmings v. Timmings, (1792), 3 Hagg. Ece, 76. H 

(12) Connivance of adultery with K bars relief in respect of adultery with B. 

(а) Couiiivauce at adultery with one person precludes relief in respect of adul- 

tery with another. Oijips v. Oibls, 33 L. J. P. & M. 161. I 

(б) Dut if the subsequent adultery be committed long after the adultery con- 

nived at, it may he that the petitioner’s right to relief is not lost 
JIndi/cs v. Hodges, 3 Hagg. 118 , Rogets v. Rogas, 3 Hagg. 57 , But 

see, also, Rattigan on Divorce, 1897, p. 78 J 

w 

(c) Ouuijivance to bar the petitouer’s right to relief needuot noccssarily be oon- 
nivarioe at adultery with the partin^ular poison charged. Stone v 
Stone, 3 No, of Cases, 278 (1814) K 

(L3) Deed of separation — Presumption of connivance. 

If a deed of separation were so worded as to found a presumption that it might 
bo rjlendt'd to sanction adultery by the wife, that presumption must 
be rebutted by evidence. Dzrker v. Bather, 2 Add. 285 (1824). L 

(14) Proof of connivance 

(a) “ Gonuivanco may be proved by express language or by inference deduced 
from facts aud conduct Boulting v. Boulting, 3 S. &. T. 329 , 33 
L.J P. 33 ; 9 L.T. 779. • M 

lb) Where such a state of things exists as would m the apprehension of reason- 
able men result lu the wife’s adultery, and he does not interfere when 
he might do so, he is guilty of connivance. Otpps v Gipps, 11 H L. 
Gas 1 . 33 L.J P. 735. N 

(c) But, where a deed of separation oonlaiood the following clause ‘‘Major 
S. to allow Mrs B. to reside where she pleases, and not to compel heu 
to live with him again, or to go near her or molest her in any way 
and Mrs. S. promises that if she does not fulfil her part of the agree- 
ment, Major 8. shall have the full power of a husband over her, what.^ 
ever bis way of living may be. ” The Court held, that the concluding 
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\ CoaaMag mt "—{Continued). 

words should not be construed as giving the husband licence to 
commit adultery, Siuddy v. Studdy, IS and T. 321; 28 L.J.P. 44 
Bee also 26 L.J.P. 105. 0 

(18) Consent ^Iven In oonsideratlon of an allowance constitutes conniYance. 

*' If a wife, though unwilling to consent that her husband should live in adul- 
tery,# ultimately gives her consent for the sake bC obtaining aS 
allowance from him, she is guilty of oonnivance.” Boss v. i2os6, 1 
L.R., P. and D. 734 ; 38 L.J.P. 49 ; 20 L.T. 853. P 

EXAMPLES OP CONNIVANCE. 

A.-^ONDUGT OP HUSBAND HELD TO CONSTITUTE OONNIVANCE. 

(1) Wilful desertion~-Gon8tituting connivance 

Wilful desertion has been construed as connivance. Mickelsmi v. Mtchelsmi, 
3 Hagg. E.B. 147. • Q 

(2) OonniTanoe of adnitery with one person bars relief in respect of adultery with 

another. * 

Connivance at adultery wuh A. is a defence to a charge of adultery with B. 
Lover%ng v. Lomring^ 3 Hagg E C 85 , and see Qipps v. Gipys and 
Huvie^ 3 Sw. Tr. 116. R 

(3; Husband abandoning his rights in consideration of money received from 
adulterer. 

(а) ** A husband who, having the right to divorce his wife for adultery, abandons 

%i %n consideration of a sum of money received from Die adulterer^ ^n 
never afterwards succeed on a petition for divorce on the ground of 
her adultery with the same person ** Gipps v, Gipps and Uuyjie^ 33 
L.J. Mat. 161. S 

(б) Nor, with any other person. Stone v. ^tom, 3 N.C. 278 B-1 

(c) His conduct IB almost equivalent to selling bis assent to such intercourse. 

3 Hagg. E.C. 82. T 

(d) ** Can a man consenting to adultery with A., bub not consenting to adultery 

with B, take advantage of that adultery, and B.iy Non omnibUB dormioi 
This IB language not to be eudured. If he cannot say Non omnibus 
dormio, can he say Non semper dormioV\ Per l^d Stowell in S Sw. 
& Tr. 116. ’ U 

(4) Pasiive sufferance of adultery, for a length of time. 

by the husband, bars him from his remedy. Crem v. Orewe, 

S Hagg. E.C. 123. , Y 

(6) Conduct amounting to oonnivauot— Husband— Totally indifferent to his wife. 

If a husband is totally indifferent to his wife, and permits her to be absent 
from him for a long time without inquiry, and*, though capable of 
doing so, makes no] provision for her, and adultery ensues as a con- 
sequenoe, his oonduot amounts to oonnivance. Michelson v. ^iichcU 
son, 3 Hagg. E.B. 147. W 

(6) Husband insensible of his own honour— Delay. 

"A and who from a conformity to the corrupt manners of the 

world, may have no wish to pursue a legal remedy, or may not 
think it worth pursuing, refrains, from doing so ; if he at length, 
after a long oontinuanoe of toleration, awakes of his own aooord, or 
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2.—**Coitfiviag at^*—{Oontinu€d). g 

EXAMPLES OF CONNIVANCE— (Co/i^mwed). 

A CONDUCT OF HUSBAND HELD TO CONSTITUTE CONN I VANOE—(UW.). 

is compelled by the clamour and outcry of the world to awake to 
a sense of his wrong, he awakes too late/* Crewe v. Crevoe^ 3 Hagg. 
E.B. 188. • X 

(7) Husband virtually assigning wife to eo-respondent by means of deed. 

Where a husband has by a deed virtually assigned his wife to the co-respondent, 
be would be barred from asserting any rightfto a divorce on the ground 
of her adultery with the co-respondent. Waltwi v. Walt<m and Hih- 
beZi. 28LJ. P. &M.97. Y 

(8) A husband employing a man to get evidence of adultery. 

ia) "If upon which to obtain a divorce, and the man so employed 

sets about to procure the defilement of the wife, and by the interven- 
tion of that man the wife is purposely induced to commit adultery, 
the petitioner has no right to a remedy for such adultery." Qower 
V. Gower, Pearson, L.R., 2 P. & D. 428. Z 

(b) The husband would lose his right in the above case even if it were proved 

that he had not given any distinct orders for the purpose, Gower v. 
Govcr, Pvarson, L.R., 2 P. & D. 428. A 

(c) Where the agents of the petitioner employed by him to watch the respond- 

ent after his separation froni*ber, by giving false information to her of 
the co-respondent’s wishes and by carrying letters, brought about the 
« meeting at which the adultery complained of took place held that the 

petition ought to be dismissed, 45 P.R. 1871. B 

(9) Adultery of the wife, procured by design during the husband's absence. 

The and eqjirely without his agenuy, or knowledge even, has been 

held to disentitle hi A to relief. Pteken v. Pichen and SimmondSt 34 
L J.'Mat. 22. ^ C 

(10) Introducing wife to a woman of loose oharaoter. 

A husband — maybe held guilty of oonnivanoe,.if suoh introduction has any 
conneocion with the resulting adultery. But if the adultery of the 
wife djd not appear to have been occasioned by it that would not bar 
the husband of his right of relief. Harris v. Hairis^ 2 Hagg, E.B. 416 
(1829). D 

(11) Other eases where husband’s conduct was held to amount to eonnivanee. 

(i) Where the husband’s absenoe was coupled with suoh conduct on his part as 

indicated a consent in his wife’s inregular habits. Michelaon v. MicM- 
« son, (1804), 3 Hagg. Eoo. 147. E 

(ii) Where the husband tolerated his wife’s adultery with another to whom he 

owed money. Denn%ss v. Denniss^ (1806; 3 Hagg. Eoo. 348 N. F 
Jii) Wilfully abstaining, even without corrupt intention, from preventing 
adulterous intercourse, which might reasonably be expected to occur 
from thepart>’B conduct. Qipps v. CUpps, (1864), 11 H.L. Gas. 1. G 
(iv) Where the adultery of the wife was, as it were, manufactured by an agent 
of the husband or his relatives. Pichen v. Picken and Simmonds, (1864) 
84 L.J. (P. M. and A.) 22. But see also Sugy v. Sugg and Moore, (1861), 
81 L.J. (P, M. and A.) 41. H 
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2, — **Connivlng at** — (Cmtinued). 

EXAMPLES OP CONNIVANCE— (Co;z^mM6d). 

A.— CONDUCT OF HUSBAND HELD TO CONSTITUTE CONNIVANCE— (CZd.). 

(v) Where the adultery of the wife was oommitced in oonsoquenoe of the in- 
ducement of the agAnt of the huabi^nd, though without his authority. 
Oov^r V. Goioer^ (1372). L.R. 2 P. & D. 423. • I 

N. B.— For another recent case m which detectives figure largely, see Pollard 
V Pollard, (1901), Times I7th— 3lst March, 2lat & 22nd April. J 
/VI) Encouraging < 5 uch intimacy as might load to adulteiy. Gilpm v. Gilpin, 
3 Hagg. Ecc. 150. J.l 

(12) Delay, effect of. 

" The first thing which the Court looks to when a rhirge of adultery is prefer- 
red 18 .the date oi the charge relativelv to the dii^e of the criminal fact 
and knowledge of it by the party, because, if the interval be very long 
between the date and knowledge of *the fact and the exhibition of 
them to this Court, it will bo indisposed to relieve a party who appears 
to have slumbered in sufficient comfort over thpin, and it wiK be 
inclined to infer either an iiiHincority in the comp amt, or .an 
acquiescence in the injury, real or supposed, ora condonation of it 
It therefore demands a full and saLisfaetory cxplanaiiou in order to 
take it out of th** roach of such intorpieiations ” l^cr Lord Penzance, 
Boulting v. Boulting, 3S L.J P. & M. 33 K 

B —CONDUCT OF HUSBAND HELI) NOT TO CONSTITUTE CONNIVANCE 


(1) Husband introducing his wife to a woman of loose character. * 

Where a her subsequent adultery, not connccied with the introduotion, 

was held not to constitute coiinivauce Ilarfi'i v Ilctiiis, 2 Hagg E R. 
376 L 

(2) Husband countenancing wife's indelicate copduot. 

Where the husband countenanced his wife’sf indelicate conduct, four years 
after which sVe committed adultery, held the husband was en I itled 
to relief. Hodges v, Hodges, 3 H«ipg. Ecc. 118. H 

(3) Conduct injudicious but intentions honest. 

Where the conduct of the party charged with connivance was injudicious, but 
the intentions wore honest that would not ^constitute connivance. 
Hoar V. Hoar, (1301), 3 ifagg Ecc. 137. N 

(4) Lack of foresight. 

Mere does not constitute «conniva7)oe. Allen v Allen and D'Arey, 

30 L. J. P. & M. 2 0 

(5) Dullness of appsehension. • 

Nor does mere constitute connivance. [Ibid,) * p 

(C) Leaving wife of whose guilt the husband is morally convinced. 


Where a husband left his wife being morally convinced of her adultery, but 
waited for proof of it, the husband also being not able to su^ort her, 
such conduct is not connivance. Reeves v. Reeves, (1H13), 2 Phillim 

126. Q 

(7) Negligence not amounting to acquiescence 


Negligence not amounting to acquiescence m the acts of the other party with 
the expectation that such acts would lead to hia or her adultery is not 
oonuivanoe. Rogers v. Rogers, (1&30), 3 Hagg. Eoc. 67. R 
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2 , — " Conniving at — (Continued). 

EXAMPLES OF CONNIVANCE- {Goyitiniicd) . 

B.- CONDUCT OF HUSBAND HELD NOT TO CONSTITUTE 
CONNIVANCE— (CoiicZwdfd). 

(S) Husband’B tolerating conduct from which adultery would result. 

(a) The.* cannot be oonetrued as connivance. Glennie^. Glenmc and Bowles, 


(lb6‘2), 32 L J. (P.M. & A.) 17. S 

(&) The following wilf not each by itself, constitute connivance : — 

(i) Coarse and even brutal behaviour. Stone v Sttgie, 3 N. C. 27H, p. 304. T 

(ii) Obscene and disgusting language. (Ibid ) U 

(ill) Entire disregard of decorum. (Ibid.) Y 

(iv) Overconfidence. (Ibid.) JRfM/ei v. 2?Oi/ers, (1830), 3 Ilrigg Plcc 57. W 

(v) Cruelty and desertion, though thi\ tend co induce a wife to disrigard her 

own duties, acd also tempo bir to commit adultery, are held not to bo 
connivance. Stone v. Stone, 3 N. C. 278, p. 304. X 

• C.— CONDUCT OF WIFE HELD TO CONSTITUTE CONNIVANCE. 

(1) If a wife once consents to allow her husband to commit adultery. 


, she has no rieht afterwards to claim a decree on account of that 

aduhery Thonins v. Th(j$na^, 2 S\v & Tr 113 Y 

(2) Consent of wife given in consideration of an allowance made to her. 

Her willing consent to her husbandHi misconduct as the condition of an allow- 
^ anoo to her is conni\ance, Ross v. Boss, L R 1 P. JL i>. 734. Z 

(3) 1. Deed showing wife’s willingness to continuance of husband’s misconduct. 

A deed showing wife's willingness that tho offeneo of the husband should con- 
• tinue would bar the wife’s right to relief. Boulting v. Boulting, (18C4), 

3 Sw & Tr. 32U. ’ A 

(4) Wife not complaining of her husband’s remarriage. 

Where a wife who had obtained a decree of dissoluliou of marriage m the Uni- 
ted States was not heard to complaij of her husband’s remarriage, it 
was hold that her conduct constituted oonuivanoe. Ptxh^et v. Palmer, 
(1853;, 1 Sw. and Tr. 551. B 

(5) Husband's misconduct brought about by clerk of wife's solicitor. 

Where the husband’.'^ adultery was brought about by a clerk of the wife’s 
solicitor, though without her knowledge it was held that the wife 
could have no relief. Bell v. Bell, (1883), 58 L J. (P) 54. C 

D.— CONDUCT OF WIFE HELD NOT TO CONSTITUTE CONNIVANCE. 

(1) Expectation of deed of separation. , 

Mere expectation of a deed of separation by a wite does not imply a license to 
her husband to commit adultery. Soe v. Ross, (18G3), L.K. 

1 P. and D. 7.34. D 

(2) Acts done to spare disgrace to her family— Confiding in husband’s proroises— 
Effect. 

Where the husband had, to his wife’s knowledge, committed adultery with her 
sister, and yet the wife allowed that sister to accompany her and her 
husband to India, IM that though the wife’s conduct bad been in- 
judicious, it did not, under the circumstanccK, amount to connivances 
at the adultery which was subsequently committed between her sister 


15 
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2,— * * Conniving at *^-^{Conduded ) . 

EXAMPLES OF CONNIVANCE— (CowcZwderi). 

D.— CONDUCT OF WIFE HELD NOT TO CONSTITUTE CONNIVANCE— (CZd.). 

iDd husband, as it was to spare the disgraoe to her family of an ex- 
posure, and only on the husband’s sworn promise that he would have 
QO further interoourse with the sister, that the wife allowed her to 
aooompany them to India.” Turton v. Tuyton^ 3 Hagg. 338 ; Maorae 
on Divorce, pp. 34, 35. E 

3^^*' Has condoned the same.” 

(1) Condonation, what oonstitutes 

(a) Condonation of adultery is a blotting out of the offence imputed, so as to 
restore the offending party to the position which ho or she occupied 
before the offence was committed. Keata v. EeaU and Montezuma. 28 
L.J. Mat. 57, upheld on appeal. F 

(5) It 18 a conditional forgiveness on a full knowledge of ail antecedent guilt, 
the condition being that the offence shall not bo repeated. Bramweh^. 
Bramwell. 3 Hagg. E R. 629 , Blandford v. Blamlford. 8 P.D. 20. G 

(c) Condonation of matrimonial offences means the complete forgiveness of 

all such offences as are known to, or believed by, the offended spouse, 
so as to restore as between the spouses the status quo ante ” Ellis v. 
EUts and Smith, (1H85|, 4 Sw & Tr 154 , Hall v. Hall and Kay, 
(1891), 64 L.T. 837 , Alemndre v. Alexandre, (1870), L.R. 2 P. & D. 
164 , Dempster v. Dempster, (1861). 2 Sw. & Tr. 438 , Keats v. Keats 
and Montezuma, (1859), 1 Sw. & Tr. 334. H 

(d) The above rule is however subject to the express or implied condition that 

no further matiimouial offence shall occur Din ant v. Duiant, (1325), 
1 Hagg. Ecc. 733 , Dent v. Dent, (1865), 4 Sw &. Tr. 105 , Binncy v. 
Binney, (1893), 69 L.T. 498 , Blandford v. Blandford, (1883), 8 P.D. 
19, Coohe v. Cooke, (1863), 3Sw. & Tr.fl26, 246. I 

(e) If, however, such a subsequent offence should arise, the forgiveness is can- 

celled, and the old cause of complaint is revived, even if the offence is 
not ejusdem generis with the original offence. Palmer v. Palmer, 
(1860), 2 Sw. & Tr, 61 , Wilton v. Wilton and Chamberlain, (1859), 1 
Sw, & Tr. 563 ; Worsley v. Worsley, (1730), 2 Lee^572. J 

(/} Condonation is a ** blotting out Af the offence so as to restore the offending 
party to the same position he or she held before the offence was com- 
mitted.” Browne and Powell on Divorce, Seventh Edition, 1905, 
p. 33. K 

{g) Forgiveness is the essence qf condonation, Ellis v. Ellis and Smith, 84 
L.J. P. & M. 118 ; 4 Sw. & Tr. 154. L 

{h) Mere forgiveness is not condonation ; to be oondonatfon ** it must com- 
pletely restore the offending party, and must be followed by cohabita- 
tion.” Keats v. Keats, 1 B. & T. 334 ; 28 L.J.P. 67 , 32 L.T. 3^1. M 
(%) Condonation must be a complete obliteration of the condoned offence. 

Browne and Powell on Divorce, Seventh Edition, 1905, p. 33. N 
( 7 ) “ It is a conclusion of fact, not of law, and, in my judgment, means the 
complete forgiveness and blotting out of a conjugal offence, followed 
c by cohabitation, the whole being done with full knowledge of all the 

oiroumstarnceB of the particular offence forgiven. The husband, in my 
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opinion, need not be aware of all the aots of adultery oommitted by the 
wife when he forgives her any particular act of adultery. Condonation 
means a full and absolute forgiveness, with Jtnowledge of all that is 
forgiven . it does not operate as a forgivenesd of other unknown 
adulteries.” Per Lopes, L J. in BPmstem v. Beinsfemfl893, p. 300 ; 
and pee Alexandre v. Alexandre, L.B., 2 P. & D. 164, Dempster v. 
^Dempster, 31 L.J. Mat. 21. * 0 

(/r) Sir CresBwell Gre^well thus defines condonation it must amount to 
Buoh a blotting out of her ofienco as will restore her to her former 
position Keats v. Keats, 1 S. & T. 33#; 28 L.J.P. 57 ; 32 L.T., 
O.S. 321. p 

N.B. — See S. 14, last para, as to what under this Act would be condonation of 
aduftery. 

(2) Condonation knowledge of the offence condoned. 

(a) Xu order to found^condonation, there must be a complete knowledge of all 
the adulterous connexion, and a condonation subsequent to it. Turton 
v. Turton, 3 Hagg. E.H. 351. Q 

(h) In other words, it is “ forgiveness of a conjugal offence with a full knowledge 
of all the circumstances,*’ i.e., those relating to the guilt of the erring 
party. Peaeock v. Peacoek, 27 L.J. Mat. 71 , Campbell v. Campbell, 
Dea. and Bw. 285. R 

(3) Mere desire to condone is not condonation. 

A mere willingness to condone is not sufficient to constitute condonation. Bee 
• Macrae ou Divorce, p. 37. B 

(4) *Prinoip]e of the doctrine of condonation. 

“ Condonation is a doctrine not limited to the Ecclesiastical Couits, or their 
Bucoossor, the Pi o bate. Divorce and Admiralty Division of the X{igh 
Court of Justice, nor is it the creation of statute, but a broad general 
principle of law.” Williams y. Williams, (1904), p. 145; 73 L.J.P. 31 ; 
90 L.T. 174. _ T 

(5) Motive for condonation. 

** Where the feat of being deprived of her children, and then b^ing left to the 
ohargo of a harsh father, is the motive which induced the wife to re- 
sume cohabitation, her so returning to cohabitation is not necessarily 
a Goudouatiou of the marital offenoe for which she had left her hus- 
band.” Courtis v. Courtis, 27 L J. P. & M. 73 ; 1 Sw. <1 Tr. 192. 
Macrae on Divorce, p 36. U 

(6) Condonation by wife, and condonation by husband— 'Difference. 

(a) In considering the question of condonation ic is necessary to divide it into 
two parts ; first, when pleaded by the wife ; second, when pleaded by 
the*huBband , since the Courts have often held oondonation praise- 
worthy in a wife and, under exactly Stinilar circumsianocs, culpable 
in a husband." D* Aguilar v. D' Aguilar, 1 Hagg. B R, 786, (1794) ; 
Angle v. Angle, 1 Robert, 641, fl843). V 

(5) It is therefore a far more available defence for a wife than for a husband.” 

Browne and Powell, ou Divorce, Seventh Edition, 1905, p. 34. W 
(c) The forgiveness which must follow a knowledge of a wife’s guilt to establish 
the plea of oondonation might be express oi implied. Beeby v. Beeby, ^ 
1 Hagg. E.R. 798 (1799). X 
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(d) ** Forgiveness on Ibe wife’s part, especially with a large family, in the hope 
of reclaiming her husband, is meritorious, while a similar forgiveness 
on the part of the husband would be degrading and dishonourable.” 
Durant v. Durant, 1 Hagg. E.R. 752 (1825). Y 

♦ 

N.Bi— “ The proviso in S. 14 that no adultery shall be deemed to have been 
condoned unless conjugal cohabitation has been resuhied or continued 
does away with many of the nice distinctions taken by the Ecclesi- 
astical Court between condonation in the case of a wife and condona- 
tion in that of a husband. 

These are still applicable to condonation of other conjugal ofiences than 
adultery.” See Macrae on Divorce, p. 36. Z 

(7) Condonation is question of fact. 

Condonation is “ forgiveness of a conjugal offence with the full knowledge of'all 
the circum'^tances, and is a question of fact, not of law Peacock v. 
Peacock, 1 S. and T. 183 , 27 L J P. 71. A 

(8) Evidence of condonation. 

(a) The best evidence of condonation is the continuance or resumption of sexual 

intercourse. Windham v. Windham ayvd Oiuglim, (1863), 82 L.J. 
(P.M. & A.) a*J. B 

(b) It is the case especially in the case of a wife. D' Aguilar v, D' Aguilar, 

(1794), 1 Hagg Eoo. 773.- C 

(c) It IS a question of fact, which may be decided by a jury, for knowledge and 

forgiveness of an offence are not presumed. Peacock v. Peacock, (1853), 
1 Sw. Tt. 183 , Durant v. Duiant, supra, D 

(9) Condonation need not be specially pleaded. 

Condonation, though not pleaded, will be noticed by the court, if the evidence 
in the case discloses such fact. Ckirty} v. Outtis, 4 Sw. &. Tr. 231. E 

(10) Condonation of wife’s adultery — Effect on husband’s claim for damages 
against co-respondent. 

(a) Condonation of the wife’s adultery was held to be no answer to the hus- 

band’s claim for damages against the co-respondent Pomeio v. 
Poynero, 10 P.D. 174 , 54 L.J.P. 93. ^ P 

(b) But this decision was afterwards overruled by the Court of Appeal. 

Bernstein v. Bernstein, (1892), p. 375 , 62 L.J.P. 16 , 67 L.T. 52, on 
appeal, (1893), p. 292 , 63 L.J.P. 3 , 69 L.T. 513. G 

A.— CONDONATION PRESUMED TO BE CONDITIONAL 
(1) Condonation— Always assumed to be conditional. 

(a) Condonation is always assumed to be conditional, and the condition 

extends, not only as against the repetition of the old offence, but also 
to any other marital offence. Pahmr v. Palmer, 29 L.J. Mat. 124. H 

(b) “ Condonation is forgiveness, with an implied condition that the injury 

shall not be repeated, and that the other party shall be treated with 
conjugal kindness , therefore on breach of the condition the right to a 
remedy for the former injury revives.” Durant v. Durant, 1 Hagg. E. 
' R. 752 (1825). I 
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A.— CONDONATION PRESUMED TO BE CONDITIONAL -(ConcZMdfld). 

(2) Condonation may be expressly made conditional. # 

(a) “There may be also conditional condonation, i.c., condonation with not 

>n1y the implied subsequent condition, but with an express condition 
irrcedent, which, until u has been satisfied, prevcnls the condonation 
iperating Cooike v. Cooke^ 3 8. & T. 26 ; 32 D.J P. 154 , R L.T. 644; 
on appeal, 3 8. & T. 246 , Ncivso77ie v. NewsomOt L R., 2 P. & D, 
306 ; 40 L jr?. 71 , ‘25 L.T 204. J 

(b) “ A wife leaves her husband's bouse on acoountf of his cruelty to her, she 

returns and promises to resume cohabitation, if her husband reinstate 
her in all respects in the position a wife should occupy. The husband 
dopS not place her m such position, but continues to show slights and 
in^lt, and offer bad treatment to his wife. She again leaves his 
house. Her conduct in r-'turiiing does not amount to condonation " 
Cnoke V. Conice, 3 Sw. & Tr 126 , (affirmed on appeal) ih , 246 , S.C , 
32 L.J. P. & M. 81 , i6., 154. Macrae on Divorce, p. 38. K 

• 

(3) Condition precedent to an offer of condonation. 

“It 1 ', of course, in the power of the party to annex a condition precedent to 
an offer of condonation. If this condition is not complied with, there 
is no condonation of the offence, and it cannot afterwards be pleaded in 
a suit in which the offence is charged.” Cook v. Cook, 3 Sw. & Tr. 136.L 

B^REVIVAL OF CONDONED OFFENCE BY SUBSEQUENT OFFENCE. 

(1) *Slight offence revivea condoned offence. 

(a) To rrvivc an offence which has been coudoned, an oilencc loss than would 
be required to found a petition may be sufficient. Durmit v. Durant, 

1 Hagg E.R J61, Bostock v. Bo^tock, (1858), 1 Sw. & Tr. 221 ; see, 
aJso, 5M. 118* • H 

(5) But this doctrine does not go the length of making mere familiarities revive 
adultery, which carries a change of status as its result. Ridgway v. 
Bldgway, (1881), 2'J W.R. 612. * N 

(2) Revival of condoned adultery. 

(a) Adultery Condoned is, revived by subsequent adultery. Newsome v. New- 
some, L.R., 2 P. & D 306 , Dent v. Deyit, 34 L.J. Mat. 118 , Dmraiit 
V. Durant, 1 Hagg. E.R. 761. 0 

(5) When a husband, having received reasonably probable information of his 
wife’s adultery, has, by continuing co-habuation, condoned the offence, 
subsequent misconduct of the wfte tending to, though falling short of, 

adulter}, revives the condoned adultery. 5 M. 118. P 

• 

(c) Less cruelty was necessary to revive condoned adultery than to found an 

original suit. Bramwellv B7a7»7rt’ZZ, 3 Hagg. E.R 635 (1831) Q 

(d) Condoned adultery may be revived by undue familiarity short of adultery. 

Wmscom v. Wvnscom and Ploicden, 33 L J. P. AM. 45 ; 3 Sw. & 
Tr. 380. R 

(e) Desertion revives condoned adultery, whether petitioner be husband or 

wife. Houghton v. Houghton, 1903, p 150, 89 L T. 76; Copsey v. • 
Copsey, 1905, p. 94, 91 L T. 363. S 
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B.— REVIVAIj of condoned offence by subsequent offence— (CW,). 

(/) Where a petition for judicial Bcparaiion on the ground of adultery had been 
dropped and a deed entered into, the wife was granted a dissolution of 
marriage on fresh adultery with the same woman. {Binney v. Bhiney, 
(1893), 69 L.T. 49S) T 

{g) On oondoifiation of adultery, subsequent adultery revives both it and every* 
other matrimonial ofienoe which has been committed. Blandford v. 
Blandford, 8 P.D. 20 ; and aao Worslcy v. Worsleyt 1 Hagg. E.R. 
Supp. 734^ U 

(3) Incestuoua adultery condoned, reviYal of. 

Incestuous adultery condoned is revived by adultery though not incestuous. 
Neinsome Y. Newsome, L R , 2 P & D 306 , Denf v. Dent, 34 L.J. 
Mat. 118 ; Durrantv. Dutrant, 1 Hagg. E.R. 761. Y 

(4) Cruelty condoned, revival of. * 

Subsequent adultery revives former cruelty which had been condoned. Palmer 
V. Palmer, 1 S.L.T. 61 cited in 14 Bom. L.R. 173 (174). W 

(6) Cruelty and adultery— Revival of one by the other. 

Cruelty and adultery will each revive the other. See Durant v. Durant, 1 Hagg. 
E.R. 763 ; D^ Aguilar v, D'Agmlar^ 1 Hagg. E.R, 773 ; Popktns v. 
Poplctns, ibid, 765. X 

(6) Condoned desertion, revival of. 

Desertion condoned is revived by subsequent adultery. Blandford v. Blandford, 
8 P.D. 19. lY 

(7) Condoned bigamy, revival of. 

Whether condoned bigamy can be revived b) subsequent misconduct. Furness 
V. Furness, 29 L.J P. & M. 133. ^ Z 

(8) Disobedience of order for restitution of conju^aK rights. 

The effect of disobedience to au order for restitution of conjugal rights can be 
revived, after subsequent oo-habitation, by a further matrimonial 
offence. Pame v. Paine, (1903), p. 263. A 

C. EXAMPLES. 

I.— WHAT AMOUNfS TO CONDONATION. 

(1) Wife remaining in husband’s house after misconduct— Both dining together. 

Where the petitioner suffered bis wife to remain in hiu house for about three 
weeks after he had been apprised of her mibcouduct, and they dined 
together for throe dsjs afier the disclobure, the husband’s petition 
was rejected. Mr. Miller's Case, Macq. H. ot L. 628, Sees. 1821. B 

(2) Wife sleeping at husband’s house after adultery —Presumption. 

Where wife slept at her husband’s bouse the night after the last aot of a4ultery 
charged (of which aot he was cognizant), it was held that the onus 
of showing that they did not sleep together on that night lay on the 
husband. Ttmmings v. Ttmmings, 1 Hagg. E.R. 64 (1792). C 

(3) Sleeping together In same bed after knowledge of misconduct. 

(a) The fact that a husband sleeps in the same bed with his wife after knowl- 
edge of her adultery affords a strong presumption of condonation ; 
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C. — EXAMPLES — (Continued ) . 

I. — WHAT AMOUNTS TO CONDONATION— (Conc/wdfd). 

but It is capable of being rebutted by evidence. Hall v. UalU 60 
L.J.P. 73 (0 A ), afl&rming 67 L T. 837. See also Pitt v P%U, 33 
■ L.T. 136. D 

(b) In order to establish condonation, it is not sufi[icient*to prove that a hus- 
band returned to oo habitation with his wife, after he had evidence of 
her adultery : it is necessary also to prove that he believed her to be 
guilty and intended to forgive her. Ellis v. ElliSt 4 S.&.T. 15^ ; 34 
L.J.P. 100, 13 LT. 211. B 

(4) Condonation by conduct— Co-habitation. 

A husband, when told of his wife’s guilt, and placing reliance on the informa. 

tioi^ ought to cease co-habitation with her Dillon v 6 Curt. 

90, Elwea v. Elwes^ 1 Hagg. C.B. 292 , Beehy v. Beeby, 1 Hagg. E. R. 
793. • p 

(5) Compromise by deed. 

• A compromise by deed reaches farther than condonation which is conditional. 

lioivley V. Rowley, (1H61), 3 Sw & Tr 338, affirmed (1866), L.R. 1 Sc. 
& Div. G3. 0 

(6) Condonation by deed — Condition not to plead any offence committed before date 
of deed — No revival. 

" Where ajhusband had been guilty ot cruelty, and he and his wife separated 
under the provisions of a deo^ by which it was agreed that no proceed- 
ings should be taken b\ either party against tbe other m respect of any 
cause of complaint which had arisen before the dale of the deed, and 
that every offence, if any, committed by either party against the other 
should bo considered as condoned, and that in any proceeding by cither 
against the other in respect of any cause of complaint which might 
subsequently a^psc, no oflenoe committed by either party before the 
deed should be pleaded or be admissible in evidence, tbe Court of 
Appeal held that subsequent adultery ^by the husband did not revive 
the Wife’s right to complain of the cruelty committed before the deed.” 
Rose V, Rose, 8 P.D. 93 , 52 L.3 P 25 , 48 L T. 378. Bee a^so, Oooch 
V. Gooch, (1893), Prob. 99 , G2 L.J.P. 73 , 68 L.T. 462. H 

II. — WI^T DOES NOT AMOUNT TO CONDONATION. 

(1) ReBidence without conjugal oo- habitation. 

Mere residence in the same house without actual conjugal co-habitat ion was 
not held to amount to condonation See Lord Clonciirry's Case, Macq. 
H. of L. 607, Bess. 1811 ; Campbell v. Campbell, 1 Dea. & Sw. Ecc. 
289 (1857). , I 

(2) Condonation of oruelty— Presumption from oontinuanoe of co-habitation. 

The wife’s condonation of cruelty will not lightly Do presumed from a continu- 
ance of co-habitation, after one or even several acts of cruelty. Curtis 
• v. Curtis, 1 S. & T. 192. J 

(3) Go-habitation after cruelty by wife— Effect. 

Co-habitation after the last act of cruelty, is not necessarily and universally 
such condonation as would be a bar to tbe wife’s suit, even though it 
may be in one sense a voluntary oo-habitation, or may not be forced or 
fraudulently brought about by the husband.” Snow v. Snow, 2 No. 
of Ca. Supp. 13 (1842). See also D' Aguilar v. D' Aguilar, 1 Hagg. ' 
E.B. 786 (1794), K 
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C.— EXAMPLES— . 

II.— WHAT DOES NOT AMOUNT TO CONDONATION— (Co/tcZiided). 

(4) Conjugal oo-habltation if neceBsary for condonation. 

There oan bo^o condonation which is nob followed by conjugal oo-habitatioDi 
Keats V. Keats and Montezuma^ 28 L.J. Mat. bl , and Bee Btanmgan 
V. BianmgaUf The Times, Feb. 8bh, 18P0 , see also a& to condonation 
of adultery, S. 14, infra. L 

I 

(5) Effect of co-habitation by injured wife and injured huaband— Difference. 

(a) " The effect of cohabitation is less stiingenb on the wife, she is more sub 

lioteUatet more mops consilii, she may entertain more hopes of the 
recovery and reform of her husband ”. Bceix^i v. Bcehij, 1 Hagg. 
E.R. 793 (1799). Sec also ^liuton v. Tin ton, 3 Hagg. 338 (1S30). M 

(b) “ A woman has not the same control over her husband, has not the same 

guard over his honour, has not the same means to enforce the obser- 
vance of the matiinionial vow , his guilt is not of the same consequence 
to hoi, therefore the rule of condonation is held more laxlv agaiubt hei." 
D' Aguilar v. 1)' Aguilar, 1 Hagg E.R 78G (1794). N 

(c) ** Forbearance in bringing the suit ” (by a wife) “ may nob only bo excusable 

bub meritorious, m hopes of reconciliation.” Fciiers v. Fciiers, 1 
Hagg. Con C. 133. 0 

(d) “It is not necessary for the wife to withdraw from cohabitation on thatirst 

or second instance of misconduct , it is legal and meritorious in hoi to 
be as patient as pos«i] bio , forboaranco dois not weaken her title to 
relief,” Popkins v. Pupkins, 1 Hagg. 7GS (notes) (1794), ‘ P 

(6) Evidence of condonation— Words spoken ^ 

*' f 

(a) Words, however strong, ciin, at the highest, only be regarded as imperfect 

forgiveness. locals v. Keah and Montezuma, 28 L J. Mat. bl , and 
see Brannigan v. Btannigan , The Tunes, Feb. 8th, 1890. Q 

(b) Unless hdlowed up by something which amounts to a reconciliation, and to 

a reinstatement of the wife in the condition she was in before she 
transgressed, it must remaii^ incomplete {IbicU) R 

(c) Words alone, however strong, cannot amount to condonation. There must 

bo a return to conjugal cohabiUition, and such a blotting out of the 
offence as restores the guilty parly to his or her former position. 70 
P.R. 1673. S 

(d) Where a husband is in possession of evidence of his wife’s adultery, it is 

not sufficient m order to establish condonation merely to show that 
there was a return to cohabitation ' it must also be shown that the 
husband gave credit to that evidence, and took bis wife back l^lieving 
her to be guilty and mteiiding to forgive her. (Ibid.) T 

(7) Suit for restitution of conjugal rights. 

The commencement of a suit for restitution by the wife, and her returning 
again under it to cohabitation, was held to be a complete condonation. 
Evans v. Evans, 2 No. of Gas. 473 (1843). Bee also Neeld v. Neeld, 4 
Hagg. E.R. 2G8 (1831). U 
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Counter eUarfc — against the petitioner. ’’ 

(1) Pleading counter chargee. 

(а) The counter charges must be duly made by a party to the proceedings, in 

accordance with the rules of procedure and practice applicable to such 
party. 62 P.B. 1887. y 

(б) Thua, in a suit for dissolution of marriage which was undefended, it appear- 

ed that, after service of the summons, a letter purporting to be 
from the respondent was received by the Judge by post. The letter 
imputed gross misconduct to the petitioner, such as, if the respondent 
had appeared and put in a formal aoswei' would have amounted to 
counter charges within the meaning of this section (12). The letter 
also announoed that the writer was unable to appear to defend for 
waift of means . Ueld that the Court was not bound to take action 
on Che letter and inquire into the imputations made. 62 P.K. 1887. W 

(2) Counter charges— Duty ofglourt before pronouncing decree nisL 

“ In a suit for dissolution of marriage, where the Court recorded the statement 
of the petitioner and respondent and caused the doonmeutary evideuce 
produced by both to be filed, and thereupon proceeded at once to 
pronounce judgment granting a decree nisi without fixing issues upon 
the statements of the parties, nor causing any further enquiry to be 
made, although the rtspondent alleged acts of cruelty and adultery 
against the petitioner subsequent to her marriage which allegations 
the petibiouer denied licldt that the decree nisi should not be confirm- 
ed, as the investigation was defective to a substantial extent, with 
reference to Ss. 12 and II of the Act.** 130 P.R. 1879, X 

13. Ill case the Court, on the evidence m relation to any such 
petition, IS satisfied that the petitioner’s case has 
^i^Dismibsai of peti- proved, Or IS not satisfied that the alleged 

adultery has been committed, 

or finds that the petitioner has, dufing the marriage, been 
accessory to, or conniving at, the going through of the sawJ form of 
marriage, or the adultery of the other party to the marriage, or has 
condoned the adultery complained of, 

or that the petition is presented ur prosecuted in collusion ^ 
with either of the respondents, 

then and in any of the said cases the Court shall dismiss the 
petition. * 

When a petition is dismissed by a District Court under this 
sectioQ, the petitioner may, nevertheless, present a similar petition 
to the High Court 

(Notes). 

General. 

Gorreiponding English Law. 

The Matrimonial Causes Act, 1857 (20 & 21 Viot., o. 85)i Sec, 30, provides ai • 
follows — 


16 



122 < Aot lY of 1869 (divobob). [8. 18 

♦ 

QemT^\^(OonchjLded) . 

In case the Court, on the evidence in relation to any such petition, shall not 
be satisfied that the alleged adultery has been committed, or shall find 
that the petitioner has during the marriage been accessory to, or 
conniving at, the adultery of the other party to the marriage, or has 
condoned the adultery complained of, or that the petition is presented 
or pcosecuted in collusion with either of the respondents, then and ifi 

any of the said oases the Court shall dismiss the said petition." X'l 

■ 

^ Collusion.*^ 

(1) What Ib oolluslon in Diyoree Courts. 

(а) “ Collusion is said to exist, where parties put forward false facts to form the 

basis of the judgment, and where they put forward facts which are 
true, but which have beeu corruptly and fraudulently preconcerted to 
form that basis.” Mcqueen on Div., 2nd Ed., p. 67. Y 

(б) " Collusion exists, where the initiation of a suit for dissolution of marriage 

is procured, or its conduct provided for by agreement or bargain be- 
tween the spouses or thoir agents, as, for instance, an agreement not to 
defend, even where the ag*-eement is disclosed to the Court, and where 
no one is able to indicate any fact which is being falsely dealt with or 
withheld , because the Court will not be hampered in assertaming, for 
itself, whether there is danger of a husband or wife obtaining a divorce 
contrary to the justice of the ease. ” Matrimonial Causes Aot, 1860 
(23 and 24 Vio., o. 144), B 7; see Laws of England, Vol XVI, p. |89 Z 

(c) To support the plea of collusion there must be an agreement between ^ho 
husband and wife either to put forward a false case or to stifile a 
defence, or an agreement that the respondent shall assist the petitioner 
by furnishing evidence 70P.R. 1873. A 

• * / 

(2) Principle on which colluBion is discouraged- 

(a) Acting in concert is^collusion, the inference then being that all the truth 
18 not presented to the Court. Chisi?n's case^ Mcq. H. of L.Fr. 585 ; 
Lloyd V. Lloyd and C., 30 L J. Mat. 97. B 

(5) "Id such a case the Court is forced to believe that it is being misled, or, at 
any rate, it can feel no assuAnce that it is not, as where the parties 
agree that there shall be no defence”. Edwdrd's cose, Mcq. H. of 
L Pr. 583 ; Churchward v. Churchward and H , 1895, p. 23. C 

(c) Where the parties concur in getting up the evidence of the case, though the 
case may bo a true^ue, as where one party, contrary to his or Lor 
apparent interest, is found acting in concert with the other in matters 
material to the suit. Midgeley v. TTood, 80 L. Mat. 57. D 

(3) Oblect of thii proviBion bb to oolluBioo. 

The object of this special provision with regard to collusion is to compel the 
parties to come into the Court of Divorce with clean hands. It is to 
oblige them to bring all material and pertinent facts to the notice of the 
Court ; to prevent their blinding the eyes of the Court in any respect ; 
to oblige them so to aot as to enable the Court to bo in a position to do 
justice between the parties.” Fer Lopes, L.J, in Butler v. Butler^ 15 
P.D. 66; Battigan on Divorce. 1897, p. 86. B 
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" CQJIuBion ' *^{Continued). 

(4) Gollaiion la one lait doei not bar relief In another enlt. 

OolluBion, although an absolute bar to dissolution of marriage or judicial 
separation, does not prevent a fresh suit free from collusion being 
afterwards brought. Matrimonial Causes Aot, (1857), 20 and 21 Vio., o 
•85, 8. SO. Butler v. Butler and Burnham^ (18i|P), 63 L.T, 256, F 

(5) Colluaion in presentation jof petition for dissolntlon— English and Indian Law, 

S. 13 of the Indian Divorce Act (IV of 1869) provides, that in suits for dissolu- 
tion, if the Court finds that the petition^is presented or prosecuted 
in oollusion with either of the respondents, it shall dismiss the 

petition." 11 G. 651 (654). G 

• 

N.B. Th^ is a similar provision to that which is contained in B. 30 of the 
English Divorce Act (20 and 21 Viot., o. 85), 11 C. 651 (654). 


(6) English Law. 

(a) It has been hold in the English Courts that the word collueion in this section 
has a far wider meaning than connivance, and extends to oases where 
the original ground of the petition has not been connived at, but where 
the parties have subsequently agreed to use it as a means of divorce — 
BO that collusion in this sense may exist, without any connivance at 
all. 11 G. 651 (654) ; see Lloyd v. Lloyd, 1 8. & T. 567 ; Crewe v. 
Crewe, 3 Hag, 130. Cited m 11 0. 651 (654). H 

(5) Where it appeared upon the proceedings that after the petition had been 
filed the petitioner and respondent each presented a petition, in which 
they agreed that, from that date, the marriage between them should be 
• dissolved ; that neither of them should have any claims against the 

other , that each should marry again at pleasure ; that the wife should 
have no claims agE^nst the husband for maintenance or otherwise ; and 
that they prayed for a dissolution upon those terms, each party paying 
his and her own costs, ic was beld^hat that was clearly a case of 
collusion. 11 G. 651 (654). 1 

I 

(7) Mo oolluBion between respondentB. 

Collusion may be committed by the petitioner with either of the respondents, 
but there cannot be oollusion between the respondents, Mcqueen on 
Div., 2nd Ed., p. 67. J 

(8) ColloBion contemplated by the Bcotion. 

The collusion need not be of the ofionoe, it is sufficient that it be of the prosecu- 
tion of the suit. Bee Lloyd v. Bloijd and Chichester, 30 L J, F. & M. 

»7. K 

(9) Parties oonenrrlng to get up evidence of the caBC. 

^ (a) If the parties concur in getting up evidence of the case, it is oollusion 
though the case be a true one.— Per the Judge Ordinarily in Midgeley 
{falsely called Wood) v. Wood, 30 L.J, P. A M,, 57. L 

(5) But the parties to the suit will not be held responsible for the acts of their 
respective solicitors in colluding to put evidence before the Court, if^ 
the solicitors have thus acted without the knowledge or conourreooe* 
of the parties. Cox v. Cox, 30 L.J. P. & M., 255. H 
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\ Collusion **^{Continued], 

EXAMPLES. 

A.— WHAT AMOUNTS TO COLLUSION. 

(1) Agreement to withhold relevant evidence from the Court. 

(a) An agreeipeut between the partips to a divorce suit to withhold any relevan^i 
evidence from the Court amounty to collusion. Bacon v Hrtcon, 26 
W.R. 660 ; Hunt v. Hunt, 47 L J.P. 22 ; 39 L T 45. H 

(h) Collusion is not limited t » imposing of ether than genuine evidence on the 
Court. It extends to any agreement to withhold any material 
evidence. See Churchiuaid v. Churchward, (1894), p. 161. Bee 
Eooyolopeadia Bn tanica, Times Suppt., Vol. XyVII, p. 476. 0 

(2) Keeping back evidence of what would be an answer to the petition. 

(а) Collusion may consist on the keeping back evidence of what would be a good 

answer to the petition Jessop v. Jessop, 2 S & T. 302 , Bacon v. 
Bacon and Ashhjj, 25 W.R. 560 (Eng ). ^ P 

(б) So, where both parties, being equally guilty, agree to put forward the guilt 

of one party alone, it amounts to colluhion. Gray v. Gray, 2 S & T. 
559. Q 

(c) It has, indeed, been held that, if the petitioner is otherwise entitled to a 
decree, the suppression of material facts which might have been 
adduced IS not necoHsarily a ground for refusing a decree. Alexander 
V. AUxandet, L. R., 2 P. 164 39 L J. P. & M. 84. « R 

(8) Suppressed facts not sufficient to establish counter charge— Effect. 

It IB equally collusion if the parties agree inter se to keep back per ti neat and 
material faets, even though the suppressed faets might not have been 
sufiicioDt to establish the countor-chvie. Hunt v. Hunt and Wright 
47 L. J. P. & M. aa. • 8 

(4) Adultery committed by agreement of parties with a view to obtain divorce. 

Where a husband committed adultery by agreement with his wife, and supplied 
the evidence against himself, in order that she might get a divorce, 
the Court dismissed the wife’s petition on the ground of collusion. 
Todd V. Todd, L.R., I P. <SD, 121 ; 35 L.J.P. 34 ; 13 L T. 769. T 

(5) Petitions for divorce have also been rejected on the ground of coliusion In the 
following cases:— 

I. Where the adultery was proved, but a bond was subsequently produced by 

the husband to the wife conditioned that she should not unduly oppose 
the divorce. Captaiit Edicard' s case, (1779), Macq. H. of L. Pr. 683. U 

II. Where the solioitoi refused to give evidence that he was not employed by 

the adulterer. Mr, Downes case, Ib. 684. Y 

III. Where the wife's adultery was proved, but evidence of the husband’s mis- 

conduct had been collusively suppressed. Mr. Cope's case, Ib. 593, 
Bess. 1801, . W 

IV. Where the wife was present at Doctors Commons when the husband’s 

proctor brought the wicnesses thereto identify her, the Court held 
• that explanation was necessary to repel the suspicion of collusion. 

Mr. Vere'a case, 74 H. of L. Joutn. 118 and 191, Bess. 1842. X, T 
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I.— "Co/los/on " — (Continued). • 

EXAMPLES — (Continued) . 

A.— WHAT AMOUNTS TO COLLUSION— (Cwiclwded). 

V. To cBtahliBb a charge o( oollDBion against the petitioner and the leepondent, 
it IS necessary to prove that there exists some understanding or agree- 

*ment between them. Qcthxn v. Gethin^ 31 L.J.f*. 43. Z 

VI. An agreement between the parties for one to commit, or appear (o commit, 

adultery, in order that the other may obtain a remedy as for a real 
injury, is collusive. Crewe v. Creive^ 3 Hat;g. E.R. 129. A 

(6) Suit begun and conducted by agreement between petitioner and respondent. 

It IS oleariy collusion if a suit is begun and conducted by agreement be- 
tween petitioner and respondent, more especially if the latter abstains 
from defending, though no false facts are put forward, because the 
Court has na guarantee that all the material facts are before it.” 
Churchwatd v. Churchward and H., 1895, p. 23. B 

(?! Agreement to withhold evidence from court. 

An agreement between them to withhold deoHive or even relevant, material 
facts from the Court is collusion, Hunt v Hunt^ 47 L.J Mat. 22 ; Bacon 
V. Bacon and A., 25 W.R 660, Butler v. Butler^ 15 P.D. 66; Rogers 
V. Rogers, p, 161 C 

(8) Agreement not to disclose anything prejudicial to petitioner’s case. 

. IS collusion if the petitioner and respondent agree for money that the 
petitioner may take proceedings, and that the latter shall not disclose 
anything prejudicial to the petitioner’s case. Shaw v. Could, L. R., 
3 H L. 55 D 

(9) Respondent not defending 

The fact that a respondent does not appear to defend, even though aware of 
facts which would constitute a goo(^ defence, if amounts to collusion, 
if done without any understanding or arrangement with the petitioner. 
See Gethin v. Qethin and the Queen's Proctor. 31 L. & M. 43, 
Macrae on Divorce, p. 40. E 

(10) Conversation between husband and wife. 

Where a witness deposed that he had heard the husband and wife speaking 
together about the divorce, when the husband told her not to take any 
notice, that he could get the divorce for £40 if she would not oppose, 
that it would be better for both, the cheaper it could be done, and that 
he coud be a friend to her herejpfter, — held that the husband had been 
guilty of collusion, and was disentitled to a divorce. Bameaa v. Barmsa 
and Qrimwade, 37 L.J. P. & M. 4 ; 1 L.R., P. & D. 505 ; Macrae on 
Divorce, p. 40. F 

* B.-WHAT DOES NOT AMOUNT TO COLLUSION, 

(1) Matnal deaire that the petition may lueoeed. 

" A mere mutual desiidi on the part of the petitioner and respondent that the 
petition may succeed, and the fact of either party, independently of 
the other, putting his or her case before the Court with a view to this 
end, IS not oollusicn.” Bee Qethin v. Gethin and the Queen's Proeto/t 
31 L.J. P. & M. 43. Macrae on Divorce, p. 39. Q 
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*, l.—“CoIlaMloa’‘—iO<m^ud«d). 

EXAMPLES— (Cowc^MdecO . 

B.— WHAT DOBS NOT AMOUNT TO COLLUSION— (OoncJudwi). 

(2) Abienee of any leoret agFoement between the parties. 

** The fact that both Bpouses desire a divorce a Vinculo does not make them 
guilty of oolluaion provided they have not entered intq any agreement 
obnoxious to the Court.” Qethmv. Qethin, (1861), 31 L.J. (P.M. & A.) 
44 ; Harris v. Harris dt Lambert, (1862), /)1 L.J. (P.M. & A.) 160. H 

(3) Collusion between solioitors of parties not oollnslon in the parties. 

” Where the solioitors for the petitioner and respondent oonduoted the proceed- 
ings in a suit for dissolution of marriage, in suoh a way as to give rise 
to a reasonable suspicion of oolluBion, but it appeared that neither of 
the parties to the suit had been implicated m the irregularities of their 
solioitors, the Court held that collusioa had no^'baen established.” 
Cox V. Cox, 3 S. & T. 306 ; 30 L.J.P. OJ ; 70 L.T. 450. I 

(4) Hnsband giTlng his wife money. 

(a) The mere fact of the husband having given his wife money, before and aftor 
the suit began, does not prove collusion. Barnes w, Barnes and Gf., 
L.B., 1 P. & D. 505. J 

(5) There is no impropriety in the husband making his wifo a reasonable allow- 
ance while a suit is pending to save the exoense of alimony proceedings. 
Barnes v. Barnes and O , L. R., 1 P & D. 605. K 

(5) Hotband making hii wife an allowance in lieu of alimony. 

“ The mere fact of the husband making his wife an allowance in lieu of alinluDy 
while the suit is pending is not per se proof of oollasioa.’* Rattigan bn 
Divorce, 1897, p. 87. ^ L 

2.—** Prescat a similar petition to the High Court. 

** Similar petition y to the Chief Court after appeal tioh District Court. 

The petitioner filed a suit for divorce in the District Coart o i the ground of his 
wife’s adultery, the suit was dismissed, and the petitioner appealed bo 
the Chief Court, hts appeal being dismissed for default of prosecution. 
Held, that the petitioner could bring a similar suit m the Chief Court, 
but that there could not be a fresh case comooundod of new acts of 
adultery and of acts previouAy in litigation.” 45 P.R. 1871 M 

Power to Court to Court is satisfied on the evi- 

ptoDouDoe decree for dence^ that the case of the petitioner has been 

diseoWing mutiage. 

proved, 


and does not find that thh petitioner has been in any manner 
accessory to, or conniving at, the going through of the said form of 
marriage, or the adultery of the other party to the marriage, or has 
condoned the adultery complained of, ‘ 

or that the petition is presented or prosecuted iu collusion with 
either of the respondents, ^ 

the Court shall pronounce a decree^ declaring such marriage 
to be dissolved in the manner and subject to all the provisions and 
limitations in sections sixteen and seventeen made and declared : 
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Provided that the Court .shall not be bound to pronounce sucfi 
decree if it finds® that the petitioner has, during the marriage, been 
guilty of adultery 

or if the petitioner has, in the opinion of the Court, been guilty 
of unreasonable delay ^ in presenting or prosecuting such petition, 
or of cruelty ® towards the other party to the marriage, 
or of having deserted or wilfully separated himself or herself"^ 
from the other party before the adultery comjfiained of, and without 
reasonable excuse, 


or of such wilful neglect ® or misconduct of or towards the other 
party as has conduced to the adultery 

No adultery shall be deemed to have been 
condoned within the meaning of this Act unless 
where conjugal co-habitation has been resumed or 
continued. 


^ondonatioD. 


(Notes). 

G eneral. 

Correipooding English Law. 

The MatrimoDial Caabeh Act, 1857 (20 & *21 Vict., c 65), sect. SI, provides as 
follows 


** lo case the Court shall be satisfied on the evidenoe that the ease of the peti- 
tioner has been proved, and shall not find that ihe petitioner has been 
in any manner acce8BO|y to or conniving at the adultery of the other 
party to the marriage or has condoned the adultery complained of, or 
that the petitfsn presented or prosecuted in collusion with either of 
the respondents, then the Court shall pronounce* a decree deolaring 
such marriage to be dissolved . Provided always, that the Court shall 
not be bound to pronounce such decree if it shall find that the peti- 
tioner has during the marriage been guilty of adultery, or if the 
petitioner shall, in the opinion of the Court have been guilty of 
unreasonable delay in presenting or prosecuting such petition, or of 
cruelty towards the other party to the marriage, or of having deserted 
or of wilfully separated himself or herself from the other party before 
the adultery complained of, and without reasonable excuse, or of such 
wilful neglect or misconduct as has conduced to the adultery.” M-l 

/.—'7a case the Court is satisfied on the evidence, etc.’* 

(1) Evidence of marriage. 

(a) The ba?e assertion of a petitioner is not sufficient proof of marriage to 
satisfy the requirements of the Act, 16 M. 455. N 

(5) In cases under the Act, the proper, though not absolutely essential, mode of 
proving the marriage is by producing a certified copy of the marriage 
certificate and abtaining a statement from the petitioner that he was 
married as therein specified. F. J. 1896, p. 206. 0 

(2) Decree for diuolution not to be made on mere admissions. 

A decree for dissolution of marriage cannot be made merely on admissions an^ 
without recording any evidence. 17 B. 624 ; P J, 1892, p. 231. P 
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^ in case the Court is satisfied on the eridence, etc, *’--^[C(mcliided), 

(3) Evidenoa— Uncorroborated testimony of wife. 

The Oourt would not accept the uncorroborated testimony of the wife, that her 
husband had committed or attempted to commit an unnatural ofienoe 
on her person. 161 P.L.B. 1905=77 P.K. 1905. Q 

(4) ColIuiioB->Effect. 

When it was found that the parties were in collusion in wishing to bo divorced, 

• the High Court, in the exercise of its discretionary power, refused to 

confirm the decree for dissolution of marriage, on the ground that the 
petitioner herself had been guilty of adultery. A.W.N. (1905), 141 = 
2 A.L.J. 420 (F.B.). R 

The court shatl pronounce a decree^*' 

(1) Scope of the provision. s 

This provision that the Court shall pronounce a decree in certain oases does not 
bind the Court to pass a decree against* the consent of the petitioner. 
Bee MycocK v. Mycock, 39 L. J P. & M 56 , Macrae on Divorce, 
p. 42 ; But see, also, Hasivell v. llaswcll mid Sanderson, 1 8w, *& 
Tr. 502 , 29 L.J.P. & M. 21. B 

(2) Amendment of petition for dissolution Into one for judicial separation 

(a) Bo, where a wife had proved a case entitling her to a decree under this 

section, she would be allowed, if she so desires, to amend her petition 
to a prayer for judicial separation. Mycock v. Mycock, 39 L.J.P. & 
M., 56 See Dent v. Dent, 4 Sw. and Tr. 105 , 34 L.J.P. & M. 118. T 

(b) But, if any of the facts stated in the section as being discretionary bars to 

relief are made out against the petitioner, the Court will not allow 
the petition to bo amended to one for judicial separation Bor/ihum 
V. Boi chain, 1 L.R., P. & D.*, 77. U 

(3) Opportunity to be given to petitioner to amep d petition^ in certain cases. 

In one oasl, the wife obtained a decree nisi for dissolution on the ground of her 
husband’s adultery and cruelty. But, afterwards, the Queen’s Proctor 
intervened and showed that the husband's adultery was brought about 
by the clerk of the wife’s solicitor, though without her knowledge. 
Under such oircumstances the court rescinded the decree msi, but 
refused to dismiss the wife's petition in order to give her an opportun- 
ity to apply for judicial separation. Bell v. Bell, 58 L. J. P. & M, 
54. Y 

(4) Power to grant judicial separation where dissolution of marriage is prayed 
for. 

The Court has and this hrrespeotive of the consent of the respondent, if 

the facts proved in the case entitle the petitioner only to judioial 
separation and not to a decree for dissolution. Bee Smith v. Smith, 
1 Bw. & Tr. 359 ; Grossi v. Qrossi, L.B. 3. p. HI. W 

(5) Court may attach conditions to making of a decree for dissolution. • 

Husband, a butler, supported his wife during his long absence, till she took to 
drinking, and had an illegitimate child. The Jury in this case found 
conduct on the part of the petitioner (husband) oonducing to the wife’s 
misconduct. Nevertheless, the Court made a deoree in favour of the 
petitiouer on condition of an allowance dum sola et casta. Parry v. 
Parry, (1896), p 37. Cf. Coj v Cox, (1893), 70 L T. 2000. A. where the 
Court allowed the wife to plead her husband’s flirtations. X 
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2.—“ The Court shall pronounce a decree ” — (Concluded). • 

M.B.— For anothor case where a decree was passed subject to au allowance 
being made to the wife, sec Lander v. Lander^ Temple, Fox and Fox, 
(1890), 63 L.T. 257. Y 

(6) Form of decree. 

. A decree jinder the Section should declare tho marriage to be dissolved subject 

to the provisions and limitations in S. 17 made and declared. Mannuol, 
Thomus V. D%va Thomu% P.J. 1896, p. 206. Z. 

Provided that the Court shall not be bound togronounce such decree 
if It finds, etc . ' * 

(1) Scope of the provision , 

This clause leaves to the Court a discretion to make the decree or not, if it finds 
thaSthe peLitioner is guilty of one or other of the) ofTences mentioned 

in the section. See Brown and Powell on Divorce, 7th Ed., p. 29. A 

• 

(2) Discretion of Court under the section, how to be exercised. 

(fl) “ The Court is not bound by anv rigid rules as to the exercise of its discre- 
tion ” Per Evfins, J., in Bullock v Bullock^ (1910), 103 L. T. 847, at 
p. 848. B 

{b) ** The discretion must be a regulated discretion, and not a free option subor- 
dinated to no rules ” Pei Lotil Penzance in Morgan v. Morgan and 
pnttei, 38 L.J. P. M. 41. ^ C 

(c) In the year 1903, the President (Sir F. IT Jenup) laid down the following 

two propositions, regarding the exercise of discretion in ease of dis- 
cretionary bars — 

( 1 ) There is now no specific limitation to the discretion of tho Court, and the 
category of cases for Us exercise is not a fixed one. Whilst the discre- 
tion is judicial «iid |iot arbitrary, the class of cases for its exercise may 
be from time to time extended. The discretion cannot on principles of 
justice be exercised in favour of a positioner whose guilt has in any 
serious degree contributed to the misconduct of the respondent ; nor 
IS a respondent to be allowed to evade the consequenoes of miscbnduot, 
by alleging the misconduct of the petitioner for which such respondent 
has been in any serious degree responbible.” 

(ill " A wife who leaves her husband because she has transferred her affections 
to another man, and whoso husband correctly assumes this to be so, is 
in a BonouB degree responsible for the subsequent misconduct of the 
husband.” Constantinidi v Constantinidi, 72 L.J.P. 82 ; 89 L T. 340 ; 
Symons v. Symofis, (1897), p. 1^7, followed. Brown and Powell on 
Divorce, 7th Ed., p. 49. ® 

(d) “Although the disoretion conferred by the section is a judicial and not an 

arbitrary discretion, tho causes for and the oiroumstanoes under which 
the Court may exercise its discretion in favour of a guilty petitioner 
are to be taken in oorabination and according to their several degrees 
of force ; and the list of such causes is not a closed book, but may be 
extended as oooasion arises.” Constantinidi v. Cmistantimdi, (1903), 
p. 246 ; followed in Coomha v. Coombs, (1904), 73 L.J.P. 23. E 

(e) “ But m order that the Court should exercise its discretion, it is not enough • 

that the misconduct of the petitioner was more or less pardonable or 
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^3.—" Provided that the Court shall not be boaad to pronounce such decree 

It it fiads, etc . " — {Coniinried). 

capable of excuse, but the Court must find as a fact that the peti- 
tioner’s misconduct was caused directly by the matrimonial offence, 
or ofienoes, of the respondent.” Wyke v. Wyke, (1904), p, 149 . 73 
L.J.P. 3R ; 90 L.T. 172. F 

(f) ” The Cddrt will be guided by the circumstances of each case in deciding 
what order it will make.” Pryoi v Pryor, (1900), p. 157 ; 69 L J.P. 99. 
Bee also Lloyd v. Lloydt 64 L T. 728. G 

c 

(8) DlBCFCtloii not exeroiied so as to injure public morality. 

The discretion of the Court is never exorcised in a petitioner's favour to the 
injury of society and public morality. Evans \ Evans and E., 1906, 
p. 125, 94 L.T, 616. 4 H 

(4) Discretion to be exercised on principles reoogniztd by English Courts. 

(a) The Courts in India will adopt, as a guide in the exercise of the judicial 
discretion in granting or refusing a decree of dissolution of marriage 
given by this section, the principles laid down in the English decisions 
with regard to the corresponding section in the English Act. (20 and 
21 Viot., 0 . 85, 8. 31). 8 B.H C. 48. I 

(5) The discretion to be exercised under this section must be a regulated dis- 

cretion. 6 B.H.C. 48. , J 

(c) The Court cannot grant or withhold a divorce on the mere footing that the 
petitioner’s adultery is more or less pardonable, or that it has been 
more or less frequent. There must be special circumstances attending 
the commission of such adultery, or special features placing it some 
category capable of distinct staiement and recognition, lu order that 
the discretion may be fitly exercised in favour of a petiiiouer. 8 
- B.H.C. 48. « * ' K 

(5) Duty of Court exeroising Jjirlsdiction under the Divorce Act. 

In India there is no public officer correspouding to the Queen’s Proctor. So, a 
judge exercising jurisdiction under this Act, ought to make a large 
use of his power to look into any matters which may come under his 
notice, affecting the proper exercise of the discretionary power of the 
Court to grant or withhold a divorce under specified circumstances, 
even though such matters are not brought to hia notice by a party to 
the proceedings, or An intervenor. 6 P.B. 1888. L 

(6) Court refusing relief on ground of petition in adnltery— Such refusal no bar to 

Courts granting relief on subsequent proceeding. 

(a) The fact that, in a former suit for dissolution of marripge, the Court decided 
to exercise its discretionary power of withholding relief from the peti- 
tioner on the ground of his adultery, is no bar to the Court zeroising 
that discretion in his favour in a subsequent proceeding notwith- 
standing hiB adultery be found proved. 6 P.R. 1888. H 

(6) Such disoretion would be properly exercised in favour of the petitioner, 

where it appears, that the adultery has been condoned, that such 
adultery had no connection whatever with the separation of the wife 
from her husband, with the decision of thej former suit, nor with bar 
subsequent life of profligacy and proBtitution. 6 FJ8. 1888. D 
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3,^** Provided that tbe Coart ^haiiaot be bound to pronounce sucb decreu 
Hit finds, etc.” — {Continued), 

(7) Reference to prevlone records in proof of petitioner’s adultery. 

In a second suic for dissolubLou of marriage, the Court is at liberty to look 
to the record in a former suit. The Court may upon reference bo it, 
and without farther evidence, find that the petitioner had been 
guilty of adultery. 6P.R. 18S8. * Q 

(8) Matters of discretionary bar being condoned- Effect. 

(a) The adultery of one patty, if condoned, is not^a bar to a amt for divorce 
on account of adultery afterwards committed by the other. Seller v. 
Seller, 28 L.J. F. & M. 99. {Per Sir Cremoell v. Ctesswell), P 

N<B. Tbta does not, however, appear to be the law lu oases for dissolution 
of iparriage, where the Court is not bound by the decisions of the 
Ecolesiastical Court, and where the words of the Aot clearly seem to 
exclude the supposition that the legislature intended to withdraw from 
the consideration of the Court any of the matrimonial offenoes specified 
as affording discretionary bars to a decree, if such offences should 
happen to have been condoned.” See Macrae on Divorce, p 43. Q 

(6) ” A counter-charge against a petitioner is not, as a matter of law, barred 
by condonation, bib is to be taken into consideration with all the other 
circumstances of the case ” Per Sir Cresswell v. Cresswell in Goode v. 
Goode and Hanson, 2 Sw. A Tr. 253 , Lautour v. Her Majesty's Proctor, 
33 L J. P. & M. H9 ; Allen Allen and D'Aicy, 28 L.J. P. & M. 81 ; 
3 B L R. (O.C.J.) 140 See also on this subject, Pretty v. Pretty, 
(1911). p. 83. R 

N.B.— See also cases noted under * Adultery of petitioner condoned — Effect.” 

EXAMPLES. 

i4.~Decrees wpre granted in the following cases. » 

(1) Wife *8 Buppoaed death. 

The was held to be a good excuse for the husband's misconduct. Jo^ph v, 

Joseph and WenUell, (18G5), 34 L.J. (P.M. & A.) 9G. 8 

(2) Belief that decree nisi was final. 

Rc-marriago contracted on the nonobt , was held excusable. Hoblc v Noble, 

(18G9), L.R., IP & D. 691 , Snooh v. Snook, (1892) 67 L.T. 389. T 

(3) Hnsband believed wife dead— Separated from second wife on discovery. 

Where a husband married on the belief that his wife was dead, but as soon as 
he discovered the mistake, he separated himself from the second wife, 
held such conduct would not bar his rightof relief. Meegaid v. 
Meegard, (1883), 8 F.D. 186. 0 

(4) Adgftery of petitioner not conducing to adultery of respondent. 

” In a husband’s suit for dissolutiou of marrige, upon findings of fact, that the 
petitioner and respondent had both committed adultery, the Court, 
finding as a further fact that the adultery cf the petitioner had not 
oondnoed to the adultery oi the respondeat, exercised in favour of the 
petitioner tbe discretion conferred by the Matrimonial Causes Aot, 
1867, S. 3i, and pronounced a decree nisi dissolving the marriage.” 
Constantirndi v. ConstanHmdi, (1903), p. 246. Y 
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J.— Provided that the Court shall not be bound to pronounce such decree 
If it finds, etc.**— (Concluded). 

A— Decrees were granted in the following cases— (Concluded) . 

(5) Mutual leave to re-marry. 

Mutual leave to re-marry believed in and acted on — On discovery co-habitation 
renewed — Wife’s adulLer> — Husband’s right to relief not barred. Whit- 
worth V. Whitworth^ (1893), p, 85. ^ W 

B.— Decreets were refused in the following cases. 

(1) Want of reasonable grounds to believe that wife was dead. 

Where a man had no reasonable ground for believing bis wife was dead, and 
continued m his misconduct after her re-appearance, held he was not 
entitled to relief. Pegg v. Peggand Gowing, (1904), ‘20 T.L K. 353. X 

(2) Continuing after discovery of wife in evil course. ^ 

—commenced before discovery would bu good ground to refuse relief to the 
husband. Hy}ie!> v. Hyucb mid Jjake, (i901), 20 T.L.B. 781. Y 

That the petitioner has been guilty of aaultery . " 

(1) Petitioner’s adultery— Effect 

FiV eept under special circumstances the Court will not grant a divorce where the 
petitioner has been guilty of adultery. Me L'oid v. Me Cord ot si., 
L. R. 3 P. & D., ‘237. Z 

(2) Discretion in case of petitioner’s adultery. 

(а) ** In the case of the petitiouur being found to have committed adultely, the 

discretion is most narrowly limited.” Diummond v. Druvmiond, 
* 30 L.J. F. & M. 177 , Macrae on r^ivcfice, p. 43^ A 

(б) “1 am not aware of^any case in which a wife who has been guilty of adul- 

tery has been considered to be eutitl(3d to ruliif ” Per Sir Oresii well 
Cresiswell in Drummond v. Drummond, 30 L J P. & M, 177. B 

(c) " 1 think that a wife guilty of adultery cannot bo a petitioner tn this Court 

on tbe ground of any matrimonial wfEonce of the husband.’* ib , 2 Bw. 
& Tr. 26G , 1 Sw. & Tr. 106. C 

(d) “1 cannot say, sitting in this seat, that a man is licensed to live m 

adultery with another woman, because his wife has deserted him.” 
Per Sir C- Ciebswell in 31 L.J. F. & M. 66. D 

(3) Gases where the discretion has been exercised in favour of the petitioner. 

• 

" There are three classes of cases in which the discrotion has been exercised in 
favour of the petitionee (1) when the petitionee has been inAuoed to 
believe and honestly beiieves, that his wife is dead, (2) when the peti- 
tioner was driven to prostitution by the threats and violence of her 
husband, the respondent, (3) when an act of adultery by the petitioner 
has been long since condoned by tbe respoudeut ” See Joseph v. Joseph 
and Wenteell, 34 L.J. P. & M. 96 , see Coleman v. Coleman, 35 L.J. 
P. & M. 37 , 1 L.R., P. & D. 8 , Lautour v. Her Majesty's Proctor, 10 
H.L. Gas. 685, Maoiae on Divorce, p. 44. See, [however, Qoode v. Goode.E 
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(4) Counter charge against petitioner, if barred by condonation. 

“ A oouuter-uharge agaiust a. petiiioner is nob, as a matter of law, barred by 
condonation, but is to be taken into consideration with all the other 
circumstances of the case.’* Per Ctessivell Cresswcll in Goode v. Goode, 
*2 Sw. & Tr. 253 , Lautour v Her Majesty's Proctor, 33 L.J. P. & M. 
89 , Allen v. Allen and Jj'Aicy, 28 L.J. P. &M. 81 , 3 b.L.R. (O.C.J.) 
140. ' p 

(5) Evidence of adultery 

This was a suit for dissolution of a marriage on the ground of the adultery of 
the respondent with the co-respondent. There was the respondent’s 
evyience that she had committed adultery with the co-respondent in 
1883 and in 188G As to the adultery in 1886 she, in course of her 
examinationf produced certain letters which she swore she had received 
from the co-respondent Borne of these letters showed that be had 
importuned her to visit him in 188b and the letters raised a violent 
presumption that adultery was committed on the occasion of that 
visit. The petitioner, in his evidence, proved that co-respondent was 
in Court at the time of the trial The co-respondent was not called 
to contradict any of the evidence given by the respondent at the trial. 
Held that the petitioner was entitled to have the decree made absolute 
m respect of the adultery ih 1836. 7 A.W.N. 272. G 

• 

(On Compensatio criminum, doctrine of — Canon Law 

Under the Canon Law where both the parties had been guilty of adutery, it was 
treated as comiiensatio ciwiinum, as a cousequonco of which both were 
restored to the positiou of lunocent parlies. See Ducretals of Gregory, 
ix. Lib. 5, til.^lG.dJecrot. 6 aud 7. • H 

(7) Above doctrine not applicable under the Bectioa. 

* 

(a) “ It appears quite clear that the words of the legislature iii this section 

exclude its application. ” See Macrae on Divorce, p. 45. 1 

(b) Also “ apart from any conduct of the respondent, the Gjurt, lu a suit for 

dissolution of marriage, has to satisfy itnelf tnat the petitioner oomes 
before it stainless and with clean hands.” (Ibid.) 1-1 

(c) The Divorce Court, lu refusing a petitioner, who has been guilty of adultery 

a decree of dissolution or even of judicial separation, aots on the prin- 
ciple that the party who prajs for relief must come into the Court 
with clean hands. In the words of Cotton, L.J., " A wife having been 
guilty of adultery has put herself in such a position that she cannot bo 
considered as an innooent party in any proceedings which might have 
been taken in the old Ecclesiastioal Courts or wbioh might now be 
taken in the Court of Divorce , and therefore, on that giownd, she la 
not ID a position to oome to that Court to give her any relief as to any 
matrimonial offence which the husband may have committed, or to 
put it on the ground of compensation for a crime of the same nature.” 
Otway V. Otway, 13 P. D. 141 . 57 L.J. l\ & M. 81 , Rattigan oi! 
Divorce, 1897, p. 95. J 
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% That the petitioner haa been guilty qf aduitery (OfmhniifleiJ, 

A —CASES WHERE PETITIONER’S ADULTERY WAS 
EXCUSED AND DECREE MADE IN PETITIONER’S 

FAVOUR. 

H B. — Id the following four cases the discretion of the Court may be fitly 
exercised in favour of a petitioner who has been guilty of adultery. 
Browne and Powell on Divorce, Seven th<Kdi lion, 1905, pp. 45 — 47. K 

1. ~ Where the adultery is committed in ignorance of fact. 

EXAMPLES. 

(а) Honeit belief that wife Ib dead. 

Where a husband, believing that his wife (who had eloped from bim and was 
living in adultery) was dead, married another woman, }ield, the hus- 
band was entitled to relief notwithstanding. Joseph v. Joseph^ 34 L. 
J.P. 96. See, also, Freegatd v. Freegard, 8 P.D. 186 , SiL.J.P. 100 Jj 

(б) HoneBt belief that huBband Ib dead. 

Where the wife, deserted by her h'lsbaiid, marries again under the erroneous 
belief that he is dead, such second marriage will not disentitle her to 
relief. Potter v. Potter, 67 L.T. 721. H 

2. — Where the adultery is committed in ignorance of law. 

EXAMPLES. ‘ 4 

(i) Marriage by huBband after decree nisi. ^ 

"Where a husband m ignorance of law married a fortnight after he had 
obtained a decree nisi for ihe dissoluVron of his first marriage, the 
Court exercised its discretion in his l.i>four.’* Noble v. Noble and Good- 
man, 88 L. J. P.^ & M. 52. See, also, Styles v. Styles, 62 L.T. 613 ; 
Snook V. Snook, 67 L.T. 339. N 

(ii) Marriage by wife after decree nisi. 

A wife re-married after s decree nisi under an ^onest misapprehension that the 
prior marriage was dissolved. She co-habited with her second husband 
until his death. Then discovering her true position, she returned to 
her husband for a year, whom she was again forced to leave on account 
of his cruelty. Held, that, as she acted on the bona fide belief that the 
marriage was dissolved the decree should be made absolute. Mo(yre 
V. Moore, (1892), p. 3S2 ; 62 L. J P. 10 ; 67 L T., 530. 0 

(iix) Mutual agreement for Beparatlon acted upon. * 

** A husband and wife signed a paper to the effect that ihey agreed to sej^rate, 
and that each was to be at liberty to marry again. The husband, an 
ignorant man, went through the form of marriage with another person, 
believing this document to be legal ; but as soon as he discovered his 
mistake separated at once fromfthe woman with whom he was oo-habit- 
ing. The Court granted him a divoroe.” Whitworth v. Whitworth, 
(1893), p. 85 , 62 L.J.P. 71 ; 68 L.T. 467 ; Browne and Powell on 
Divorce, 7th Ed., 1906, p 46. P, Q 
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4.—“ That tbe peUUoneatn been guilty of adultery”— {Omtvmui), * 

A— CASES WHEKE PETITIONEE’S ADULTERY WAS 
EXCUSED AND DECREE MADE IN PETITIONER’S 
. FAVOUR — {Continued). 

Hi.— Where (he adultery Is committed in consequence of the violence and 
threats of the husband. * 

EXAMPLES. 

(1) Husband eoercing wife to prostitution, * 

(a) '* Where a husband had been guilty of adultery and cruelty, and also had, 
by .threats and by personal violence, coerced his wife into leading 
a yfe of prostitution, and had lived upon the money she obtained, the 
Court being satisfied that the wife had been coerced into this life, 
granted her a decree nt5i.” Coleman v. Coleman, L.R., 1 P. &. D. 81 ; 
35 L.J.P. 37 ; 13 L.T. 684 R 

(5) This was a suit instituted in a District Court by a husband for the dissolution 
of hiB marriage on the ground of his wife’s adultery, The District 
Judge found that it was the harsh and cruel treatment of the plaintiff’s 
mother-in-law, to which the plaintiff was a parcy, that drove her from 
her home and that it was only at the last when she had returned two 
or three times to her husband, and had again been turned out, that in 
despair, and to ward off absolute want and starvation, she took up with 
the defendant. He also found that at the time of the institution of the 
suit plaintiff was living in adultery with another woman. Held, that 
under the circumstances plaintiff was debarred from obtaining the 
relief clHimed. SA.W.N. 73. B 

IV.—When the adultery i# committed by petitioner to the knowledge of 
respondent, and by him or her long since pardoned and condoned, 

[Anichim v. Amchini, 2 Curt. 210 (1839), fol^wed in Seller v. Seller, 1 8. &. 
T. 482; 28L J.P. 99] ‘ T 

N.Bi— The above was not a suit for dissolution, but a suit for judicial separation 
brought by the wife. 

Adultery of petitioner condoned-— Effect. 

(a) " The Court might refuse a decree where the petitioner had been guilty of 
adultery, although such adultery had been condoned ; and this rule 
was acted on, even where the petitioner had been proved guilty of a 
single act of adultery only, (foods v. Ooode, 2 8. & T. 253 ; McCord 
orJilcLord v. McCord or McLord, L.B., 3 P. &.D. 237; 44 L J.P. 38; 
33 L.T. 264 ; followed in Boucher v. Boucher, 67 L.T. 790, U 

o (5) In some previous cases it was held that it must be considered an open 
point whether adultery by a husband, condond by his wife, was neces- 
sarily a bar to his obtaining a divorce on account of her adultery. 
Bose V. Bose, 8 P.D. 98 (93) ; 62 L.J.P. 26; 48 L.T. 378. Y 

(c) In one oaae the Court refused to grant a decree where the petitioner had 
been guilty of adultery with his wife’s sister, but which had been oon-^ 
doned by his wife. Stoker v. Stoker, 14 P.D. 60; 68 L.J.P. 40; 60 L. 
T. 400. W 
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TAat the petitioner has been guilty cf adultery* *--(Conti7iued). 

A— CASES WHEEE PETITIONEE’S ADULTEEY WAS 
EXCUSED AND DECEEE MADE IN PETITIONEE’S 
F AVOUE— {Concluded ) . 

IV.— When the adultery is committed by petitioner to the knowledge of 
respondent, and by him or her long since pardoned and cont/oned —{Contd,) 

EXAMPLES — [Concluded)»o 

(d) *' The pebitiODef^ bad oommitted adultery with a domeetio aervant five years 
before he petitioned for a dissolution of his marriage. This adultery 
had been condoned by his wife, who lived with him up to the date of 
the petition. The Court dismissed his peiitisn.” Storey v. Storey^ 
12 P.D. 196 ; 67 L.J.P. 15 , 57 L.T. 536 , See also Barnes v. Barnes, 
L R., 1 P. & D. 572 , 88 L J.P. 10 . 19 L T. 526. ' X 

(f?) In one case, a husband obtained a decree on the ground of his wife’s 
adultery. This was however rescinded on the ground of bis cruelty 
and adultery. The parties lived together again as husband and wile. 
Subsequently the wife presented a petition for dissolution of marriage 
oh the ground of her husband’s subsequent cruelty and rape. Held she 
was entitled to a decree. Collins v. CoUin^f, 9 P.D. 231 ; 53 L J.P. 116. 
See also Browne and Powell on Divorce, 7th Ed., 1905, pp 45—47. Y 

B. — DECEEES WEEE GEANTED TO THE HUSBAND 

IN THE FOLLOWING CASES. 

(1) Evidence of petitionep’s single act of adultery which had been, not satlsfactorl'y 
proved in a former suit by witnesses since deceased. 

In this case a decree was made in favour of the petitioner notwithstanding . 

Conradi v. Conradi, (1868), L.R. 1. P D. 514. Z 

(2) Where the husband alleged that his only misbonduct was brought about by his 

wife’s treatment of him. f 

,and the Court found such allegation to be true, the discretion would be 

exercised in bis favour. Rosenz v. Rosenz ami Josten, (1909), 25 T.L R. 
473. N B In this case the Decree nisi was rescinded on motion by 
King’s Proctor. JL 

C. — DECEEES WEEE EEFUSED THE HUSBAND 

IN THE FOLLOWING CASES 

(1) Adultery of husband when excused. 

It 18 not sufdoient that the petitioner’s adultery was pardonable. It must have 
been due to his wife’s misconduct. Wjke, W (K.P.). P. 1904, 149 L.T. 
90. 172. B 

(2) Husband going to a brothel. 

(a) A married man going to a brothel for the purpose of dressing him|;|9lf for 
a calico ball, he being aware of the nature of the house, furnishes a 
violent presumption of his adultery, which must be rebutted by the 
very best evidence. 84 P.R. 1875, 0 

(5) ** The respondent, who was an apothecary, left his wife at Lahore upwards 
of two years before suit, having obtained from her Rs. 2,0(X) to set up 
a dispensary at Mooltan. He did not set up the dispensary, or 
communicate with her, and she did not hear of him again until he 
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— “That the peiitioaer has been guilty of aduitety ”—{Oont%nued), • 

C DECEEES WEBE*KEFUSED TOTHE HUSBAND IN 
THE FOLLOWING {Concluded) . 

IV. When the adultery is committed by petitioner to the knowledge of 

respondent, and by him or her long since pardoned and condoaed~-(Concld.). 

• EXAMPLES — {ContmiLed). , 

was met in Calcutta by a friend from Lahore, whom he took to a 
house which ^turned out to be a brothel, for the purpose, as the re> 
spondent said, of ‘‘ tiding himself up a bit for a calico ball. He also 
told his friend that he was the medical attendant of the inmates of 
the house. In a suit for divorce instituted by the wife on the grounds 
of the Bpbpondent's adultery and desertion, and in which he did not 
appear to answer to the charges, held, that the desertion for two years 
aut^upwards, was established, and (Camjibcllt J. disseyitvyuj as to this, 
that the presv^ptiou of adultery had not under the circumstances) i 
been repelled.” 81 P.R. 1875. O 

(3) ^ Drink. 

Drink is no excuse for the other party frequenting a brothel and contracting 
a venereal disease. Uutchinson v. Hutchinson and Barker, (IBG6) 14 

L.T. 338. E 

(4) Venereal disease. 

IS a bar. Wildey v. Wildeij and Ryder, (1878) 2G W.R. 239. P 

(5) Single act condoned. 

• wap held to be a bar to roliof. MiOord v. McCord, (1875), L.P. 3 P. & D. 

• 237. G 

(6) Single act when drunk condoned 

• was also hold to bd a bar to relief, (.r/osi’cno? v. Gtosvenor^ (1885), 34 

W.R. 140. H 

(7) Repeated acts of misoonduA. • 

were held to be a bar. Ynvvll \ Yovcll, Tctrassand Burleigh, 33 L.T. 

578. • I 

(8) Incest condoned 

would bar any right of relief. Stoker v. Stoker, (1889) 14 P D. GO. * J 

(9) Single Act, if wilfully oomniitted. 

will also be a bar to relief. Gyaven v. Craveyi and Ilobiyisoyi, (1909) 26 

T.L.R. 4. K 

(10) Wife’s leaving husband. 

does not justify his committing adultery afterwards. Todd v. Todd, 

(190G) id T L R 9 ajf'd. (1907) 24 T L.R 28 C A. L 

(b) After the wife leaving her husband for the co-respondent, the husband com- 
mitted adultery with a prostitute Held the husband was entitled to a 
decree. Constayitinidzw. Coyistantinidi, (19051, p. 253. G.A. H 

(11) Pektioner voluntarily oonfessing to court that, after his wife s incest, he had 
committed one aot of adulteryi 

———would disentitle him to relief. Clarke v. Clarke and Clarke, (1865), 34 
L.J. (P. M & A.) 94. N 

(12) Adultery with maid ser Sant. 

would be good ground for the court exercising its discretion against such ^ 

adulterer. Story v. Story and O’ Connor, (1887), 12 P.D. 196. 0 


18 
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4.—*' That the petitioner has been guilty of adultery ’’—{Ctmchtded). 

D.— DECBEES WEBE GBANTED TO THE WIFE IN THE 
FOLLOWING CASES. 

Where vlfe'i adultery was oonduoed to by cruelty of huiband. 

The Court granted a divorce to a wife guilty of adultery, her adultery haviug 
beeh couduoed to by tbe cruelty, threats, and general misconduct of 
her husband. Burdon v. Burdnn, (1900), 69 L.J.P. 118 , Brown and 
Powell on Divorce, Seventh Edition, 1905, p. 49. P 

1 

E.— DBCEEBS WBEE EEFUSED TO WIFES 
IN THE FOLLOWING CASES. 

Where the huiband's oondnct though very bad, was not the direct eauM ol the 
adultery of the wife. 

t 

In a case decree was refused to the wife. See Wyke v. Wyke, (1904), p. 147, Shaiv 
V. Shaw, (1904). 20 T L R. 796, Tulk v. Talk, (1906), 23 T.L R. 129 Q 

Se — * If the petitioner , . . . has been guilty of unreasonable delay. ” 

(1) Delay, effect of. 

(a) Delay of petitioner in asking for relief under the Act would be ground for 
depriving the petitioner of the relief to which he would, otherwise, be 
entitled. 7 M.H.G. 284. R 

(5) Unless satisfactory explanation is given for the long delay in presenting 
and prosecuting a petition, a Court is obliged to refuse a decree for 
dissolution of marriage, under this section. 12 G.W.N. 1009. B 

(c) ‘‘ Delay is not of itself a bar to the suit ; but it is a most material matter, 

which, unexplained, would lead (i^e Court to oonclusions fatal to the 
petitioner’s relief”. Boulting v. Boulting, 3 S18 &. T. 329 ; 33 L.J.P. 
33 ; 9 L.T. 779 T 

(d) If there has been apparently unreasonable delay in taking proceedings, some 

sufficient reason for it must be given. Nicholson v. NicJiolshon, L.R., 3 
P. & D. 53 ; 29 L.T. 108. U 

(e) But the Court will not dismiss a peticio^ where a sufficient explanation of 

the delay is given. Wilson v. Wilson^ L.B., 2 P. & D. 435. Y 

(2) Delay as bar to relief-— Reason of the rule. 

(a) ** The first thing which the Court looks to when a charge of adultery is pre- 
ferred, is the dateoHhe charge relatively to the date of the criminal 
fact and knowledge of it by tbe party, because if tbe interval be very 
long between the date and knowledge of the fa&t, and the exhibition 
of them to this Court, it will be indisposed lo relieve a patty who appears 
to have slumbered in sufficient comfort over them, and it^will be 
inclined to infer either an insincerity m the complaint, or an Mquie- 
scenoein the injury, whether real or supposed, or a condonation of it. 
It therefore demands a full and satisfactory explanation in order to 
take it out of the reach of such iuterpretatious.'* Per Sir J.P, Wilde 
{Lord Penzance, in Boulting v. Boulting, 83 L J. P. & M. 33. Bee, also, 
Mortimer v. Mortimer, 4 Hagg. Cons. 813. W 
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5.—'* It the petitioner ^ . . hasjbeen guilty of unreasonable delay’ *'—{Contd.)/ 
(&) ** Thus, though delay of itself ^068 for licble, the codcIubiods to which it 
may give rise may go the full length of barring the remedy. All 
depends on the other facts of the case." Per 3tr J, P. Wilde (Lord 
Penzance) in Boulting v. Boulting, .33 L J. P. & M. 33, citing Lord 
Stowell, 1 Mortimer v. Mortimer, 4 Hagg. Cons. 318. X 

(c) Th^ Court will be indisposed to relieve a party who appears to have slum- 

bored in sufficient comfort^ and it will be inclined to infer 

either an injincority in the oomplamt, or an acquiescence in the 
injury, whether real or supprosed, or a condonation of it.” Mortimer 
V. 4 Hagg. Con. C. 313. * Y 

(d) The reason ol the rule is that delay raises a presumption of connivance or 

condonation. See 7 M.H G. 284 ; see, also, 8 G. 688. Z 

(f*) Whilst (fb the one hand there is no absolute limitation in the case of a 
petition for dissolution of marriage, yet the first thing which the Gourt 
looks to when the charge of adultery is preferred, is whether there has 
been such defay as to lead to the conclusion that the petitioner had 
either connived at the adultery, or was wholly iiidifEerent to it. 3 G. 
688. A 

(/) Bub any presumption arising from apparent delay may always be rebutted 
b} an explanation of the circumstances. 3 C. 688. B 

O) Nfekture of the delay contemplated by the section. 

(a) The delay meant here must be that sorb of delay which would show the 

petitioner to have been lufensible to the loss of his wife. Pellow v. 
Pellow and Bei lieley, 1 8w. & Tr. 553 ; 29 L. J. P, & M. 44. C 

(b) Bui it IS not in every case that the delaj ought to be construed into an 

insensibility to the injury sustained. 7 M.H.C 284. 0 

(c) In order to entitle the petitioner to relief there must be circumstances in 

the case that rebut the presumption of indifferenco approaching to 
connivance. Per llallov'ay, J., iii 7 M,H.C. 284 , see, also, Bellew v. 
Belleir and i'llleihaclie v Tilleniache, 1 Sw. & Tr , 553, cited in 7 
M.H.G. 2S4. E 

(d) It must be understood to be culpable deflay, somewhat in the nature of 

connivance. Tollemache v Tollemache, 1 Sw. & Tr. 557. Macrae on 
Divorce, p. 46. ^ F 

(c) Though there is no absolute limitation in the case of a petition for dissolu 
tion of marriage, yet the Court will alwa) s look whether there has 
been such delay in preferring the charge of adultery ns to lead to the 
conclusion that the petitioner had either connived at the adultery or 
was wholly indifferent to it. 3 G. 688. 0 

(4) Delay must be after knowledge of offence. 

(a) The Court will inquire W'hen a husbahd first knew, and when he first took 

action. Brougham v. Brougham, (1895), p. 288. H 

(b) A man, who, believing his wife dead, has remarried, must immediately 

take proper steps on discovering that she is al^ve. Pegg v. Pegg and 
Qowmg, (1904), 20 T L.B 353. 1 

(5) Delay bars relief only when it is unreasonable. 

(n) The delay contemplated by th& section must be unreasonable delay. It 
must be such as makes the petitioner appear insensible to the loss of 
bis wife. See scot. 31, M. G A. 1857 , PclUw v. Pelleiv and Berkeley, 
29 L.J. Mat. 44 , 1 Sw. Tr. 555 , Tollemache v. ToUemoche, 1 Sw &• 
Tr. 561, See, also, 7 M.H.G. 284. J 
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It the petitioner . . ..has been guiity of t^nreasonabie deiay*^^(Contd.). 

(6) Thus lack of means to proceed earlier, though a loog time may have 
elapsed since the commission of the acts complained of, will be a 
satisfactory explanation of the delay. 

Thus, also, A desire to avoid ihejMhhc exj^osure of a scandal^ at a mother's 
wish, and omitting to sue for twenty years, have been considered not 
sufiicicnt ground for barring a decree. 

A husband thought his wife’s elopement to America, and residence there, 
rendered a divorce unnecessary. This fact, and mental prostration 
due to hia wife's miscooduct, were held to have sufficiently explained 
his delay in suing. Jin? rxson v. Hart tsoii, 33 L. J. Mat. 44, Dr. Lardner's 
case Skud Mi. Warr's case. Mcq. H.L. I’ractioe, pp. 664, 666, see 
Martin’s Div. Bill, 1847, 79 H.L. Journal, 7ii. '.^Newman v. Newman. 
L*B., 2 P. &!)., 58 , HoaviBidtt’s Divorce, 12 Cl. F. 334. K 

(c) Poverty IS almost always a sufficient excuse, but it must be convincingly 
established. Shait v. Shoit. (1874), tt B. .:1P. and D. 193. Ilayrison 
V. Harrison. (1864), 3 Sw. & Tr. 362. L 

(6) Void marriage— Effect of delay in case of— Suits for nullity. 

(a) In oases of void marriages neither delay nor insincerity constitute a bar. 

Laws of England, Vol. XVI, p 491. M 

(b) But in suits for nullit} of voidable marriages by reason of impotence, 

although delay is not lu itself a bar, it is not permissible for the com- 
petent party to approbate a marriage in spite of the other’s defect, and, 
having thereby obtaiuod advantages, afterwards to repudiate it ” See 
the judgment of Lord Solborne, L C , in 6f v. M. (1886), 10 App. Gf s. 
171, 186 , Laws of England, Vol. XVI, pp. 469, 470, 491. N 

CASES WHERE DELAY WAS HELD TO RE REASON- 
ABLE. ^ r 

(1) Want of means. ^ 

(a) Want of means was 'always considered a sufficient excuse for delay. See 

Harrison v. Harrison, 3 S. & T 36*2 ; 33 L.J.P 44 ; 10 L.T. 138 , 
Mason v. Moaoh. 8 P.D. 21 ; 52 L.J.P. 27 ; 48 L.T. 290 , Short v. SJiott, 
L.E., 3 P. & D. 193. But see, also, 12 G.W.N. 1009 (1010). 0 

(b) Where it was proved that the petitioner had been without means of institut- 

ing a suit, and had brought her ^etitiou as soon as she became 
possessed of funds, the Court granted a decree, although nineteen years 
had elapsed from the last act of misconduct oomplained of to the date 
of filing the petition. Harrisonv. Hairison. 33 L.J. P. & M. 44. P 

(c) **It IB, however, said that dhe is suing in formd pauperis and that she had no 

money to bring the suit earlier. That is not a good excuse as she 
could have filed her smt in forma pauj^ris long ago.” Per Curiam 
12 O.W.N. 1009 (1010). ^ Q 

(2) iDBanity. 

*« Where a husband charged adultery committed many years before, the faot 
that the wife was insane, and had been m a lunatic asylum for many 
years, and that the husbaud had been expecting release from her 
death, was held a sufficient answer to a plea of unreasonable delay." 
Johnson v Johnson. (1901), p 193 , 70 L.J.P. 44 , 84 L.T. 725, Brown 
and Powell on Divorce, 7tb Ed., 1905, p. 53. R 



J3. 11] &ot lY of 1869 (divokoe). 141 

tbe petitioner — ba^been guiity of unreasonable delay **—(Cld ). / 

CASES WHEEB DELAT WAS HELD TO BE 
EE A SON ABLE — (Concluded) . 

(S) Delay to avoid public Boandal. 

Where a petitioner took do proceedings against her husband for incestuous 
bdultery with her own sister, on account of he* mother’s anxiety to 
avoid a public scandal, until after the death of the latter, the Court 
held that a d6lay of eighteen years was not unreasonable.” NewmaiL 
V. Newman^ L.R., 2 P. & D. 57 ; 39 L J.P..36 , 22 L.T. 552. 8 

(4) Delay in expectation of respondent’s death. 

Delay, in the expectation of the respondent’s death, her adultery having been 
folloV^ed by insanity, is nut necessarily unreasonable delay. Jolijison 
V. Jbli7ison, 1901, p. 193. T 

(5/ The following excuses havp also been accepted as cases where there was reason 
for delay, and decrees have been pronounced in such cases in spite of the delay. 

(i) Exigencies of domestic service. Davies v. Davies and RugheSt (1303), 3 Sw. 

& Tr. 221 (sod quaere). U 

(ii) A wife waiting till her son was grown up lieauclerk v. Beauclerk, suina , 

but see Deauclerk v. Beauclerk, (1891), p. 189, C. A. Y 

(ill) Insanity of respondent wife. Johison v. Johnson, (1901), p. lO?. W 

(iv) Ignorance of law. Tollcmarkc v. ToUemachc^ (1859), 1 Sw. & Tr. 557. X 

(v) Consideration by a wife for her mother’s feelings in a case of mocst. 

Newman v. Newman^ (1870), L.R., 2 P. & D. 57. Y 

• (vi) Patient endurance of cruelty by a wife. Oreeri v. Gicen^ (1873), L.R., 3 P. 

&D. 121. Z 

N.B. — But delay for two ydhrs, after knowledge of misconduct, might lu the 
absence of explanation, be fatal to a decree. Nicholson v Nicholson^ 
(1873) L.R., 3 P. & D. 53. • A 

6.—** Cruelty.** ^ 

N.B. — On this point, see notes under ss. 3 and 10. 

(1) Cruelty contemplated by this section. 

(a) The cruelty contemplated by this section should be such cruelty as has led 
to the adultery alleged m the petition. Pearman v. Pearman and 
BurgesSi 29 L.J. P. & M. 54 ; Macrae on Divorce, p. 47. B 

(5) Cruelty, by the petitioner, is a discretionary bar. It must either have led to 

the respondent’s adultery, or beVauton and unprovoked. The Court 
considers the interests of the children and the parties. Its discretion 
IS not arbitrary, but judicial. Prgor v. Pryor ^ (1900), p. 157. C 

(2) CruAlty condoned— Effect. 

(a) The Court has a discretion, under this section to refuse a decree for divorce 
if the petitioner has been guitly of cruelty, although the cruelty may 
have been condoned. 3 B.L.R. (O.C.J.) 136. B 

(6) A suit was brought by the husband for the divorce of his wife on the ground 

of her adultery. The wife admitted the adultery, but proved that her^ 
husband has been guilty of cruelty towards her which disentitled him 
10 have an unconditional d voroe. She claimed a right to a judicial 
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r Crueity " — {Oov^cluded), 

separation with alimony, she was at the time of the suit being with 
the oo-respondent. Held the respondent was entitled to the decree for 
judicial separation with alimony. S B.L.B. (O.G. J.) 136, E 

(3) Cruelty, what amounts to. 

(a) A false charge by a husband against his wife of adultery does not amount 
at iftw to cruelty so as to entitle the wife to a judicial separation. 4 A. 
374. P 

* c 

(d) It does not matter in such a case whether such charge was made wilfully, 
maliciously and without reasonable or probable cause. 4 A. 374. 0 

(4) Cruelty— Pleading. 

(a) The cruelty must be specifioally pleaded. 3 B.L B. App. 6. H 

(b) And if it is not so pleaded, the Court will not allow tfie issue to be raised or 

evidence given of it. 3 B L R. App. 6. ^ 1 

(5) Wife's drunken habits being the cause of husban^’e cruelty. 

Where the wife's drunken habits were the probable cause of the husband's 
cruelty to her, the Court exeroised its discretion in his favour, and 
granted him a divorce. 1 Sw & Tr. 601 ; see, also, IVTiillal v. Wliitial 
aiid Hunt, 13 L.J. P. & M. 108, notes. J 

7.—** Of having deserted or wilfully separated himself or herself**' 

(i) Unreasonable desertion, a bar to relief. 

(а) Dosertion, or wilful separation from the other party before the adultery 

complained of, and without redsonable excuse is a discretionary bar to 
relief. Yeatman v. Yeatman and Rummell, L B , 2 P. & D. 187,* ^ K 

(б) If the husband has left her without a reasonable excuse, he canoot resist an 

answer setting up desertion. Jcj[tn‘ys v. Jeffreys arid Smith, ^ Sw. & 
Tr. 493. L 

(3) Separation being common to both parties. ^ « 

The mere fact of a separation being an act common to b()th parties may not in 
all cases be engugh to coustitute '* reasonable excuse,” though it may 
go a long way towards it. Proctor v. Proctor, Smith, et al., 34 L.J. 
Mat. 99 M 

(3) Desertion mixed question of law and fact. 

The charge of desertion, which, if proved, would, coupled with adultery, entitle 
a wife to a dissolution of marria^, is a mixed question of law and 
fact. 4 C. 260 »3 C.L R. 484. N 

(4) Evidence of desertion. 

Adultery, after years of separation by mutual consent, is not evidence of deser- 
tion. Synge v. Synge, 1901, p. 317. 0 

(5) Reason of the rule as to desertion being a discretionary bar to relief. 

(a) If chastity be the duty of the wife, protection is no less that of the 
husband. The wife has a right to the comfort and suppq^t of the 
husband’s society, the security of his house and name, and the just pro- 
tection of hiB presence so far as his position and avocation will admit. 
Whoever falls short in this regard, if not the author of his own 
misfortune, is not wholly blameless in the issue ; and though he may 
not have justified the wife, he has so far compromised himself as to 
forfeit hiB claim for a divorce." Per Lord Penzance, J. in Jejffreys v. 
Jeffreys, 33 L.J. P.M. 81, cited m 5 A. 71 (75). P 
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having deserted or wUfuiiy separated himself or herself*^— (Contd,).* 

• • 

{h) “ It must not be supposed that a. husband can neglect and throw aside his 
wife, and afterwards, if she is unfaithful to him, obtain a divorce on 
account of infidelity. The Legislature never intended chat such a man 
should be entitled to a divorce. Per Lord Penzance^ in Jeffreys v. 
Jeffreys, 33 L.J. P.M. 84 cited in 5 A. 71 (75). Q 

(c) The ^ower given to the Courts to dissolve the marriag^bond was not granted 
in the interest of husbands who, having grown tired of their wives, 
deliberately dbparate from them, careless as to what becomes of them* 
and virtually encouraging them to go astray. 5 A. 71 (76). R 

(6) Conduct of petitioner conducing to aduitery— Just and reasonable cause for 
desertion—Drunkenness of wife. 

Evidence adduced at the hearing of a petition by a husband for the dissolution 
of lasmarriage with his wile showed that tbe petitioner had left his 
wife voluntarily on account of her drunkenness; that he had not 
maintained her or contributed to her support since so leaving her , 
that he bad no reason for believing that his wife had committed adul- 
ter} during the time be bad lived with her , and that she had (if the 
evidence were believed) been leading an immoral life since the petition- 
er had so left her. Held, that the petitioner having deserted his 
wife without just or reasonable cause, and without making any pro- 
vision for her, had conduced to the adultery (if any had been commit- 
ted), and that the petition had been riehtly dismissed. 22 M. 328. B 

(7) Separation by husband because of wife running him to debt. 

A husband separated himself from bis wife, who up to the time of his doing so 
was a virtuous woman, merely because she had run him into debt. 
He did nor write to her, or g ) to see her, or make her allowance pro- 
portionate to his income, after ho had done so. Held, upon a petition 
by the husband for dissolution of his marriage on the ground of his 
wife’s adultery, suok adulteiy having been committed during such sep- 
aration, that his conduct towards hjs wife disqualified him from 
obtaining the relief sought for, 5 A. 71. T 

(8) Plea of desertion in defence. 

'* Desertion, when pleaded in bar, need not be desertion for two 
any specific period. Brown and Powell on Divorce, 

1905, p. 63. 

A.— CASES WHERE DESERTION WAS HELD 
REASONABLE. 

(1) .Beparatlon on mutual agreement. 

A separation which is the result of mutual agreement cannot constitute de- 
sertion. See Cock v. Cock, 3 Sw. & Tr. 514 ; .33 L.J. P. & M. 157 ; 
Macrae on Divorce, p. 49. Y 

(2) Separation under a deed. 

Where a separation-deed had never been acted upon, the fact that such separa- 
tion-deed has been executed was held not to deprive the husband’s 
conduct in subsequently leaving his wife against her will of the char- 
acter of desertion. Cook v Cock, 3 Sw. & Tr. 614 , 33 L.J. P. & M. 
167. W 
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A.— CASES WHEEE DESEETION WAS HELD TO BE 
EEASONABLE — (Concluded ) . 

(3) Separation under deed and in consideration of an allowance. 

\ married a prostifcutie, bub had do means to support her. There was a separa- 
tiox} immediately after the marriage, acquiesced %n by tlie wife^ and 
evidenced and sanctioned by a deed of separation, under which the 
husband’s father paid her an allowance She committed adultery. 
Her husband sued for dissolution, and the Court, holding that the 
separation was not without reasonable excuse, pronounced a decree in 
the petitioner’s favour. Procter v Pi octet. Smith, et al, 34 L. J. 

Mat. 99 X 

• 

(4) Ofo8b improprieties. ^ 

by the wife constituted a reasonable excuse for separating from her. 

Haswell v Haswell atid Sandetson, 218 L.J. Mat. 21 , 1 Sw. & Tr. 502 

(5) Saspicion of unchaatity. Y 

But a suspicion only of her chastity is no excuse to her husband deserting the 

wife. Jeffreys v, Jeffreys and Smith, 33 L.J. Mat. 84. Z 

(6) Husband's desertion due to wife's taking indecent liberties with stranger. 

In one case the husband having deserted his wife m consequence of having seen 
a man taking indecent liberties with her, it was held that his desertion 
was not without a reasonable excuse, so as to induce the Court to 
exercise the discretion conferred on it by refusing a dissolution of the 
marriage, the wife’s adultery having been proved. Haswell v. Haswell 
and Sanderson, 29 L.J. P & M. 21 , followed in Ycatmanv. Yeatman, 
37 L.J., P. & M. 37. A 

c 

(7) Leaving wife to obtain employment. 

A husband, who absents himself, not wiltpllyf but of necessity, for the purpose 
of obtaining employment, does not desert his/ wife. Thompson v. 
Thompson, 2% L.J. Mat 65. B 

(8) Desertion under compulsion. 

Desertion under compulsion is a reasonable excuse. Beavan v. Beavan, 2 Bw. 
& Tr. 652. C 

(9) Desertion after being trapped into marriage. ^ 

Desertion by the petitioner, after being trapped into marriage, has been held 
reasonable. Du Terteaux v. Du Terreaux, 23 L. J. Mat. 95. D 

B.— CASES WHERE DESERTION WAS HELD TO 
BE NOT REASONABLE. 

(1) Frailty of temper and displeasing habits, not good excuse for desertion. 

Mere frailty of temper and displeasing habits, which miglft be cured by judicious 
conduct of the husband, do not constitute reasonable excuse for his 
desertion. Yeatmon v. Yeatman, 37 L.J. P & M. 37 (40). * E 

(2) Habitual intemperance not good excuse. 

It has been held in England that even gross and habitual intemperanoe combined 
with violenoe of temper are not sufficient reasons to justify a husband 
in going away from his wife, leaving her to support herself and not 
troubling himself as to how she is living. Heyea v« Heyea, L.H., 13 
P.D. Ill cited m 22 M. 326 (331). F 
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B.— CASES WHERE DESERTION WAS HELD TO BE 
NOT REASONABLE — (Contimied). 

(8) Baiiaratloii by haiband baeaaie of his wife Funning him to debt. 

■■ ■ -ia^ Dot a reaBooable excuse for desertion. 5 A. 71. G 

(4) Beparation by huiband on aoeount of vife'e drunkenneii.* 

—is not a reaBOD|ble excuse. See 32 M. S28. H 

(6) Conduct falling short of matPlmonlal offence. 

Conduct falling short of a matrimonial offence sufficient to found a decree for 
judicial separation, is siill sufficient cause to bar all remedy to a wife 
deserted by her husband, but the cause must be grave and weighty. 
Haawell v. Haawell and 8., ante ; Teatman v. Yeatmarit L.R., 1 
P.% D, 494. 1 

N.B. — For other oase%on this point see notes under 8. 10| supra* J 

8*r^**Wlltui aegleci,'^ 

(1) Reason of the rule as to neglect or misconduct. 

(а) The intention of the legislature is that a wife should not, first, be the object 

of neglect and ill-treatment, and then the victim of the husband's 
own wrong. Proctor v. Proctor, Smith, et al., 31 L.J. Mat. 99. K 

(б) “ If chastity be the duty of the wife, protection is no less that of the huS' 

band. The wife has a riglu to the comfort and support of her bus- 
band’s society, the security of his home and name, and his protection 
as far as circumstances permit. If he fall short of this, he is not 
wholly blameless if she fall, and, though not justifying her fall, he 
has so far compromised himself as to forfeit his claim for a divorce.” 
Per hold Penzance in Jeffreys v. Jeffreys and Smith, 3 Sw. & Tr. 493. L 

(c) “ It must not be supposed that a husband can neglect or throw aside his 

wife, and afierwarSs, if she is unfaithful to him, obtain a divorce on 
account of her infidelity ” Jeffreys v Jeffreys, 3 S. & T 493 ; 33 L.J.P. 
M , 10 li.T. J09. * H 

(3j Neglect or misconduct conducing to the adultery must be misconduct after •.the 
marriage. 

(a) and It must have conduced to the adultery Allen v. Alim and 

D'Atcy, 23 L J. P. &. M. 61 , Badcock v. Badcock and Chamberlain, 
81 L T. 2G8. N 

(&) It is cot mere carelessness. Dering v. Dering, L.B., 1 P. & D. 631 ; 37 
L.J.P. 62 . 19 L.T. 48. 0 

( 0 ) It must be wilful neglect or misconduct, which has directly conduced to 
the respondent's fall from virtue. St* Paul v. St. Paul, L.B., 1 P. 
an4 D, 739 ; 21 L.T. 108 ; but see Millard v. Millard, 78 L.T. 471. P 

(d) The neglect must be such as oonduces to the woman's fall, and not to any 

particular act of adultery after it. St. Paul v. Si. Paul and Farguhar 
(Q.P.), L. B., 1 P. & D. 739 ; see also Dagg v. Dagg and Speake, 51 L. 
J. Mat. 19 ; and Millard v. Millard and B. L. T. 471 ; Hodgson v. 
Hodgson and T. 1905, p. 233, 98 L.T. 466. Q 

(8) Hare CarelasSBeH is not neglect or mlieondnot. 

Garelessness is not sufficient to ooustitete such neglect or misoonduot as isoon-^ 
texnplatad by this seotion. Bee Bering v. Bering and Blakely, 87 L.J. 
P. d; M. 68 : Maoraa on Divom. p. 62. R 


19 
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(1) tmfid nagieot e» mlieoiitfiiet, elfeet of. 

(a) In a petition for dissolntioo of marriage tbe Oourt is not bound to pronounce 
a decree, if it finds that the petitioner has been guilty of such wilful 
neglect, or misconduct, m has conduced to the adultery changed. 
Coulfhart v. CouUhart and Qouthwaite, (1669), 98 L.d'. (P. & M.) 91.8 

(5) *' But though it may do so in its discretion, it will refuse relief if a hus- 

' band, although he intended no wrong, saw danger and recklessly 

allowed his wife to remain exposed to it.” Beavan (an infant) v. Beavan^ 
(1869), 2 Sw. & Tr. 652 , Matrimonial Causes Act, 185T (20 & 21 Vict., 
0. 85), B. 31. Bering v. Bering^ (1868), L.B. 1 P. d: D. 531. T 

(9) Miioonduot oontemplated by the section. 

(a) The misconduct here referred to is misconduct after ftne marriage— 

V. Alleti and B'Arcy, 28 L.J. P. & M. ^1. U 

(5) The wilful neglect or misconduct intended by the section must be such as 
conduced to the fall of the wife, and not such as may have led to any 
particular act of adultery after the wife’s first fall from virtue. St. 
Paul V. St. Paul and Farquhar, 38 L.J. P. & M. 57 ; Macrae on 
Divorce, p. 50. Y 

(c) The neglect or misoonduot must be neglect or misconduct by the party in 
his or her marital capacity, a breach of some marital duty. Cunntgtnn 
V. Ounnigion and Noble, 1 Sw.d. Tr. 475 , S.C. 28 L.J P. & M. 101. W 

(8) Principle underlying this proYision. *■ 

It is for the public interest that such a safeguard should be provided, and that 
a husband who has himself thrown his wife into temptation, ai^d ex- 
posed her to the adressess of other men, should not be allowed to oast 
her aside after she has yielded to |emptatioa. Barnes v. Barnes 
Grimwade, et al., 37 L.J. Mat. 4.* r X 

(4) MiBConduct must be such as^o conduce to adultery charged. 

A petitioner who has been guilty of cruelty or desertion is not debarred from 
obtaining a decree of judicial separation, on the ground of adultery, 
unless, it seems, such conduct on fa is part has conduced to adultery. 
Hodgson v. Hodgson, (1905), p. 233. ^ Y 

(5) Here carelessneBB is not sufficient to constitute misconduct. 

" but there must be a knowledge of an intimacy of a distinctly 

dangerous oharaoter, It must appear that the husband knew so much 
of it as to peroeive the danger, and purposely or recklessly disregarded 
it, and forebore to interfere.” Bering v. Bering and Blakely (Q P.) 
L.B. 1 P. & D. 531. Z 

(6) Taking a wife to a dancing-hall with another man, allowing her to dance with 

him constantly. • 

, and then leaving her there in his care night after night, is con- 
duct oonduoing to adultery. Barnes v. Barnes Grimwade, et al., 37 
L J. Mat. 4. X 

(7) Wife may allege Introdnction by her husband to an Improper acquaintance'. 

r The especially when she charges him with adultery with that person. 

A husband cannot lead his wife to follow his bad example, and then 
take advantage bf her wrong. Graves v. Graves, 3 Curt. 235. B 
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(6) OohiibitatloD befdre marriage. 

She may also allege oohabication before marriage» for if that were bo, greater 
oare would be ueoessary afterwards. Graves v. Graves, 3 Curt. 235. C 

(9) Expoiure to (emptatlon of a wife. ^ 

(а) Exposure to temptation of a wife is wilful neglect. Groves v. Groves and 

T(ympson, 28 h* Mat. lOS. D 

(б) A husband offered his wife an annuity if she would give up her adulterous 

oonnectioD. Subsequently the adultery was proved, but the conduct of 
the husband was considered deficient in the necessary caution and 
circumspection, and his bill fur divorce was rejected. Ferry’s case, Mcq. 

H.L. Practice, 663. E 

0 

(10) Compulsory separation as by imprisonment. 

(a) Compulsory separation, as by imprisonment, is not neglect as contemplated 

by the section. Ounninrjton v. Cunimigton, Noble, et al., 2d L J. 
Mat. 100. See also Townsend v. Townsend, L.R., 3 P. & D. 129. F 

(b) Felon]! committed by a husband, resulting in a long term of imprisonment, 

during which time his wife commits adultery, is not wilful misconduct 
within the meaning of the Act Cunnington v. Cunmngton^ 1 S. & T. 
475;Q8L J.P. 101. Q 

(11) Bespondent’s conviction does not Justify the petitioner’s withdrawal from 
aohabitation. 

The but. taken with other facts, it may do so. Williamson v. 

Williamson and Bates, 51 L.J. Mat. 54 H 

f 

(12) Husband leaving home to improve his position. 

It is not such wilful UHsconduct where a husband leaves his home with the 
bona fide intention of improving bis position, although bis absence 
may be tbe immediate cause of his wije committing adultery, Davies 
V. Davies, 3 S. & T. 221 , 32 L J.P 111 ; 8 L T 703. I 

(13) Respondent — Subject "to insane delusions. 

{a) If a respondent, who is subject to insane delusions aod is charged with a 
matrimonial offence, knows the nature of it and its probable con- 
sequences when committing it, insanity is no defence to the petition. 
Yarrow v. Yarrow, 1892, p. 92. J 

(h) Lunacy of the respondent is, at any rate as a rule, no answer to a petition 
for dissolution of marriage. Motdaunt v. Mnnciicfis, LR, 2 H.L 
(So.) 374 ; 43 L.J P. 49 ; 30 L.T. 649. See also Yarrow v. Yattoic, 
(1892), p. 92 ; 61 L.J.P. 69 ; 66 L.T, 383 . Hanbury v. Hanbuty, (1892), 
p. 222; 61 L.J.P. 115. K 

<u) Hi^riage how far condonation of ante-nuptial incontinence. 

Though marriage is condonation of ante-nuptial incoutineuce, the latter has 
been pleaded in reply to a defensive charge by the wife of neglect or 
connivance. Graves v. Graves 3 Curt. 235. L 

(15) Wife’s refusal of intercourse 

(fl) .. is not, though reprehensible, by itself, oonduct conducing to her bus- * 
band’s adultery. Synge-y. Synge, (1900), p. 180 , but see also Dixon v 
Dixon, infra, M 
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(6) Where a wiM refused to submit to marital interoourse. it was held that her 
oouduot had oouduoed to the adultery of her husband. Dixon ▼. 
Dixon, 67 L.T. 894 ; But see also Bynge v. Synge, supra. H 

(16) Rape. 

Bape, which necessarily implies adultery, is. on the same footing qua defence 
as adultery. See Laws of England, Vol. XVI. pp, 480, 496. 0 

(17) Unnatural offence. 

(a) There does not seem to be any authority for dealing with an unnatural 

ofEenoe committed by the petitioner as a defence to a suit for dissolu- 
tion. See Laws of England, Vol. XVI. pp. 477, 497. P 

(b) " But it is submitted that suoh an offence might be considered as conduct 

conducing, or that the Court might grant a wife a decree of dissolu- 
tion on a cross prayer m spite of adulte^ committed.*’ Oeils v. Qeils, 
(1648), 6 Notes of cases. See Laws of England, Vol. XVI, pp. 477, 493, 
407, 515. Q 

EXAMPLES. 

A— What Is misconduct in the husband. 

In the following cases, petitions were dismissed on the ground that the petitioner 
has been guilty of such wilful misconduot as had conduced to the adultery of , 
the other party. 

(i) Where petitioner who knowingly married a prostitute left her wkbout 

means. 

— , it was held that suoh conduct on his part conduced to adultery of the 
wife. Coulthart v. Coulthart, (1859;, L J. (P. & M.) 21. " R 

(ii) Where a husband (a butler) only occasionally visited wife. 

for ten years, and then ceased wiAoat good cause, and continued to 

support her for some time only, it was held that such conduct on the 
part of the husband was an excuse for the wife’s misbehaviour. 
Jeffreys v. Jejffreijs and Smith, (1864), 3 8w. & Tr. 493. S 

(ill) Husband’s communicating venereal disease to wife. 

would justify the dismissal of a petiiion by him. Wildcy v. Wildey and 

Beyder, (1878), 26 W.R. 239 (Eng). * T 

(iv) Leaving wife because she got into debt. 

A husband— would not be entitled to complain of bee misoonduct after- 
wards. Starbuck v. Starbuck and Oliver, (1889), 59 L,J.P. 20. U 

(v) Other circumstanoes excusing misconduct; on the part of the respondent. 

are : — 

(а) Marriage to mistress. 

(б) Quarrels for money. 4 

(c) Husband making wife live alone in chambers. Baylis v. Baylis, (1867), 
L.B., 1 P. & D. 395. Y 

(vi) The following have been held to be conduct on the part of the husband 

oonduoing to the wife’s adultery. 

{a) Where a husband allowed the co-respondent to visit frequently at his 
honse during his absence, Browne and Powell on Divoioe, Seventh 
Edition, 1905, p. 54. V 
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9.^** Misconduct — as has conduced to the adultery ’'-‘(Continued), 

A.— What is misconduct in the husband— (Gofic^uded). 

(6) Where the husband allowed the co-respondent to send provisions into his 
house. Browne and Powlesou Divorce, Seventh Edition, 1905, p. 64.X 

(c) Where the co-respondent was allowed to make his wife an allowance of 12. 

a week. Browne and Powles on Divorce, Seventh Edition, 1906, 
p. 64. " y 

(d) Where the husband had sent his wife to borrow money of the co-respondent* 

and allowed him to escort her to London. Brovm v. Brown, 21 L.T. 
181. Z 

(e) Where a husband had been in the habit of going with his wife and the co- 

respondent to places of amuaement, and of allowing her to dance 
frequently with the co-respondent there, and then leaving her in the 
oar# of the co-respondent. Barnes v. Baines, L.R. IP. &D. 505; 
37 L.J.P. 4 , y L T. 286. A 

(/) Where a husband, having married a woman of loose character, in a short 
time separated himself from her without reasonable cause, and 
induced her to reside away from her friends in a place where she was 
especially liable to temptation Baylis v Bayhs, LB 1 P. & D. 
395 , 36 L.J P. 89. 6 L.T 613. See, also. Groves v. Groves^ 28 L.J P. 
108. B 


B —What is misconduct in the wife. 

(i) WIFE’S CRUELTY AND WILFUL DESERTION. 

has been held to bo conduct on her part conducing to her husband’s 

adultery. Borehawi v. Boie/mm, (1866), L.R IP. &D. 77. C 
ill) WIFE COMMITTING ADULTERY AFTER SHE HAD OBTAINED A 
JUDICIAL SEPARATION FOR DESERTION. 

would disentitle uer |o any lolief on the ground of her husband’s 

misconduct. Yeaiman v. Tentman, (1870), L R, 2 P. & D. 187. D 
(in) WIFE QUARRELLING WITH HER MOTHER- IN-LAW AND GOING 
INTO LODGINGS WITH A SMALL ALLOWANCE. 

would be an excuse to her husband’s misconduct. Groves v. Groves, 

(1859), 28 L.J. (P. & M.), 108. E 

(iv) WIFE’S INSOLENT CONDUCT AND NEGLECT. 

A husband however accused of adultery may plead that, in addition to 
deserting him, his wife treated him with insolence and neglect, and 
absented herself without informing him of her whereabouts. Hughes 
v. Hughes, (1866), L.R. 1 P. & D. 219. P 

C.— What is not misconduct in the husband. 

The Court made decrees in the following oases. 

In these cases the Court exercised its discretion in favour of the peti- 
* tioner, notwithstanding his misconduct. 

(i) PROSTITUTE MARRIED TO A WARD OP SIXTEEN-WARD SENT 
ABROAD-AND SHE WAS NOT MAINTAINED. 

Where a prostitute was married to a ward of sixteen and he being sent 
abroad she was not maintained, held, the non-mamtenanoo by the 
ward was not conduct conducing to the adultery of the wife. See j 
Beaten v. Beaven, (1862), 2 Sw. & Tr. 652, ® 


20 
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p.— ** Misconduct. • . as has conduced to the adultery {Concluded). 

C —What is not misconduct In the husband— (Concluded). 

(ii) AN UNDERGRADUATE MARRIED A PROSTITUTE— HIS FATHER 
ARRANGED DEED OF SEPARATION AND ALLOWED HER 
11. PER WEEK. 

An undergraduate married a prostitute. His father arranged a deed of separa* 
ticr.i and allowed one pound a week which she accented. She cannot 
afterwards plead her husband’s separation under the deed as an excuse 
for her misconduct. Proctor v. PtocM^ Smith and Pitman^ (1865), 34 
L. J. (P. M. & A.) 99. H 

D.— What is not misconduct In the wife. 

(i) WIFE’S REFUSAL OF INTERCOURSE. 

A wife’s refusal of intercourse, although reprehensihle, is not, it seems, 
conduct conducing. Synge v. Synge. (1900), p. 180; but see contra. 
Dixoyi V Dixon. (1892), 67 L T. 394. I 

(ii) WIFE’S REFUSAL TO ACCOMPANY IltlSBAND TO NEW ZEALAND. 

IS not conduct conducive to her husb.'ind’s misconduct. Stevens v. 

Stevens and Field. (1890), 61 L.T. 844. J 

(ill) WIFE’S CONVICTION. 

The conviction of a wife for an offence against the criminal law is no justifica- 
tion for refusing further cohabitation with her, and, if such refusal 
conduce to her adultery, the Court will not grant her husband a dis- 
solution of bis marriage. Williamson v. Williamson. 7 P.D. 76 , 51 
L J.P. 54 ; 46 L.T. 920. • K 

15. In any suit instituted for dis.solntion of marriage, if the 
respondent opposes the relief sought on the 
Relief in case of ground, in case of such a suit instituted by a 

tain grounds.* husband, of his adultery, cruelty or desertion 

withqut reasonable excuse, or, in case of such a 
suit instituted by a wife, on the ground of her adultery and cruelty 
the Court may in such suit give to the respondent, on his or her 
application, the same relief to which he or she would have been 
entitled in case he or she had presented a petition seeking such 
relief, and the respondent shairbe competent to give evidence of 
or relating to such cruelty or desertion. 

(Notes). 

Relief in case of opposition on certain grounds , " 

(1) CovreBponding EngiUh Law. 

The Matrimonial Causes Act, 1866 (29 and 30 Viet. C. 3), S. 2, pfbvides as 
follows : — 

“In any suit mscitutod for dissolution of marriage, if the respondent shall 
oppose the relief sought on the ground, in case of such a suit insti- , 
tuted by a husband of his adultery, cruelty, or desertion, or in case 
of such a suit instituted by a wife on the ground of her adultery or 
cruelty, the Court may in such suit give to the respondeat, on his or 
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In case of oppofiltlon on certain grounds {Continued). 

her application, the same relief to which ho or she would have been 
entitled in case he or she had filed a petition seeking such relief ” L 

(2) Object of aeotion— NecesBlty of avoiding croBs-Buits— English Law. 

The object of the section is to do away with the necessity of cross-suits which 
jvere found necessary under the old Acts See Osborne v. Osborne, 3 
Sw & Tr. 327. * ’m 

(3) Procedure under the old English Law. 

The practice in England under the old law was to stay the one suit until 
the determination of the other. (lO'd.) Macrae on Divorce, 1871, 
p. 53 N 

(4) Procedure under present law 

The practice England, under the present law, is, where there are cross- 
petitions, to consolidate the two petitions and hear them together. 
Thus a double hearing would be saved S-ie Browne and Povvles on 
Divorce, 5th Ed , p. 322 ; Rattigan on Divorce, 1897, p. 108 0 

(5) CroBB-Buits— Conduct of suit to whom given 

In case of cross-suits being consolidated together, the conduct of the suit is 
generally given to the first petitioner. {Ibtd.) P 

(6) Section only applioB to Buita for dissolution 

8. 15 can only apply to suits for dissolution of marriage See Williams v. 

Williams, 6 Jur. N.S 151 , 29 L J P. & M. 62 Q 

(7) Bestion has no application to suits for nullity of marriage. 

It IS not permissible, therefore, to a respondent in a suit for nullity of marriage 
to plead the adultery, cruelty, or debcrtion on the pait of the peti- 
tioner and to pray for relief in respect thereof Willinmsv Williams, 
C Jur N.S. 151 ; 29 L J P. and M 02 , Taverner f.c Ditchford v. 
Ditchford, 33 Ik and M 105 R 

(8) Suits for nullity— Prayer for restitution— English practice 

But in a suit for nullity of mairiage, the respondent can, in the answer to 
such suit, pray for restitution of conjugal rights, 12 0. 706. S 

(9) Two modes in which respondent may obtain affirmative relief. 

If a husband or wife, who has been served with a petition, desires (in addition 
to resisting, by an answer, the prayer of such petition) to obtain 
affirmative relief, there are at least two ways in which this may be 
asked for .—(1) by filing a separate petition, and (2) by a prayer for 
relief in such answer. See Besant v. Wood, (1879), 12 Ch. I> 605. T 

(10) CaseB where affirmative relief was allowed on cross-prayer. 

(i) SUIT BY HUSBAND TO ENFORCE DEED OP SEPARATION- 
COUNTERCLAIM BY WIPE FOR JUDICIAL SEPARATION 

J^here husband brings a suit to enforce a deed of separation, the wife can 
counterclaim for a judicial sepe ration. Per Jessel, M.R in Besant v. 
Wood, (1879), 12 Ch. D 605. U 

(li) SUIT FOR DISSOLUTION — COUNTERCLAIM OP ADULTERY, 
CRUELTY AND DESERTION— RESTITUTION OF CONJUGAL 
RIGHTS 

(a) In suits for dissolution of marriage which are oppossd on the ground of 
adultery, cruelty, (or, where the wife is petitioner, desertion), the res- 
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L-~*‘Renef in case ofopposiiloo on certein grounds ^^^{Cancluded). 

pondent may obtain, on bis or her application, the same relief as 
might have been obtained by the filing of a petition. Matrimonial 
CauseB Act. 1866 (29 & 30 Vict. G. 32), S 2. Y 

(b) In this connection, restitution of conjugal rights is not the proper relief 
for desertion, and cannot therefore be prayed for m the answer to a 
petition for dissolution of marriage. Drysdale v. 'Drysdaht (1867), 
L.R. 1 P. & D 365. W 

(ill) CROSS-PRAYER FOR JUDICIAL SPPAltATION. 

(a) In a petition for dissolution of marriage, a cross-prayer for judicial separa- 

tion was allowed. Schira v. Sckvra, (1868), L.R. 1 P. & D 466. X 

(b) In a petition for restitution of conjugal rights, a cross-prayer for judicial 

separation was allowed. Blackliortie v. Blackhbrne^ (1868), L.R. 1 P. 
& D. 563. 0 Y 

(11) Caeei where affirmative relief was not afforded on cross prayer. 

(i) RESTITUTION OF CONJUGAL RIGHTS NOT ALLOWED IN 
COUNTER-CLAIM. 

In suits other than for dissolution of marriage, although the practice of the 
Ecclesiastical Courts is followed as far as possible, restitution of con- 
jugal rights IS not granted except on an original petition. Matrimonial 
Causes Act, 1857 (20 & 21 Vict. c. 85), B. 22 ; Wingfield v. Wingfield, 
(1898), 78 L.T. 5G8 ; but compare Clowes v. Clowes, (1842), 3 Curt. 
185. See, also, Drysdale v. Drysdale, (1867), L.R , 1 P. & D. 365. Z 
(li) CHARGE OF ADULTERY— COUNTER-CHARGE OP IMPOTENCE. 

Where charges are made of adultery on the one side and of impotence on the 
other, these should bo the subjects of separate petitions. Anon (1857), 
Dea& Sw. 295; Ousey v. Ousey, (1874), L.R. 3 P. & D. 223 ; X. v. D., 
(1885), 10 P.D. 175 ; S. v. S., (1907), p. 224. A 

2.— ‘ ' A duitery aadicruelty. * ' ^ 

" Adultery and cruelty "—Here " and'* U to be read as " or." 

Although the word "and,’* is used it cannot be intended by the Legis- 
lature that the husband-respondent should have to prove both adul- 
tery and cruelty on the part of the wife. The corresponding section 
of the English Act reads “ adultery or cruelty, ” and there can be no 
doubt, the word " and " in this seAlon must be construed disjunc- 
tively as meaning " or, ”. " If the intention was that the wife’s 
cruelty alone was to be no bar to her suit, the words " and cruelty ” 
might have been omitted altogether.” Rattigan on Divorce, 1907, 
p. 109. B 

PRACTICE AND PROCEDURE. 

(1) Adulterer to be served with oltatlou— English practice. 

If relief be claimed in an answer, the adulterer must be served with a citation 
and sealed copy of the answer, and the respondent mtt a sealed 
copy of the answer but not with a fresh citation. Laws of England, 
Vol. XVI, p. 515, Note C 

(2) OouDter-olalm of adultery— Alleged adulterer may Intervene. 

Where the counter-claim charges the petitioner with adultery, the alleged 
adulterer may intervene. Curling v. CurUng, 14 P.D. 18 ; 68 L.J.P. 
d: M. 20 ; Wheeler v. Wheeler, 14 P.D. 154. D 
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2 .— * * A duliery aad .cruelty ' '— ( Concluded ) . 

PRACTICE AND PROCEDURE— (Conc/wded). 

(3) CroiB-prayep for afflpmative relief —Petitioner not allowed to withdraw peti- 
tion. 

Where the respondeat in a suit for dissolution applies for affirmative relief on 
the ground of the petitioner’s misconduct, it is not open to the 
petitioner to terminate the suit by withdrawing^ the petition and having 
the suit dismissed, unless the respondent also agrees to such teripi- 
nation. Schtra v. Schtra, L.R. 1 p. 466. E 

(4) Notice of withdrawal of petition no bar to affirmative relief being prayed for 
by respondent. 

If a petitioner gives notice before trial that the petition will not be proceeded 
with, this does not preclude the respondent from obtaining the relief 
sought in a cross prayer Hall v. Hall and Richardson, (^879), 48 L 
J. p. 57. « F 

(5) Amendment of answer by adding a oross-prayer 

Nor does it prevent such respondent from obtaining leave to amend the answer 
by adding a cross-prayer Firmtnger v. Firminger and Ollard, (1869), 
17 W.R. 335, (Eng.). Q 

N.B. — The above-mentioned rule that that notice of withdrawal of petition is 
no bar to cross prayer by respondent is in the case of a wife respond- 
ent, rather to the advantage of her husband , for otherwise she 
might bring a second suit at his expense. Schvra v. Schira, (1868), L. 
R. 1 P. & D. 466. H 


16. Every decree for a dissolution of marriage made by a 
“ High Court not being a confirmation of a decree 

tion to bemsi. 0^ a J)istrict Court 1, shall, m the first instance, 

be a decree 7nsi, not to be made absolute^ till 
after the expiration of such time, not less than six months from 
the pronouncing thereof, as the High Court by general or special 
order from time to time directs. 

During that period any person shall be at liberty^, in such 
CoiluBiou manner as the High Court by general or special 

order from time to time directs, to show cause 
why the said decree should not be made absolute^ by reason of the 
same having been obtained by collusion ^ or by reason of material 
facts not being brought before the Court 6. 

On cause being so shown, the Court shall deal with the case by 
making the decree absolute, or by reversing the decree or by 
requiring further enquiry, or otherwise as justice may demand. 

The High Court may order the costs 7 of Counsel and witnesses 
and otherwise arising from such cause being showm. to be paid by 
the parties or such one or more of them as it thinks fit, including u 
wife if she have separate property. 
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[8. 16 


< 1 . 

' Whenever a decree nisi has been made, and the petitioner 
fails, within a reasonable time, to move to have such decree made 
absolute, the High Court may dismiss the suit. 


(Notes). 

i.—** District Court.’* 

N.B , — Ab to ibistrict Courts under this Act in the Punjab, see 8 . 23 of the 
Punjab Courts Act, XVIII of 1884 , 1 


2.—” Every decree . . . .be a decree nisi not to be made absolute^ etc,” 

A.— GENERAL. 

(1) Gorrespondiiig English Law. 

(а) The Matrimonial Cduses Act, I8G0 (23 & 24 Vict., C. *144), S. 7, runs as 

follows . — • 

“ Every decree for divorce shall in the first instance bo a decree nist, not to 
bo made absolute till after the expiratio!^ of such time, not less than 
throe months from the pronouncing thereof, as the Court shall by 
general or special order from time to time direct , and during that 
period any person shall be at liberty, in such manner as the Court 
shall by general or special order in that behalf from time to time 
direct, to show cause why the said decree should not be made abso- 
lute by reason of tbc same having been obtained by collusion or by 
reason of material facts not brought before the Court ; and, on cause 
being so shown, that Court shall deal with the case by making the 
decree absolute, or by reveising the decree nisi, or by requiring further 
inquiry, or otherwise as justice may require , and at any time during 
the progress of the cause or before the decree is made absolute any 
person may give information to Her Majesty’s proctor of any mitter 
material to thd due decision of the case, who may thereupon take 
such steps as the Attornoy-Generakmay deem necessary or expedient, 
and if from any such information or otherwise, the saffi proctor shall 
suspect that anj* parties to the suit are or have been acting in collu- 
sion for the purpose of obtaining a divorce contrary to the justice of 
the case, he may, under the direction of the Attorney -General, and 
by leave of the Court, intervene in the suit, alleging such case of 
collusion, and retain counsel and subpoeta witnesses to prove it ; and 
It shall be lawful for the Court to order the costs of such counsel and 
witnesses, and otherwise arising from such intervention, to be paid 
by the parties or such of them as it bhall see fit, including a wife if 
she have separate property , and in case the said proctor shall not 
thereby be fully satisfied his reasonable costs, he shall be entitled to 
charge and be reimbursed the difioreiice as part of the expense of his 
office. ” J 

(б) S. 2 of the Matrimonial Causes Act, 1878 (41 Vict. c. 19), further states as 

follows • 

'* Where the Queen’s Proctor or any other person shall intervene or show cause 
against a decree nisi in any suit or proceeding for nullity of marriage, 
the Court may make such order as to the costs of the Queen’s 
Proctor, or of any other person who shall intervene or show cause as 
aforesaid, or of all and every party or parties thereto occasioned by 
such intervention or showing cause as aforesaid as may seem just ; 
and the Queen’s Proctor, any other person as aforesaid, and such 
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party or parties shall be entitled to recover such costs in like manner 
as in other cases . Provided that the Trea^^ury may if it shall think 
fit order any costs which the Queen’s Proctor shall, by any order of 
the Court made under this section, pay to the said party or parties to 
* be deemed to be part of the expenses of his office.’' K 

(‘i) Decree nisi, effect of on suit. 

A decree nist for dissolution does not terminate the suit; and, in contemplation 


of law, the suit is still pending even after the decree nisi. Ellis v. 
Elhs, 8 P. D 188 ; 62 L.J.P. & M. 99. L 

(3) Decree nlsl—lts effect on the marriage. 

• 

(а) A decree ntsi does not afiect the status of the married woman. Norman 

V* Vtllars, 2 Ex D. 360 M 

(б) And, until the decree is made absolute she is subject to many of the dis- 

abilities of, and IS also entitled to many of the rights of, a married 
woman. (Ibid.) N 


(c) " The decree nisi does not dissolve the marnaget It was endeavoured to 
show that after the decree msi the status of the parties was a pecu- 
liar one — that they were in a sort of suspended condition, neither 
husband and wife nor divorced, and it is said there was authority for 
saying that if under such circumstances the man cohabited with the 
women he would be committing adultery. But the authority has 
not been produced, and the idea appears tome full of absurdities.” 
Per Boicen, L.J., in Stanhope v. Stanhope, 11 P D. 103 ; 55 L. J. P. 
& M. 3G cited in Battigan on Divorce, 1897, p. 112 0 

(4) Qontinnance of marriage between decree nisi and decree absolute. 

(a) The rule is that the marriage of the partfls continues undissolved between 
the decree lasi aud the decree absolute. Hulse v. Hulse, L.R. 2 P. 

* & D. 259 ; 40 L. J, P. 51. P 

(5) Hence sexual connection by either of thd parties during that period with a 
third person would constitute adultery. (Ibid ) , Q 

(c) The Court will take notice of such misconduct committed by either party 
in that period. (Ibid.) R 

(6) Deoree nisi does not confer liberty to remarry. 

Liberty to marry again arises on decree absolute. Dering v. D. and otheis, 
L. R. 1 P. & D. 531. 8 

(6) Decree nisi not a deoree as defined in Civ. Pro. Code. 

A deoree nisi is not a decree within the meaning of the term as defined in the 
Civ. Pro. Code, as such decree does not "decide the suit.” See 6 B. 
416 (443). T 

(7) Deoree nisi, effeot of, on husband and wife. 

* When a decree nisi is pronounced, neither of the parties to the marriage 
whose marriage is to be dissDlved can take any active step in the suit 
except to have the decree t.isi made absolute. But, it is open to 
them to BO conduct themselves as to prevent the decree being made 
absolute. Stanhox)e v. Stanhope, 11 P. I) 103 ; 55 L. J P. & M. 36. U 

(8) Appeal from decree nisi, provisions as to 

Bee S. 56, infra. 


U-1 
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(9) Effect of decree nisi being reacinded. 

(а) The — 18 to rescind it for all purposed. Hyman w. Hyman, (1904), p. 403 ;v 

73 L.J.P. 106 ; 91 L.T. 361. Y 

(б) Thus, any damages which may have been given against the co-respondent 

by the decree nm would fall to the ground along with the rescinding 
of the decree ms«. (/hid.) W 

(10) Death of petitioner after decree nisi and before decree abioiate. 

(a) The — will abate the suit. Stanhoye v. Stanhope, 11 P. D. 103 ; 65L. J. P. 

36 ; 54 L. T. 906. X 

(b) In such a case, his legal personal representative could, not revive the suit 

for the purpose of applying to make the decree absolute. (Ibid,) Y 

(11) Death of reapondent and co-reapondent. 

In one case the Court made a decree absolute notwithstanding a suggestion, 
supported by affidavits, that the respondent and oo-respondent were 
dead. Dering v. Dering, L.R. 1 P. & D. 531 ; J9 L T. 48. Z 

(12) Petitioner not applying to make decree absolute —Effect. 

In one case, a wife had allowed more than a year to elapse without moving to 
have the decree for dissolution made absolute. Held, on an applica- 
tion by the respondent, that the petition must be dismissed for want 
of prosecution, unless the petitioner applied for decree absolute within 
a week. Lewis v. Lewis, (1892), p. 212 , 61 L.J.P. 95 ; 67 L.T. 358. & 

(18) Order for new trial— Effect. 

An — rescinds a decree nisi. Worsley v. Worsley, 20 T.L.B. 171 (1904). B 

c 

(14) Effect of decree absolute gp the status of wife. 

(a) A woman divorced is no longer a wife ; sh^ has not the rights, nor has she 
the duties, of a married woman.* She is at libertjr ^ marry again. 
The equitable doctrines of separate use and restraint against anticipa- 
tion have no application to her until she does marry again. Whatever 
property she may have or acquire is her own , her former husband 
has no interest in it. He, on the other hand, is not bound to support 
her ; she ha<> no implied authority to pledge bis credit, even for 
necessaries. She is free from him alliSi he from her.” Per Lindley 
L.J., WatkinsY. W&tkms, (1896), p. 222. G 

(5) After a decree of divorce has been made absolute, the whole of the wife's 
property, including such choses m action as have not been previously 
reduced into possession, belongs to her absolutely. Wells v. Malban, 
31 L J., Gh. 344 ; 31 Beav. 48 ; Wilkinson v. Oibsoti, L.R., 4 Eq. 
162 ; 36 L.J„ Gh. 646. D 

(16) Decree ahiolute, effect of— It operatea as decree in rem. 

Section 41 of the Evidence Act says : — 

(a) A final judgment, order, or decree of a competent Court, in the exercise 
of probate, matrimonial, admiralty or insolvency jurisdiction which 
confers upon or takes away from any person any legal character, or 
which declares any person to be entitled to any such character, or to 
be entitled to any specific thing, not as against any specified person, 
but absolutely, is relevant when the existence of any such legal 
oharacter or thq.title of any such person to any suoh thing is relevant. 
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Suoh judgment, order, or decree is oonclusive proof — 

** that any legal character which it confers accrued at the time when such 
judgmenc, order, or decree came into operaticn , 

'* that any legal character, to which it declares any such person to be entitled,. 

* accrued to that person at the time when 8uch» judgment, order, o 
decree declares it to have. accrued to that person ; 

“ that any legal character which it takes away from any such person ceased 

the time when such judgment, order, or decree declared that it had 
ceased or should cease ; 

“and that, anything to which it declares any person to be so entitled was the 
property of that person at the time from which such judgment, order, 
or decree declares that it had been or should be his property. ” See 
S 41, Indian Evidence Act, 1872 E 

(b) “ The record of a decree ID a suit for divorce, or of sny other decree, is 

evidence that such a decree was pronounced, and the effect of a decree 
in a suit fora divorce a mmiilo mattimonii is to cause the relationship 
of husband and wife to cease It is conclusive upon all persons that 
the parties have been divorced, and that the parties are no longer 
husband and wife , but it is not conclusive, not even prima facie evidence 
agaiiiststKingers fkatthe cause for which the decree was pronounced 
eristed, Eor instance, it a divorce between A and B were granted, 
upon the ground of the adultery of B with C, it would be conclusive 
as to the divorce, but li would not be even prima /acu' evidence 
against C that he was guilty ot adultery with B, unless he were a 
part} to the suit ’’ Pet Sir Barnes Peacock. 7 W R. 338 (344). P 

(c) If a marriage between Mahumedans were se4 aside upon the ground of con> 

sanguinity or«,f!iiyty, as, for instance, in the case of a Mahomedan, 

I that the marriage was with the sister of another wife then living, 
the decree would be conclusive that yie marriage had been set a.sidc, 
and that the relationship, of husband and wife had ceased, if it c\cr 
existed , but it would be no evidence as against third parties,' for 
example, in question of mheritence, chat the two ladies were sisters. 

7 W. R. 338 (344). G 

(d) A decree of divorce not only dissolves the marriage but makes the wife of 

a f erne sole. Phipron on Evidence, 4th Ed., p 378 H 

( 16 ) Reaion of the rule that such decrees bind also third parties. 

(a) “A judgment of a matrimonial Court decreeing nullity of mairiagc or 
divorce IS binding as to the status of the parties concerned." Cunning- 
ham's Evidence Aot, 11th Ed., p. 114. I 

(&) This IB not on the principle that every one is presumed to have had notice 
* ot the suit, as Holloway, J., appears to have thought lu 2 M H.C B. 

276, 7 W.R, 338 (344). J 

(c) For, if they had notice, they could not intervene or interfere in the suit, 
but upon the principle that, when a marriage is set aside by a Court of 
oompotent jurisdiction, it ceases to exist, not oalj so far as the parties 
are oonoerned, but as to ail persons. {Ibid,) K 

ai 
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[d) A valid marriage causes the relationship of husband and wife to exist, not 
only as between the parties to it, but also as respects all the world , 
a valid dissolution of a marriage, whether it be by the act of husband, 
as in the case of a repudiation by a Mahoniedan, or by the act of a 
Court competent to dissolve it, causes that relationship to cease as 
regards all the world. 7 W B 338 (344). L 

('i7) Conclusive proof of such decrees how avoided ' 

The effect of such conclusive proof can only be avoided by showing that the 
High Court was not “a competent Court,” within the meaning S 41 
of the Evidence Act, or was “ A Court not competent to deliver,” 
the decree within the moaning of 'S 4 1 of the hV^idence Act, Unless 
that can be show'n, the dcciec is conclusive, till Jraud or collusion is 
suggested ‘iii A 270(279) (P B ). See, also. Cun Ev , 11th Ed., 
p 114 M 

(18) Affirmation by High Court of nullity decree before limitation period, whether 
valid. 

A decree by a High Court, confirming a decree of nullity of marriage passed 
by the Couit of the Judicial Commissioner of Oudh even though it 
ought not to have confirmed the Judicial Commissioner's decree, was 
hold to be a final decree of the kind specified in S 11 of the Evidence 
Act, made in the rxcroiso of matrimonial juiisdiction, declaring a 
certain woman not to be the wife of another, if it was the decree of 
a competent Court, then, howevor, erroneous, or irregular it may 
have been, it is under S 41 of the Evidence Act conclusive proof that 
the woman’s pi cviousmariiage was a nullity. 22 A 270 (279) (FrB.) N 

(19) Time from which decree absolute takes effect. 

(rt) When the decree nisi is made absolute^ it takes effect f/ir the above purpose 
from the date of the decree niii. rtole Soadj/, L.R. 3 Ch. 220, 37 
L J , Ch. 240 « 0 

{b) Decrees of judicial separation, restitution of conjugal rights and jactita- 
tion of marriage, are final decrees, and take iffecb immediately fiom 
the day on which tbc} are dated Browne and Powles on Divoice, 
Seventh Ed , 1905, p. 456 *' P 

(20) Effect of decree nisi being rescinded. 

When a decree msi is rescinded, that part of it condemning the co-respondent 
in costs falls with it, Hyman v. Hyman, (1904), p. 403, 73 L J.P. 
106 , 91 L.T 361 , see, also, Ilechler v Hechlei , (1889), 53 L.J.P. 27.Q 

(21) Order for new trial. 

An — rescinds decree ?iis 2 . Worshy v. Woisley, 20 T.L.R, 171 (1904). R 

(22) Divorced wife may retain the name of her first husband. i 

(а) A wife who is divorced and who marries a second husband, may, generally 

speaking, retain the name and title of her first husband. Cowley v. 
Cowley, P. 1900, 306. P 

(б) A Peeress, divorcing her husband, [and then marrying a commoner, mav 

retain her first husband’s title, in the absence of malice. (I6uZ). T 
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{c) Divorced wivob keep their married names if they wish. But such a course 
IS at times disadvantageous. Fendall v. Fendall and O T D. 263. U 

(d) Marriage confers a name upon a woman. The name so conferred becomes 
• an actual name and continues to be so even aftgr a decree of divorce 
until she has acquired by repute some other name, which, so to speak, 
obliterates it. Fcndill v. Fendall and Ooldsmidt 2 P.D 2b3 , 46 
L.J. P. and M. 70. Y 

B -WHO CAN APPLY FOR DECREE ABSOLUTE. 

<1) Only the petitioner can apply for decree absolute. 

The decree Absolute can only be obtained by the petitioner. Ousey v. Ousey 
and /I , 1 P 1). 60 , llulse v. Hulse ajid T., 2 P and D. 259 ; Halpen 
v Boddinf)ton, 6 P.I) 13. W 

(2) Only innocent party can apply for decree absolute. 

{ti) It IS only the innoceut party who can apply to the Court to make the decree 
msi ah-!nlute See Ousey v. Ousey and Atkinson^ 1 P. D. 5G , 45 L J. 

P .ind M 50 X 

(5) But if such innocent party fails, within a reasonable time, to apply to 
have the decree made absolute, the other party is entitled to call on 
the innocent party cither to apply for decree absolute or to show cause 
wh\ the decree ni.si should not bo revoked and the petition dismissed 
^ fur want of prosecution {lb%d ) Y 

<3)* Respondent cannot apply for decree absolute 

The Couit will not make a decree absolute for dissolution of marriage on the 
application of the respondent. Ousey v Ouaey, i P. D. 56 , 45 L J P. 
56 . 33 L T 739. Z 

(4) Nor can the respondent show cause against decree nisi being made absolute. 

The respondent has no right to show cause against the decree nisi being made 
absolute Ho or she should apply fora new tiial. Per Su Ctesswell 
Cicssirell in Stoute v Stoate, 2 S'V. & T 384, cited in 6 B 416 (432) ‘ A 

(5) Legal representative of the petitioner. 

(a) The — cannot, after the petitioner’s death, apply to have the decree made 

ab.solute. See Stanhope v Stanhojfe, 11 P.D. 103 , 55 L J P ifc M 
36 , Rattigan on Divorce, 1897, p 113. B 

(b) " A man can no more be divorced after his death than he can bo married 

or condemned to death Marriage is a union for two lives , it can be 
dissolved either by death or by process of law. After it has been 
dissolved in one of those ways it cannot be dissolved again— a knot 
which has already been untied cannot be untied again." Pei Bowen, 

L J., in Stanhope v Stanhope, 11 uP D. 103 ; 55 L J.P. and M. 36. C 

C —TIME FOR MAKING DECREE ABSOLUTE. 

(1) Petitioner should apply for decree absolute within a reasonable time after 
expiry of period fixed. 

It IS incumbent on the petitioner to apply for a decree absolute within a reason- 
able time after the expiry of the time fixed by the Court. See Rattigan 
on Divorce, 1897, pt 116. ^ 
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C.— TIME FOR MAKING DECREE ABSOLUTE— (Con^inwed). 

(2) What Is reasonable time — Pendenoy of petition for permanent maintenance. 

(a) What IS reasonable time must depend on the particular oiroumstanoes of 
each case. Southern v. Southern, 62 L.T. 68B. E 

{b) Thus, in one case, a ^ife who had obtained a decree nisi, petitioned for 
permanent maintenance. She delayed to apply for decree absolute on 
' the ground that her petition for maintenknce was still pending. Held 

that her delay was reasonable. Southern v. Southern, 62 L.T. 688. F 

(S) Remedy of respondent if petitioner does not apply within reasonable time. 

(а) The- is to call on him to show cause why the decree msi should not be 

revoked and the petition dismissed. Ouscy v. Ousey and Atkinson, 1 
P. D. 56. ' ' ^ G 

(б) In such a case the Court may either ordei/ the petitioner to forthwith 

apply for decree absolute nr to forfeit the benefit of the decree nisi. 
Lewis V. Lewis, 1892, p. 213. H 

(4) Decree absolute, when made— English Law and Practice— General rule— Six 
months after decree nisi. 

The decree absolute is usually made after six: months from decree nut. This 
is what is provided for by the Statute and the Rules made thereunder 
See Rules of the Divorce Court, 80 and 194. 1 

(5) Period can be postponed In certain cases. 

But the period may be postponed on the intervencion of the King's Proctn^' 
Pattenden v J\ and H., 19 L.T NS 612 , I jOvkj worthy v L , IP D. 
88 , Dcring v. Detinq and B., L.R I f* D 533 r J 

(6) Period may be curtailed in Court's discretion. ^ 

The Court has also powers to curtail the alfbve period of bix^ mouths if, under 
the circumstances, it so deems fit. ^Valton v Walton and others, 
35 L J Mat. 9^ Fitzqciald v. Fiizqeiald, L R.P. & D. 136. See, 
also, Dixon on Divorce, 4th Ed., 1908, p 205. K 

(7) Limit to Court's discretion. 

But even where the Court fixes a shorter tiAe, it cannot be less than three 
months. See T^a^fon v. Walton, (1866), L.R IP & D 227 L 

(8) The following have been held to be good grounds tor curtailing the period. 

The are the following — 

(i) LONG LITIGATION . 

After a long litigation the period was hxed at three months See Fitzgerald v. 

Fitzgerald, (1874), L.R. 3 P. & D. 136. M 

(ii) SECOND TRIAL. 

In another case, after a second trial, and the recital of both decrees ni^i, the 
period for making decree absolute was curtailed. Sheffield v. Sheffield 
and Paice, (1881), 29 W.R 523 (Eng.). N 

(lii) SECOND DECREE NISI. 

Where the first decree nisi was rescinded on the ground of collusion, the second 
decree nisi was made absolute after three months after suoh second 
decree msi. Rogers v. Rogers, (1894), 6 R. 669. 0 
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C.~TIME FOR MAKING DECREE ABSOLUTE— 

(iv) ENABLING HUSBAND TO MARRY A WOMAN WHO IS ABOUT TO BE 
CONFINED. 

may be a good cause fco make a decree absolute m less than six 

• months after the passing of the decree msi. Boards v. Edwards and 
Wilson^ (1899), Times 17th and 20th June. See, also, an unreported 
case in July (1909), Laws of England Vol. XVI, p. 592 (Note). f 
N.B. — In the above case the period was curtailed after the petitioner's applica- 
tion in chambers, the King’s Proctor attending and not objecting. 
(Ibid ) Q 

(9) The following have been held not to be good grounds for curtailing the period. 

(i) CONVENIENCE. 

Mere is no ground to shorten the period of six months provided by law. 

Rippingall'u Rippingall and Lockhart, (1882), 48 L T. 126 R 

(li) BAD HEALTH AND ANXIETY. 

IS no good ground either. See Shenton v Shenton and Campbell, 

(1869), 38 L J. (P. and M.) 34 , See, also, AI. v. B , (1874), L.R 3 P. 
and D. 200* . S 

(10) The following have been held to be good grounds for postponing making of tho 
decree absolute. 

(i) ArPLICATION J-^OR NEW TRIAL. 

On a trial by jury which arose from an intervention, a verdict was returned in 
favour of the petitioner. Nevertheless, the Court postponed the 
making of the decree absolute until the expiry of the time for an 
application for a new trial. Derzng v. Dering, L.R l.P & D. 631 , 
19 L.T. 48. T 

(ii) APPLICATION BY QUEEN’S ]»ROCTOR. 

(a) An for pcistpnooment would be a good ground for postponing the 

making of the decree absolute. Hamilton v. Hamilton, 33 L T. 462 ; 
l^alnier v, Valvier, 4 Sw. & Tr. 143^ 34 L.J. P. 110. U 

(b) ThuF, in one case, the Queen’s Proctor applied for a postponement on^the 

ground that he intended to intervene, but had not yet been able to 
take the Attorney -General’s directions in the matter. Under such 
circumstances it was held that the making of the decree absolute 
must be poitponed although the six months had expired. {Ibid.) Y 
(ill) ARREARS OF ALIMONY PENDENTE LITE NOT BEING PAID IS A 
BAR TO DECREE ABSOLUTE. 

Decree nisi is not to be made absolute until all the arrears of alimony pendente 
lite are paid. Latham v. Latham, 2 Sw. & Tr. 299. See, also, 4 A. 295. W 

(11) The following have been held not to be good grounds for postponing making of 
the decree absolute. 

(i| PETITIONER NOT PAYING HIS PROCTOR’S TAXED COSTS. 

* A decree absolute will not be suspended merely on tho ground that tho peti- 
tioner has not paid hia proctor’s costs. Patterson v. Patterson and 
Graham, L.R. 2 P. & D. 192 X 

(ii) PETITIONER NOT PAYING HIS SOLICITOR’S TAXED COSTS. 

The fact of the— is not sufficient ground to justify tho postponement of the 
making of the decree absolute. Patterson v Patterson, L.R. 2 P. & D. 
192 ; 40 L. J.P. 4; 23 L.T. 631. ^ 
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C. — TIME FOR MAKING DECREE ABSOLUTE- (Conc^Mdcd). 

(12) Time for decree absolute when eommences to run. 

(a) The Court may allow the time for decree absolute to run from the date 

of the hearing. See Houghton'^. Houghton, (1903), p. 150, 72 L.J. 
P. 3ii ; 89 L.T. 76 ; Browne and Powles on Divorce, 7th Ed., p. 178.Z 
{b) When judgment has been reserved, the decree n%i>i when pronounced, will 
be dated on the day of its actually bein^ pronounced, li will not bo 
anti-dated. (Ibtd.) , A 

(13) Computation of the period. 

In computing the period of six months mentioned in the section, the day on 
which the decree nisi is pronounced is excluded from computation. 
See Macrae on Divorce, 1671, p. 57. B 

D. — PRACTICE IN APPLYING FOR DEQREE ABSOLUTE. 

(1) NecoBBity for a motion in Court to make decree nisi absolute. 

Courts would not make a decree nisi absolute without a motion being made 
for that purpose. See 6 A.L.J. 793 = 0 M L.T. 90 , 10 A. 559, noted 
• under S 17, t7ifra C 

(2) Only petitioner can apply for decree absolute— Procedure if he or she fails to 

apply. 

(ft) Only the petitioner can apply for decree absolute. Ousey v. Ouscy and 
Atkimon, P.D. 56; Halpenv. Boddington, 0 I’.D. 13 D 

(b) The respondent’s course, if he does not proceed, is to call upon him to show 

cause why the decree nisi should not be revoked and the petition 
dismissed. Ousey v. Ousey and A., 1 P D 56. E 

(3) Second marriage of petitioner not necesBarily a bar to an application for decree 
absolute. 

C ' 

If a petitioner honestly believed, when going through the form of a second 
marriage, that ,the decree nisi in the first marriage entitled her to do so, 
she will not be debarred, by her second marriage, from obtaining her 
decree absolute in the first, if the case admits of it. Nobb v 
Nobb and 6'., L R. 1 P. & D. 691 , Moore v. Moore, (Q.P.), P. 1892, 
382. P 

(4) Delay of petitioner— Effect. 

Where a petitioner intentionally delays to apply for a decree absolute, the 
Court may order her to do so at once, or to forfeit it. Lewis v. 
Lewis, P. 1892, 213. G 

(6) Practice in moving to have the decree nJsi made absolute — English Law. 

The following procedure is to be observed in English Courts in moving to have 
the decree nisi made absolute . — 

(i) The application should be made on affidavits. ^ 

(ii) The affidavits must show that there has been a recent search for an 

appearance by any person and that there has been no appearance : or, 
if there has been an appearance, that no affidavits have been filed in 
opposition to the decree. 

!f.B. — The search must be recent. Else the Courts will not entertain the 
application. See Stone v. Stone, 32 L.J. P. & M. 7 ; 3 Sw. & Tr. 
113. H 
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D.— PRACTICE IN APPLYING FOR DECREE ABSOLUTE— (Con^mMed). 

(ill) Generally notice of the motion Bhould be served on the respondent and 


co-respondent. See Macrae on Divorce, 1871, p. 58 , Boddy v. 
Boddy and Orover, 30 L.J. P. & M 95. I 

(iv) The aflidavits must further show that the searcli was recent Stone v. 
Stone and Brownriqq, 2 S. & T. 113 , 32 L J. P. & M. 7. J 

(6) Copy of decree nisi to bS filed with application. * 

A copy of the decree nini must also be filed with the application. Fowler v. 
Fowler, 31 L.J P. & M. 31. K 


(7) Notice of motion to be served on respondent and co-respondent— English Law. 

As a rule, according to the practice of English Courts, notice of the motion 
should be served on the respondent and co respondent Boddy v 
Buddy and Grove) , 30 L J P iSk M 95 , But see 8 C 750 , 4 B.L R 
O C 52. C 413. L 

(8) Indian Law on the above point differs. 

But the want of such sarvice would not vitiate a decree abbolutc, if, in other 
respectai it is valid, 4 B.L R O C 52 , 8 C. 750. M 

(9) Practice in England— Reason of the English Rule. 

The piactice in England of requiring “^such serMco is based on the principle 
that the tjueen’b Proctoi bhould have notice in order to intervene, if 
nocessaiv. H C 750 (7b7),, N 

N B — As the Indian Taw makes no provision for the t^ueen’s proctor the 
above reason would not applv. 

■ 

(101 Decree nisi for dissolution of marriage— Service on respondent— Indian 
{jaw 

(а) A decree niM foi dissolution of marriage need not be served upon the 

respondent, in order to be 'made absolute, 8 C. 756 ; 9 B.L.R. App. 
39 , 4 B L.R O C. 52. See, also, 18 C. 413 0 

(б) On a motion under this section to make aj^ecrce nisi obtained in an er jua?te 

case absolute the question arose as to the suftieiency of the notice of 
the application to the respondent and as to when the respondent could 
come in to bhow cause against the dccice nisi, ife/d l*er Phea), J 
( 1 ) that the parlies against whom the decree was made cannot come in to 
show cause against it , 

(u) that it was only intended that any part> other than the parties to the 
suit should do so , 

(ill) and that, consequently, tho petitioner was entitled to ha\e the deercc 
made absolute without looking too close us to whether the respond- 
ent bad sufTicieiit notice of the motion, 4 B L R. (().C.J ) 52 P 

(11) Notice of application to make decree nisi absolute when decree nisi has been 
served on respondent. 

• When a decree ?zisi h.is been served on the respondent, m a divorce suit, it 
is not necessary to give him notice of an application to make such 
decree absolute. 18 C. 443 Q 

(12) Inability to serve decree nisi on respondent. 

An application was made on behalf of the petitioner to make absolute a decree 
nisi for the dissolution of his marriage with ibo respondent, the 
petitioner was not able to find out the whereabouts of the respondent 
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2,-** Every decree — be a decree nisi not to be made absolute, etc,y 

— (Concluded). 

D.— PRACTICE IN APPLYING FOR DECREE ABSOLUTE— (ConcZwded). 

and co-rospondent, and so was unable to serve them with copies 
of the decree nist. Under the circumstances the decree was made 
absolute. 9 B L R App. 39. R 

(13; Petitioner if entitled to be allowed to have the petition taken hff the file 

(a) The wife sued for a dissolution of marriage and had obtained a decree nisi 
Subsequently, however, the Queen's Iroctor intervened, and deli- 
vered pleas charging the petitioner with adultery. She then sought 
to have her petition taken off the file Held she could not be allowed 
to do so. The Judge said that he considered that public morality 
was concerned and that a sham case founded oi\ collusion should be 
exposed Gray v. Chay, ‘A Sw. <fe Tr. ^63 cited in 6 B 416 (450) S 
(h) It IB wholly in tho discretion of the Court to permit such a step or not Per 
Wightnian, J. in Grmj v. Gray, 2 Sw. / Tr. 266, cited in [Ibid ) T 

<14) Attempt to oust King’s Proctor 

(а) It has been held that the Court will not allow a petitioner to withdraw 

his petition if be thereby simply wants to oust the King's Proctor 
Gray v. Gtay, 2 S. & T 266 , 30 L J.P. 199 , 4 L.T 478 , See, also, 
6 B, 416. U 

(б) Nor will it allow him to alter a prayer for judicml sepanition for the purpose 

of ousting the King's Proctor. Diuminond v. Drummond, 2 S. & T. 
269 , 80 L.J.P. 177 , 4 L-T. 416. Y 

(c) The court will not allow tho petitioner to oust the Queen's Proctor by al- 

tering the pr.i}ct for dissolution of marriage into one for judicial se- 
paiation. Gray v Gray, SO &M 177. W 

(d) As to whether the petitioner would be allowed to withdraw the su’t by 

offering to pay all costs incnrrred up to the time b} reason of the in- 
tervention of the Queen’s Proctor, set* Gray v C^a.v, 2 Sw & Tr 
2C3, affirmed on appeal, 2 Sw & Vr 266, Macrae on Divorce, 1871, 
p. 66 ^ X 

(15) Solicitop’B overBight, effect of. 

Solicitoi's oversight does not prejudice the client with tho Court. Wickham 
V. Tl", 6 P.D. 11. Y 

(16) Solicitor’B coBtB not being paid Ib no bar to making decree abBolnte. 

The fact that the solicitor's costs have not been paid will not bar the making 
of decree absolute. Patterson v. P, and O., L.R , 2 P. & D. 192 Z 
3 . — “ Any person sbati be at Uberty, etc.” 

1) The words “ any person " do not include the respondent or co-respondent or 
any person acting at his instance. 

(a) The words “ any person ” in the section apply, both in this Act and the 
corresponding portion of the English Statute, to some independent 
third party 6 B. 416 (436). A 

(5) The Court will not act upon an intervention when satisfied that it is made 
at the instance of the respondent or co-respondent. Clements v. Cle- 
ments, 3 Sw. & Tr. 394 cited in 6 B. 416 (436). B 

(c) The respondent or co-respondent has no right to show cause against the 
decree being made aosolute. Sioate v. Stoate, 2 Sw. & Tr. 384. See, 
also, Forster v. Forster and Bemdge, 3 Sw. & Tr. 151 , cited in 6 B 
416 (486-437;. C 
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4 . — " Show cause why the said decree should not be made absolute. , 

INTERVENTION. 

A.— GENERAL PRINCIPLES AS TO INTERVENTION. 

(1) Principlei governing intervention in English Law. 

The following propositions have been laid down by the Court of Appeal in 
'England as regards the practice of intervention * — 

(i) “ That the Act 23 & 24 Vict c 144, S. 7, authorizes intervention by any 

person wher8 material facts have not been brought before the Courts 
whether by intention or through accident. Howarth v. Ilowarth, 9 
P.D. 218;’61 L T. 872. D 

(ii) “That it is doubtful whether where the petitioner after the decree mst 

IS gpiltv of conduct disentitling him or her to have the decree made 
ab-aolute, the right to intervene is confined to the Queen’s Proctor^ 
{Ibid ) E 

(ill) “That where n respondent is not entitled to a new trial, inteivcntion 
on the ground of fresh evidence as to facts prior to the decree nisi, 
will not be allowed if the intorvenor is mcreU acting on behalf of, 
and 111 collusion with, the respondent. {Ibid ) F 

iiv) “ But thaL the fact that he is a near relative of the respondent is no 
ground for rejecting the intervention”. {Ibid.) See Browne and 
Powles on Divorce, 7th Ed,, 1905, p 181. G 

(2) Stay of prooeedings for procuring attendance of petitioner 

The Court may stay proceedings for procuring the attendance of the petitioner 
at the hearing of the intervention proceedings, if the Court deems 
fit to procure such attendance. Pollock v. Pollock, Dean and Mac- 
namarn, 4 Sw. it Tr. 2GG. H 

(3i Application for leave to intervene, how made. 

“Application for leave *0 intervene in .'iiiy cause must be made to the Judge by 
motion, suppoited by affidavit." Browne and Powles on Divorce, 
Seventh Edition, 1905, p 4G2, Divorce Rule 23. 1 

(4) Application for intervention, when made. r 

“Every party intervening mu.^t join in the proceedings at the stage in which 
he finds thcin, unlc.ss it is otherwise ordered by the Judge.” Browne 
and Powles on Divorce, Seventh Edition, 1905, p 4G2. J 

(5) Adultery of petitioner after decree n/si, if ground for reversing the decree. 

(a) In a recent case Lord Penzance held that the adultery of the petitioner 
subsequent to the decree nisi was a ground for reversing such decree. 
His Lordship said — “When the Act empowers cause to bo shown 
why the decree should not be made absolute by reason of material 
facts not being brought before the Court, 1 consider that the Court is 
bound to take notice of any material facts not previously brought 
before the Court, and it is not confined to the reception of facts occur- 
ring before the decree nisi I see no reason so to narrow 

the meaning of the words ‘ nof brought before the Court,* Adultery 
since the decree ntsi is not the less a fact not brought before the 
Court because from the date of its occurrence lu was impossible that 
It should have been so brought before the Court. If, indeed, the 
words necessarily implied any shortcoming or default on the part of 
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r Show cause why the said decree should not be made absolute *' 

— (C(mt%nmd). 

INTBKVENTION — {Continued)^ 

A.-GENERAL PRINCIPLES AS TO INTERVENTION— (Co^icZttrfei), 

tho petitioner, they would be confined in their application as con- 
tended. But there are no expressions in the statute from which such 
an implication can properly be drawn, and the Court is therefore 
bound to give them their natural and tull interpretation ” Huhe v. 
Euhe mid Taiernor, L.R., 2 P. 367 , 41 L J , P. A M 19 , c/ Rogers 
V. Rogers, (1894) P. 161 , G3 L.J., P. & M 97. See, also, Rattigan on 
Divorce, 1897, p 119. K 

(&) This was also the conclusion arrived at by Court of Appeal in Howatth v. 

Howarth, (9 P D 218), in which case Lord Justice (Jotton remarked . 
" I am not satisfied that subsequent adultery does not come within 
the words ‘ faiCts not brought before tlw> Court ' L’hougb it was a fact 
that could not be brought before the Court at tho trial, it comes 
within the description of ‘ facts not brought befoio the Court ’ I see 
no reason why it may not be held that power h given to anyone to 
intervene when, although there is no ground for saying that the 
decree 9iiii was wrong, it can be bht)wn that the party applying for 
the divorce has so mihconducted hiuibclf or herself before the decree 
was made absolute a«), on the ground of public polic}, not to be en- 
titled to have it made abbolutc.” Sec Jlowarth v Uoivmtii, 9 P I>. 

218. L 

• 

(c) The words “ not brought before the fact” mean, iheicfore, im*, brou|i,ht 
before the Court by accident or force of circuinst.inccs, as well .is by 
intention. Rattigan on Divorce, 1897, p 120 ' M 

B.— WHO CAN INTERVENE. 

» ' 

(A) Intervention by Queen’s Proctor. 

(1) Provision for intervention iby Queen’s Proctor in English Law, 

Intervention is of two knids~by the King’s Proctor, or bv one of the public. 

Browne and Pow'les on Divorce, 7th Ed,, 1905, 4G1, N 

(2) This section is based on English Law— Pro vision* for intervention by Queen's 
Proctor. 

Though this section is based on S. 7 of Matrimonial Causes Act, yet the provi- 
sions for the intervention of tho Queen's Proctor, contained in the 
English Statute are not introduced into the Indian Divorce Act, 0 
B. 41G (432) 0 

(3) History of the section as to intervention by an officer of Government 

(a) As this section stood in the original draft of the Bill, it gave full power to 
any person to intervene through the Advocate-General at aby time 
during the progress of the suit ; but a difficulty as to who might be 
the proper person to represent the Advocate-General or Queen’s Proc- 
tor under the English Act in the various districts to which tho Indian 
Act was to be made applicable caused the section in question to be 
struck out by the Select Committee. See Macrae on the Law of 
Divorce in India ” cited in 6 B. 416 (433). P 
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4. — “ Show cause why the said decree, should not be made absolute ” 

— {Oontinued). 

INTERVENTION— 

B.— WHO CAN INTERVENE— (Cf)niinM£frf). 

(A) Intervention by Queen’s Proctor— (Conhnutjd). 

(6) It i&*to be regretted that Huch provihioD was not retained in the section 
when the Indian Divorce Act secured the assent of the Governor- 
Geucial on tAic ‘iGth Ecbuary, ISGi). J*er Baijley, J. in 6B. 410 (433) Q 

(c) Noitbor the Indian Divorce Act, nor the G.l’.C , gives any power to the 
petitioner, respondent or co-respo4doDt to apply for a review of 
judgment or new trial through the instrumentality of a third 
perifton. 6 B. 416 (481). R 

(4) General principle governing intervention by Queen's Proctor. ^ 

If the King's I’locior^omes to the conclusion that a decree has been obtained 
contrary to the justice of the Cri«e, then it is his duty to intervene. 
Ctauford v. Crinv/ntd, 11 P. D. rat p. 157, (jier linnncii., J\) S 

(5) Queen’s Proctor may intervene on private information. 

Gsuall) the Queen’s Proctor iiiteivunes on information privately communicat- 
ed. Biowne and Powlcsou Di voice, Seventh Edition, l‘J05, p 161 T 

(6) He may also take action on the information supplied by the Court records 

Sometimes he takes action in couscfpiunee of papers in a c.iuse being l.iid before 
him b) order (d the Couit. Bct vvne and Powle^s on Divorce, 7th Ed., 
, ’ 1905. 461. U 

(7) Court to send papers to Queen’s Proctor 

* (fl) By S. 5 of the Matrimonial Causes Act, 1-SGO (23 and 21 Vict. c. 144), 
“ In every case of a petition f(»r a dissolution of marriage it shall be 
lawful for the Court, if it shall deem tit to direct all necessary papers 
in the matter to be sent to bLei Majesty’s Proctor, who shall, under 
the directions of the Attoriie> -Geiftiral, instruct counsel to argue 
before the CouiL .luy question ill relation to such matter, and vvhhb 
the Court luaj deem it necessary or expedient to have fully argued.” 
Browne and Powles on Divorce, Seveuth Edition, 1905, p. 182. Y 

ib) In a case where a husband had been long absent in New Zealand, a decree 
jtibi was pronounced on his petition, but the papers were ordered to 
be laid before the Queen's Proctor for inquiry into the facts of the 
case. Stevens v. Stevens^ 01 L T. 814. See, also, Boulton v. Boulton, 
2 S. and T. 405 , 81 L J.P. 27 , 5 L T. 3G2. W 

(c) Under S. 19 of the Judicature Act, 1873, the same power to direct the 
papers to be sent to the Queen’s Proctor is also vented m the Court of 
Appeal. Le Sueur v. Lc Sueur, 2 P.D. 80 , 3G L T. 276. X 

* (d) Where a respondent denied the allegations of the petuion, and the issues 
came on for tri.il at the same time as the issue* raised on a plea of 
the Queen’s Proctor “that the petition had boon filed by arrange- 
ment with the respondent and others acting on his behalf,’* the 
Court held that tho Queen’s Proctor had nothing to do with the 
'■ issues between the parties, and that his counsel had no right to com- 

ment on the evidence relating to them Jessop v. *Jessop, 2 S. and T. 
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4.^** Show cause why the said decree should not be made absolute 

— {Contintied), * 

INTERVENTION— . 

B.— WHO CAN INTERVENE— (Coniinwcd). 

(A) Intervention by Queen’s Proctor— (CWwiMgd). 

801 ; 30 L J.P. 193 , 1 L.T. 308 ; See, also, Studholme v. Studliolme, 
25 W.R. 165. (Eug ) " Y 

(8) Time for intervention by Queen’s Proctor -English law and practice. 

The king's Proctor ought not to intervene before decree nisi, except m cases 
where he charges collusion. Hudson v. Hudson, 1 P.D. at p. 168, 
jper Hnnnen, 1\ Z 

(9) No leave necessary for intervention by Queen’s Proctor. 

King’s Proctor can intervene without leave. Browne aifd Powlos on Divorce, 
7th Ed. 1905, p 462. A 

(10) Queen’s Proctor must state particulars of charge. 

The Queen's Proctni is bound to give particulais of his charges in the same 
manner as any ordinary litigant. Jessop v. Jessop, 2 S. & T. 301; 30 
LJ.P. 193, 4 L.T 308, Baines v, Barnes, 57 L.J.P 4, 17 L.T. 
286 , See, also, Gladstone v. Gladstone, L.R., 3 P. & D. 260 ; 44 L.J. 
P. 46 , 32 L.T. 404 ; Pierce v. Pierce, 66 L.T. 801, B 

(11) Liability of Queen’s Proctor for costs of uncalled for intervention. 

The King’s Proctor is now condemned in costs whenever the Court deems that 
his intervention was uncalled for. (Mat. C. Act., 1878 (41 Vict. 
c. 19), Ss. 1, 2). C 

(12) Application for amendment by Queen’s Proctor — Costs. 

Where the Queen’s Proctor applied for leave to amend certain dates, he was 
allowed to do so on payment of costs of amendment. Tomlnns v. 
Tomkins, 20 W.R. 497 (Eng.). ^ D 

(13) Effect of successful intervention by Queen’s' Proctor. ^ 

When the intervention is successful the petition is dismissed and the decree 
rescinded. Browne and Powles on Divorce, 7tb Ed , 1905, p. 466. E 

(14) Position of Queen’s Proctor -His right to costs. 

(a) The Queen’s Proctor is not regularly a party to the suit. The Queen’s 
Proctor becomeh a party to the suit i^dor the cirsumstances defined 
by the statute of 23rd & 24th Viet. G 144. That statute has two 
objects , one to give to the whole of the public the power to give in- 
formation to the Court in the interval between the decree nisi and 
the decree absolute, which would relieve the Court from being misled 
by the petitioner and from pronouncing a decree under circumstances 
where the petitioner is not entitled to such a decree. Another and 
a special power is contained in the section that where the Queen’s 
Proctor has the power to intervene in a case of collusion, he may 
intervene and become a party to the suit to prove that^casc of 
collusion, and then, it says, that the Queen’s Proctor shall be entitled 
to his costs,” Per Loid Westbury in moving the judgment of the 
House of Lords in Lautour v. HerMajesty's Proctor, 10 H.L.C. 685 
(699) ciUd in 6 B. 416 (487-438). F 

(5) There may be cases in which the Queen’s Proctor is to be treated as one 
of ihe public coming m to bring before the Court material facts for 
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4,—** Show cause why the said decree should not be made absolute ’* 

• — (Contmued), 

INTERVENTION— . 

B.— WHOSCAN INTERVENTG— (Cou^mMud). 

(A) Intervention by Queen’s Proctor— (Con^inu^d). 

^be Court’s information which had not been prejnentcd to it by either 
the petitioner or by the respondent. In such a case he is not entitled 
to hiB costs ifnder the statute. Per Lard Westbury in moving the 
judgment of the House of Lords m Lautour v. Her Majesty’s 
Proctor, IfJ H.L.C. G85 (699) cited in C E. 416 (437-438). See, also, 
Bowen v. Bowen, 3 Sw. & Tr. 530. 0 

(15) Practice as to intervention by Queen’s Proctor. 

{a) In Boulton v. Boulton, (2 Sw. &. Tr.|405), where, an application to make 
absolute a decree nisi for dic^solution at the suit of the husband, it 
appeared that*affidavit had been bled by the respondents which alleged 
the husband’s bigamy and conviction thereof, the Judge ordinarily 
refused to make the decree absolute and directed the Registrar to 
inform the Queen’s Proctor that such affidavits had been filed and 
permitted the petitioner to’file affidavits in answer See Boulton v. 
Boulton, 2 Sw. & Tr. 105, cited in 6 B. 416 (439) H 

(b) Any person, and the (^aeen’b Proctor as one of the public, mav enter an 

appearance and file affidavits in opposition to a derre 71151 being made 
abf^olute at any tune before it’^'is made absolute Bowen v. Bowen, 3 
Sw. & Tr 530 cited in C B 416 (440). I 

(c) The obvious intention of the Legislature is that, up to the last moment an 

opportunity should be given to everv pt^rson, and ospeLially to the 
Queen’s Proctor, of preventing a decree nisi for dissolution of marriage 
being made ab||:}lute if there were grounds for rescinding it Bowen 
V Bouen 3 Sw &*Tr 5<0, tiled in 6 B. 416 (440). J 

(d) A wife guilt) of adultery is not entitled to petition for dissolution of 

marriage on the ground of .my matrimonial offence committed by the 
husband, even though the wife's adultery bo committed subsequent 
to the filing of her petition. Drummond v Drummond, 2 Sw A Tr. 
269, cited in 6 B. 410 (440). K 

(e) Thus where the wife petitioned for dissolution of marriage, on the ground of 

her husband’ s cruelty and adultery, the husband did not appear , but 
the (Queen’s Proctor obtained the leave of the Court to intervene and 
pleaded collusion and adultery of the petitioner. At the hearing, 
evidence was given of the cruelty of the husband and pt the adultery 
of the wife subsequently to the filing of the petition. Held the 
petition ought to be dismissed. Drummond v Drummond^ 2 Sw. A. 
Tr. 269, cited in 6 B 416 (440), L 

» (/) In one case, the Queen’s Proctor, two months after the decree 7ii.si filed a 
plea, and six months after the decree 7iisi, filed affidavits alleging 
that when the petitioner (the husband) presented his petition for the 
dissolution of his marriage 011 the ground of his wife’s adultery, he 
was and had been for many years cohabiting with a female other than 
the respondent and habituall) committing adultery with her. Held 
the decree nisi was properly rescinded on the facts alleged being proved. 
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4,-‘**Show cause why the said decree should not be made absolute.** 

— {Continiied). 

mTElVVF.^T10^— (Continued). 

B.— WHO CAN INTERVENE--(CowixwMed). 

(A) Intervention by Queen’s Proctor— {Concluded) 

Latau? V. Latow , 2 Sw. & Tr. 524 -10 H L C 025, cited in 6 B. 416 
(433). M 

(g) The King’s Proctor intervened in .i nullity suit, petitioner having already 
instructed her solicitor to take steps to* get the decree nisi rescinded. 
The Court allowed the decree to be rescinded and the petition dis- 
missed on the petitioner’s own motion, with the consent of the King’s 
Proctor. A v. A (1901). p 2'^1, 70 LJ.P. 90 , 85 L T 171 ; and see 
further as to intervention of Queen’s Proctor generally, Bell v. BeZZ, 
58L.J.P 54 N 

(B)— Intervention by private persons 

(1) Party to the suit cannot intervene 

(a) No one who is a party to the suit can obtain leave to intervene Stonte v 
Stoate,2S A, T 381 30 L J P. 173 , 5 L T 138. 0 

(5) Parties against whom a decree ni*>i under the Act is passed cannot come 
to show cau^e against it Rev Pheai ^ J., in 4 D L R. (O.C J ) 52.P 

(c) It IS the intention of the Legislature that only a person other than a party 
can do so. (Ihui ) 0 

(2) Intervention by respondent 

A respondent against whom a decree nisi for dissolution of marriage ha^ been 
pronounced cannot personally intervene to prevent the decree being 
made absolute Stoatc v Stoatc, 30 L J.P 173 , 2 B & T. 384 , 5 
L.T :38 R 

(3) Intervention by a person at respondent’s instance ^ 

An will not be .illowcd by the Court. ’See rZcniciifi v CZemenZs, 3 Sw <fe 

Tr 394, cited in G B. 416 (436). B 

• 

(4) Intervention by friend of respondent. 

Where a friend of tin* co-respondent attempted to intervene but did not bring 
forward a single fact of importance to the notice of the Court on affi- 
davit, the Court dismissed the appiiication and condemned him in 
costs Foister v Fuister^ 3 S. & T 151,32 L.J P 20G , P.L T 
148. T 

(5) Remedy open to respondent 

The only remedies open to the respondent are, either to procure the mterven 
• tion of the King's Proctor or to move for a new trial. Stoatc v. 
Sioaie, 30 L J.P. 173 , 2 S & T. 384 , 5 L T. 131. See, also. Patten- 
den V. i'attenden, 19 L T, G12. U 

(6) Intervention by respondent in nullity suit. ^ 

The Court will not in a nullitv suit on tho ground of impotence, make a decree 
absolute on the application of the respondent. Hal/en v. Bedding- 
ton, 6 P.D. 13 ; 50 L J.P. 61 ; 44 L.T. 252. Y 

(7) Intepyentlon by respondent’s solicitor. 

(a) What the respondent clearly cannot do for himself ho cannot indirectly 
get his solicitor to do for him. 6 B. 416 (445). W 
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4.—** Shoyv cause why the said decree should not be made absolute " 

, ’•{Continued), 

INTEEVENTION— . 

B.— WHO CAN INTERVENE— (Con^inw^fZ). 

(B) — Intervention by private persons— (Cow^wMed) 

(&) Serious incoDvemenceR would follow and muoh injustice be done in this 
country if a respondent were to be allowed to instruct hib solicitor to 
make allegations against a petitioner which he liimsclf with ample 
time and opportunity had abstained from bringing forward before^ 
the decree msi was passed. 6 B. ilG (445) X 

(8) Limits as to intervention by respondent or his solicitor 

(n) But if the respondent or bis «olioitor, by means of allidavit filed after 
decree nisi is passed and before it is made absolute, brings to the notice 
of the court facts which would disentitle the petitioner to any relief, 
the court would not be justified in making the decree absolute until 
the charges made in the affidavit against the petitioner are cleared 
up. G B. 4iG (450). Y 

{b) Ha\ing icg.ird to the fact that the Courts in India arc without the asbist- 
aiKc of a Queen's Proctor, they art bound to exercise mure than 
ordinary caution in oases where serious charges against the petitioner 
aro l.rought to the notice of the court, by whomsoever, and whenever 
thej arc brought, ti B 410(151). Sec also, G P.K 188.S Z 

(c) Even ^^he^e the icspondent or his solicitor files aftidavits after decree nisi 

convoying serious chaigi's against the petitioner, the Court is bound 
to make inquincs .ind have fbo matters cleared up G B. 11C (451) K 

(d) That inquiry cannot bo effcctuilly midc merely by requiring affidavits to 

bofiled by the petitnnier or on her or his behalf The simple denial 
b> the petitioner would be of little value f> B 110 (451) B 

• (e) In this Cfi'-c for the purpose rf proper investigation of the case it was 
thought to lie indispmis.ibly necessary tbit the petitioner should bom 
person present m couit foi exaiiiiriation G I* 41G (452) C 

(9) Principle as to the rule that respondent or his friend cannot intervene 

(n) “It was the intention of the Legislature^o allow an independent third 
person to intervene for the purpose of giving inff'rmation to the court, 
which the parties themseh os had wilfully withhold }*cr Sir Ciessirell, 
Crcssuell in Forster v. Foister 3 Sw. and Tr 154. cited in 0 B, 41G 
(Ml). D 

(6) A respondent himself has no right to show cause against a decree being 
made absolute G B 41G, Clements v Clements, 6 and Tr. 31)4, 
Stoatc v Stoate, 2 Sw. and Tr 381 cited in G B. 41G (444). E 

(c) The expression of opinion made by Judge.'; m English ci^ises show’s that a 
respondent has no right to put forw’ard a friend or his attorney to 
intervene on his behalf G B 416 (144) , See, also, CUrnents v Clements, 


3 Sw. and Tr 304 , Stoate v Stoate, 2 Sw and Tr 384, cited in 6 B 
41G (444). F 

(10) Respondent can apply for review of judgment. 

The respondent or co-respondent can apply for levicw of judgment. Sec 
Rattigan on Divorce 1807, p 117. 0 

(11) Intervention by co-respondent 

A oo-respondent who had appeared in a divorce suit, but had not defended, was 
not afterwards allowed to show cause against the decree being made 
absolute. Harness Harries, 80 L T 262(1002). H 
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4.— ** Show cause why the said decree should not be made absolute 

•^{Contifnued), 

INTEEVENTION— 

B.— WHO CAN INTERVENE— (ConiinMed.)r 

(B) —Intervention by private persons^( Continued), 

(12) Relative of reipondent may intervene. 

The nearest relationship to a respondent does not disqualiiy a person from 
intervening. Bearing v. Dealing, L.R.P and D. 531 ; cited in argu- 
ment in 6 B. 416 (422). 1 

(13) Unauthorized intervention. 

Where, in opposition to a decree nisi, an appearance was entered on behalf of 
an individual who— it subsequently appeared — had not authorized the 
intervention, and an appearance was then entered on behalf of another 
intervcnor, the Court refused to take notice of the intervention of such 
other intervener Clements \ Clements, 3S and T 94,33 L J.P. 
74 , 10 L T 352 See. also, Forster w Forster, 3 S and T 151 , 32 
LJ.P. 206 . 9 L.T 148. J 

(14) Intervention of party charged with adultery 

(a) Where a husband in his answer alleged adultery against his wife, but did 
not ask for a dissolution, the Court allowed the alleged adulterer to 
intervene Wheeler v Wheeler, 14 P.I). !54 , 58 L J P. C5 , 61 
L T. 306. K 

(5) Where the wife charged her husband with adultery with a certain lady 
and with “other woman unknown,” and the husband’s counsel stated 
that he was not in a position to contest the adultery, the lady speci- 
fically charged obtained leave to intervene, and succeeded m iicga'tfiv- 
ing the charges made against her. Wade v (1903), P 16 , 72 

LJP 1,87LT. 761. L 

(c) Whore an answer to a petition for dissojution charges misconduct with 

third persons, but claims no relief of any sort orliind, such third por- 
sons will not he allowed to intervene ’’ B’^owno and Powles on 
Divorce, Sevehth Edition, 1906, p. 184. M 

(d) But if the answer cl.T.ims relief, it will be treated as a cross-petitinn, and 

int^Tvcntion will be allowed Lou'ew Lowe, (1899), p 204 , 68 L.J. 
P. GO, SO L T. 575 , Hairop v. Harrop, (1899), p. 61 ; 68 L.J.P. 58 ; 
80 L.T. 171. H 

{e) Where the King’s Pioctor has intervened and alleged adultery on the part 
of the petitioner in a divorce suit, the Gouit has no power to allow 

the person with whom such adultery is alleged to have been com- 

mitted to intervene m the proceedings. Grieve v. Grieve, (1893) 
P. 288 , 63 L.J.P. 29 , 69 Ij.T^4G2 , See, also, Caretv v Carew, (1894) 
P. 31 ; 62 L.J.P. 74. 0 

(15) Grounds on which intervention by alleged adulterer is allowed, 

(a) The reasons why an alleged adulterer is made a party are (1) that he may 
protect himself and (2) on grounds of public policy which requires 
that divorces should not be lightly granted. Fisher v. Keane, L.R. 
11 Ch. D. 353 , Carryer v. Carryer, 34 L.J. Mat. 47 ; Wheeler v. 
WJieeler and Rhodes^ L R. 14 P.D. 154 (166) ; Jones v. Jones, P. 165 
(169) ; Bell v. Bellf L.R 8 P.D. 217 cited in argument in 30 C. 489 
(4^4)=7 0.W.N. 604. P 
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4^ — Show cause why the §aid decree should not be made absolute.'* > 

— {Continued) . 

INTEEVENTION— (Co?zf wcrf) . 

B.-WHO CAN INTERVENE— (Concluded). 

(B)— Intervention by private persons— (Continued), 

(b) The jurisdiction of the Divorce Court i3 of a special character, and is con- 
ferred upon it not inGrcl> foi the interest of the parties concerned, 
but for the protection of the public. Sec Cmtycr v Carryer, 31 L! 
J (N.S ) (P.M. & A.) 17, Wheeler \ Wheelet , L R. 11 P.D. 154 {166}, 
Jones V Junes, (18U6), P 165 (169), cited in argument in 7 C.W N. 
504 (507). Q 

(16) Intervention by” alleged adulterers 

In a wife’s petition for dissolution of mairifigo on the ground of her husband’s 
adultery with a certain woman, the latter woman applied and obtain- 
ed a rule carting upon the petitioner to ‘^how cause why she should 
not be allowed to intervene 30 G. 490 (note). R 

(17) Petition for judicial separation —Intervention by allegeda dulterers. 

(a) The Court would refuse to allow a ladj charged with adultery on <i wife’s 

petition fui judicial separation to intervene, Browne and Povvlos, on 
Jhvorce, Seventh Edition, 1905, P 185. S 

(b) Because thcpr.ictue of the pjcelesiastjoal Ctniits which would govern the 

case, affords no prccedonii for an intervention under such circum- 
btancos. Fauellv Forii?//, 76 L T. 1C7 (1897) T 

(1°) Exparte hearing— Decree n/s/— Procedure after— Application by husband to 
intervene. 

” Where a suit for dissolution of in image by a wife, on an cr parte hearing on 
account of the failure of the husband to appear or lilo an answer, re- 
sulted 111 a deedee nisi being passed, held, on a subbeiiucnt application 
to intcivcuc, based on atlidavits alleging inter aha collusion on the 
part of the wife, presented by the hij'»band under S. 16 of the Act 
before the dceioc w<i.s made absolute that when the matter camcion 
for the decree to be made absolute, the hubband could not bo allowed 
to iiiteiYcno or be heard, but that the aflidavits should be filed and 
that iiifoimation bhould bo given to the wife that the decree would 
not be made absolute, till tbo matters set out in the affidavits alleging 
collusion had been cleaied up. 17 C. 570. U 

(19) Practice of Courts in case of intervention by private parties. 

“ In India, where theie h no public officer corresponding to the Queen’s Proc- 
tor, a Judge exorcibing jurisdiction under Act IV of 186‘J ought to 
make a large uso of his power to look into any matters which may 
come under his notice, affecting the proper exercise of the dibore- 
tionary power of the Court to grant or withhold a divorce under speci- 
fied circumstances, even though such m.itters are not brought to hia 
notice by a party to the proceedings or an intorvonoi Rattigan on 
Divorce, 1897, p. 116, 6P.R. 1888 i 6 B 416 (451). V 

(20) Intervention by private person - Security for costs- Practice 

"Where a person other than tbo King’s Proctor intervenes agMinst a deciee being 
made absolute, the party whi has obtained the decree may apply 
that such intervonor be ordoroc' to give security for costs pending the 


23 
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4.—** Show cause why the said decree should not be made absoiute " 

— {Continued). 

INTEEVENTION— 

B.—WHO CAN INTERVENE-(ConciMded). 

(B)— Intervention by private persons— (' Concluded), 

inqipry.” Browne and Powles on Divorce, Seventh Edition, 1908, 
p. 463. W 

(21) Huiband and wife coming together again after decree n/si— Effect. 

" Where after decree nisi the parties came together again, the Court, on motion 
of Queen’s Proctor, without requiting him to file a plea, rescinded 
the decree nisi, and dismissed petition on being satisfied as to facts " 
Flower v. Flower ^ (1893), P. 290 , C3 L J P. 28.«« X 

C.-GROUNDS FOR INTERVENTION 

(1) SuppresBion of material fact sutBcient ground for Intervention. 

The fact that material facts have not been bi ought, to the notice of the Court 
IS a sufficient ground for intervention whether such facts have been 
intentionally or accidentally withheld Hovmithv Iloiuarth, 9 P D. 
at p. 225, Pet Cotton^ L.J. Y 

(2) Here Buppression of material facts no bar to making decree absolute, if peti- 
tioner Ib entitled to such decree in spite of such facts. 

(а) The mere fact that material facts have been suppressed does not empower 

the Court to withhold a decree for dissolution, when, on all the facts 
being disclosed, it appears that the petitioner is entitled to a decree. 
Alexandra v. Alexandra^ L.R , 2 P. & D , 164. ^ 

(б) If “ material facts ” have been kept from the knowledge of the Court, but 

it appear on all the facts being known that the petitioner is nevertheless 
entitled to a divorce, the Court will not refuse to make the decree 
absolute. Browne and Powles on Divorce, Seventh Edition, 1905, 
p 180. A 

(3) Case where decree nisi waaimade absolute in spite of material fact being sup- 
pressed. 

Thus, where a petition contained two charges of adultery, and alleged that 
neither of them had been condoned, and the Queen’s Proctor inter- 
vening subsequent to a decree nisi showed that one had been con- 
doned, the decree was allowed to stand on the giound of the uncon- 
doned adultery. Alexandra Alexandra, L.R., 2 F. & D., 164; 
39 L. J.P. 84 , 23 L.T. 268. B 

(4) CollnBion would be a bar to making decree absolute. 

, though the facts which the parties colluded to suppress would not 

suffice to support a counter-charge. Butler v. Butler, 15 P.D. 66 ; 
59 L J.P. 25 ; 62 L.T. 344 ; Bee also Churchward v. Churchward, 
(1895), P. 7 , 64 L.J. P. 18 ; 71 L T. 782. ^ G 

(5) Vhat facts may be raised by intervening party. 

(а) A party intervening is not barred from setting up an issue on facts which 

have been pleaded by and found against the respondent. Harding v. 
Harding and Lance, 34 Ij.J. P. & M. 9. D 

(б) But he 18 not allowed to rely on charges which have been pleaded, but 

abandoned at the trial after evidence given in support of them. Fors- 
ter V. Foibter and Berrtdge, 32 L.J. P. & M. 206. B 
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Stow cause why the said decree should not be made absolute ** 

— [Coficluded), 

INTEEVENTION— (Co?icZMde<?). 

C.— GROUNDS FOR INTEVENTION-(CoiicJu<fed). 

(c) If, however, no evidence have been offered in support of a charge which has 
4)een pleaded, it cannot be said to have been ever,“ brought before the 
Court,” and an intervenor may set it up. Masteis v. Masters^ 34 L.J. 
P. & M. 7. • F. 

(G) Decree nis/ being obtained on false charge of adultery— Evidence. 

(а) The King’a Proctor ma> intervene to show cause why a decree should not 

be made absolute on the groan I thit the charge of adultery on 
which it was granted was not true. Browne and Powlos on Divorce. 
Seventh PJdition, 1905, p J81 Crawford v. Crawford, 11 P D 150 ; 
55 L J 1*. 42 . 55 L. T 304. Q 

(б) He 18 at liberty to* adduce evidence of fresh mutcrril facts. Crawford w 

Crawford, 11 P.D. 150 , 55 L J. P 42 , 55 L T 304. H 

(c) When the Queen’s Proctor alleges matter which w^ould be ground for revers- 
ing a decree msi, and such allegation.s are admitted by the petitioner, 
the Court will act on such admission without requiring further proof. 
Boulton \ Bowl/on. 31 L J P 115. See also Pollock v ]*ollock, 34 
Ij j P 40 , Sheldon v Sheldon, 4 S. & T. 75 , 34 L.J.P. 80. 1 

S ** Collusion. " 

N.B. — See notes under S 10 Collusion.** 

t 

SuppreBsioD of facts not sufficient to establish counter-charge may be oollu- 
sioa. 

In this case Lord Justice Lopes said “ In m} opinion an agreement between 
the paiLios tofi divorce miit to withhold from the Court pertinent and 
matcruil facts which might have been adduced on the trial in e\idenoe 
in support of a counter-charge againjt the respondent and co-resj^ond- 
ent amounts to collubioii, even though the suppressed fact might not 
have been sufliciout to have established the counter-charge ” Per 
Lord Justice Lopes in Butler v Butler, 15 P. D 66 ; 69 L J P. & 
M. *26. See also Churchward v Churchward, (1896), p. 7 , 64 L J.P. & 
M 18 , 71 L.T 7S2; Browne and Powles on Divorce, 7th Ed., pp. 
180, 181. K 

b. — '*Not being brought before the Court.** 

“Not being brought before the Court "—Meaning of the expression. 

The words “not being brought before the C'mrt” mean “not brought before 
the Court at any time up to the date of intervention.” See Battigau 
on Divorce, 1897, p 119. Sec also, Hulse v Hulse, and Tavernor, 
(1894), p. IGl ,63 L J. P. & M 97, and other cases, cited under 
“ INTERVATION— A.— GENERAL ”. K 1 

Costs.** 

N.B. — See also Notes under S. 35, infra 

(1) Contents of decree nisi tor dissolution of marriage— Costs— Custody of children. 

(a) A decree nisi for dissolution decrees that the marriage be dissolved (setting 
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7.— “Costs ’’—(Concluded). 

out the grounds on which such dissolution is decreed), '‘unless 
sufficient cause be shown to the Court why this decree, should not be 
made absolute within six months from the date thereof.” Browne and 
Powles on Divorce, 7th Tild , 1906, p. 457 L 

(6) The co-respondent (if any) is then formally condemned in the costs 
“ ijicurred and to bo incurred on behalf of the petitioner.” (Ibid). M 
(c) If the cu^doty of the children of the marriage has been asked for and 
granted at the hearing, “it is ordereil that such children to remain 
in the custody of the petitioner until further order of the Court, but 
it is directed that such children be not removed out of the jurisdiction 
of the Court without its sanction.” Browne and Powles on Divorce, 
Seventh Edition, ( 1905), p 457 ' N 

id) If the petitioner be the husband, he is farther ordered to pay the 
respondent’s taxed costs, up to the sum ordered to be secured to cover 
the wife’s costs of the hearing (Ibid^, 0 

(e) If, on the other hand, the petitioner ib the wife, tho husband will, be 
formally condemned in her full costs {Ibid), P 

(2) IntepyenoF, when condemned in costB. 

(а) Tho intorvenor will be condemned in costs if ho fails to substantiate his 

as.sertion. Fevt'sta v Forster and lieriidgct 32 L J P. & M , 20G 
Vivian V Viitan and Water foidf 39 L J. P. & M., 51. Q 

(б) But where a third part} irifvivenes, or the Queen’s Proctor intervenes as 

one of the public, the Court has no power to make any order as to 
the co.'-ts of the intervention procccding.s Vivian v. Vivian Qnd 
Waterford, 39 1j J. P. (fc M , 54 , L R , 2 P & D., 300 , Lautour v. 
Lautour, 33 L J. P. M., 89 , and Bowen v Bowen and Frans, 3 
Sw. & Tr., 530. R 

• r 

(3) Application by attorney for withdrawal or diBnuisBa) of suit and for payment 
of hlB taxed costs by respondent. 

In a divorce suit by ^iihe wife against her husband, the attorney for tho 
petitioner, applied for an order for the withdrawal or dismissal of tho 
suit, and for ’payment of his taxed costs by the respondent, the 
ground for tho application was, tha| the parties bad amicably settled 
tho suit and had returned to cohabitation. The Court granted the 
application in respect to costs only, but refused to make order for the 
withdrawal or other final disposal of the suit and ordered that, the 
attorney should personally hoar the costs of his application. 9 B L. 
B. App. G. B 

Confirmation i of 17. Every decree for a dissolution of mar- 

tion^^ by"^ iCtnct made by a District Judge shall be subject to 

Judge. conlinnation by the High Court. 

Cases for confirmation of a decree for dissolution of marriage 
shall be heard (where the number of the Judges of the High Court 
is three or upwards) by a Court composed of three such Judges, 2 
and in case of difference the opinion of the majority shall prevail, 
or (where the number of the Judges of the High Court is two) by 
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a Court composed of sucU tv/o Judges, and m case of difference- 
the opinion of the Senior Judge shall prevail. 

The High Court, if it think further enquiry or additional 
evidence to be necessary, may direct such enquiry to be made or 
such evidence to be taken. 

The result of such enquiry and the additional evidence shall 
be certified to the HiglvCourt by the District Judge, and the High 
Court shall thereujion make an order confirming the decree for 
dissolution of marriage, or such other order as to the Court seems fit. 

Provided that no decree shall lie confirmed under this section 
till after the expiration of such time, not less than six months 
fiom the pronouncing ^thoieof, as the High C^ourt by general or 
special order from time to time directs 

During the progress of the suit in the Court of the District 
Judge, any person, suspecting that any parties to the suit are or 
have lieen acting in collusion for the purpose of obtaining a divorce, 
shall be at liberty, in such manner as the High Court by general 
or special order from time to tiiuQ directs, to apply to the High 
Court to remove the suit under section H, and the High Court shall 
thereupon, if it think fit, remove such suit and try and determine 
the same as a Court of original jurisdiction, and the provisions con- 
tained in section sixteen shall apply to every suit so removed ; or 
it may direct the District«Judge to take such steps in respect of the 
alleged collusion as may be necessary to enable him to make a 
decree in accordance with the justice of thfe case 

(Notes). 

/— “ Confirmation,* ' 

A — CJENERAL 

(1) Decree nisi effect of. 

' Decree nisi does not dipsolvc the raarriftRe, 4 B L.R.O C.J. 51 , Warter v. 

Waiter, 16 Pro. D. 162 cited in arpumoiit in 22 B. G12 (G14.) T 

(2) Re-marriage Juit after a fortnight after decree nisi a nullity. 

(а) A decree nisi for dissolution of marringo was passed by a District Judge. 

Notwithstanding the prohibition contained in section 67 of the Act 
against the marriage of a divorcee .it aiiv time within six months 
after the decree nisi hid been mado absolute by the High Court, the 
petitioner went through the form of marriage with a ceitain person 
exactly a fortnight after the decree had boon pasied. Held, that the 
form of marriage was a mere nullity. A.W.N. (11)05), 141 = 2 A L J 
4d0 (P.B.). O 

(б) Where it wa<( found that the parties were in collu'-ion m wishing to be 

divorced, the High Court in the exorcise of it^ discretionary power, 
refused to confirm the decree for dissolution of marriage, on the 
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l.—“Coatirmatloa "—(fontvnued). 

A.— GENERAL— (Coft/in wed). 

ground that tho petitioner herself had been guilty of adultery. A. 
W.N. (1906), Ul = 2 A L.J. 420 (P.B.). V 

(3) Confirmation of decree by High Court— Effect. 

In suits for divorce, the judgment of the High Court confirming the decree of 
the District Court ought to bo regarded as the only judgment on the 
facts, since the decision of the District pourt is subject to the confirm- 
ation of tho High Court, 18 W.R. 480 (PC.) = 10 B.L R. 301 = I.A. 
Sup. vol. lOG. W 

(4) Privy Council— Practice of not disturbing concurrent findings when departed 
from. 

In cases of wrong exercise of discretion under this Act by the courts in India, 
tho Privy Council may depart from the rule of not disturbing the 
concurrent findiugs of two lower coui^s on questions of fact. See 18 
W R. 480 (P.C.) = 10B L.R. 301 = 1 A. Sup. vol. 106, X 

(5) Effect of Divorce on widow’s right to administer estate. 

(a) S. 201 of tho Indian Succc^'Sioii Act (X of 18C5) says “ If the deceased has 
left a widow, administration shall be granted to tho widow unless the 
court shall see cause to exclude her, cither on the ground of some 
personal disqualification, or because she has no interest in the estate 
of the deceased. 


Illustrations ’* 

(i) “The widow is a lunatic or has committed adultery, or has been barred by 

her marriage settlement of all interest m her husband’s eslatoi there 
IS cause for excluding her from the administration.” 

(ii) The widow has married again since l^e decease oKhor husband; this 

IS not good cause for her exclusion B. 201 of Act X of 1866. 
ib) So, if she have lived separate from het husband, deserted his children to 
lead an immoral life, or been divorced according to foreign law, she 
would be excluded from administration. See Whit Sto. Anglo Indian 

Codes, Vol. I, p 437 (note). Y 

♦ 

(6) Admlnlstpation to wife dying after a judicial Beparaiion or protection order— 
English law. 

(a) Where a wife has been judicially separated or has obtained a protection 

order, under Stat. 20 & 21 Vict. G. 85, S 21, and afterwards dies m 
tho life time of her husband, intestate, the Court will decree adminis- 
tration, limited to such property as she acquired since the judicial 
separation or protection order to the next of kin of the wife ; as to 
the remainder, administration will be granted to the husband. In 
the goods of Worman, 1 Sw & Tr. 513 ; see also In the goods of 
Waraday, 2 Sw. & Tr. 369 ; In the goods of Weir, 2 Sw, ancfTr. 451 ; 
In the goods of Stephenson, L.R. 1 P. & D. 289, cited in Williams 
on Executors lOth Ed Vol. I, p. 321. Z 

(b) But the husband has no right to the administration if the marriage iias 

been dissolved on the ground of his adultery and desertion. In the 
goods oft Hay L.R. 1 P. & D. 51 ; 35 L.J. P. & M- 3. cited in 
Williams on Executors, 10th Ed. Vol. I, p. 322 (note). A 



8.17] 


Aot lY of 1869 (divobce). 


179 


/i— " Confirmation '*—(ContinuBd ) . • 

A.— GENERAL-(ConcZMded) . 

(c) If a wife has been divorced a meura et thoro, for adultery, on her part, she 

forfeits her right to the administration. p€tt%fer v. Jaynes^ Bundury 
16 , cited in Williams on Executors, lOlh Ed., VoL I, p. 328. B 

(d) The Court has a discretion granted by statute on the matter of granting 

letters of administration. The widow is entitled te the administration 
in the first instance ; and though divorced a meura et thoro she is the 
widow btill. &ut where she has been divorced from her husband for * 
adultery on her part, the case is a proper one for the discretion of the 
Court to refuse her such a right Per Sir H. Jenner in Jn the goods 
of Davies, 2 Curt. 628 cited in William on Executors, 10th Ed , Vol., 
I, p ^2S (note). C 

(e) Now by S. 16 of 20 and 21 Vict 0. 85, a judicial separation is substituted 

for divorce n meura et thoro ; but it would seem that bimilar principles 
apply. See In^thc goods of Thler, L R 3 P. & D 50 cited in William 
on Executors, 10th Ed., Vol I, p. 328 (note) D 

(7) Non-BUFvival of right to sue for divorce to executors on administrators. 

S 268 of Act X of 1865 (Succession) says. “ All demands whatsoever and all 
rights. ... exi.sting in favour of or against a person at the time of his 
decease, survive to or against his executors or administrators , except 
... . in cases where, after the death of the party, the relief sought 
could not be enjoyed, or granting it would be nugatory.” E 

Illustr ation. 

A sues for divorce. A dies. The c.ause of action does not survive to his 
• representative F 

(8) Effect of divorce on domicile. 

* (a) The general rule is that the wife’h domicile during the marriage follows 
the domicile of her husband. ISec B. 16 of Act X of 1865 (Succession). 
(6) But the explanation fo that section states that the wife’s domicile no 
longer follows that of her husband if they be separated by the sentence 
of a competent court. ” See Explanataon to S. 16 of Act X of 1865 
(Succession). Gr 

(c) A sentence of a rneura et thoro or one of judicial separation is sufficient to 

prevent the wife’s domicile following that of her husband. See 
Dolphin V. Dolphin, 7 H.L G. 416, Whit Sto. Anglo Indian Codes, Vol. 
I. p. 343. H 

(d) But the parties merely living apart under a separation-deed will not have 

that effect Shaw v. A.G., L.R. 2 P. &D. 156 citedin Whit Sto. Anglo 
Indian Codes, Vol. I, p. 313. I 

(e) In the case of persons domiciled m British India a foreign Court is not a 

” Competent Court’* within the meaning of the Explanation to 8 16 
of the Succession Act (X of 1865). See Shaw v. A.O,, L.R. 2F. &D. 
166 cited in Wbit Sto. A.I. Codes, Vol. I, p. 843. J 

(9) Rule^nade by the Bombay High Court. 

The following rule was made by the High Court at Bombay under S. 17 of this 
Act : — “ Cases for confirmation of a decree for dissolution of marriage, 
received from a District Judge under S. 17 of tho Act IV of 1869, 
shall not be heard till after tho expiration of six months fiom tl;yD 
pronouncing of such decree.” See Notn. dated 23rd Nov 1870, B.G. 
G., 1870, Pt. I, p. 1278. Printed in the Bombay List of Local Rules 
and Orders, /ol. I, Ed. 1896, pp. 32 and 83. K 
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“ Confirmation {Continued), 

B— PRACTICE AS TO CONFIRMATION. 

(10) District Judge pasBing decree for disBolution of marriage, subject to con- 
firmation, with costs against respondent— Power to execute decree as to costs 
before confirmation. 

See 35 P.R. 1887. . L 

(1) Necessity for a motion for a High Court to make decree nisi absolute. 

(а) The High Couft should not make a dooreo for dissolution of marriage 

absolute without a motion being made to it for that purpose. 6 A.L 
J. 7‘J3 = CM.LT. 96. H 

(б) Hence, when after the passing of the decree nisi for dissolution of marriage, 

no one represented either the petitioner or the respondent and co-res- 
pondent in the High Court, held no order could bo made on the 
reference for confirmation of su'di dccice, unless a motion were made 
to the Court for that purpose. 6 A.L.J 793-G M L.T 96 N 

(r) Under B 12 of the Act, the duties of a Court in the investigation of a suit 
for a divorce are that, upon any petition for \ dissolution of marriage 
being prc'iCiilcd, the Court shall satisfy it'^clf, so far as it reasonably can, 
not only as to the facts alleged but also whether or not the petitioner 
has been in any manner accessory, to cr conniMug at the adulter}, 
or has condoned the same, and shall enquire into any counter-charge 
which may bo made against the petitioner. 6 A.L.J. 793 = 6 M.L T. 
96. 0 

{d) In a suit for divorce by the husband as petitioner against his wife and 
another person as co-respondent, the Court of the Judicial GomuiiS' 
bionor of Oudh, where the suit was instituted, passed a decree 7iisi, 
and the record of the case was forwarded to the High Court for confirm- 
ation under S. 17 of the Act. The petitiouci^ and the respondent, 
his wife, also forwaided to the HigO Court through the Begistrai of 
the Court of the Judici.il Commissioner a petition on which they 
expressed lhc4r intention of living together as man and wife and asked 
the Court not to make the decree absolute on the 2nd Juno, the case 
came before the Court, when an older was passed that it should stand 
over for a fortnight to enable the petitioners to appear in person or by 
pleader At the adjourned hearing both the petitioner and the respond- 
ent were represented by one Vakil, and be prayed the Court not to 
make the decree ntsi absolute. 

Held, that the Court should accede tc the prayer of the petition and not make 
absolute the decree passed by the Judicial Commissioner of Oudh. 
Further, that a suit for a divorce is to be dealt with like all other 
cases between private litigants, and therefore the High Court should 
not make a decree msi absolute without a motion being made to it to 
that effect. 

Held, also that proceedings in a Divorce Court are quasi-criminal, 'and that 
they are governed by rules in many respects vastly different from 
those which govern ordinary civil litigation, especially in the matter 
of compromise on mutual agreement between the parties. Jugian- 
and Missel v Ncrghan Singh, 0 0. 433=7 C L.R. 347 ... 453 

Held, further, that as in the Indian Divorce Act no express power is given to 
the parties to the suit to prevent a decree nisi passed in it by the 
District Judge from being made absolute, the principles of the 
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" Confirmation *— (Concluded ) . , 

B.— PRACTICE AS TO CONF[RMAT10N-(Co»cZMded). 

pracbico of the English Divorce Act in such a matter might well bo 
followed and an order bo mado at the desire of both parties staying 
the proceedings in the cause and not setting aside the decree msi 
which cannot bo done, 10 A 659 , Leiuis v. Lewis, 30 L J.P. & M. 199 
(2) Original ■umifions personally served on the respondent—De^ree nisi passed ex 
parte— Application tor making the decree absolute P 

The original summons^, in a suit foi divorce had been served personally on the* 
respondent, but as no appearanre was entered by him, the suit was 
heard and the allegations of adultery aud cruelty, set out in 

the petition, having been duly proved, the usual decree ?itsi was pass- 
ed. , Where, subsequent to this, an applicdtion on behalf of the peti- 
tioner to have the decree ?iisi made absolute was made and no copy 
of the decree had been served or notice of the motion given to the 
respondent oft. account of his whereabouts being unknown to the peti- 
tioner then, hold, sullicicnt cause being shown for making the decree 
absolute, the decree was to be made absolute. IS (3 639. Q 

(S) Decree for nullity of marriage -Confirmation by High Court— Practice- 
Procedure 

Under this Act, a decree for nullitv of mirriago made by a Distiict Court 
cannot be condimed by the High Court before the expiration of six 
months, from the pronouiiceiiienb thereof. 23 B. 460. R 

2. — ** Cases for confirmation— shall be heard— by three such Judges, etc,” 
Scope and object of the provision contained in the second clause. 

(n) Tina clause is intenJod to secure a strong t^oiul for the eontirmition of the 
decrees moiitioned therein. Sec speech b> Hon'blu Mr. Maine in the 
Legislative Council on 26 Fob. 18G9, printed in Port St, Geo. 
Gazette Suppl.^ March 31st ISG'J, p 10. S 

(b) The last para of this cUuso would probably be inoperative since there is no 
Court in ludia composed of less than throe Judges. See speech by 
llon’ble Mr Maine in the Legislali^c Council on 26th Feb. 1869, 
printed at Fort St. Greotgu Gazette Suppl., March 3lst 1869 at p 10. T 

7F . — NiiUliu of Mcifriugc. 

18 Any husband or wife may present a peti- 
P 0 1 1 1 1 0 n for tion 2 to the District Court or to the High Court, 
decree of nullity 1 praying that his or her marnage may be declared 

null and void. 

I Petition for decree of nullity,” 

(1) Presumption is in favour of validity of marriage. 

(a) The legal presumption is always in favour of the validity of marriages. 

Gotterall v. Sweetman, 1 Robert 304, (1845). U 

(b) In some oases this presumption arises from the f.u'i of the parties having 

lived together as man and wife for Sf*ine C Mi-idorablc time. See 
Shephard, Tn re George v. i )( 1 1 1 Cli. 156; 73 L. J. Ch, 

101 ; 90 L. T. 249. ^ 

(2) Statutes relating to marriage, construotion of. 

(a) In Statutes relating to marriage, wh.ch prescribes formalities to be observed 
in its solemnization, mere prohibitory words aie not to be interpreted 
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Petition for decree of nullity " — (Continued). 

aa creating a nullity if such prohibitions are not attended to. In 
order to create a nullity such nullity must be specifioally declared 
in the statute. See Cotterall v. Stoeetman, 1 Robert, 317 (1845) ; 
Browne and Powles on Divorce, 7th Ed.. 1905, p. 94. W 

lb) The same rule of construction must be adopted in construing Acts of the 
Gcflouial Legislature. (Ibid). X 

(3) Void marriages, effect of lapse of time on. 

(a) In case of marriages that are null and void no lapse of time is, by itself, a 

bar to the inquiry as to their validity or invalidity. Duins v. Dom- 
vm, 3 Hagg. 304 (1830). Y 

(b) But, often relief is not given in suits for nullity of marriage, unless the 

petitioner is reasonably prompt in seeking such relief. M. v. C. 
or Mansfield v Cum, L.R., 2 P.& D. 414 ; 41 L. J.P. 37 ; 26 L T. 
321. Z 

(4) Age of parties—How affects right to relief. 

(a) There is no actual age-limit beyond which the right to obtain a decree of 
nullity ceases. Williams v. Honfray^ 2 S. &, T. 240. A 

(h) But in some old cases, the EccleFiastical Courts have refused to proceed 
where the parties were of an advanced age. Briggs v. Morgan, 2 Hagg. 
Con. C. 324. (L820). . B 

N.B.— It will be noted that the decisions of the Ecclesiastical Courts and the 
principles on which those Couits have acted are still of value inasmach 
as the English Courts, in making decrees of nullity, are bound to 
follow them (See s. *22 of the Matrimonial Causes Act, 1857), <tnd the 
Indian Courts are directed by S. 7 of this Act, to act and give relief 
as the English Courts do ^ 

(5) Decree of Beparatlon, how far bars relief on ground of nullity of marriage. 

A suit lor nullity of marriage cannot be entertained after a decree of separation 
has been obtained on the ground of the adultery of one of the parties, 
Quest V. Quest, 2 Hagg. Con. C. 321 (1820) G 

(6) Voidable marriage and void marriage— Difference— EogllBh Law. 

(a) A marriage voidable, but not void, cannot be questioned after the death of 
either party. P v. S., 37 L.J.P 80 . 19 L T. 22 , A. v. J3., L.R. 1 
P. & D. 559. D 

(5) A marriage void ah inxiio can be questioned at any time (Ibid). Browne & 
Powles on Divorce, 7th Ed., 1905, pp. S8, 89. E 

(c) The only kind of marriage which the English law recognises is one which 
IS essentially “ the voluntary union for life of one man with one 
woman to the exclusion of all others”. Re Ullee, The Nawub Nazim 
of Bengal's Infants (1885), 53 L.T. 711 ; aihrmed, 54 L.T. 286, C.A. 
Ardaseer Cursetjee v. Petozeboye, (1856), 10 Moo. P.CtC. 375. F 

(7) Barden of proof in luita for nullity of marriage. 

The 18 on the party seeking to invalidate the marriage. Cuno v. Cuno 

L.R, 2 H.Lt B.C. Ap. 300 ; 29 L.T. SI6. See also Shephard. In re 
Qeorge v. Phyer, (1904} 1 Ch. 456 78 L. J. Oh. 401 ; 90 L.T. 349. Q 
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“ Petition for decree of nuliiiy (Continued), 

(8) Eiientlals of a valid marriage— English Law. 

The requisites of a valid marriage according to English law are 

(i) That each of the parties should, regards age, mental capacity, and 

otherwise, be capable of contracting marriage. 

(ii) That they should not by reason of kindred or affinity be prohibited from 

marrying one another. ^ 

(iii) That there should not be a valid subsisting marriage of either of the 

parties with guy other person. . 

N B. — It is immaterial that there may be good faith and an honest belief in 
the death of the existing wife or husband and that the circumstances 
may bo such as would not sustain an indictment for bigamy. A 
marriage during the life-time of an existing wife or husband must 
necessarily be void. 

(iv) That the parties, understanding tbe nature of the contract, should 

freely consenj to marry one another ; and 

(v) That certain forms and ceremonies should bo observed. XVI Laws of 

England 5i78. See al&o Browne and Powles on Divorce, 7th Ed., 
1905, pp. 92, 93. H 

(9) Other esBcntialB of legal marriage are the following — 

(i) It can bo contracted only by single pet sons, which term includes widowers, 

widows, and divorced persons. 

(ii) The parties must not be within the prohibited degrees of consanguinity 

or affinity. 

(ill) Both tbe parties to the marriage must consent to the marriage. 

(iv) They must bo of sound mind. 

(v) They must be able to perform the duties of matrimony. 

(vi) The formal requisites as to banns,” ” licenses” etc., prescribed by law 

must be satisfied. 

N B. — These last requisites as to ” banns,” ” licences” etc , are merely formal ; 
and a deficiency in them renders the marriage void only when such 
requisites were known to be wanting^by both the parties to the mar- 
riage. But the other requisites as to consent, afiinifcy, etc., arc essen- 
tial, and must bo satisfied before the marriage can be recognised as 
valid. According to the laws of England, if any of the first five 
particulars mentioned above be wanting, in the case of the marriage of 
persons domiciled in England, such marriage would be void whatever 
bo the place of its solemnization. See Bex v. Wroxton, 4 B. & Ad. 
641 ; 1 N. & M 712 ; Brook v Brook, 9 H. L. Gas. 193 ; F'enton v. 
Livingstone, S Macq. H. L. Gas 497 ; Mette v. Mette, 1 S. & T 416 ; 
Miles V. Chilton, 1 Robert G07 (1849); Browne and Powles on Divorce, 
7th Ed., 1905, pp. 92, 93. 94. H-1 

(10) Marriage of minors not null and void. 

Want of age, or minority, is not a disability. Marriage between minors is not 
void on that account, though il be without the consent of guardians. 
The Btatute requires consent, but does not now invalidate a marriage 
solemnized without it. 4 Goo. 4, G. 76, Ss. 16, 17, App. A ; Goke on 
Lift. Vol. 1, 1. 2 , G 4, Sect. 104; B, v. Birmingham, 6 B. & G. 35.1 

(11) Irregularities in solemnization, effect of. 

Mere irregularities in the solemnization of marriage do not render the marriage 
null and void. See Clowes v. Chwes, 3 Curt. 193 (1842), J 
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1,^** Petition for decree of nullity ”^{Co7itinued). 

EXAMPLES. 

(12) The following irregalapitieB have been held not to invalidate the marriage < 

(i) Solemnization of mauriage the day before the granting of 

THE LICENBE. 

The— —Will not invalidate the marriage, where the wife was ignorant of 
such fact. Ofcaves v Cheaves, cited in Browne and Powles on 
Divorce, 7th Ed., 1905, p. 98. K 

(ll) WHERE LICENSE HAS liEEN OBTAINED BY FRAUD. 

, even that will not invalidate the marriage, unless both parties were cogni- 
zant of such fiaud. Cloires v. Cloices, 3 Curt 193 (1842). L 

(ill) WIFE IMPOSING ON HER HUSBAND A FALSE DESCRIPTION OF HER 

Name and condition. 

, will not by itself render the marriage invalid Browne and Towles 

on Divorce, 7th Ed , 1905, p 98. M 

(iv) PARTIES OBTAINING LICENSES IN ASSUMED NAMES 

Will not be, by itself, a ground to declaie the marn.igc null and void 

Coite v. Butt, 1 Hagg. Con. C 134. N 

(v) PARTIAL MISDESCRIPTION IN LICENSE. 

{a) of one of the parties to the marriage will not render the marriage 

invalid. Beavan v# McMolihn, 2 S. and T 230 , 30 L.J.P. G1 ; 
3 L.T. 820. " 0 

(b) Thus, mono case, there was a partial departure in the true name of’unc of 
the parlies to tbc marriage iti the license obtained by the other party 
to the mariiagc. This parly obta'.ncd the license iii the altered 
name for the purpose of concealing the inlcndo'l marriage. Held 
that the above facts would not invalidate tbc mairiage if the altered 
name represented the real person, and if such licence was obtained 
with the consent or by the direction, of such person. {Ibid). P 

(vi) Mistake in license. 

The fact that by mistake a party is described m the license, as having two 
additional Christian names, will nob by itself invalidate the mariiago. 
Haswell v. Haswell, 51 L.3.P. 15. Q 

(vii) DISPARITY OP FORTUNE. 

Mere will be no ground to declare marriage null and vcid [So held by 

the Ecclesiastical Courts]. Eving v. Wheotly, 2 Hagg. Con. C. 175 , 
see also Wakcjield v. Machey, 1 Phill. 134 (Notes). R 

(viii) MISTAKE AS TO THE QUALITIES OF THE PERSON. ” 

would not affect the validity of marriage. (Ibid) S 

(ix) FRAUD. 

It has been recently hold that a marringe cannot be declared null and void 
on the ground of^fraud in its inducement. 2'empleion v, Tyiee, L.R 
2 P. and D. 420. T 
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" Petition tor decree of nullity ' ( Coni mued ) . 

(x) Mabkiageb solemnized after the time allowed h\ law. 

(а) A may jet be valid in law. Reg. v. ClatKe, 10 Cox. C C 474 ; 16 

L.T. 429. U 

(б) Thus, marriage^ solemnized alter the lapse of three months from the pub- 

lication of the banns, have been rendered valid, where the parties 
, have not done so knowingly and wilfully. Beg v. Clatke. 10 Cox. C. 
C. 474 : IG L. T, 429. ’ Y 

[N.B .— The EnghshJfjaw requires marrisges by banns to be solemnized with- 
in three months after the complete publication of the banns. Bee. 4 
Ceo. IV. C. 7G, S 9.] 

(13) In the following cases also, the Courts have held the marpiage valid, although 
there were irregularities in the publication of the banns : — 

(I) ABSXTMED NAME GENERALLY USED— EFFECT. 

Where I be name given has been assumed by the party so long, and under such 
circumstances that it has, as it were, practically superseded the real 
name of the partj, sufb irregularity in the name would not affect 
the validit\ of the marriage Diddcar \ Fnncit, 3 Phill 5S0 , Rex 
v. St Fmth's, 3 I), d R .318 , Rex v Billuiqhurst, 3 M. & S 250 , But 
sec Rex v Tihshelf, 1 B & Ad. 100 W 

(II) The woman HEING riRLlBUED as 7ndoU\ when she ought tore 

rul^ISHEI) AS {spinster. 

— , IS not such irregularity as would invalidate the marriage, provided thcie 
no fraud iii cither. Rlayfifje v. Mayhew, 2 Phill. 11 (1812). X 

(ill) WRON<i NAME IN THE I’UHLIC AT ION OP THE RANNK 

— would not make the marriage void, if there be no fraud in such publication 
{Thid). Y 

^ (iv) Illegitimate (thldukn, i>ES(TurTiON op. 

Where illegitimate children are published bj the name of either parent, such 
publication w^nld not aJTect the validitj of the marriage. See Wake- 
field MacKty,! Phill. 134 (Notes), Sulliian\. Oldacie, 3 Phill 
45. Z 

(v) SEtlONl) MARRIAtiE OP A WOMAN, brfte BEING DESCRIBED BY HER 
PIRST MAKIUEl) NAME. 

In this case, the wife obtained a decree dissolving her marririgc with her hub- 
band Sbo subbcquciitlj remarried him after the publication of the 
banns. In the publication she was described by her married name 
whereas, she usually passed in the interval by her maiden name. Held 
that the irregularity, if any, did not affect the validity of the marriage. 
Feiidall v. Gvldsinid, 2 P.D. 263. A 

(14) Where marriage was contracted in England by foreigners, with the object of 
evading the laws of their own country. 

(a ) — , such marriage is not null and void merely on that ground See 
Simonvi V. Mallae, 2 B & T. 67 ; 29 L. J. P. 97 ; 2 L T 327. B 
^ (b) 111 this case the parties to the marriage were French people domiciled in 
France. They solemnized their marriage in England m order to 
avoid the provision of the PVench law that the consent of tbcir parents 
ought to bo obtained to the marriage, which cor sent they were unable 
to obtain. The English law allowed such a marriage without consent 
of parents. Held that the fact that the parties iiitended to avoid the 
F'rench law bv solemnizing the marriage in England, did not, by 
itself, render the marriage null and void {Ibid) C 
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I. — " Petition for decree of anility ** — {Ccncludedi). 

(16) Where foreignera marry In England within the prohibited degrees of rela- 
tionship of their country. 

(а) , such marriage would not be recognized aa void by tbe English 

Courts. Sottomayor v. De Barros^ 3 P.D. 1 ; 47 L.J.P. 23 ; 37 L.T. 
416. D 

(б) Even if ^uch marriages can be legalized under certain conditions according 

to the laws of that country (say, by papal dispensation) if such 
conditions are not satisfied, the marriage will bo null and void. 
{Ibid). E 

(c) In one case, two persons who were first cousins, married in England, 
according to the laws of England. They were subjects of Portugal, 
and domiciled in that country, and according to the laws of that 
country, first cousins, m order to render their marriage with one 
another valid, must firsc obtain the papal dispensation In this case 
the parties failed to obtain such dispensation . Ileld that the marriage 
cannot be recognized as valid by the English Courts. (Ibid). F 

(16) Suits for nullity, Test of Jurisdiction— English Law. 

(n) In suits for nullity, the test of jurisdiction is residence, not domicile. 
Robeiis (otherwise Brennan) v. Brennan, (1902) P. 143; 71 L.J. 
P. 74 ; 86 L T. 599. 0 

N.B.-But in suits instituted in this country residence has beon made tbe test 
of jurisdiction, whether the relief prayed for the dissolution of 
marriage, judicial separation or declaration of nullity of marriage. 
See S. 2 of the Act. 

(6) In one case, where tbe parties had an Irish domicile, and the marriage 
took place in the Isle of Man, it was held that the English Courts 
had jurisdiction to pronounce a decree of nullit/of marriage on the 
ground of the residence of the parties in England. Roberts (otherwise 


Brennan) v. Brennan, (1902) P. 143 ; 7 L J. P. 74. 1 

(17) Grounds for a petition to declare marriage null and void. 

(а) The must be such as existed at the time of the marriage. Biow7i 

V. Broimi, 1 Hagg. E.R. 524 (1828)^ J 

(б) No impediment supervening after the marriage will give a right to present 

such petition. {Ibid), K 


NiB. — For specific grounds on which a decree of nullity can be granted. See 
B, 19, infra. 

2^** Any husband or wife may present a petition.” 

(1) Who can commence proceedings for nullity of Harriage—English Law. 

(a) Any person having an interest in having the marriage annulled may com- 

mence proceedings for nullity of marriage. Bowser v. Ricketts, 1 
Hagg. Con. C. 213 (1795) ; Tree v. Quin, 2 Phill. 14 ; Sherwood v. 
Ray, 1 Moo. P. C. C 396 (1839). L 

(b) But, where the marriage is sought to be annulled on the ground of the 

impotence of one of the parties, it is only the party who sufiers an 
injury from such impotence that can petition for nullity. P. v. 8. 
37 Ii.J.P. 80; 19 L T. 22. M 
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2.—** Any husband or wjfe may present a petition ’’—{Continued), • 

(c) A Civil suit for the purpose of aunulhng a marriage, for reasons other than 

* impotence may, it seems, be brought by persons having a financial 

interest m the matter. Faremouth v. Watson (1811), 1 Phillim, 355.N 

(d) Thus a suit for the annulling of a marriage was allowed to be brought by 

the sisters of a man who married the deceased wife’s sister, on the 
• ground that the plaintiffs were interested in thQ question of the man 
having issue. See Faremouth v. Watson, (1811) 1 Phillim, 855. 0 

(2) Suits by third parties— Bngllsh Law and Practice. 

In the absence of precedent, the Court has declined to entertain a suit for 
nullity by a thirdlpaHy, unless both the parties to the marriage are 
before it, on the ground that to do <«o would be contrary to natural 
justice. Wells v. Cottam, 33 L J., Mat. 41. P 

(3) Pecuniary interest. 

(fl) A is the only interest recognized by law as entitling a person to com- 

mence procqpdings for nullity of marriage. Beavan v. McMohan and 
B , 2 Sw. & Tr. GO. Q 

(b) A slight interest has been held sufficient. Faremouth v. Watson, 1 

Phillim. 355. R 

(c) In this case the interest deemed sufficient was that of the husband’s sis- 

ters in their brother’s property under their mother’s will, contingent 
on his death without lawful issue. Faiemouth v. irafson, 1 Phillim, 
355. 8 

{d) Here the husband had married his deceased wife’s sister and such a 
marriage, though not void till 1835, was voidable at the suit of an 
^ interested pornon, Faiemouth v Watson, Phillim 365. T 

(4) PerBons who have been allowed to institute BuitB for nullity. 

• (i) Father. 

(а) A father has been allowed to petition for annulling the marriage of his child. 

Beavan v. MeMohan, 2 S. and T 58 ; 28 L. J P 127 ; 2 L T. 265. U 

(б) A father may institute a suit to declare his daughter’s marriage null and 

void. For he is liable to maintayi his children’s legitimate is^ue, 
should the parents die or fail to maintain them. Sherwood v. Ray, 

1 Moo. P. C. 397 , and 43 Eliz. C. 2, S. 7. Y 

(c) But if he die pending suit, hia legal representative cannot carry on the suit 

at the deceased’s estate does not remain liable to the obligation created 
by the Act of Elizabeth, and so the suit abates. Beavan v. McMohan, 

2 S. and T. 58 ; 23 L.J. P. 127 : 2 L. T. 256. W 

(ii) Mother. 

(a) On the father’s death, the mother oannot continue the suit, as she had no 
interest m it when itoommenced. Beavan v. McMohan, 2 S. and T. 
68 ; 28 L.J. P. 127 ; 2 L. T. 255. X 

(h) But it appears that she could recommence a suit in her own right. {Ibid,) 

(iii) Widowed mother. Y 

• A mother, if she be a widow, can present such a petition. (J&id.) Z 

(iv) GRAND-FATHER.’ 

A — , who, under 43 Eliz. C. 7 may be called upon to maintain a pauper 
grandchild, may institute a suit to annuli his grandchild’s marriage 
{Ibid) ; Shet woody, Roy, 1 Moo. P.C. 397. A 

R.B.— The statute of Elizabeth compels a man to maintain his grand-children, 
if legitimate, in case of death or failure of their parents to do so. 48 
FiUa. 0. 3, S. 7. B 
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(v) Grand-mother. 

A — may maintain a similar petition under similar circumstancea as the 
grandfather (Ibid) , Browne and Powlcs on Divorce, 7th Ed , 1905, 
pp. 95, 9G. C 

(vij Persons entitled in remainder. 

havlj been allowed to bring suits of nullity to declare a marriage void 

by reason of consanguinity. Maynard v. Hesehige, 1 Add. 16, note. 
See also F, v. W , 1 Phillim. 355. C-1 

(vii) Person interested w ho thinks there is a legal defect may 

APPLY. D 

Every , and has a right to a decree if his application is well founded. 

Pertreisw. Tondear, 1 Hagg. C.R. 139. * E 

(5) Lapse of time. 

(a) IS not a bar to the suit ner sp, H. v 2 Rob. 580. P 

(5) But it may affect the issue materially. IL v. C., 29 L J., Mat. 81. 0 

(c) Particularly as regards the wife. B. v. B , 1 Ec it Ad. 260 H 

(d) It may prejudice, and perhaps, be fatal to a suit not brought bj the party 

injured. Norton v. Seion, 3 Phill 159 I 

(e) The petitioner should bo prompt in action, and sincere in motive, i,e , 

prompt on discovery of the impotence. M v. C , L R 2 P & D. 419, 
and SCO Bnggs v. Morgan, 3 Phill 332. J 

f/j But when the impotence is. undoubted, mere delay (i e , lapse of time 
alone, without seme aggravating circumstances, such as knowledge of 
the defect and indiileicncc toit, or inbinccrit>), is not huilicient to dis- 
entitle the injured party to relief. 11 v, 7i , 1 P I) 405 , B v.*B. 

1 Ec. & Ad., 249, Casteldenv C. 9 H.L.C 191, M, v Jj , 3 SWj^& Tr, 
550 , 83 L J , Mat. 203. |b) M , otherwise D v. D. , 10 P.D. 75 , M. 
V. C , L R , 2 P. & 1)., 414, 41 L J .Mat 37, H^v. C., 29 L J , Mat. 
81 , See also Cuno v. C L,R., 2 H D , Sc App 300 , Mansfield v. 
Cnno, 42 L J., Mat. 05. K 

(G) ContentB of decree nisi tof nullity of marriage 

“ A decree nisi for nullitv of marriage decrees *‘that the marriage m fact had 
and solemnized on the day of 19 , at , in the country of , 

between A.B (otherwise C ) the petftioiier, and J. B , the respondent, 
be pronounced and declared to have been and to be absolutely null 
and void to all intents and purposes in the law whatsoever by reason 
of (setting forth the grounds on which such marriage is declared null 
and void), and that the said A.B. (otherwise C) be pronounced to 
have been and to be free from all bond of marriage with the said 
J. B., unless sufQcieut can've bo shown to the Court why this decree 
should not be made absolute within six. months from this date 
and the decree concludes by condemning the respondent in the 
costs “incurred and to be incurred'* on behalf of the petitioner.’’ 
Browne and Powles on Divorce, 7th Edition, 1905, p. 457. L 

(7) Relief by answer, practice an to English law. 

The Court can give relief by answer in suits for nullity ; so a respondent who 
denies the allegation in the petition may pray for a restitution of 
conjugal rights without making the usual demand for return to 
CO- habitation. See Browne and Powles on Divorce, 7th Ed., pp. 38S, 
404, 405. H 
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„ , , , 19. •Sach decree may be made on any of the* 

Grounds of decree. - „ . - , 

following giounds : — 

(1) That the respondent was impotent at the time of the 
marriage! and at the time of the institution of the suit ; 

(2) That the parties are within the prohibited degrees of con- 
sanguinity 2 (whether natural or legal) or affinity ; 

(3) That cither party was a lunatic or idiot 3 at the time of 
the marriage , 

(4) That the former husband or wife of either party was living 
at the time of the mairiage, and the marriage with such former 
husband or wife was then in force. 

Nothing in this secKiion shall affect the jurisdiction of the High 
Court to make decrees of nullity of marriage on the ground that 
the consent of either party was obtained by force or fraud.^ 

i,^**That the respondent was impotent at the time of the 
marriage, etc.** 

A.— GENERAL. 

(1) When mapFiage is voidable for impotence— English law. 

Inability to cousummatc a lUrirna^c is now the only cauac for which, though 
not void, a marriage mav be avoided d>n tho ground of impotence. 
Brown v. Brown, (1828), 1 llagg. Ecc. 523. N 

(2) Consummation practically impossible — Effect on marriage 

(a) If the condition of oiiu of tho parties thereto at the time of a marriage 

runders consummation practically nnpobsiblo this makes the marriage 
voidable only, .ind not void. Biowt^ v. Btoini, (1828), L Hagg. Eco. 
523; Tivrney v. ThonijibOUf (1888), 13 P.U. 37. 0 

I 

N B. — A defect arising subsequently is no ground for relief. Brown v. Broimi, 
(1828), 1 Hagg. Kcc. 523. P 

(b) Such marnnges arc deemed valid for all civil purposes unless a sentence of 

nullity IS actually obtained during the life-timo of the parties. 
Ellwtt V. Gu77 , (1812), 2 Phillim. 16. Q 

(3) There must be no possibility of capacity. 

{a) When there is a possibility of capacity the Court cannot separate the 
parties. Welde v. Welde, 2 Lee. 587. R 

(5) That IS, unless incapacity is likely to bo permanent, or the remedy is not 
permitted by the respondent, the Court will refuse a decree. Dixon’s 
Law and Practice in Divorce, Fourth Edition, 34. 8 

(c) Though a euro bo highly improbable, if possible, the Court usually averts 

ibe decree. Stagg v. Edgecombe ^ 32 L. J., Mat. 153. T 

(4) Incurable malformation. 

Natural — of the sexual organs, admitting of a partial co7inexio7i only, is also a 
ground to grant a decree of nullity. Z>. v ^.,1 Rob. Ecc. B. 276. U 


25 
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Th9t the respondent was impotent at the time of the marriage ^ etc.** 

— (Continued). 

A. — GENERAL— (Con^tKUdd) . 

(5) Impediment— Curable by a Burgieal operation. 

(a) The impediment though curable by a surgical operation is a ground of 

nullity if the operation would be attended with great danger to life. 
Dixon’s Law and Practice in Divorce, 4&h Ed., p. 35. )l 

(b) The Court cannot compel a party to undergo an operation. L v. W.^ 51 

L.J., Mat. 23. W 

(c) Such a malformation may be considered incurable, and it is not a condi- 

tion precedent to the petitioner’s right to a decree, under such 
circumstances, that he should call upon the respondent to submit to 
an operation. W. v. H.. 30 L.J., Mat. 73; E».iV. L., 7 P.D. 16. X 

(6) If the Incapable party refuaea to undergo an operation to remove the incapa- 
city. 

Hence, one party being capable and the other not, — , the Court, on proof 
that all reasonable efforts to persuade him or her to do so have failed, 
will make a decree of nullity. W H , 30 L J., Mat. 73 \ L. 

P.D. 16. Y 

(7) Defect of formation not exiating at the time of marriage, but aupervening 
afterwards. 

A—, IS no ground for a sentence of nullity. Brown v. B., 1 Hagg Eco. 523.Z 

(8) Who can apply in case of impotency— Party who ia not impotent should 
generally apply. 

In suits for this purpose, the party who is ht must almost invariably he the 
petitioner. Norton v. Seton, (1819) 3 Phillim, 147 „ A 

N.B. — The reason for the above is that no one may take advantage of his own 
wrong. • 

(9) The party who ia diaqualified may alao apply under certain ^ircumatancea. 

(a) Sometimes. thougU rarely, what, at first sight, appear to be exceptions to 
this arise, as whore the party who is not nt was unaware of the defect, 
or where the party who is fit has treated the marriage as if it were 
void, hut has refused to take any steps to make it so. 0. v. G.. 
falsely called K. (190S), 25 T.L.B. 328, C. A. ; A. v. A., sued as B. 
(1887), 19 L.R, Ir. 403. ^ B 

(5) Thus, m one case, where both husband and wife were apparently fit for 
sexual intercourse, but the wife refused to undergo a slight opera- 
tion to make her fit for her husband, the Court allowed a petition to 
be filed by the wife for avoiding the marriage. O. v. G., (1908), 25 
T L.R. 328, C.A. 0 

(10) Other caaea where the party who Is not fit can apply for decree of nnllity. 

The party who is not fit was also allowed to come into Court as peti'ioner in 
the following cases . — 

(i) In a case whore the wife who was fit was alleged to have obtained (lome 

sort of relief from a Court of her Church. A. v. A., (1887), 19 
L. R. Tr, 403. D 

(ii) Where the husband who was fit refused to oo-habit after the civil and 

religious ceremony, such a conduct on bis part was held to amount to 
desertion. De Laubenque v. De Laubenque^ (1899), p. 42. E 
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That the respondeat was impotent at the time of the marriage, etc,** 

* —{Cmtinued). 

A.— GENERAL— (ConcZicd^d). 

(11) Salt must be iastituted with reaionable ppomptnese— Effect of delay. 

(fz) Either party must resort to the Court as soon as he or she discovers that 
,the other, from malformation or other defect, is incapable of sexual 
intercourse. L., otherwise, B. v. B., (1895), P. 271. F 

(5) And delay, however long, in bunging a suit for this purpose is not in itself 

a bar. £>., otherwise B., v. B., (1895), P. 274. G 

N*B — In the above case seven years’ delay by the wife was held to be no bar. 
In another case, where seventeen years elapsed between the marriage 
aiidhdecree, it was held that even such delay was not bar to the suit. 
S. V. B., (1905), 21 T.L R. 219. G-1 

(12) Proof of Impotency. • 

(fi) If the incapacity be proptet frigiditation, fhe law requires, before a suit 
cm bo commenced, a sufficient co-habitation to establish the fact. 
Laws of England, Vol. XVI. pp. 441, 472. H 

(6) Proof that a wife is incapable of becoming a mother is not a sufficient 

ground for a decree of nullity, if she be otherwise apta viro. See 
D—e V. A—Qf falsely calling herself D - e (1845), 1 Rob Eccl. 279 ; 
Laws of England. Vol XVI, p. 472. I 

(18) Inference of incapacity. 

Disobedience of the order for medical inspection and a disregard of repeated 
requests to cou&ummate justify the inference of incapacity. See B. 
V. B , 1901, P, 39, J 

(14) Refnaal to submit to inspgction— Effect. 

If a husband or a wife rGfus<cs to submit to inspection, the Court may never- 
theless grant a decree Sparrow, falsely, called Harrison v. Harrison, 
(1811), 3 Curt. 10, E v. E . (otherwisa T.) (1900) 60 W.B'. 607 ; B. 
V. B., (1901), V. 39 , JV. V. S., (1906), P. 231. ’ K 

(16) Suit for reatitatioQ of eonju^al righto— Bight to declaration of nullity of 
marriage. 

It is competent to the Court, iii a suit for restitution of conjugal rights, to 
make a declaration of nullity of marriage, if the respondent shows 
himself entitled thereto. (Ver Garth, C,J., and WtlsQfi, JJ, 12 C. 

706 (F.B.). Ii 

(16) Prayer for onetody of children of void marriage. 

A prayer for the custody of childreu of a void marriage may be inserted in the 
petition for nullity. Lanqworthy v. Langworthy, (1886), XI P.D. 85, 
C A., per Cotton, L J., at p, 88, explaining the Matrimonial Causes 
Act, 1867 (20 and 21 Vict , o. 85), s. 35 ; Jackson v. Jackson^ (1908) 
P. 808. * 

B.— EXAMPLES. 

(1) Decrc M for nullity of marrlnje have been granted to the buabaad In th« 
follovln^ oaiei:— 
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“ That the respondent was impotent at the time ot the marriage, etc.” 

—(Continued). 

B -EXAMPLES— 

(l) WIFE HAVING NO UTERUh. 

Where the wife had no uterus and a vagina forming a cul de sac which made 
complete cothis impossible, a decree of nullity was granted to the 
husband. D e v. A — ff, (1845), 1 Hob Eccl. 279.* N 

(ii) Wife labouring under a congenital malformation. 

Where the wife was labouring under a congenital malformation rendering 
consummation impossible, and which was only removable at con- 
siderable risk to her life. TP — v II — , falsely called W — (1861), 

2 8w. & Tr 240. 0 

(ill) Wife’s refusal to submit to remedies considered dangerous. 
In one case, where a middle aged wife successfully resisted for nearly three 
}care, but no malformation was founi to exist, and she refused to 
submit to remedies, because they were considered dangerous, — under 
the above circumstances a deciee was granted to the husband G — 
V. G— (1871), L R. 2 P and 1) 287. P 

(iv) Wife suffering from hysteria and having no sexual desire. 

(а) In another case a decree w'as granted to the husband where his wife, aged 

eignteen, and who was of a hysterical temper, struck her husband when 
he attempted and threafened to drown herself, refused the remedies 
and said that she had no sexual desire J\ v. L , falsely called P. 
(1873), 3 P D.73, n 

(б) The husband’s attempts at intercourse with his wife brought on InjslcJta. 

She refused to submit to an inspection On evidence of co-habi!;ation 
for throe years without consummatiorj, the Court made a decree of 
nullity in his favour. 11. v. i’., L Rf, 3 P. and 1). 126. R 

(v) WIFE’S REFUSAL TO SUBMIT TO EXAMINATION, 1^10. 

(а) A third case the following paiticulais were proved, — Cohabitation for three 

years, husband's attempts exciting hysteria and light, and the wife’s 
refusal to submit to examination. Held husband was entitled to the 
decree. H. v. P. (1873), L R 3 P. and D. 12C. B 

(б) A decree Wiis granted to the husband in a case where it was found that 

there was no attempt on the part dt the husband, but there was a 
refusal to submit to his examination on the wife’s part. S. v. S., (1908), 
24 T.L.R. 253. T 

(vi) Persistent refusal of a party. 

Gases have arisen where incapacity of a party has been inferred from persistent 
refusal. Bee S. v. A., (187S), 3 P. & D. 12. U 

(vii) Wilful refusal of marital intercourse ,i 

(a) IS not in itself sufficient to justify the Court in declaring a 

marriage to be null by reason of impotence. Dixon’s Law and Prac- 
tice in Divorce, Fourth Ed,, 37. Y 

(5) But where a wife has hitherto resisted, and continues to resist all attempts 
at marital intercourse, the Court, inferring incapacity from th^ 
refusal, decrees nullity. S. v. il., 3 P. & D. 72. V 
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i.^** Thai the respondent was Impotent at the time of the marriage^ etc.*’ 

’—{Continued). 

B.— EXAMPLES— 

(viii) REFUBAIj to submit to operation considered slightly 
DANGEROUS. 

A decree was granted to the husband under the following circumstances, — wife 
laged twenty-three being vaginismus, slept with husband occasionally 
for throe years, and refused a slightly dangerous operation. L v. L., 
(1882). 7 P. A D 16. X 

(ix) WIFE’S CRUELTY TOWARDS H^'RAND. 

In this case the wife resisted full intercourse for six months, called her husband 
a brute, declined to have children, and refused inspection. Held 
hubl^aud was entitled to a decree. E v. E . otherwise T (1900), 50 
W.R. (Eng )r)07. Y 

(2) Decpees of nullity of marriage have been refused to the husband in the follow- 
ing cases. * 

(1) PARTIES LIVING TOGETHER FOR A LONG PERIOD. 

Where the parties lived together for nine years and the Court was not satisfied 
as to the attempt<^ by the husband, a decree for nullity was refused. 
S. V .1 , (1878), 3 P. & D.72. Z 

(li) SECOND MARRIAGE OF WIFE. 

A decree was refused in a case of a second marriage of the wife after effective 
co-habitatioa with the first husband. Briggs v. Morgan. (1820), 3 
Phillim. 325. A 

(ill) INCAI’ABILITY OF (’ON('EPTION. 

(a) Merc — is not <i sullioiuut ground alone Dixons Law and Practice in 
^ Divorce, Fourth Fid , 34. B 

(d) The onl} question is whether the wife (or husband; is or is not capable of 
sexual iiitcrcoi^rse, or, if at present incapable, whether that incapa- 
city can be removed. (Lbid) C 

(3) Decrees for nullity were granted to the wife injthe following case. 

(l) HI’SBANU IMPOTiLNT AND LEAMNG THE COUNTRY. 

In a case where tho husband and wife woro aged forty-one and seven toqn res- 
pectively, and eleven years later she was virqo Intacta, and the 
husband having confessed bis impotence, left the country. A decree was 
granted to the wife. Pollaid v. Wybiiin, (1823), 1 Hagg, Ecc. 725. D 
(ii) Husband incurably impotent 

In one case where there was a separation at the end of three months, and 
there was no perfect sign of virginity or of connection, but the husband, 
although bo had no visible defect, was believed lo be incurably impo- 
tent, a decree was granted to the wife. G — s, falsely called T’-e, v, 
2'— r, (1854), 1 Ecc. & Ad- 389. E 

(^ll) WIFE’S SEDUCTION BEFORE M.ARRIAGE. 

In a case where wife was seduced by another before marriage and the husband 
admitted impotence, a decree was granted to tho wife. B otherwise 
K. v. R., (1907), 24 T.L.R. 65. F 

(iv) Conduct of the parties. 

A decree was also granted to the wife m a case where the following circum- 
stances were found to exist —separate beds, 8 months after marriage, 
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4.—‘“ That tbt respondent wne Impotent at thp time of the marriage, etc. *’ 

— {Oontinued), 

B.— EXAMPLES— (ConcZw*d). 

against wife's wish ; afterwards same bed and attempts ; deed of 
separation unwillingly executed by wife ; husband refused examina- 
tion. V. J3 , fl901), P. 39. G 

(v) Presumption of impotence to be attributed to tJie husband. 

If both parties to the marriage appear capable,^ the impotence must be attri- 
buted to the husband unless the woman resist. Per Curiam in Af— e 
V. Af— <?. (1853), 2 Rob. Eccl. 625. H I 

(4) Decrees of nullity were refused to the wife in the following oases. 

(i) Evidence of incapacity being not conclusive. 

Where the doctor's evidence was uncertain and the husband denied, the wife’s 
assertions as to incapacity were not accepted. U. v. J>, (1867) L.R. 
1 P. & D. 460. But see also P. v. P (1900), 25 T.L.R. 638, m which 
the Court pronounced the incapacity of the wife on her own statements. 

(ii) Husband’s incapacity not being permanent. J 

Where during a co-habitation of three months, two attempts wore made, un- 
successful owing to the husband's habit of self-abuse, and where the 
husband refused to give up the habit and left the wife, the Court 
refused to assume permanent incapacity in the husband. E. v. E., 
(1863), 3 Sw. &Tr. 240. K 

(ill) Incapacity of the husband curable under great moral 
restraint. 

Where the arose from a defect, not apparent, but curable under great 

moral restraint and there was no report of the wife’s condition, the 
Court refused to grant her a decree. S. v. E., 3 Sw. At Tr. 240. L 


C.— PRACTICE IN CASE OF ALLEGED IMPOTENCE— MEDICAL EXAMI- 
NATION AS TO ALLEGED IM POTENCY.^ 

(1) Neoeuity for medical evideace regarding impotenoy. 

In nullity cases on the ground of impotence medical evidence as to the condi- 
tion of the parties is necessary. Browne and Powles on Divorce, 
Seventh Ed., 1905, p. 405. M 


(2) Application for the appointment of medical Ins^ctore. 

(a) For the purpose of obtaining the necessary medical evidence, the solicitor for 
the petitioner, as soon as the answer is filed or the time for doing so 
has expired, or no appearance has been entered, should take out a sum- 
mons for the appointment of medical inspectors for the purpose of 
examining the parties. Browne and Powles on Divorce, Seventh 
Ed., 1906, p 405. N 

(5) When a suit for nullity of marriage by reason of impotence is in a position 
to be set down, application should be made on summons/. to the 
registrar for an order for the appointment of medical inspectors and 
for the hearing of the case in caiTiera, Matrimonial Causes Act, 1857 
(20 4& 21 Viot., 0 . 85) B. 22, 0 


(B) Serrloe of lommoDi. 

Personal or substituted service of the summons is necessary only if the res- 
pondent has not entered an appearance. Laws of England, Vol. XVl, 
pp. 609, 627. P 
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That the reapoadeat wa^ impotent at the time of the marriage, etc, ^ 

— (Concluded), 

C.— PRAOTICIB IN CASE OP ALLEGED IMPOTENCE -MEDICAL EXAMI- 
NATION AS TO ALLEGED IMPOTENGY— (Condaded). 

(4) Appointment of medical inepectore. 

Tbeso inspectors are alvvays appointed by the registrar, and neither of the 
■parties has any voice in the matter. Browne and Powles on Divorce, 
Seventh Ed., 1905, p. 405. Q 

(5) Who can obtain the appoint meat of medical inspeotora. 

Either party can obtain the appointment of medical inspectors. (Ibtd) R 

(6) Effect of either party ref using to obey order for medical examination. 

If either party refuse to obey the order for medical examination, the other 
party is not to bo thoreoy prejudiced, and the petitioner will not be 
prevented from proceeding to trial. (J6id ) S 

(7) Medical iDspectora to be sworn— Parties to be identified in their presence 

The medical inspectors have to attend before the Registrar to bo sworn, and 
the parties have to be identified in their presence. Browne and 
Powles on Divorce, Seventh Ed , 1905, p. 40G. T 

(8) Liability for fees of medical inspector. 

The solicitor for the party claiming a decree of nullity is responsible for the 
medical inspector's fees Browne and Powles on Divorce, Seventh 
Ed., 1905, p. 406. U 

( 9 ) Application for the hearing of such cases in camera 

The general practice is for the petitioner to make an — Browne and Powles 
on Divorce, Hcvoiith Ed., 1905, p. 405. Y 

D.— THREE YEARS’ RULE IN ENGLAND. 

(1) Asoertaiament of incapacitated person— Three years’ rule in England. 

(a) In the absence of an apparent physical infirmity, co-habilation jor three 

years has been invariably required, to ascertain with whom the fault 
lies. Scutt V. Jo7ies, 2 N C. 38. W 

(b) But the general rale requiring three yeari^’ oo-habitation is not absolutely 

binding when tbe actual co-habitation has been sufiicieutly long to 
enable the husband, if capable, to overcome any temporary impedi- 
ment to consummation. N. v, M,, 2 Rob. G25. X 

(2) Application of the three years’ rule. 

The three years’ rule only applies when the impotence is left to be presumed 
from continued nou-consummation ; and not when it arises from 
another manifest cause. F, v. D,, 4 Bw. & Tr. 91. Y 

(3) Cases where the three years’ rule is not adhered tOe 

(a) Where a visible defect of an incurable nature announces the incapacity of 
man or woman, the Court acts upon it without regard to the length 
of 00 - habitation. Qreenstreetv, Comyns, 2 Phill. 10. Z 

, (6) Where the infirmity charged can be ascertained at once, the triennalis 
cohabitatto is unnecessary. Byiggs v. Morgan, 3 Phill 329. A 

(c) Henoe the three years’ rule is nut compulsory. The Court is not bound to 

adopt the letter in exclusion of the spirit of the rule. .4. v. B , 1 E. 
& A. (Sp.) 15. B 

(d) Thus in one case nullity was pronounced after a co-habitation of three 

months only, upon a medical certificate, apparently conclusive, that 
the impotence would be permanent. Q,v T., 1 E. & A. 389. 0 
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' 2^^** Thai the parties are within the prohibited degrees of consanguinity, 

(1) Prohibited degrees In this country not same as in England. 

fa) The “ prohi bited degrees ” referred to in the Section do not necessarily 
mean the degrees prohibited by the law of England. 12 C 706 ; 17 C. 
324. D 

(6) The English prohibited degrees is not the law for Christians in India. 12 G. 
706 (730) F B. E 

(c) Nor was it the law applicable to Christians uin India generally before the 

forming of this Act. 12 C. 706 (728). P 

(d) The application of the English law of prohibited degrees to all Christians 

in India would be a most momentous change in the marriage law of 
the large niiijoiity of the christi^ins in India. ^ The Courts will not 
presume such a change to have been effected by the Act unless the 
intention of the legislature to make the change has been expressed 
m unmistakable language. 12 0.706,(731). G 

(e) As to the law as to prohibited degrees in England. See Brook v. Brook, 

9 H L.C. 214 cited m 12 C. 706 (710-711). H 

(/) As to the extent to which the law of England was carried by the English 
into India. See 1 M T A. 305 , 1 M.l A. 175 , 1 B L II (0 C.J.) 87 , 
9M.I.A. 3S7. I 

(g) As to the powers of Indian Courts m matters of granting divorce, etc., prior 
to the Divorce Act. See 12 C 706 (722—728) J 

(7z) Among Hindus and Muhammadans the questions relating to marriage are* 
governed by their peisonal laws. As regards the followers of other 
religions, the rule of equity, justice, and good conscience, as found in 
the usages of the class to which they belong, would regulate the 
question regarding marriage 32 C. 187 = 9 C W/N. 323 = 1 C.B J. 
55. See, also, 12 C. 706 (P.B ) K 

(») Where all that was known in respect of the parties a marriage was that 
they were Roician Catholics with Portuguese names, it not having 
been found whether they were of English or any other Eurepean 
descent, or of n.itive or mixed parentage, heldj that the prohibited 
degrees for the parties to the marriage wcie not the degrees prohibited 
by the law of England, but those prohibited by the customary law 
of the class to which they belonged, i e , the law of the Roman 
Catholic church as applied in India. 12 C. 706 (F.B.) L 

f2) Marriage properly and duly performed— Ppesumption of validity. 

(а) Where a man and a woman intend to become husband and wife, and a 

ceremony of marriage is performed between them by a clergyman 
competent to perform a valid marriage, the presumption is in favour 
of evorything neoossary to give validity to such marriage, and it is 
one of exceptional strength, and, unless rebutted by evidence,^ strong 
distinct, satisfactory and conclusive,” such presumption must prevail. 
{Ber Ga7th, C.J., and Wthofi, J.) (Piers v. Piers). (2 H.L.C. 331, 
F.) 12 C. 706 (F.B.) M 

(б) The presumption in favour of everything necessary to give validity to a 

marriage is one of exceptional strength, and the evidence to rebut the 
presumption must he strong, distinct, satisfactory and conclusive. 9 
C. W. N. 323 = 1 C. L. J. 65 = 32 C. 187. N 
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2,-^**TbMt tbe parties are witkiathe prohibited degrees ot consaaguinity**^ 

— {pontinued). 

(3) Roman Catholic marriagec. 

(a) As according to the rule of the Ohuroh of Rome, a dispensation from the 

proper ecclesiastical authority is necessary to give validity to a 
marri.ige between a man and the sister of his deceased wife, held that, 
^here the parties were Roman Oatholics and intended to become 
• husband and wife, and a ceremony of marriage was performed between 

them by a Aergyman competent to perform a valid marriage,* 
the Court was bound to presume that a dispensation necessary to 
remove the obstacle to the marriage on the ground of affinity had 
been obtained. 12 0. 706 (F.B.) 0 

(b) The Cour^ in India will not disallow the marriage of a Roman Gatholio 

of Indian domicile, who has obtained the necessary dispensation, 
with his deceased wife’s sister, though, by the law of her own 
Church, she way be incapable of contracting tbe marriage. 9 G.W.N. 
323 = 1 C. L. J. 55 = 32 0. 187. P 

(4) Relief provided for by this Act only applies to Christian marriages. 

(a) The marriages contemplated by the Divorce Act of 1869 are those founded 

on the Christian principle of a union of one man and one woman to the 
exclusion of otherb. 17 M. 235 (245) (F.B.) Q-R 

N B. — On this subject, see also notes under S. 2 supra. 

(b) The Act does not therefore contemplate relief in cases, where the parties 

have been married under the rites of Hindu Law, a Hindu marriage 
not being monogamous. {Ibid). B 

(c) Polygamy cannot possibly be recognised as a legal institution among any 

class of Christians m this country. U. B. R. (1897—1901), Vol. II. 
488 (494). T 

(d) A Christian, who has a wife married to him as a Christian, cannot, by the 

profession of a conversion tn a polygamous religion, form a legal 
union with another woman. U.B.R (1897 — 1901), Vol. II, 488 (494). U 

(5) Suit for nullity of marriage— First wife being the uterine half sister of second 

wife— Domicile. * 

The petitioner, a member of the Church of England came to Ind^a in 1867, 
hfs domicile of origin then being English, and married a certain lady 
in 1871 ; but his domicile at 'the date of this marriage was uncertain. 
Four years after the death of the first wife, be contracted a second 
marriage in 1887. The first wife having been the uterine half-sister 
of his second wife, he petitioned for a decree of nullity of marriage, 
on the ground that the parties to the marriage were within the 
prohibited degrees of affinity. Held, tbat, either the petitioner 
earned with him to India the laws as to capacity to marry by which 
he WAR originally governed, or he was governed by the law of the class 
to which he belonged , and that upon no view of the case could tbe 
marriage bo supported. 17 C 324. Bee also 16 A. 212 (215). V 

(6) Law governing validity of marriage — Domicile. 

{a) “It is a well-recognized pnnoiple of law that the question of personal 
capacity to enter into any contract is to be decided by the law of 
domicil. It 18 , however, urged that this does not apply to the 
contract of marriage, a id that a marriage valid according to the law 
of the country where t is solemnized is valid everywhere. This, in 
our opinion, is not a oorreot statement of the law. The law of a 
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country where marriage is solemnized must alone decide all questions 
relating to the validity of the ceremony by which the marriage is 
alleged to have been constituted , but, as iii other contracts, so in that 
of marriage, personal capacity must depend on the law of domicil , 
and if the laws of any country prohibit its subjects within certain 
degrees of consanguinity from contracting marriage and stamp a 
marriage between persons within the prohibited degrees as incestuous, 
this, in our opinion, imposes on the subjects of that country a 
personal incapacity which continues to afiect them so long as they are 
domiciled in the country where this law prevails, and renders invalid 
a marriage between persons both, at the time of their marriage, 
subjects of and domiciled in the country which imposes this restric- 
tion, wherever such marriage may have been solemnized.” So^fo- 
mayor v. De Barros, 3 P D. 1 — C. A. W 

(6) Personal capacity to contract marriage depends, when the domicils of the man 
and woman are different, upon the law of the man's domiciL If, there- 
fore, the marriage is valid by the Liw of the man’s domicil, it is valid, 
although it may be invalid by the law of the woman’s domicil Sotto- 
mayoiw jBn??os, 5 P.D, 94, Dicey ’s Conflict of Laws, 1890, p 626 X 

(7) English marpiages, validity of Marriages of Jews and Quakers. 

(а) The validity of a marriage m England, as regards forms and ceremonies, 

now almost entirely depends on the observance of statutory provisions. 
XVI Laws of England. Vol. XVI, p 279 Y 

M.B,— See Notes under S. 18, hvpra 

(б) But marriages according to the usages of Jews and Quakers are to a large 

extent exempt from the provision^’. (Ibid) Z 

(c) The English Ijaw with respect to the prohibited degrees of consanguinity 

and aflinity affects all persons domiciled in England, including Jews 
and Quakers, wherever the marriage may take place. Re De Wilton, 
DeWilton\ Monte fioi e , 2 Oh. 4Si., A 

(d) And on the other band, if the law of the domicil of each of the parties is 

complied with in this respect, the marriage will be recognised as valid, 
although it may be within the prohibited degrees According to English 
ldVN,ReBoz 2 ell%'s Settleniet^Husey-IIimty. Bozzelli,{l902) , 1 Ch. 751. B 

(e) A Jew and his niece, both domiciled in England, went through a form of 

civil marriage and afterward^ a marriage according to the usages of 
the Jews, at Wiesbaden, and also subsequently at Pans, and it was 
held that the marriage was void, although it would have been valid 
according to the local law and also according to Jewish law. Rc De 
Wilton, De Wiltony Montijune, (1900), 2 Ch. 481 C 

(/) The usages of the Jews permit marriages between a man and his deceased 
wife's sister, or deceased wife’s niece or deceased nephew’s wife. 
Laws of England, Vol XVI, p 286. ^ D 

(8) Yoid and voidable marriagea^Difference— Relationship by consanguinity. 

(a) Petitions as to nullity are of two classes according as they relate to marriages 

which are void ab i7ittio, or only voidable. Laws of England, Vol. 
XVI, p. 499. E 

(b) As void marriages have, even in the absence of judicial proceedings, no 

effect in law, it is not absolutely necessary to obtain a decree of nullity. 
Laws pf England, Vol. XVI, p. 499, p 
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(9) Bigamy or consaDguinity. 

(a) This IS specially the case in cases of bif^amy or coosaiiguinity which are 
absolucely void Laws of England, Vol. XVI, p. 199. Q 

{b) In such cases there can be no doubt that the marriage is void. Laws of 
England. Vol. XVI, p 499. H 

* (c) A marriage between persons within the prohibited degrees of consanguinity 

or affinity is* absolutely null and void for all purposes whatsoever.* 
Marrriago Act, 1835 (5 & 6 Will. 4 C. 54), s. 2 , Be Wood, Ex parte 
Naden, (1874), 9 Ch. App. 670. I 

N.B. — Formerly such a marriage was only voidable by sentence of the Ecclesi 
astic^l couLt during the life time of the parties. Elhoty, Qurry (1812), 
2 Fhilhm IG. J 

(d) The prohibited degrees, ivhich have received statutory recognition, were 
expressed in Eatable set forth by authority in (15G3). See Btat. (1536) 
28 Hen. 8, c. 7, Ss. 11 . Stat. (1536) 28 Hon. 87, c. 16, s. 2.Stat. 
(1540), 32 Hen. 8, c 38 , Stat. (1558), 1 Eliz c. 1, s 3. K 

N B. — The two former statutes, though repealed by Stat. (1554) 1 & 2 Ph. & 
M.c. 8, may be referred to as explaining the Stat. (1540) 32 Hen. 8, 
c. 38, which was contirmod by Stat. (1558), 1 Eliz C. 1, s. 3 ; See 
B. V. ChadivicKy (1847), 11 Q B 173, Brook v. Brooky (1861), 9 H.L. 
Cas. 193. L 

(10) Insanity and want of consent. 

(a) The rule as to the absolute invalidity of marriages docs not apply with 
equal force if want of consent (including insanity) be the ground. XVI 
Laws of f^iUgLiiiJ, p. 499. M 

* (5) But a decree may be obtained, of light, whatever the merits of the 
parties, and IS often of groat iinporLince by way of preserving evi- 
dence of the facts alleged (Ibid), N 

(11) Relationship by half blood. 

In reference to the prohibited degrees, relationship by the half blood is a bar 
^o marriage equally with relitionsbip by the whole bloo^. B. v. 
Brighton (Inhabitants), (19G1), 1 B. & S. 447 (Marriage with daugh- 
ter of half-sister of deceased wife) , In the Goods of MetlOy Mettp v. 
Metiey (1859), 28 L J. (P. & M ) 117 (half-sister of deceased wife). 0 

(12) Illegitimate relationship. 

And illegitimate equally with legitimate relationship R v. Brighton, (In- 
hab%tants)y (18G1), 1 B. & S. 147 Blackniore v. Bridevy (1816), 2 
Phillim. 359, R v Chadwick, (1847), 11 Q.B 173, 205 , R v. St.- 
giles in-ihe fields (Inhabitants) (1847), 11 Q B 173, approved in Brook 
^ V. Brooky (1861), 9 H L Gas 193 P 

(13) Mere carnal connection with a woman. * 

But carnal connection without an actual and legal marriage does not consti- 
tute afhnity. Wing v Taylor, (1861), 30 L J. (P M. A.) 258. Q 

(14) Affinity to wife’s kindred 

A husband is of affinity to his wife’s kindrod. Laws of England, Vol. XVI, 
p. 284 R 

(15) Affinity to husband’s kindred. 

And a wife of affinity to her husband’s kindred. (Ibid.) B 
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(16) Affinity between kindred of hueband and kindred of wife. 

But the kindred of a husband are not of affinity to the kindred of his wife. 
(Ibid.) T 

(17) Marriage between two brothers and two sisters. 

And therefore, two brothers, for instance, may marry two sisters. (Ibid), 

(18) Marriage with deceased wife’s sister or half sister— English Law. 

(fi) Before the 28th August, 1907, a marriage with a deceased wife’s sister or 
half-sister was void as being within the prohibited degrees of affinity. 
Laws of England, Vol. XVI, p. 284. Y 

(6) “It is now provided that no such marriage, whether contracted before or 
after that date, within the realm or without, shall be deemed to have 
been or shall be void or void:ible as a civil contract by reason only of 
such affinity, provided that in case any such marriage was, before the 
28th August, 1907, annulled, or that either party thereto, after the 
marriage and during the life of the other party, did before that date 
lawfully marry another person, it is to bo deemed to have become 
void upon and after the day on which it was so annulled, or on which 
either party so lawfully married another person.” Deceased Wife’s 
Sister’s Marriage Act, 1907 (7 Edw 7, C. 47), S. 1. W 

(c) With regard to marriages lUr the colonies with a deceased’s wife’s sister, 
the rule was that if each of the parties was, at the date of the marriage, 
domiciled m a place where such a marriage was legal , it would bo 
recognised as legal in England, and the issue of the marriage as 
legitimate for all purposes except the right of inheriting real property 
or a title or dignity m the United Kingdom. See Brook v. Biook^ 
(1861),9H. L Cas. 193. ^ X 

N.B. — 1 The word “sister” in the above nymtioned statute includes a 

sister of the half-blood 7 Edw., YU G 47. s 5. Y 

N.B.— 2. But the Ac!; does not legalise a marriage with the sister of a divorced 
wife, or of a wife who has divorced her husband, during the life-timc 
of such wife. (Ihid)^ S 3 (2). Z 

N.B. — 3. Nothing in the Act relieves any clergymen of the Church of England 
who marries or has married his deceased wife’s sister, from liability 
to ecclesiastical censure therefor. (Ibid ,5.4^ A 

(19) Indian Law as to deoeaBed wife’s sister. 

In India there is no lex domicile. There is no enactment absolutely forbidding 
the marriage of a domiciled British Indian subject with his deceased 
wife’s sister. 32 C. 187 = 9 C.W.N. 323 = 1 C.L.J. 55 , 12 0. 706. B 

NT 

(20) Marriage with deceased wife’s sister— Roman Catholic Christian of Indian 
domiolle — Marriage valid, when. 

The Courts in India will not disallow a Roman Catholic Christian of Indian 
domicile, who has obtained the necessary dispensation, from marrying 
his desceased wife’s sister, though by the law of the church to which 
the latter belongs, she may be incapable of contracting the marriage. 
The husband’s capacity renders the marriage valid in law. 32 C. 187 
=9 C.W.N. 323 = 1C.L.J. 55 ; 12 C. 706. C 
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(21) " Natural or legar’— Meaning of the terms— Relatlonihip by adoption 

(a) The word in brackets “whether natural or legal'’ qualifying the word 
cansanguinity point to consanguinity by adoption, 12 G. TOG 
(729) (F.B.). D 

(a) Thus it prevents a Native Christian, who has been adopted, on the one 
hand from marrying the daughter of his adoptive father, etc , and, on 
the other hand from, marrying a woman too nearly related to him 
by birth. 12 0. 706 (7291 P.B. 

J.— “ That either party was a iunatic or idiot.” 

<1) Reason of the rule as to insanity being a ground for a suit for nullity. 

Without spundness of mind there is no legal consent — none binding in law — 
insanity vitiates all acts." Portsmouth v. Portsmouth, 1 'ELskgg. E. 
R. 360 ; Hull v. Hull, 17 L.T. 235. F 

(2) Suit by insane husband Itf ter recovering his reason. 

A husband or wife, on recovering reason, may sue for nullity, if insane when 
married. Turyier v. Meyers, 1 Hagg. G.B. 411. 0 

(3) Suit by guardian. 

Where in a nullity suit a guardian ad litem has been assigned to a lunatic, if 
in the course of the •lUit it is alleged that the lunatic has recovered 
his or her sanity, the Gourt will not make a decree at the instance of 
the guardian till that question is settled. Hancock v. Peaty, L.R., 
1 P. & D. 335 ; 36 L.J.P. 57. H 

(4) Doubt as to alleged insanity- Effect. 

* No order ought to be made under rule 196 of the Divorce Rules if there is a 

5o9iayide doubt as to the patient’s sanity. See Fryv. Fry, (1890), 
15 P.D. 50 , 59 L.J.P. 43 , 62 L.T. 501. I 

4,—** Nothing in tifis section shali affect . . . .force or fraud, ” 

(1) Scope of the provision. 

There was a slight difference in the Gommittee as to the last claue of S. 19. 

The High Courts inherit from the Supreme Courts, which in their 
turn inherited from the Ecclesiastical Courts, a jurisdiction to make 
decrees of nullity of marriage on the ground of force or fraud. It is 
very rarely put into execution. It is the opinion of some that force or 
fraud should be specific and distinct ground of nullity, as is done in 
the New York Code. The objection is that force is quite unknown 
among Europeans and equally so among Native Chiristians. The 
extraordinary publicity of native marriages is a complete security 
against force. As regards fraud, the select committee would have 
had a difficult undertaking in hand if it had tried to define the kind 
of fraud which should invalidate a marriage. Absolute personation 
of one man by another (from wl^ich the jurisdiction has apparently 
descended), is practically impossible in modern society. As to the 
other Kinds of fraud, take a very strong case. If a ticket-of-leavo 
man comes to India from Australia, and, concealing his antece- 
dents, marries an European Woman, is the marriage to be set aside? 
A more cruel imposition can scarcely be imagained and yet modern 
ideas would seem tc require the marriage to be maintained. The 
Select Committee however, did not wish to take away from the High 
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Courts any jurisdiction which they at present possess. If those 
Courts are ever called upon to exorcise it, they will discover and 
apply for themselves the proper existing limitation. 

See speach by Hon’ble Mr. Maine in the Legislative Council on the 26th Feb. 

1869 printed in the Fort St. George Gazette. Supplement, March 31st 
1869, p. 7. J 

(2) Frandalent miBrepreBentatioD— Effect — English Law. 

(a) " Fraudulent misrepresentation or concealment does not, apart from duress 

or imbecility of mind amounting to insanity, afiect the validity of a 
marriage to which the parties freely consented with .a knowledge of the 
nature of the contract.'* See Portsmouth (Cofiintees) v. Portsmouth 
(Earl), (1828), 1 Hagg. Ecc. 356, and note (1) Afess v. Afoss, (1897), P 
263. K 

N.B. — The Law in this country differs. 

I 

(b) In one case where the wife, who was pregnant by another man at the time 

of the marriage, deliberately deceived the husband as to her condition 
and previous conduct, it was held that that was no ground for question- 
ing the validity of the marriage, Templeton v. Tyree, (1872) L.R. 2 P. 
& D. 420 , Field’s Marriage Annulling Bill, (1848), 2 H. L. Cas. 46 , 
Sullivan V. Sullivan, (1818), 2 Hagg. Cons. 288. L 

(3) Threat or duress. 

But the marriage would be invalid if a person is induced to go through a 
ceremony of marriage by thre its or duress lU} tlett (falsely called 
Bice) V. Rice, (1894), 72 L T 122 M 

(4) Examples of threats or duress. 

(i) Threat to blow out brains, etc. 

A girl of sixteen who rejected the advances of the respondent was threatened by 
him that her brains would be blown out unless she consented to marry 
him. A pistol was also pointed at her. She afterwards consented to 
marry him on condition that he would pub away the pistol. A few days 
later she was intercepted by biin on a railway journey and on the 
pretence that they were going to see her mother taken to a regis- 
tering office where the ceremony was performed, during which 
cermony she fainted. The marriage w'as not coribummated. Under 
the above circumstances the carnage was declared null and void. 
Ricev, Rice, (1894), 72 L T. 122. But see also Cooper v. Crame, (1891), 
P. 369 N 

(ii) Threat of bankruptcy progebdingb, etc. 

In one case were an heiress of twenty two years of age was threatened with 
bankruptcy proceedings unlcsb she married the respondents, and 
where, just before the marriage ceremony the respondents threatened 
to shoot her if she showed that she was not acting of her fre^ will, 
and where the parties separated immediately after the ceremony, thus 
leaving the marriage unconsummated, a decree of nullity was pro- 
nounced. Scotty. Sebiight, (1886), 12 P.D. 21 0 

(ill) MARRIAGE WITH GUARDIAN. 

Where a girl of twelve was married to her guardian in whose custody she was, 
and where there was also evidence of duress, the marriage was 
declared void. Harford v. Morris, (177G), 2 Hagg. Cons. 423. P 
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(iv) Enticement fbom school. 

For a case where a decree of nullity was granted in the case of a marriage of 
a minor was enticed away from school and married, under representa- 
tions peculiarly base and fraudulent, see Miss Turner’s Case, McQueen's 
Practice in Pari., Div. 642 , Edin Rev., Vol 47, p 100. Mrs. 
Wharton’s case, 475 . see also iScott v. Sebright^ 12 P.D. 21. Q 

(5) Intoxication. 

So also a marriage ceremony, which a person is induced to undergo while in 
a state of intoxication would be invalid. Sullivan v. Sullivan, 2 
Hagg. Cons. 238. R 

(6) Erroneous belief as to nature of marriage ceremony. 

So also a marriage ceremony which a person is induced to undergo on an 
erroneous belief as to the nature of the ceremony is void. Ford v* 
Stier, (ISgCi p. 1. S 

(7) Example of erroneous belief as to ntaure of ceremony. 

Where a girl of seventeen was induced to go through the ceremony of marriage 
being led to behove that it was merely a cercmon> of betrothal, and 
the marriage was never consummated, the Court granted a decree of 
nullity of marriage. Fo7d v. Sticf, (1890), p 1., llall v. Uall, (1908), 
24 T.L.R. 750. T 

( 8 ) Want of real consent by one of the parties. 

— to the marriage makes it invalid, XVI. Laws of England, 279. U 

(9) Pregnancy. 

* Pregnancy by another man, and concealment of it at the time of marrying, 
^ does not render the marriage void, ilfoss v. Jfoss, P. 1897, 2G3. Y 

(10) ’Mistake’. 

(a) ” It is nccoBsar} fgr a valid mariiage that the parties should consent to 
marry one another, ff, therefore, there is a mistake in the person 
w'lth whom the contract is made, as where A, goes through a 
ceremony of marriage with B, thinking he is marr>iDg C, or in the 
case of a marriage in masquerade, where one party has no knowledge 
who the other may bo, the marriage is void.” H v. Miltis, (1844), 
10 Cl. & Fin. 534. W 

(5) But no other kind of mistake will affect the validity of a marriage. 

Sullivan v. Sullivan, (1818), 2 Hagg Cons 238, Per Sir W Scott, at 
p. 24G. X 

(11) Plot to procure a marriage with an unworthy person. 

” Even if a man is the victim of a plot to procuic a marriage by him with a 
parson m all respects unworthy, the validity of the marriage is not 
affected, provided he consents, any mistake as to the character or con- 
dition of the person he is marrving is immaterial.” Sullivaiiv. Sullivan 
(1818), 2 Hagg. Con 23R Pet Sir TV Scott, at p 246 Y 

20. Every decree of nullity of marriage made by a District 
Confirmation of Subject to confirmation by the High 

District Judge’s Court, and the provisions cf S. 17, clauses 1, 2, 3 
and 4, shall, mutaUs mutandis, apply to such 


decrees. 
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<Notes). 

General. 

(1) English Law and Indian Law, difference between. 

According to the English Law, a decree of nullity of marriage is to be in the 
first instance a decree msi, and is not to be made absolute till the 
expiration of six months from the date of the decree nisi, unless the 
Court for special reasons fixes a shorber period ; and during this period 
of interval, any person may intervene, as is provided for by this Act 
in suits for dissolution of marriage. This Act makes no provision for 
intervention in suits for nullity, whether such suits be instituted in 
the District on the High Court. See Mat. G. Act. 1873, S. 1, Battigan 
on Divorce, 1897, p. 148. „ Z 

(2) Decree nisi for disaolution and decree nisi of nnllity— Difference. 

Except in the case of a decree made by a DistnCb Judge a decree of nullity is a 
final, decree as soon as it is made , but it is otherwise in the case of a 
decree for dissolution (see S. 16). Further, unlike a decree ntsi for 
dissolution of marriage, a decree of nullity made by a District Judge 
may be confirmed by the High Court immediately after it has been 
made. (See. S. 17). See Battigan on Divorce, 1897, p. 148. k 

(3) Marriage with an idiot, xaiidity of. 

• 

(a) Among Christians, if a person is an idiot, at the time of the marriage, he 

or she is not capable of being bound by the transaction in any shape 
or form. 8 Bom. L.B. 982. B 

(b) Civil disabilities, such as prior marriage, want of age, idiocy and the like 

make the contract void ab initio not merely voidable These do not 
dissolve a marriage already made, kut they render the parties in- 
capable of contracting at all ; they do not /put asunder those who are 
joined togethe^ but they previously hinder the junction. Per Curiam 
in Elliot V. Qurr, 2 Fhill. 16 cited and followed in B Bom. L.B. 982 
(984). C 

(c) If any person under the above mentioned legal disabilities come together, 

it is a meretricious, and not a matrimonial, union ; and so no sentence 
of avoidance is necessary. ElVkyt v. Ouri, (1834), 2 Phill. 16 cited and 
followed in 8 Bom. L.B. 982 (984). D 

21, Where a marriage is annulled on the ground that a former 
husband or wife was living, and it is adjudged 
lecfmarnage^^"”'^^ subsequent marriage was contracted in 

good faith and with the full belief of the parties 
that the former husband or wife was dead, or when a marriage is 
annulled on the ground of insanity, children begotten before the 
decree is made shall be specified in the decree, and shall be entitled 
to succeed, in the same manner as legitimate children, to the estate 
of the parent who at the time of the marriage was competent to 
contract. 
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Children of annulled marriage. ” 

(1) Principle of the Beotion. 

This section embodies a limited application of a principle which lawyers would 
gladly see engrafted on English Law It. is the principle that mar- 
riages contracted in good faith, but declared to bo null, shall be 
maintained as far as possible. The section which is taken textually 
from the Ne\^ York Code and resembles the provisions of the French 
Code, and the numeroub systems descended from the Roman Law,* 
permits the children to succeed as legitimate to the property of the 
party competent to marry, and thus relieves thorn, pro tanto, from 
the stigma of illegitimacy. See speech by Hon’ble Mr. Maine in the 
Legfslative Council on the 26th Feb. 1869. Printed in the Fort 
St. George Gazette, Suppt Slst March 1869 at p. 7 E 

(2) Application of the section^ 

(а) This section only applies to children of annulled marriages, where the 

annulment has been made on one of two grounds, rie., on the ground 
that the former husband and wife was living, or on the ground of 
insanity In both these cases, it is declared that the children 
begotten before the decree is made shall be entitled to succeed in 
Oie same 7nan7ier as legitimate children. See Battigan on Divorce, 
1997, p. 148 B 

(б) Hence, where a marriage h annulled on any other ground except the two 

mentioned above, a** for instance, where it is annulled on the ground 
of relationship within prohibited degrees, or on the ground that the 
consent of one of the parties to the marriage was obtained by fraud or 
force, the children of such marriage have no rights of succession 
under this section. (Ibid). G 

(c) The words used iii^ the section are *' children begotten before the decree is 

made ” The use of the word begotten includes all children “ either 
born bofofe the decree is made or within 280 days from the date when 
the parties last had access to each dlher previously to the making of 
the decree.” See Rattigan on Divorce, 1897, p. 149 ; Evidence Act, 
8 112, > H 

(d) The section says that the children specified therein shall “ succeed in the 

same mannei as legitimate children " The framers of the section 
have refrained from declaring that the children of marriages so 
annulled are legitimate. The framers of this Act purposel} refrained 
from giving jurisdiction to the Courts in this country to make decla- 
rations of legitimacy, principally on the ground that such declarations 
would have no extra territorial effect. Bee Report of Select Com- 
mittee , Rattigan on Divorce, 1897, p. 149. 1 

(e) The right of succession conferred by this section to children of certain 

alleged marriages, is only “ to the estate of the parent who at the 
lime of the marriage was competent to contract ” Such children can- 
not claim to succeed to the estate of the other parent. Rattigan on 
Divorce, 1897, p. 149. J 

(3) Confliot of law arlBing out of thli section. 

The rule laid down in this section is not universally recognized Thus, accord- 
ing to the English Law, the children of void marriages are illegiti- 
mate for all purposes. Hence difficulties may arise when the parent 
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Children of annulled marriage **^{Concluded), 
of Buch children to whose property they ought to succeed according to 
this section has an English or any other foreign domicile. Difieren- 
ceb may also arise according as such properties are moveable or im- 
moveable , also as to whether the property left is in British India or 
elsewhere. See Succession Act, Ss. 5—19 , See also the subject briefly 
discussed in Battigan on Divorce, 1897, p. 149. K 

(4) Nullity Buit, provision for child— English Law and Practice. 

(a) Where a decree msi was made declaring a de facto marriage void on account 
of an irregularity in its solemnization, the Court ordered a provision 
for the child to be inserted in the final decree. Browne and Powles 
on Divorce, Seventh Edition, 1905, p. 152. L 

(5) The Court would even refuse to make the decree absolute until materials 
were furnished for deciding what provision ought to be made for 
children. Lanqicorthy v. Lanqworthy, 11 P.D. 85 , 55 L.J.P. 38 ; 
54 L.T. 77C. II 

(c) In England the Courts were held neb to be empowered to make an order for 

the maintenance of children above the age of sixteen years. Blandford 
V Blandfoyd, (1892), p. 148 , 61 L J.P. 97 , 67 L T. 392. N 

N.B. — This decision was, however, overruled by the Court of Appeal, m 
Tliomasset v. Thomasset, (1894), p 295 , 63 L.J.P. 140 ; 71 L.T. 148. 

(d) Hence Courts in England now make orders for maintenance of children 

up to the age of twenty one years Browne and Powles on Divorce, 
7th Ed. 1905, p. 152. 0 

(5) Power of Court to make provision tor children not affected by agreement between 

parties. 

The powers of the Courts conferred on them by statutes as to maintcnnpce and 
education of children are not affected by any previous agreement be- 
tween the parents. Bishop v Bishpp, (1697), p. 138 , 66 L J P. 69 , 
76 L T. 409. ‘ P 

V— Judicial Separation 

22. No decree shall hereafter be made by a divorce a, jnensa et 
toi'o, but the husband or wife may obtain a decree 
judicial separation on the ground of adultery \ 
toro , or cruelty 2, or dl^Bertion ^ without reasonable 

excuse for two years or upwards, ^ and such decree shall have the 
effect of a divorce a mensa et toro under the existing law, and such 
other legal effect as hereinafter mentioned. 

(Notee). 

General. 

(1) Corresponding English Law. ' 

(a) The MAtrimonial Causes Act (20 & 21 Vic. C 85) 8. 7, declares as follows . — 
No decree shall hereafter be made for a divorce a wensa et thoro, but in all 

cases in which a decree for a divorce a meyisa et thoro might now be 
pronounced, the Court may pronounce a decree for judicial separation, 
which shall have the same force and the same consequences as a 
divorce a mensa et thoio now has.’* Q 

(b) S. 16 of the above Act 20 & 21 Vic. C. 85 declares as follows . — 
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General -^{Continued) 

“ A BPDtence of judicial separation (which shall have the effect of a divorce a 
menm et thoro under the existing law and such other legal effect as 
herein mentioned) may be obtained, either by the husband or the 
wife, oil the ground of adultery, or cruelt}, or desertion without 
cause for two years and upwards ” See S. IG of 20 & 21 Vic. C. 85 ; 
see Laws of England, Vol. XVI, p 5(X) R 

(c) A husband or wife may petition for a decree of judicial separation on the 
ground of adi^ltery, of cruelty, or of desertion without cause for two 
years and upwards. Matrimonial Causes Act, 1857 (20 & 21 Vict. 
C. 85), Sb 7. 1C natdtng v Harding, 1886, 11 P D. 101. B 

(2) Distinction between saits for jadicial separation and suits for dissolution of 
marriage. , 

The principal distinctions between suits for dissolution of marriage and for 
judicial separation are— 

(l) ADULTERY A NECE^JaARY ELEMENT IN LETTER SUITS. 

“Whereas adultery is a nGcei^sary clement in a petition for dissolution, 
whether hied by a husband or a wife, it is not necessary to allege 
adultery in every petition for judicial separation." Browne and 
Powles on Divorce, Seventh Edition, 1905, p 374. T 

(il) niPFEUEN(^E AS REGARDS LIBERTY TO MARRY AGAIN. 

A decree of judicial separation does not operate as a divorce a viyiculo matri- 
ynonit , in other words it does not dissolve the marriage tie, so that 
neither of the parties can marry again during the lifetime of the 
other unless one or other of them has taken proceedings for and ob- 
" tamed a decree of dissolution. Browne and Powlos on Divorce, 

Seventh Edition, 1905, p. 374 U 

^III) In the former alleged adulterer not made CO-RESrONDENT. 

In a suit for judicial separation by a husband, alleged adulterers are not 
made co-respondents. {Ibid), Y 

(iv) No RIGHT OF INTERVENTION GIVEN TO ALLEGED ADULTERER IN 

SUITS FOR JUDIOI \L SEPARATION. • 

Neither can a person charged with adultery with one or other of the parties to 
a suit for judicial separation obtain leave to intervene and make them- 
selves parties to the suit, as in a suit foe dissolution of marriage. 
Browne and Powles on Divorce, 7th Ed , 1905, pp. 323 — 325, 374. W 

(v) Practice and procedure. 

(i) Suit for diBBolution of marriage, if decree for Judicial Beparation can be paBBed 
in. 

In a suit for dissolution of mariiage, if the petitioner fails to prove facts which 
would entitle him or her for the relief a*;ked for, but facts are found 
on which a judicial separation can be granted, it is open to the 
Court m such a case to grant a decree of judicial separation Symth v. 
Smith, 1 Sw. & Tr. 359 ; Bromiield v. Bromiield, 41 L J.P. & M. 17 , 
Duplany v. Duplany, (1892), p. 53. X 

(9) Petitioner for diBBolution of marriage can ask for judicial separation only. 

The^ , although facts be proved which entitle him or her to the former 

remedy and although the respondent objects to tbe alteration of the 
prayer. Mycock v. Mycock, 39 L.J.P. & M. 56 , Dent v Dent, 4 Sw. 
& Tr. 106 , 34 L J. P. & M. 118. Y 
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General'- (Con t%nwS)* 

(3) Respondent in suit for peititution of conjugal rights may ask for Judicial 
separation. 

The ; and the Court, if it does not grant restitution to the petitioner, 

may grant judicial separation to the respondent. Meara v. Meara, 18 
W.R. 50 (Eng ) , Russell y. Bussell (1895), p. 315, G A.; see also 
S. 33, infra, Z 

(4) Respondent in suit for restitution can also ask for nullity of marriage. 

The , and the Court, if it does not grant rest^tutiou to the petitioner oan 

grant a decree of nullity to the respondent. [Ibid,) k 

(5) Failure to comply with decree for restitution of conjugal rights— Effect— Eng- 

lish and Indian Law— Difference. 

The is under the English laws to be deemed equivalent to “desertion 

without reasonable cause sufficient to justify a decree for judicial 
separation” against the party so failpg to comply. But under the 
Indian Law, such conduct does not constitute by itself such desertion 
as would be a ground for judicial separation. See Batiigan on 
Divorce. 1897, pp. 151, 152 . B 

(6) Molestation of petitioner by respondent after decree for judicial separation. 

The does not justify the Court in attaching the respondent for contempt. 

Smith V. Smith, 59 L. J. P. & M. 15 , Battigan on Divorce, 1897, p. 
152. C 

(7) Petitioner or respondent being minor or Innatio— Duardian ad //fein— English 
law and practice. 

Where a petitioner or respondent m a suit for judicial separation is a minor 
or a lunatic or invalid, a guardian ad litem must be appointed. 
Browne and Powlea on Divorce, Seventh Edition, 1905, p. 379. D 

(8) Trial by jury— English law and practice. , 

The Court has power to order a suit for judicial separation to be tried by a 
jury if either of the parties desire it, but it has been held that it is 
not obligatory on it to do so. Marchmont v. Marchmont, 27 L.J.P. 
59. E 

(9) Decree for judicial separation— Effect. 

The decree pronounced in a suit for judicial separation is a final decree ; that 
IS to say, it takes effect imfllediately from the day on which it i.s 
dated. See Browne and Pcwles on Divorce, 7th Ed., 1905, pp. 380, 
457, 458. P 

(10) Compromise of suit, practice as to. 

A* suit for judicial separation may be compromised by agreement, and neither 
party is at liberty to repudiate the agreement, except on the ground 
of fraud, or of such an error in its terms that they ought not to be 
bound by it. Hooper v. Hooper, 3 S. & T. 251 {Ibid.) ; 1 8. <&'I. 219 ; 
29 L.J.P. 59 G 

11) Compromise of suit, provision of Civil Procedure Code as to. 

“ Where it is proved to the satisfaction of the Court that a suit has been 
adjusted wholly or in part by any lawful agreement or compromise, 
or where the defendant satisfies the plaintiff in respect of the whole 
or any part of the subject-matter of the suit . the Court shall order 
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General — (Concluded), ^ 

Buch agreement, compromise nr satisfaction to be recorded, and shall 
pass a decree m accordance therewith bo far as it relates to the suit 
Bee Civ. Pro. Code (V of 1908). 0 XXIII, r. 3. H 

(12) Withdrawal of sait, practice as to 

Bee Notes under heading 4, — ‘^Desertion . . . for two years or upwards. ’ * 

Adultery,*’ 

N.B, — See Notes under S. 10, supra. 

Cruelty.” 

N B. — See Notes under S. 10, supia. 

Decree of Jadicial separation obtained for cruelty— Evidence of crnelty. 

On a wife's petition for dissolution, by reason of her husband's adultery and 
cruelty, the charge of cruelty may be established by the production 
of a previous decree for judicial separation pronounced against him, 
on the ground of cruelty. Bland v. Bland, L.R., 1 P. & D. 237 ; 35 
L.J.P. 104 , Green v CUeen, L R. 3 P & D. 121 , 43 L.J P. 6 , 29 
L.T. 251. See, also, liitchie v. RitchWf 4 Mac. H.L. Cas. 162. 1 

3.—** Desert ioa,” 

N B — See Notes under S. 10, supia. 

4. — ” Desertion . .for two years or upwards,” 

(I) Where desertion is not proved to have been top two years or upwards— 
Practice -Adjournment and withdrawal of suit. 

(a) The Court may adjourn the case until the time when the statutory period 
ol two years would have elapsed. See Wood v. Wood, 13 P D. 22 ; 
67L.J.P. &M 48. 3 

(6) Such a power is given to the Court under S. 51 of this Act. See B. 54, 
tnfra. * K 

(c) The Court may also allow the suit to bo withdrawn with liberty to bring 
a fresh suit when the period of two years is completed. S^ Laptng- 
ton V. Laptngton, 14 P.D. 21, 58 L J. P. & M. 26. L 

Such a power is given to the Court by Civ Pro. Code. 

(2) Provision in the Civ. Pro Code as to withdrawal of suits. 

(a) At any time after the institution of a suit the plaintiff may, as against all 

or any of the defendants, withdraw his suit, or abandon part of his 
claim. See Civ. Pro. Code (V of 1908), 0. XXIII, r. 1. , M 

(b) Where the Court is satisfied — 

(i) that a suit must fail by reason of some formal defect, or 

(ii) that there are other sufficient grounds for allowing the plaintiff to 

institute a fresh suit for the subjeot-matiter of a suit or part of a 
claim, 

it may, on such terms as it thinks fit, grant the plaintiff permission to 
withdraw from such suit or abandon suen part of a claim with liberty 
to institute a fresh suit in respect of the subject-matter of such suit 
or such part of a claim. (Ibid.) 
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4 Desertion — for two years or upwards {Concluded). 

(c) Where the plaintiff withdraws from a suit, or abandons part of a claim, 

without the permission referred to above, be shall be liable for such 
costs as the Court may award and shall be precluded from instituting 
any fresh suit in respect of such subject-matter or such part of the 
claim. {Ibtd). 

(d) Nothing in the above rule shall be deemed to authorize the Court to 

permit one of several plaintiffs to withdraw without the consent of 
the others. {Ihid.) ' N 

(3) Limitation in oase of withdrawal of suitB. 

In any fresh suit instituted on permission granted under the above rule, the 
plaintiff shall be bound by the law o' limitation in the same manner 
as if the first suit had not been instituted. See* Cw. Pro. Code (V of 
1908), 0 XXIII, r. 2. 0 


Application for judicial separation on any one of the 
grounds aforesaid may be made by either husband 
or wife by petition to the District Court or the 
High Court , and the Court, on being satisfied of 
the truth of the statements made m such petition, and that there is 
no legal ground why the application should not be granted may 
decree judicial separation accordingly 


Application for 
separation made by 
petition. 


(Notes) 

General. 


(1) CorreBponding EngUsh Law. * 

Matnmonicil Causes Act (20 & 21, Vict , c 85), S. 17, as amended by Matri- 
moni-il Causes Act, 185S (21 & 22 Vict , c. 108), S. 19 provides as 
follows — “Application for restitution of Conjugal rights, or for 
judicial separation on any one of the grounds aforesaid, may be made 
by either husband or wife by petition to the Court , and the Court, 
on being satisfied of the truth of the allegations therein contained, 
and that there is no legal ground why the same should not bo 
granted, may decree such restitution of conjugal rights or judicial 
separation accordingly, and, where the application is by the wife, 
may make an; order for alimony which shall be deemed just.'* P 

(2) Boope and oonstruotion of section in the light of English authorities. 

(а) S. 23 of the Indian Divorce Act prescribes that in an application for 
' judicial separation the Court on being satisfied of the truth of the 

statements made in the petition and that there is jw legal ground why 
the application should not he qi anted may decree judicial separatioui 
8 A.L.J. 318 (321). J Q 

(б) This section closely corresponds with 8. 17 of the Matrimonial Causes Act, 

20 and 21, Vic, C. 85, as amended by 21 and 22, Vic., C. 108, 
S. 19. {Ihid). R 

(c) The Act does not define the legal grounds which justify the Court in refus- 
ing to grant a decree to a petitioner for judicial separation. 8 A.L.J. 
818 (822). 8 
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General — (Continued). * 

(d) In bho caao of Otway^v. Otway ^ 13 P. D 141, it was held by the Court of 

Appeal in England that a judicial separation can only be granted 
where the petitioner comes to Court with a pure character and is free 
from all matrimonial misconduct. (Ibid), T 

(e) In that case (Otway v. Oiioay), 13 P.D. 141, a husband and wife had both 

been found guilty of adultery, and the husband had also been found 
guilty of ag^avated cruelty. It was held by the Court of Appeal 
reversing the decision of Butt, J., that the Court had no jurisdiction 
to make a decree for judicial separation on the ground of such cruelty, 
however aggravated its character might be. (Ibid.) U 

(/) Cotton, L.J., laid down the following as the true principle which should 
guido^a Court in a case of the kind. He observed “ In my opinion 
the true principle is this, that a wife having been guilty of adultery 
has put her^lf in such a position that she cannot be considered as an 
innocent party in any proceedings which might have been taken in the 
old Ecclesiastical Couits, or which might now be taken in the Court 
of Divorce, and therefore on that ground she is not in a position to 
come to that Couit and ask it to give her any relief as to any matri- 
monial ofienco which the husband may have committed.” Otway v. 
Otway, L.R., 13 P.D. 141, cited m 8 A.L.J. 318 (322). Y 

(g) Fry, L. J., in the course of his judgment remarked — “ The case is one 
which it appears to me dugbt to bo considered with groat care, 
because it is impossible not to feel a strong sense of repulsion at con- 
tinuing the marriage tic between an adulterous man and an adulterous 
woman, vs here the man has been guilty of cruelty of the description 
of which the respondent in this case has been guilty.” He states his 
conclusion as follows The conclusion I have arrived at is that 
the principles -which formerly governed the old Ecclesiastical Courts 
ought to prevail now, one of which is not to pronounce a decree for a 
divorce, “ a inensa et thoto ” in favour of an adulteress.” (Ibid), cited 
in 8 A L.J. 318 (322). W 

(}i) Lopes, L. J., in his judgment observes Now the authorities seem to me 
clearly to lay down that if a wife sued her husband for adultery and 
had herself been guilty of adultery, she was not entitled to any relief. 
That doctrine applies in this case unless it can be maintained that 
the fact of the husband having been found guilty of cruelty as well as 
adultery, entitles the wife to relief, when but for the cruelty she 
would have had no locus standi. I can find no authority for this pro- 
position, and it IS opposed to what I believe to bo the principles on 
which the Ecclesiastical Oourtb have acted in granting decrees for a 
divorce a mensa et tlwro, viz., that a wife or husband seeking such 
relief must come to the Court with a pure character and must be free 
from any matrimonial misconduct.” 8 A.L J. 318 at pp. 322, 323. X 

(3) To the above mentioned ruling in Otway v. Otway great weight necessarily 
attaches 

It is no doubt true that in the later caso of Constantinidi v. Constantinidi, 
Jeune, P., granted a decree for dissolution of marriage in a case in 
which both the petitioner and respondent had been guilty of adultery. 
In that case it was held that although the discretion conferred 
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General — {Concluded ) . 

by S. 81 of Act 20 and 21 Victoria, Chapter 85, is a judicial 
and not an arbitrary discretion, the cause for and circumstances 
under which the Court may exercise its discretion in favour of a 
guilty petitioner are to be taken in combination and according to 
their several degrees of force and also that the list of such causes is 
not a closed book and may be extended as occasion arises. The 
learned President in the eourse of his judgment in treating of the 
principles which should guide the Court in a matter of the kind, 
observes — “ I think, therefore, one can find guidance only by reference 
to the general principles of justice and no principles of justice in 
regard to this matter seem to me clearer than these first, that the 
petitioner who has been convicted of adultery should not be allowed 
to obtain a divorce if such adultery, in any serious degree contributed 
to the misconduct of the respondent , and, secondly, that a respondent 
should not be allowed to avoid the consequences oi proved misconduct 
by putting forward an act or acts of misconduct on the part of the 
petitioner for which the respondent was himself or herself in any 
serious degree responsible To hold otherwise would be to allow a 
wrong-doer to profit by wiong-doing I have no doubt that the 
legislature intended that the Court should act on these principles 
whether or not it intended that the Court should act on any other 
principles.” Finding in that case that the respondent’s conduct 
conduced to the adultei^y committed by the petitioner, the learned 
President granted a decree nisi 8 A.L J. 318 (323, 324) Y 

N.B. — This ruling would not apply where the petitioner’s conduct cannot be 
said to conduce to the respondent’s adultery. 8 A.L.J. 318 at pp. 
323, 324. 

(4) Final decree for judicial Beparation, contents of. 

A decree of judicial separation recites that the Judge " by his final decree 
pronounced and decreed a judicial separation between A.B., the 
petitioner, anc^ C.B , the respondent by reason of (setting forth the 
grounds of such decree), and condemned the said respondent in the 
costs incurred and to be incurred on behalf of the said petitioner.” 
If the Court has not given the petitioner the whole of the costs by 
reason of some of the charges being frivolous or for any other reason 
the decree will continue ” exetpt such costs, ” setting forth clearly 
what portion of the costs has been disallowed. Browne and Powles 
on Divorce, Seventh Edition, 1905, p. 457. Z 

(5) Effect of decree of Judicial separation in preyiooa suit. 

Where a wife, in answer to a husband’s petition for dissolution on the ground 
of her adultery, pleaded that in a prior suit she had been judicially 
separated from him, the Court held that the prior decree was no bar 
to the suit. Yeatman v. Yeatman, 21 L.T. 733. A 

Legal ground why the application should not be granted,’* 

A.— WHAT ARE SUCH LEGAL GROUNDS. 

(1) Priocipal defences to a suit for Judicial separation. 

The at the present day are adultery, cruelty, condonation, and collu- 

sion committed by the party claiming relief. Browne and Powles 
on Divorce, Seventh Edition, 1905, p. 75. B 
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Legal ground why the application should not be granted ”^{Contd),^ 

A— WHAT ARE SUCH LEGAL GROUNDS— (Conc/wdfif?). 

(2) Judicial Beparation. decree for— Petitioner coming to Court with unclean hands. 

Where the petitioner (wife) in an action for divorce a mensfi et thoro has been 
guilty of adultery to which it cannot be said that her husband con- 
duced, she IS not entitled to a decree for judicial separation inasmuch 
as the petitioner herself does not come to Court with clean hands. 
8 A.L.J. 318.^ C 

(3) Petitioner guilty of adultery 

It IS only under exceptional circumstances that the Court will grant a decree 
for judicial separation to a petitioner who has been guilty of adultery. 
8 AJjJ 318 (321); Otxuaij v Otway, 13 PD 141, Diummoxid 
V Dmmniond, 30 L.J P.& M 177 O 

(4) Proof of adultery. 

{a) Tjosb is required to prove adultery to bar relief under this section than is 
required to found a decree of dissolution of m.iiriage or of judicial 
separation Forster v Foxstet, 1 Hagg Cons. 144 E 

(b) The mere fact of the husband’s instituting a suit for dissolution on the 
ground of his wife’s adultcr> is no proof of her adultery in a suit for 
judicial «>oparation instituted b} her on the ground of her husband’s 
cruelty The Court may grant het a decree of judicial sopanitinn 
notwithstanding hnr husbanjl’s suit, liuncroft v. Bancroft, 4 Sw. A 
Tr. 84, 34 L J P. & .'f 70 F 

(5) .Negativing charge of adultery 

A wife may negative a charge of adultery b> proving she was Intacta 
• Iluntv limit, 1 Doa. & Sw Ecc Cas 1'21 (185C) G 

(0) Condonation of petitioner's adultery 

Where there is the Court may, in its discretion, grant a decree of 

judicial separation, notwithstanding such adultery. Gooch v. Gooch, 
(IH^jj P. at p, 105. • H 

(7) Petitioner's neglect or misconduct conducing to the respondent's guiit. 

(aj The will be a bar to relief being afforded to the petitioner. Best v. 

Best, 1 Add 411. 1 

(5) Thus, where the wife, by her own ill-bemper, has been the cause of her 
being ill treated by her husband, she cannot obtain a judicial separa- 
tion on the ground of her husband's cruelty so caused. {Ibid.) J 

(8) Petitioner’s misconduct faliing short of matrimoniai offence leading to desertion 
of respondent. 

(a) The will be a bar to relief being granted to the petitionoL. Russell 

v. Russell, (1895) P 315 , yeatman v. Yeatman,'L.R. 1 P. at p. 491; 
Oldroyd v. Oldioyd, 05 L J. P 113 , 12 T L R« 442 K 

(5) The reason of the above rule is that there is no “desertion without leasonable 
cause”, the desertion being /ery re isonable {Ibid}. L 

(9) Res judicata and estoppel. 

Another form of defence (by way of estoppel) may be that the allegations against 
the respondent are res judicata. See Cwcci v. Ciocci, 29 LJ ,P. 30 ; (60); 
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— "Legal ground why the application ahould not he granted" — (Canid.). 
A.— WHAT ARE SUCH LEGAL GROUNDS— (CwKwwed). 

Fmney v Firmey, L.B , 1 P.&D. 483 ; 37 Ij.J.P. 43 ; 18 L.T. 489 ; 
Robinsoji V. [iobinson, 2 P D. 75 ; 4r)L.J.P. 47 , 36 L.T. 414 ; Conradi 
V. Cofi7adt, 1a R., 1 P. & D. 614 ; 37 L.J P. 65, 18 L.T. 669. M 

N B. — The following are a few notesi of the defenceH before the eccleBiastieal 
tribunals in cases of divorce a niensa et thoro. These rulings are still 
of value as the Divorce Court is bound to follow as nearly as possible 
the rules and principles of the ecclesiastical courts in dealing with 
suits for judicial separation See Mat. C Act, 1867, B. 22. M-1 

(10) Petitioner being also guilty. 

(а) The Ecclesiastical Courts withheld from a guilty husband the remedy 

against a guilty wife, and vicp I'fisu, unless there were extenuating 
circumstances Forster v Forster, 1 Hagg. Cons C. 144 (1790). See 
also Astley v. Astley, 1 Hagg 7^12 (1828) ; Beeby v. Beeby, 1 Hagg 
790 (1799) , A^iichini v. Ajiichini, 2 Chrt. 214 (1839). H 

(б) But they recognised no distinction between a delinquency of one party 

committed before or after tho other party’s infidelity in its complete 
efficiency as a bar to a claim for relief. Proctor v. Procter^ 2 Hagg. 
Cons. C. 299 (1819) 0 

(11) Improper conduct falling short of adultery. 

Improper conduct, short of adultery, was sometimes held sufficient to bar 
relief. Forster v. Forster, 1 Hagg. Cons. C. 144 , Astley v. Aatley, 
1 Hagg 790 (1799). See also as to pleading adultery in answer to a 
suit, on the ground of cruelty, in the Ecclesiastical Courts. 
Cocksedge v. Cocksedge, 1 Robert, 90 (1844). P 

(12) Condonation. 

It IS clear that will be a bar to relief. See Rattigan on Divorce, 1897, 

p. 152. Q 

(13) Collusion. ' 

So also will be a bar to relief (Ibid). R 

(14) Connivance. 

So also between the parties will bar relief. (Ibid.) B 

(16) Covenant not to sue. 

(i) Covenant not to sue. » 

(а) An express in respect of any misconduct on the part of the other 

party committed prior to the execution of the deed will be a bar to a 
suit by the covenantor in respect of such misconduct. Bowley v. 
Rov'ley, 34 L J. P. & M. 97 , Hooper v. Hooper ^ 3 Sw. & Tr. 251. T 

(б) The reason of the above rule is that the party so covenanting is to be deemed 

to have surrendered any right to relief in respect of such miscon- 
duct. (Ibid). U 

(c) A covenant not to sue affords a good defence to a suit brought ib contra- 
vention of its terms. Marshall v. Marshall, 6 P.D. 19 , Clark v. 
Clark, 10 P.D 188. Y 

(ii) Covenant by trustee on behalf of wife. 

So, also, a reasonable covenant by the trustee of a deed on behalf of the wife 
will bind the wife. Flower v. Flotoer, 26 L.T. 902 ; C/. Hunt v. Hunt, 
81 L.J. Ch. 169. W 
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I.’-** Legal ground why the application should not be granted (Con/d.)** 

A.— WHAT ARE SUCH LEGAL GROUNDS— (CoMcZMd^d). 

(iii) Bbeachbs of covenant by respondent— Effect on petitioner’s 

COVENANT NOT TO SUE. 

(а) Trifling ■ ”■ will not entitle the petitioner to bring a Buit m spite of his 

or her covenant not to ene. Besant v. Wood, V2 Ch. D. 605. X 

(б) But a total failure on the part of the respondeat to carry out his or her 

part of the agreement would entitle the petitioner to bring a suit as, 
if DO covenant had been encered into by him or to her not to sue. 
Tress v. Tress, 12 P.D. 128 ; but see also, Parkinson v. Farkmson, 


L R. 2 P. 25. Y 

(iv) COVENANT NOT TO SUE, NEVER ACTED UPON. 

A IS no bar to a suit Cock v. Cock, 3 8w & Tr. 5U. Z 

(v) Covenant not to sue obtained by improper means. 

(а) A 18 no bai^to a suit Dagg v. Dagg and Speke, 7 P.D. 17. A 

(б) Covenent not to sue obtained without reasonable excuse not is a —a bar. 

(Ibid ) B 

(vi) COVENANT FRAUDULENTT.Y OBTAINED. 


A 18 no bar to a suit Ct abh v. Crabh, L.R 1 P. 601 , 37 L J. P. & M. 42 C 

(vn) COVENANT NOT TO SUE IN RESPECT OF PREVIOUS MISCONDUCT. 

X ig no bar to a suit in respect of subsequent misconduct. Oooch v. 

Gooch, (1893), P. at pp. 106,* 107. D 

(vill) COVENANT NOT TO SUE IN RESPECT OF FUTURE ADULTERY, 

(а) A would be void as opposed to public policy. See S. 23 of the 

Contract Aot, IX of 1872. D-1 

(б) Though such covenant not to sue would, by itself, bo no bar to a suit by 

the covenantor, yet, the conduct of a party entering into such a 
covenant may bo construed either as connivance of the adultery or to 
amount to such wilful neglect or misconduct as has conduced to the 
adultery of the other party, and on thit ground it may disentitle the 
petitioner to relief. See Rattigan on Divorce, 1897, pp. 157, 158. E 

(ix) AGREEMENT TO LIVE APART. * 

A mere between the parties, lu the absence ot express covenant not to 

sue lb no bar to a suit for judicial separation in respect of the other 
parly’s previous misconduct Moore v. Mooie, 12 P.D. 193. F 

(x) SEPARATE LIVING UNDER DEED OF SEPARATION— INFERENCE FROM. 

X — may lead to an inference that a suit for Judicial separation by a party, 
so living was not instituted bona fide, but to gam some collateral 
ends. Williams v. Williams, L.R. 1 P. 178, 35 L. J. P, & M. 85. G 

A will be a bar to a suit for judicial (separation on the ground of 

• desertion ” even though the deed contained no covenant not to sue ; 

for in such a case there is no " desertion ” as dofind by the Act, the 
word implying that the abandonment must be against the wish of the 
person charging it. See S. *6,suiyra ; Cock v. Cock, 3 Sw. & Tr. 514 ; 
33 L J. P. & M. 157; Holt v. Nott, L R 1 P. 251 ; 36 L.J. P. & M, 

10. H 

II, B. . — On this subject see also notes under S 33, inpa. 
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4/.- “Legal ground why the application should not be granted ** — {Contd.). 
B.— WHAT ARE NOT SUCH LEGAL GROUNDS. 

(1) Cruelty. 

(a) Cruelty was no bar to a Ruit by the huRband for a ^jvorcea Tnensa et thoro 
on the ground of the wife’s adultery. Barns v. HarriSy 2 Hagg. 411 
(1829) , Dillon v. Dilloiiy 3 Curt 90 (L841) , Moorsom v Afoorsow, 3 
Hagg 92 (1792) ; Chambers v. ChamherSy 1 Hagg. Con. C. 452 (1810), 
Tuthill V. Tuthilly 31 L.J P. 214. ^ I 

(h) But it was often pleaded in conjunction with a countercharge of adultery, 
because is was thought that it might tend to throw some light upon 
it. Cocksedge v. Cocksedqey 1 Robert 02 (1844) ; Forster v. Fofstery 1 
Hagg. Cons C 146 (1760) , EUlred v. FAdredy 2 Curt. 380 (1840) ; 
A7kleyv.ArkeIy, 3 Phill. Ecc. Rep 500 (1821), Chettlev. Chettley 
Ibid. 507 (1821). J 

(c) Cruelty may also be a bar to relief if it can be shown to have conduced 

to the adultery of the other party Leinpriere v. LempnerCy L.R. 1 
P. 569 , 37 L J.P & M. 78 , Boreham v. Borehaniy L.R. IP 77 , 35 
L J. F. and M. 49 K 

(d) Where petitioner sues for judicial soparafion on the ground of desertion by 

the other party, it is open to such other party to oppose the suit on 
the giound of the cruelty of the petition, when such cruelty has been 
the cause of the desertion of the respondent. Finery v. E^neryy 1 Y. 
and J. 501 ; 6 Price 33(>, liouliston v. Smithy 10 Moore, 582 L 

(2) Delay and forbearance 

Foreboarance or delay in instituting proceedings, on tho part of the wife, was 
not held by tho EcclcMastical Courts to be a bar to a decree, except 
under veiy special circumstances, i'erreis v. PcneiSy 1 Hagg Cons. 
C 130 (1788,71). Urtf/ver v. ^\nlKefy 2 Phill 153 (1813). M 

(3) Delay where cruelty is alleged by petitioner. ^ 

(a) Delay is not a bar to a suit for judicial Fcparation on the ground of cruelty. 

Smallwood \y%mallwoody 2 S. & T 397 ; 31 L J P 3 ; 6 L.T 321. N 
(5i But it IS a material fact for the consideration of the Court, as tending to 
show that there was no serious apprehension of further violence. 
Smallwood v. Smallwoody 2 8. & T. 397 ,31 L J P. 3. , 5 L.T. 324. 0 

(4) Delay in case where adultery is alleged. ** 

would lead to the inference of an insensibility on the part of the petitioner 

of the injury sustained liy him or her (Ibid ) , Matthews v. Matthewsy 
1 Sw. and Tr 499 ; 29 L J P. & M. 118. P 

(5) Delay in case where desertion is alleged. 

would lead to an inference that the petitioner is indifferent whether the 

respondent is present oi absent. (Ibid). c Q 

(6) Delay may lead to inference of same oolleteral object sought to be gained by 
petitioner. 

Delay may also lead to a presumption that the suit was instituted for seme 
collateral object. C'ooke v. ConkCy 8 8. and T. 126 ; 32 L.J.P. 164 ; 8 
LT 644, Matthews \ MattheivSy IS. and T. 499; 29 L.J.P. 118; 
ajfnmed on appealy 3 8. & T. 16J. R 
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" Legal ground why the application should not be granted ^—{Concld.i. 
B.— WHAT ARE NOT SUCH LEGAL GROUNDS ) 

(7) Separation by agreement. 

Separatiou by arbicles nr agreement and desertion were not considered by the 
Ecclesiastical Courts are bars to relief Nash v, Nash^ 1 Hagg. Cons. 
C. 140 (1790) , Morgan v. Morgan, 2 Curt. 686 (1841) , Reeves v. 
Reeves, 2 Fhill 125 (1813) , Sullivan v. Sullivan. 2 Add. 302 (1824). 

(8j Desertion of petitioner. * 8 

(a) Neither can it be said that de.serLion by the petitioner is a bar bo a decree 

of judicial separation Duplany v. Duplany, (1892) P.53 , 61 L J. 
P. 49 , 66 L T 267 , sec also Dij:otL v. Dixon, 67 L.T 394 T 

(b) It 18 sometimes alleged, in answer to a suit for judicial separation, that 

the parties hive been living apart under a deed, not as a direct bar 
to the suit, hut as a fact, amongst others, to show that the petition 
was not presented bona fide Williams v. Williams, L R IP & D. 
178 , 35 L.J P. 85 , 11 L T 770 See also Broion v. Brown, L R. 3 
P. & L) 202 , 43 L J.P 47 . 31 L.T. 272. U 

(c) Desertion without reasonable excuse doC'. not constitute any bar to a suit 

for judicial separation. 20 A. 553 (55S) , see also Duplany Duplany, 
L.R., 1892, P 53, P. Y 

(9) OostB. 

Where in a suit by the wife for ludicial separation, it was found that the wife had 
wilfully deserted the husband without reasonable excuse, it was held 
that each party should bear his and her own costs, though the Court 
• allowed the wife's prayer. 26 A. 553 (558). W 

(10) Alimony. 

Where m a suit by the wife for judicial separation from her husband, it was 
found that the wife had been in possession of the family savings, and 
was in a prosperous condition, the Qburt declined to allow anything 
by way of alimony pendente hie 26 A. 553 (558). X 

(11) Impediment to martial intercoiirae supervening after marriage. 

An does not constitute a defence for a suit instituted in consequence of 

adultery M. v M , 31 L.J.P. 168. Y 

24. In every case of a judicial separation under this Act, the 

' ^ , wife shall, from the date of the sentence, and 

Separated wife 

deemed spinster with wliilst the separation continues, be considered as 
qmrea^prope't\T““ nnmamed with respect to property of every de- 

^ scripfcion which she may acquire, or which may 

come to or devolve upon her 

Such property may be disposed of by her in all respects as an 
unmarried woman, and on her decease the same shall, in case she 
dies intestate, go as the same would have gone if her husband had 
been then dead 
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, Provided that, if any such wife again cohabits with her husband, 
all such propeity as she may be entitled to when such cohabitation 
takes place shall be held to her separate use, subject, however, to 
any agreement in writing made between herself and her husband 
whilst separate. 

(Notes). 

General. 

Gorreipondlng English Law. 

The Matrimonial Causes Acti (20 & 21, Vict., c 85), S. 25, provides as follows ' — 
“ In every case of a judicial separation the wife shall, from the date of the 
sentence and whilst the separation shall continue, be considered as a 
feme sole with respect to property of every description which she may 
acquire or which may come to or devolve upon her, and such property 
may be disposed of by her in all respedis as a feme sole, and on her 
decease the same shall, in case she shall die intestate, go as the same 
would have gone if her husband had been then dead . provided, that if 
any such wife should again cohabit with her husband, all such property 
as she may be entitled to when such cohabitation shall take place shall 
be held to her separate use, subject, however, to any agreement in 
writing made between herself and her husband whilst separate. 

These provisions extend to property vested m a wife as executrix, administra- 
trix, or trustee since the sentence of separation or the commenoemenb 
of the desertion (Matrimonial Causes Act, 1858, 21 & 22, Vict., o. 108, 
S. 7.) Z 

I .— Separated wife deemed spinster with respect to after- 
acquired property , " 

(1) Application of the section. 

(а) The section only applies to property which the wifcf may acquire or whioh 

may come to or gevolve upon her after the date of the decree of judicial 
separation. The section, consequently, cannot apply to property 
which she is entitled to in possession at the date of the decree. Waite 
v. M<yrland, 83 Ch D 185 , 57 L.J. Cb. 655, G A., Hill v. Cooper , 
(1898), 2 Q B. 85 , Rattigan on Divorce, 1897, p. 160. A 

(б) This section applies to the wife’s ckose-fH-actwn, which is not reduced into 

possession at the date of the decree Such chose-in-actioti becomes the 
absoluto property of the wife, just as if she were a feme sole. Wells v. 
Malben, 31 Beav, 48 , 31 L J. Gh 344 ; Johnson v. Lander, L.R. 7 Eq. 
223. B 

(c) So also, any property to which the wife is entitled in reversion at the date 

of the decree, and which subsequently falls into possession, would 
beoome her separate property. In re Insole, L.R. 1 Eq. 470 ; 35 L.J. 
Oh. 177. G 

(d) It should be pointed out tliat where the property acquired by the wife as 

separate property is acquired from her husband, the terms on which it 
was given to the wife must be considered in order to assign the rights 
of the parties in the event of their returning to cohabitation. Ntcol 
V. Nicol, 31 Ch. D. 524, Lush on Husband and wife, 3rd Ed., 1910, 
p. 144. O 
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i,^Sepanted wife deemed spinster with respect to after^ • 

acquired property— [ Continued ) . 

ie) Thus ID one case a husband and wife when before the Divorce Court made 
an agreement in writing that if judicial separation should be decreed 
the wife should bo permitted to enjoy during her life certain furniture. 
Judicial separation was decreed, and the wife took possession of the 
furniture. The husband and wife afterwards resumed cohabitation. 
In an action brought by the wife to recover the furniture it was held 
that the agreement in writing came to an end when cohabitation weis 
resumed, and that as the wife was entitled to the furniture during 
separation only she took nothing under S. 25 of the Matrimonial 
Causes Act, 1857 which relates only to property acquired by the wife 
during separation.” Nicol v. Ntccl, 31 Ch. D 524. E 

(2) Covenant in marriage settlement— Effect of 

In one case, a wife had covenanted in her marriage settlement to settle what- 
ever property she might acquire during che intended coverture. Subse- 
quently she obtained a decree of judicial separation. After such decree 
she became entitled to certain stocks. Held that they belonged to her 
as her absolute property, as the covenant had become inoperative by 
the decree. Daires v Chayke, 30 Ch D. 500 , 54 L.J. Ch. 1096. F 

(3) Decree of eeparation removes restraint on anticipation. 

A decree of judicial separation removes any restraint on anticipation imposed 
on property settled to the srparato use of a married woman. Munt v. 
OlyneSy 41 L J Ch *139 Q 

(4) Revival of restraint on cessation of separation. 

The restraint on anticipation however revives on the cessation of separation. 

• See Eversley’s Domestic ReLitions, p 149. H 

(5) Exception to the above 

But the restraint on antieipiition would not revive although there is a cessation 
of the decree of judicial separation, if in the interval, the wife had 
altered the form of investment ofiecd^d by the original trust. (Ibid,) 1 

(6) Decree for Judicial separation and protection order— Difference. 

In the case of the decree of judicial separation, the woman is to be regarded as 
a jeme sofc from ” the date of the sentence ” , but the protection order 
has effect from the date of the desertion. A protection order has a 
retrospective eflect , but a sentence of judicial separation has not. 
See Rattigan on Divorce, 1697, p 160. J 

(7) Effect of marriage on proprietary rights— Buccession Act, 8. 4. 

(а) “ No person shall, by marriage, acquire any interest in the property of the 

person whom he or she marries, nor become incapable of doing any act 
in respect of his or her own property which he or she could have done 
if unmarried.” S. 4 of the Successsion Act, X of 1865. K 

(б) The Married Woman's Property Act (III of 1874) was passed to remedy some 

of the defects created by S. 4 of the Succession Act. The preamble 
of Act 111 of 1874 declares . “Whereas it is expedient to make such 
provruon as hereinafter appears for the enjoyment of wages and earn- 
ings by woman married before the first day of January, 1866, and for 
insuianoes on lives by persons married before or after that day : 
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« 

t .^Sepiarated wife deemed spinster with respect to atter^ 
acquired property^(G<mcluded), 

And vfhereas by the Indian Saocession Act, 1865, S. 4, it is enacted that no 
person shall by marriage acquire any interest in the property of the 
person whom he or she marries, nor become incapable of doing any act 
in respect of his or her own property which he or she could have done 
if unmarried. 

And whereas by force of the said Act all women to whose marriages it applies 
are absolute owners of all property vested in, or acquired by them, and 
their husbands do not by their marriage acquire any interest in such 
property, hut the said Act does not protect such husbands from liabili- 
ties on account of the debt of their wives contracted before marriage, 
.i.nd does not expressly provide for the enforcement of claims by or 
against such wife, it is hereby enacted as follows, etc ” L 

(8j Death of either party while protection order or Judicial separation order is in 
force — Effects on rights of succession of the other •party. 

(a) If the partion are judiciall}' separated, the wife's property after her death 

devolves as if her husband was dcid. Lush on Husband and Wife, 
3rd Ed., 1910. pp. 106, 139. M 

(b) And the result is the same if the wife has obtained a protection order 

Lush on Husband and Wife, 3rd Ed., 1910, pp. 106, 137. N 

(c) It 16 clear, that upon the death of the wife intobtatc after a decree of divorce 

has been pronounced tha husband would have no right to a admmis 
ter her effects {Ibxd), 0 

(d) The husband has no right to admini.stratiou if the wife dies intestate while 

a decree of judicial sepaiation or protection order ih in forco Lush 
on Husband and Wife, 3rd Ed , 1910, p 107, In the goods of Norman 
1 8w. <t Tr. 513 , In the goods of Faiadaij, 2 Sw A Tr. 3G9 P 

(e) Administration in such a case is granted to her next-of-kin. (Ibid). Q 

(9) “Property’', meaning of, ^ 

“Property ” includes, iiiWihe case of a wife, any property to which she is en- 
titled for an estate in remainder or reversion, or as a trustee, executrix 
or administratrix , aud the date of the death of the testator or intes- 
tate shall be deemed to be the time at which any such wife becomes 
entitled as executrix or administj^atnx. See 8. 3, supra. R 

25. In every case of a judicial separation under this Act, the 
wife shall, whilst so separated, be considered as 
an unmarried woman for the purposes of contract, 
and wrongs and injuries, and suing and being sued 
in any civil proceeding ; and her husband shall 
respect of any contract, act or costs entered into, 
done, omitted or incurred by her during the separation : 

Provided that where, upon any such judicial separation, alimony 
has been decreed or ordered to be paid to the wife, and the same is 
not duly paid by the husband, he shall be liable for necessaries i 
supplied for her use : 


Separa t e d w i f e 
deemed spinster for 
purposes of contract 
and suing. 

not be liable in 
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Provided also that nothing shall prevent the wife from joining, * 
at any time duiing such separation, in the exercise of any joint 
power given to herself and her husband 

(Notes). 

General. 

(1) CorreBponding English Law. 

S. of the Matrimouml Causeb Act, 1857 (20 & 21, Vict., c. 85), provides* 
as follows — 

In every ease of a judieial separation wife bhall, whilst so separated, bo 
cnusidered as a Jeftie sole for the purpobCb of contract, and wrongs and 
iiijursL's, and suing and being sued in any civil proceeding , and her 
husband shall not be liable in respect of any engagement or contract 
she ma} have entered into, or for any wrongful act or omib&ion by 
her, or for any costs she ina> incur as plaintiff or defendant , provid- 
ed, that where upon anv .such judicial separation alimony has been 
deciced or oidorcd Lo bo paid to the wife, and the same shall not be 
dul> paid l)\ the husband, he shall be liable for necessaries supplied 
for ber use , provided also, tlial iinthiug shall prevent the wife from 
joining, at an> time during such separation, in the exercise of any 
joint power given to herself and her husband S 

(2) Practice of English Courts 

The practice of the English Gojits is gouorally not to grant the husband a 
decree of judicial separation on the ground of the cruelty of the wife, 
unless ho makes a suitable provision for her maintcuance. Forth v. 

^ 8bL J. Pit M. 122. T 

(8) Proprietary rights of woman, how affected by her marriage — English Law — 
History of the Law 

(a) Before the passing of the Married Women's Property Act, 1882, a married 

wcinau had not, undei ordinar) eircu^Lmtances, any original capacity 
to contract as a feme sole Com. Dig B. d. E y.i p» 241 , Chilty on 
Contracts, 11th Ed., 174 , Lush on Husband and Wife, 3rd Ed., 1910, 
p 888. U 

(b) Her existence was, as it has been pointed out, merged in contemplation 

of law, in that of her husband. {Ibid) Y 

{c) She could not possess property apart from her husband, and so long as the 
coverture continued she was incapable of entering into a legal 
contract. [Ibid}. W 

(d) A plea of coverture was a plea iii bar to an action against a married 
woman on a contract made during marriage. [Ibid). W-1 

(c) This incapacity to contract arose, in fact, out of ber legal incapacity to 

* possess property it was her want of a disposing pow’er, and not, 

as IS the case with an infant, the want of ,i, disposing nivid^ that 
made her incapable of entering into a contract See Corbett v, 
reolniic, 1 T R , p 9 , Compton v Compton ^ 2 Br Ch Capp. 386, 
387 X 

(/) She has at all times been able to contract as agent for another, whether 
for her husband, ni fnr a thud party. Lush un Husband and Wife, 
3rd Ed., 1910, p 338. Y 


29 
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General —{Concluded), 

ig) There were exceptional oircumstances under which the law permitted her 
to contract peiEonally as a feme solfi as, e p., when her husband was 
convicted of felony, or was civilly dead or when she carried on a trade 
within the City of London. See Sparrow v. Carruthers, 2 W. B. L. 
1197 ; Ex parte Franks, 7 Bing. 763 , Lush on Husband and Wife, 
3rd Ed., 1910, pp. 338. 339. Z 

{h) If she was deserted by her husband and obtained a protection order under 
the Matrimonial Causes Act, or if she was judicially separated from 
her husband, she was, as it has been pointed out, enabled by those 
statutes to acquire and possess property, and to enter into contracts, 
as a feme sole, (Ib%d), k 

(i) But, save under such exceptional circumstances, she had no contracting 
capacity. (Ibid), B 

0) Nor was she in any different position as regards her status, or capacity to 
contract, in equity. (Ibid), C 

(A) For though by the creation of “separate estate ’ equity relieved her, to 
some extent, from the disability which the law imposed upon her, 
and secured to her the right to enjoy and dispose of property apart 
from her husband, it did not alter her status, or enable her to con- 
tract in any legal sense (Ibid), D 

(1) The Married Womens’ Property Act, 1870, though it created fresh separate 
estate, did not affect her status or remove her incapacity to enter 
into a legal contract. Howard v. Bank of England, L R i9 Eq. 295, 
301 , Ex parte Holland, He Henrage, L R. 9 Ch. 307 , Ex parte 
Jones, In re Grissel, 12 Gh. D 481. E 

/. — Necessaries. ** 

A.— HUSBAND WHEN LIABLE FOR NECESSARIES OF WIFE. 

(1) When husband leaves wife without adequate proviiion. 

A wife living apart from her husband on account of^bis misconduct becomes 
an agent of ndcessity to supply her wants upon his credit only if he 
leaves her without an adequate provision. Lush on Husband and 
Wife, 3rd Ed., 1910, p. 408. P 

(2) When wife hae no suffleient means of her own. 

If the husband deserts her, or compels ]|pr to leave him, and makes her an 
adequate allowance, or if she has adequate means of her own suffici- 
ent for all her reasonable wants, in cither case she has no right by 
law to pledge his credit. (Ibid), See also Eastlajid v Burchell, 3 
Q.6.D., p. 436; Johnston v. Summer, 3 H. & N., p. 266 , Clifford v. 
Laton, M. & M. 102. 0 

(8) Wife’s separate means to be of present use to her. 

In order to escape liability on the ground that the wife has separate means of 
her own, it is incumbent on the husband to show that the separate 
means of the wife consist of a fund on which she is reasonably capable 
of obtaining credit. Thompson v. Heivey, 4 Burr. 2177. H 

(4) Pension from Crown. 

A pension from the Grown to the wife, revocable at pleasure, ha? been held 
not to constitute such a fund, as would enable the husband to escape 
liability. (Ibid), 1 
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l.—"Neee8BarteB "—(Continued). • 

A.— HUSBAND WHEN LIABLE POE TIECESSARIES OP WIPE— (Cowtinwd). 

(5) Property eettled In trut for the wife. 

If property is settled in trust for the wife, it must be shown that the trustees 
have acted under the trust. Bariett v. Booty ^ 8 Taunt, 348. J 

(6) Wife’s means or husband’s allowance to be adequate 

(а) In either case, whQt];ier the wife’^ provision be in the form of an allowance 

paid by the husband, or consist of separate means of her own, the 
husband would only be freed from liability on her contracts for 
necessaries if her allowance, or separate means, was adequate, having 
regard to his means and position. Lush on Husband and Wife, 3rd 
hid , WIO, p. 409. K 

(б) And therefore when the husband has been sued for necessaries of wife it 

has been a necessary question to leave to the jury whether her pro- 
vision was adequate, having regard to Ins means and position. East- 
land V. Burchellj 3 Q B D , p 486. L 

(c) If it were not, £.he might supply the deficiency by pledging his credit. 

Lush on Husband and wife, 3rd Ed , 1910, p. 409. M 

(d) If it was adequate, he has only been liable on her contract if his miscon- 

duct directly occasioned it {Ibid)^ pp, 409, 427 N 

(7) Both parties being in humble circumstauces— Effect. 

(а) If the parties are in humble circumstances, and the wife is as well able 

to earn her living as her hu^baud, it is doubtful whether she would 
have any absolute right to x^edge his credit for “ ncccnsanes ” as his 
“agent of necessit).” Sec Johnston v Summei, 3 II. and N., 

• p. 266. H-1 

(б) At all events if the wife has maintained herself for a considerable time 

after the separation took place, the person who supplied her with 
neceasarius would have to prove that she had become incapable of 
continuing to do so at the time be supplied her. Burge v. Jones^ 7 
L.J.g B. 69. 0 

(8) Partlei to be actually married. 

(а) It Would appear to have been held th it the agency of necessity that has 

been considered only arises between persons actually married. Lush 
on Husband and wife, 3rd Ed., (1910), p. 411. P 

(б) For where a man was sued for necessaries supplied to a woman with whom 

he had lived for seventeen years, and whom he had deserted, and bo 
pleaded in defence to the action that she was not his wife, it was left 
to the jury to say whether they were satisfied that she was not in 
fact his wife, with a direction that if they found she was not, he was 
^ not liable. (Ibid). Q 

N B> — The above case was afterwards explained on the ground that the co- 
habitation had long ccasec' to the knowledge of the plamtifii and the 
better opinion would now seem to be that the liability of the man 
for necessaries will continue, even after the co-babitation has ceased, 
unless the person supplying them has been informed of the separation 
{Ibid}. Munro v. De Glu^mnnt, 4 Camp. 216, Explained , Ryanv. 
Qanst 12 Q.B. 460 ; and see also Paule v. Qoding, 2 F. & F. 685. B 
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I. — " Necessaries ' ' — (Continued) . 

A.— HUSBAND WHEN LIABLE FOR NECESSARIES OF WIFE— (CoiicZudcd). 

(9) Payment of alimony— Effect. 

(a) The wife has no right to pledge her husband’s credit if a decree of judicial 

Boparation is pronounced and au order for alimony has been made, 
and it IS proved that the alimony is regularlj paid. See Mat. Causes 
Act, 1857, S 26. 8 

(5) But this disability of the wife does not apply t.o contracts made before the 
decree of judicial separation In le \Vinqfield if Bletu^ (1004), 2tGh. 
CG5. T 

(c) Moreover in the case of contracts made after the decree, if the alimoney is 

not paid, the wife's right to pledge his credit for necessariGs revives 
Hunt V Dc Blaquve, 5 Bing. 550 U 

(d) The husband would also be liable for necessaries suppliod to her before 

alimony was decreed, though the alimony payable under the decree 
dated back to the time of her contract. Keoqan v. Smith, 5 B. & C, 
375 Y 

(10) Conduct of the husband. 

Unless the husband has, by some acts on hib part, allowed to the tradesman to 
deal with the wife as bis “ostensible agent," he trusts her at his peril, 
and It IS immateiial whether he has notice of the allowance or not. 
Tinner v. irin^v, Selr N V ±20 , ('ll fiord \ Ltiton, AM 102; 
Mizeii V. i'ic/. , 3 M A W. 481 , sec also Hodqknison . Fletcher, 4 
Camp. 70 , lieeve v M, liquid of ('onynqhnnn, 2 ('. A K. 146. W 

B.— WHAT ARE NECESSARIES 

(1) General rule aa to what are necessaries. 

(rt) As to what are “ necessaries " no fixed rule can be laid down. 

“ NccessaricH is a relative woid, varying with thc^rank profession, position, 
and fortune of the p;irt> , that w’hich might be necessary for a peeress 
would be extravaganl and wasteful luxury for the wife of a village 
apothecary. In order to protect cioditois, the Court will permit the 
test of the position which the parties liave cho.sen to assume and 
parade, and not their real pocuniar> means and resources, for the 
purpo.se of ciscertaining whether the articles supplied arc or are 
not, necessaries Necefasarics* are things which* cannot well be 
dispensed with, and, as supplied to a wife, things which it is reason- 
able she should enjoy, .and not merely articles which she is com- 
pelled to purchase That which is a necessary at one time may 
not be so at another. ... It is, however, an elastic term, and 
many things are described by it which, in popular language, could 
hardly be termed necessaries, but have been brought within the cate- 
gory in order to further the ends of justice ” Kverslcy's domestic 
Relations, p 2S1 , Rattigan on Divorce, (1897), p 163 X 

(b) A wife might pledge her husband’s credit for whatever the jury find to be 

reasonable according to the means and position of the husband. 
Lush on Husband and Wife, 3rd Ed , 1910, p. 412. Y 

(c) The question as to what are necessaries is a mixed question of fact and 

law. Joyram Marwart v Mnhadeb Sahoy, 13 O.W.N. 643*86 0. 
766 ; 1 Ind. Gas 724. Z 
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Necessaries ** — (Cmitinued). • 

B.— WHAT ARE NECESSARIES— (Coniinwfd) 

(d) The word " necessaries is not confined in its strict sense to such articles 
as are necebsary to support life, but extends to articles fit to maintain 
the particular person lu the state, degree and station of life in which 
he IS Joyinni Marwiui v Mahadeb Sahoy, 13 0 W N. G43 = 3r>C 
708 . 1 Ind. Cas. 7‘24. (3 W.R. 217 , 0 A 417, E.) A 

(2) Money borrowed for payment of necessaries * 

Money borrowed for the payment of npceFsaries may itself be a necessary 
Krpnrto VeimilU 10 M B R. P But see also Knox v hushell, 3 C.B 
N S 334 B 

(3) Furniture 

Furniture for a house which she has taken for her own residence may bo a 
“ iifccssaiy ” toi a wife who lives apart from her husband Hunt v. 
I)e Hhuiuieie, 5 Bing 550 , Baker v Sampsoii, 14 C B.N S. 383. C 

(4) Expense of residing at a watering place 

The expense of a lesidencc at a watering place, if it be reasonably necessary 
for her health may be a necessity. Thompaun v Hei vejjj 4 Burr 2177 D 

(5) Cost of seeking restitution of conjugal rights. 

Where a wife was deserted by her husband, the uosts incurred bj her in seek- 
ing restitution M conjugal* rights were held to be “ necessaries ” for 
whith her solicitoi might sue the husband v. Fora, L K 3 

Ex 03 E 

(G) Legal expenses 

* (a) The wife’s solicitor ma\ recover also for extra legil expenses which were 

reasonably incurred preliminary and iiicidetital to a matrimonial suit 
Lush on Husband and wife, 3rd Ed , 1910, p 414. F 

(5) So also, for legal expenses incurred by the wife altogether apart from the 
suit, as, c g , m advising her as to dealing with the prtssirg claims 
of tradespeople, oi preventing a distress. {Ibid), 0 

Ic) The ‘solicitor, moreover might lecovor if he showed that he acted with 
rcasonanle diligence, and bona fide, though the wile herself may 
have bad no giound for instituting the proceedings and may have 
known it. See Lush on Husband and wife, 3rd Ed., 1910, p. 414, 
Note. H 

(d) Where a hutband was liable under these circumstances for his wife’s 
“ necessaries” it was held that necessaries supplied up to the date of 
the delivery of the statement of claim could be charged for. Joll v. 
Fislier, 5 C. & B 514. I 

(7; FaymentB made for the discharge of wife’s debts. 

Whether payments made bv a third party in discharge of the wife’s debts after 
her decease can be receverod, against the husband, the debts being 
contiacted while she was living apart on account of her husband's mis- 
conduct so that the husband would have lieeii liable if sued by the 
person who i^upplied the goods, was considered doubtful in the case of 
Jenkins v. Tucker, 1 H Bl. 90 . see also Lush on Husband and Wife, 
3rd Ed., 1910, pp. 414, 415, 434. J 
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" iV ecessmries * * — ( Continued ) . 

B. — WHAT ABE NECESSARIES — (Continued), 

(8) Luzuriee. 

The DeoeRsaries for which the wife has been entitled by the law, under the 
circumstances that have been considered, to pledge her husband’s 
credit, extend not only to bare necessaries but also to many luxuries 
which ho could withhold from her if they wore living together. See 
Bazeley v. Fordet , L R 3 Q.B. 559 ; Evens v. Hutton, 3 Esp 255. 
Lush on Husband and Wife, 3rd Ed , p. 411. K 

(9) Bepvants. 

It may be reasonable under certain conditions, if such are the husband's 
circumstances and style of living, for the wife to be attended by 
livened servant, if so she would be entitled to pledge her husband’s 
credit for that purpose. See Per Blackburn, J. in Bazley v. Forder, 
L.R 3 Q B. 563 L 

(10) NeceBsaries procured for maintenance of child. 

(a) A wife, who was living apart from her husband on account of his miscon- 
duct without adequate means, had obtained by an order of the Court, 
the custody of their infant child under seven and the question was 
whether the husband could be sued for necessaries which the wife 
procured in order to maintain her child. The Court held that he 
could, on the following ground, that a wife living apart from her 
husband under the circumstances which were proved in that case, 
has a right to pledge his credit for nocesRanes, i e , for whatever it 
may be reasonable for her under the circumstances to enjoy that it 
was reasonable for her to keep and maintain the child ; and that 
therefore she had a right to pledge his credit for that purpose. Lush 
on Husband and Wife, 3rd Ed., 1910, p 412 H 

(5) It 18 clear that as “ necessaries” does not mean “ necessities” the fact that 
it was not a “ necessity” that sbe could inci^r the expenditure could 
not be material (Ibid), N 

(c) “ The Lord Chief Justice, however, took the contrary view, apparently on 

the ground that the father not being liable (apart from the Poor 
Laws) to maintain the child ho could not bo liable for necessaries 
supplied to it. The question, however fit may be pointed out), was 
not whether he wis liable to supply necessaries” to the child, but 
whether to maintain the child was a “necessary” for the wife. It 
was not suggested that the child could compel the father to pay for 
necessaries procured font by the mother, but whether for the wife 
to retain the child (which involved procuring necessaries for it) was a 
necessary for which sbe could charge her husband.” See Macready 
V. Taylor, 7 Ir R. C.L. 256. 0 

(d) '* Certainly if a wife under these circumstances is entitled to ^pgage 

servants to attend upon her, and charge on her husband the cost of 
maintaining them, if she is entitled to pledge her husband’s credit for 
neoessaries for her sorvantb . it would be strange if it were held that 
she could not charge equally on her husband the cost of maintaining 
her child, whose custody the Court bad entrusted to her, i,e., to pledge 
her husband’s credit for necessaries for the child.” Lush on Husband 
and Wife, 8rd Ed., 1910, pp. 412, 413. P 
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/. — ** Necessaries — iConcltided). 

B.— WHAT ARE NECESSARIES— (ConcZitded). 

(e) The costs incurred by the vvife in resisting an application by the husband 
ior a habeas corpus to recover from her the custody of a child over 
seven years of age, were decided in a case in Ireland not to be a 
necessary for which the husband could be charged. See Macreody 
7 Ir.^R.G.L. 5256. Q 

(11) Infant’s necesBaries. 

(а) The infant's need of things may sometimes depend upon the peculiar 

circumstances, under which they are purchased and the use to 
whieh they arc put. Thus articles, which, under ordinary circum 
stances, may not be deemed necessaries, may be so regarded when 
purchased for the infant’s wedding Joyram Marwati v. Mahadeb 

Sahoy, Id C.W.N. 643 = 36 C. 768 , 1 Ind. Cas 7i4. R 

(б) A person cannot recover, when ho has supplied an infant with an article 

of which at the monent the latter was not in actual need, though the 
article might be otherwise suitable to his means and requirements, e g , 
when he w'as already plentifully supplied with such articles. {Ibid), S 

(c) A person, who takes upon himself to supply necessaries to an infant, 

assumes for tbe purpose the business of a guardian, which he is 
bound to execute as a prudent guardian He should as such make 
himself acquainted with his necessities and circumstancs. (Ibid). T 

(d) The mere fact that an infant has a father, mother or guardian, does not 

prevent his being bound tu pay for what was actually necessary for 
him when furnished, when neither his parents nor his guardian did 

any thing towards his care or support. (Ibid). U 

(12) Debts contracted for pilgrimage. 

Debts contracted by the guardian of ii minor lor pilgrimage not undertaken in 
tbe discharge of an urgent spiritual duty which it was obligatory on 
him to perform, are not necessaries for which the minor would be held 
liable 20 B 62. Y 

(13) Buddhist Law— Wife’s claim upon husband for maiDteuance. 

(a) By the Buddhist law of marri.ige, as administered in the Courts of British 
Burmah, it is the duty of the husband to provide subsistence for his 
wife and to furnish her with suitable clothes and ornaments. 10 C. 777 
(P.C.) W 

^ (6) If he fails to do so, he is liable to pay debts contracted by her for neces- 
saries (Ibid). W-1 

(c) But it appears that this law would not be applicable where she has suffi- 

cient means of her own (Ibid). W-2 

(d) No authority has been found for saying that, where the wife has main- 

tained herself, she can sue her husband for maintenance for the period 
during which she has done so. (ibid) ^ 
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Bevci ftal of Decree of Separation. 

26. Any husband or wife, upon the application oi' whose wile or 
husband, as the case may be, a decree of judicial 


Decfee of separa- 
tion obtained during 
absence of husband 
or wife may be 
reversed 


separation has been pronounced, may, at any 
time tlieieatter, present a petition to the Court by 
which the decree was pronounced, praying for a 
reversal of such decree, on the ground that it was 


obtained in his or her alisence and that there was reasonable 


excuse for the alleged desertion, where desertion was the ground of 


such decree 

The Court may, on being satisfied of the truth of the allegations 
of such petition, reveise the decree accordingly , but such reversal 
shall not prejudice or affect the rights or remedies which any other 
person would have had, m case it had not been decreed, in respect 
of any debts, contracts or acts of the wife incurred, entered into or 
done between the times of the sentence of separation and of the 
reversal thereof. 

(Notes). 

General 

(1) RsBumption of cohabitation after decree for judicial separation- Effect. 

The , sufh resumption facto openiters as an annulment of the 

decree. Tliickrusse’s Husband and wife, p. 175 Y 


His or her absentee " 


(1) " His or her absence,'’ meaning of. 

His or her absence meanb the non-appearance in the suit, and not 'absence 
without knowledge or notice of the suit. See Rattigan on Divorce, 
1897, p 1G5. Z 

(2) Petition for reversal of decree of Judicial separation, contents of. 

In a petition for reversal of a decree of judicial separation not only is the non- 
appearaiiee of the respondent in the former suit is to be alleged, but 
the causes of such non-appearance, and the circumstances from which 
the Court may infer that the ^creo was wrong on the merits, must 
also be stated in the petition. Philhpi) v Phillips, L.B., 1 P. 169 . 35 
L.J P. & M 70. A 


VI. — Protection-Of dern 

27. Any wife to whom section IV of the Indian Succession 
^ , Act, ]8()5, does not apply, may, wdien deserted by 

apply to Court for her husband, present a petition to the District 
protection *. Court or the High Court, at any time after such 

desertion, for an order to protect any property which she may have 
acquired or may acquire, and any property of which she may have 
become possessed or may become possessed after such desertion, 
against her husband or his creditors, or any person claiming under 
him. 
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(Notes). 

i,—** Deserted wife may appiy to Court for protection, *’ 

(1) Gorregponding English Law. 

ia) The Matrimoni.il Causes Act, 1H5H (21 and ‘22 Vict. c. 108), S. G, provides 
that — 

Every Avife deserted by her husband, wheresovor resident in England, may. 
at any time after such desertion, apply to the said judge ordinary for 
an order t<j protect anv money or property in England she may have 
acquired or may acquire by her own lawful industry, and any property 
she may have become possessed of or mav become possessed of after such 
dercrtion, against her husband and his creditors, and any person 
claiming under him , and the judge ordinarily shall exercise in respect 
of«every such application all the powers conferred upon the Court for 
Divorce and Matrimonial Causes under the twentieth and twenty-first 
Victoria, Chapter eighiy-five, section twenty-one,’’ 

(6) S. 21 of the Matrimonial Causes Act, 1857 (20 and 21 Vict. c. 85) provides 
as follows . — 

" A wife deserted by her husband may, at any time after .such desertion, if 
resident within the metropolitan disttict, apply to a police magistrate, 
or, if resident in the country, to justices in potty sessions, or in either 
case to the Court for an order to protect any money or property she 
may acquire by her own lawful industry, and property which she may 
become poft&esscd of, after such desertion, against her hut^band or his 
creditors, or anv person claiming ntidoi him, and suiih migistrate or 
justices or Court, if satisfied of the fact of such desertion, and that 
the '»ame was \Mthout rtasorirfble cause, and that the wife is maintain- 
ing herself by her own industry or propeity, may make and give to 
the wife an order protecting her earnings and property acquired since 
the coijimcnconient of such desertion, from her husband and all 
ercditoLs and person! claiming under him, and such earnings and 
property shall belong to the wife as if she were a Jemf’ so/c Piovided 
always, that every such order in ide liy a police magistrate or 
justices at. petty sessions shall, within ten days after the making 
thereof, be entered wnth the legist r.ir of the county Court within 
whoso jurisdiction the wife is resident , and that it shall be lawful for 
the hiisb.ind, and any creditor or oLhi r person claiming under mm, 
to apply to tlie Court, or to the iiiagi'itratc or justices by whom such 
Older was made, for the discharge thereof I’rovided also, that 
if the husoand or anv creditor of oi person claiming under the 
huhb.Liid shall seize or continue to hold any’ proyierty of the wife 
after notice of anv such order, he shall be liable, at the suit of the 
wife (which she is hereby empowered to bring), to restore the specific 
property, and also for a sum equal to double the value of the propertv 
so seized or held after such notice as aforesaid If any such order of 
protection be made, the wife shall during the continuance thereof be 
and be deemed to have been, during such desertion of her, in the like 
position in all respects, with regvid to property and contracts, and 
suing and being sued, iS she would be under this Act if she obtained a 
decree of judicial sepaiatiou.” 

(c) A wife dcscrti’d by bei huihaiid may at any tirno after sueh deiertiun apply 
to the Court, lor an order to protect any money or property, which 
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/,— ** Deserted wife may apply to Court for protection '^—iConclvded), 

has, or may, lawfully come to her after such desertion, against her 
husband and his creditors and any person claiming under him. See 
Ex parte Aldridge (1858), 1 Sw. k Tr. 83 (case of a seafaring man) ; 
Cargill v. Cargill (1858), 1 Sw. & Tr 235 ; Matrimonial Causes Aot, 
1857 (20 & 21 Vict. c. 85), S. 21. B 

(d) And, if the Court be satisfied of the desertion, the order may be made so 

that such money or property shall belong to her as if she were a feuie 
sole. (Ibid.) C 

(e) A protection order may be made if the husband has absented himself, left 

his wife unprovided for, continued his absence and made no bona fide 
offer to return. (Cargill v. Cargill (1858), 1 Sw. & Tr, 236; per Svr 
Cresswell Cresswell at p. 236). D 

(2) Deiertion to be proved. 

The Court must be satisfied that there has been actual desertion. Ex parte 
Sewell, 28 L.J.P. 8. E 

(3) JLbienoe on baslnese ie no desertion. 

The absence of a husband in his ordinary occupation of a mariner does not con- 
stitute “ desertion.” Expaite Aldridge, 1 S. & T. 88. F 

(4) Bervloe of Bammone on husband. 

The applicant must state what she knows of her husband’s residence. If he 
be within the jurisdiction, he must be served personally with a 
summons. Divorce Buie 197 , and see Matthew v Matthew (1869), 
19 L.T. 662. G 

(5) Protection order, contentB of. 

The order made states the commencement of the desertion [Matrimonial 
Causes Act, 1858 (21 & 22, Vict , c. 108), 8. 0] and must be in general 
terms, to avoid deciding rights as to property Ex parte Mullimux 
(1858), 1 Sw. & Tr. 77. ^ H 

(6) Protection order— Effect. 

The order is operative from the date of the desertion. In the goods of Elliott 
(Ann) (1871), L R. 2 P & D. 274 I 

(7) Liability of husband or creditor taking wife’s property after protection order. 

If the husband or his creditors or any person claiming under him take or keep 
protected wife’s property after notice, he or they is or are liable to 
restore it, and also to pay twice the value thereof. Matrimonial 
Causes Act, 1857 (20 & 21 Vict. c. 85), S. 21 , see, also, S. 30, vnjra. J 

28. The Court, if satisfied of the fact of such desertion, and 
that the same was without reasonable excuse, 

pr^Sio™oMer 1^°* maintaining herself by her 

own industry or property, may make and give to 
the wife an order protecting her earnings and other property from 
her husband and all creditors and persons claiming under him. 
Every such order shall state the time at which the desertion com- 
menced, and shall, as legards all persons dealing with the wife in 
reliance thereon, be conclusive as to such time. 
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(Notes). 

Protect lott-order , " 

(1) CoFresponding Eogliih Law. 

(a) S. 9 of the Matrimonial Causes Aot» 1858 (21 and 22 Viot. c. 106), provides 

that “ every order shall state the time at whioh the desertion in 

coDsequcnoe whereof the order is made commenced , and the order 
shall, as regards all persons dealing with such wife m reliance there- 
on, be coxvsluBive as to the time when such desertion commenced." 

(b) S. 7 of the same Act extends the operation of such orders to property “ to 

which such wife has become or shall become entitled as executrix, 
administratrix, or trustee, since the commencement of the deser- 

tion ; and the death of the testator or intestate shall be deemed to be 
the time when such wife became entitled as executrix or administra- 
trix.” 

(c) S. 8 of the same Act enacts that " an order for protection of earnings or 

property shall be deemed valid until reversed or discharged, and no 
right or remedies prior to reversal or discharge shall be prejudiced by 
such reversal or discharge,” and S 10 of the said Act makes provision 
for the indemnification of all persons acting on faith of the order 
without notice of its discharge, reversal or variation. See Rattigan 
on Divorce, 1897, p. 170. 

See, also, 20 and 21 Vic c 85, B. 21; 21 and 22 Vic. c. 108, S G noted under 
S. 27, supra K 

(2) Form of order 

(a) The order should be made in general terms ; because the Court has no 

power to decide what title the wife has to any specific property. Ex 
parte Mulhneaux, 1 Bw. & Tr. 77 , 27 L.J P. and M. 19 L 

(b) Although the order may be limited in its terms, that will not exclude from 

its operation any property which is not specified therein, and which 
falls into her possession after the desertion. Cf, In re Wittmqham's 
Trusts, 10 L.T 308 , Rattigan on Divorce, 1897, p. 170. M 

I 

(3) Order should be in general terms-elfect of such order. 

(a) The Protection Order should in terms be for the protection of the whole of 

the wife’s property. Ex paite Mullineux, 1 S. & T. 77 ; 27 L J. P. 
19 N 

(b) And even though a protection order was in terms limited to the wife’s 

earnings and the property coming to her as executrix, administratrix, 
or trustee, it was held that a reversionary interest of the wife which 
had fallen into possession since the date of her desertion was, though 
in terms excluded, included in the terms of the order. Re Whitting- 
ham's Trust, 10 Jur. N.B. 818 , 10 L.T. 3C8. 0 

(c) The Court of Appeal, however, has since held that a protection order 

obtained by a married woman for desertion only constitutes her a 
feme sole in respect of her earnings and property acquired after 
desertion. Browne and Powlcs on Divorce, Seventh Edition, 1905, 
p. 169 ; Bill v. Cooper, (1893), 2 Q.B. 86 ; 62 L.J., Q.B. 423 ; 69 L.T. 
216. ^ 
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, I — “ Protection-^order **— [Concluded) . 

[d) Ib has notifieob oa property acquired before desertion (Ibid ) , See, alBo, 
Hughes, In re, Biandon v. Hughes, (1893J, i Ch. 629 , 67 L.J., Ch. 
279 , 78 L.T 432. Q 

[e'l A wife who has obtained a protection order is entitled to payment of a 
fund in ('ourt lopresentiug a legacy bequeathed to her. In re 
Kingsley, 20 Beav. 84 , 28 L J. Ch. 80. R 

(4) Alimony Ute, 

By obtaining a protection ordi^r a wife docs not deprive herself of her right to 
alimony pemlente lite in a subsequent matrimonial suit. Hakewill 
V. Hakewill, 30 L.J 1*. 254. S 

(5) Protection ordeFS—Elfect. 

Protection orders have a retrospective effect, extending back to the commence- 
ment of the desertion Browne and Powles on Divorce, Seventh 
Ed., 1905, p. 15H. In the goods of Klliott, L.R 2 P. & D. 274 , 
See, also, Ramsden v. Biearley, Ij H. 10 Q.B 147 , 44 L J.Q B 46 , 
‘32 L.T 21. T 

(6) Will of married woman. 

Hence the will of a married woman made after the desertion has commenced, 
but before the order was obtained, is valid In the goods of Klliott, 
L.R. 2 P tt D. 274 , 40 L J P 76 , 25 L T 203 U 

(7) Action of tort by married woman. 

A married woman with an order of protection may biiug an action of tort iti 
her own name linmsdvn \ Biemley, LR 10 B 147, 44 LJ. 
Q.B, 46 , 32 L T 24 Sec farther as to actions by married woman 
having protection orders Thomas v Head, 2 F & F 8s Y 

(8) Letters of administration. 

In one case where a married woman who had obtained a protection order died 
]nte>^tatG in the life of her husband, the Court granted letters of 
administration tor the use and benefit of tj;io children to their duly 
elected guardian In the goods of , 2 S d. T. 451 , 31 L J J\ 88 , 
6 L T. 131 See, also, In the goods of Wurman, 1 S. & T 513 , 29 L. 
JP 164. W 

. The husband or any creditor ol, or person claiming under 
him, may apply tq^ the Courts by which such 
Discharge or vana- (,|.<3er was made for the discharge or variation 

tion of orders o 

thereoi, and the Court, if the desertion has ceased, 
or if for any other reason it think fit so to do, may discharge or 
vary the order accordingly. 

(Notes). 

General. 

CoFresponding English Law. 

S. 21 of the Matrimonial Causes Act, 1857, 20 & 21 Vic c. 85 provides, as 
follows — 

II « * • That It shall be iRwful for the husband, and any creditor or other 
person claiming under bun, to apply to the Court, or to the magis- 
trate or justices by whom such order was made, for the discharge 
thereof.’* X 
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" May apply to the Court . " 

(1) What Court can discharge or vary the order. 

It IB only the Court which granted the order that can discharge or vary ic 
See Ex parte Sharpet 43 L J., M. C. 162 Y 

(2) Application when to be made. 

(a) The application for the discharge or variance nf the order can be made at 

any time. See Ex parte Hall, 27 L J , P & M. 19. Z 

(h) Such an application can be made oven after the lifetime of the wife. See 
Madge v G P I). 54 , 50 L J , P. & M 49 , Rattigan on 

T)ivorce, 1897, p. 171 ; Mahoney v M'Caithey, (1892), p 21 A* 

(c) When a wife has obtained a protection order, her husband, and any credi- 
tor or person claiming under him, may apply to the Court for the 
discharge thereof. Matrimonial Causes Act, 1857 (20 & 21 Vict c 85), 
S 21. B 

(3) DiBchapge of protection order-^Effect. 

The discharge of a protection order does not adversely affect persons who had 
bnyia fide made paymentn under the order. ^Matnmonia] Causes Act, 
1858 (21 & 22, Vict c 108), S 10 C 

(4) Dincharge of protection order— English Law and Practice 

{n) An application to discharge a protection order is not limited to the life 

of a married woman. Mndqe v Adams, G P 1) 54 , 50 L .7. P 49 , 

44 L T. 185. D 

(b) In one case the Court allowed a claim to pronounce against the validity rf 

the will of ii mar? led woman who bad obtained a protection order and 
a counter-claim to discharge the protection order to be included in 
the same action Mudge Adams, G P f) 5t , 50 L J P 19 , 44 L 
T. 185 E 

• (c) A protection order was set aside at the iiist.ince of the husband, after the 

death of the wife, it having been obtained wnttiout notice to the 

husband and by a false and fraudulent allegation of desertion and 
concealment of material facts Mahonyw McC'aithy, (1892), P. 21 , 

Gl L.J.P. 41. F 

30 If the husliand, or any creditor of, or person claiming 

^ ^ under, the husband, seizes oi continues to hold 

band*^soizing^wife^H any property of the wife aftei notice of anv such 

property after notice order, he shall 1)0 liable, at the suit of the wife 
of order, 

(which she is hereby empowered to bring), to 
return or deliver to her the specific property, and also to pay her a 
sum equal to double its value 

(Note). 

CoFrcBponding English Law. 

S. 21 of the Matrimonial Causes Act, 1867 (20 and 21 Vic c 86) provides as 
follows : — 

“ • ♦ ♦ • Provided also, that if the husband or any creditor of or person 

claiming under the husband shall seize or eontuiuc to bold any pro- 
perty, of the wife after notice of any such order, he shall be liable, at the 
BUit of the wife (which she in hereby empowered to bring), to restore 
the specific property, and also for a sum equal to double the value of 
the property bo seized or held after such notice as aforesaid.” F-1 
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31. So long as any such order of protection remains in force, 

■ , , , the wife shall be and be deemed to have been, 

Wife’s legal posi- i i i i 

tion during coiitinu- daring such desertion of her, in the like position 

anoe of order. respscts, With regard to property and con- 

tracts and suing and being sued, as she would be under this Act if 
she obtained a decree of judicial separation. 


(Notes). 

' (1) CoFFesponding English Law. 

S. 21 of the Matrimonial Causes Aot, 1857 (20 & 21 Vic. c. 85) provides as 
follows — 

If any such order of protection be made, the wife shall during the continuance 
thereof be and be deemed to have been, during such desertion of her, 
in the like position in all respects, with regard to property and con- 
tracts, and suing and being sued, as she would bo under this act if 
she obtained a decree of judicial separation.” 0 

(2) Protection order is retrospective in its effect. 

(a) A protection order has a retrospective operation. See In re the goods of 
Elhoit, L R. 2 P. 274 , 40 L.J., P. & M. 76. H 

(5) In this respect it differs from a decree of judicial separation. See Notes 
under S 24, supra I 

(3) Action for libel by wife obtaining protection order. 

A wife who has obtained a protection order is entitled to maintain an action 
for libel 111 her own name Ramsden v. Brearley^ L.B. 10 Q.B. 147 
44 L J , Q B 46. J 

(4) Right of action not affected by wife’s subsequent adultery. 

The right of action of wife who has obtained a protection order in respect of her 
earnings IS not affected by her subsequent adultery. See Thomas v. 
Head, 2 F. & F. 88 K 

(5) No right of action for injury to property committed before date of protection 

order. ^ 

A married woman who had obtained an order of protection cannot maintain 
an action for injuries to propei ty committed before the date of such 
order. Sec Mvlland Rml, Co v 10 C.B., N.S 179. L 

(6) Legacy bequeathed to wife after desertion and previous to protection order. 

A wife is entitled to have paid to her a — In re Kingsley, 26 Beav 84 , See, also, 
Cooke V. Fuller, 26 Beav 99.* M 


(7) Decree of Judiciai separation and protection order^Difference— English Law. 

(a) ** Whereas, in the cat^e of a judicial separation, the husband is not liable in 
respect of any contract, act, or costs entered into, done, omitted or 
incurred by the wife during such separation, unless he has been ordered 
to pay her alimony and has failed to do so, when he is liable for 
” necessaries” supplied to her use (see S. 25), the husband of a woman 
who has obtained a protection order is not thereby freed froip liability 
to contribute towards her maintenance.” Oxford Guardians v. Barton, 
33 L T. 375 , Rattigan ou Divorce, (1897), pp. 172, 173. N 

(5) A wife, who has obtained such protection order, has no authority to pledge 
her husband’s credit: Hakewell v. Hakewell, 30 L.J. P. & M. 255. 0 
(c) But she does not thereby deprive herself of her right to alimony pendente 
lite in a suit subsequently instituted by her for dissolution of 
marriage. {Ibid,) P 
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VII, — Hestitutioyi of Conjugal Rights. 

82. When either the husband or the wife has, without reason- 
Petition for resti- excuse, Withdrawn from the society of the 

tution of conjugal other, either wife or husband may apply, by peti- 
tion to the District Court or the High Court, for 
restitution of conjugal rights, and the Court, on being satisfied of 
the truth of the statemeqts made m such petition, and that there is 
no legal ground \vhy the application should not be granted i, may* 
decree restitution of conjugal rights accordingly. 

(Notes). 

General. 

(1) Gorresponding English Law 

(o) Tho Matrimonial Causes Act, liS84 (47 & 4S Vict. c. 68), S. 5, further pro- 
vides that — ‘‘if tho re<;pondcnt shall fail to comply with a decree of 
the Court for restitution of conjugal rights, such respondent shall there- 
upon bo deemed to have bnen guilty of desertion without reasonable 
cause, and a suit for judicial separation may forthwith be instituted, 
and a sentence of judicial separation may he pronounced although the 
period of two years may not have elapsed since the failure to comply 
with tho decree for restitution of conjugal rights , and when any 
husband who has been guiltv of desertion bv failure on his part to 
comply with a decree for restitution of conjugal rights hns also been 
guilty of adultery, the wife may forthwith present a petition for 
dissolution of her marriage, and the Court may pronounce a decree 
nisi for the dissolution of the marrisgc on the grounds of adultery 
coupled with desertion. Such decree nisi shall not be made absolute 
until after tbc expiration of mx calendar months from the pronouncing 
thereof, unless the Court bhall fix a shorter time.” 

(6) By 8. 5 of the said Act the English Court has power — “At any time be- 
fore final decree on any application for restitution of conjugal rights, 
or after final decree, if the respondent shill f-iil to comply therewith, 
upon application for that purpose,*’ to “makefrom time to timcall such 
orders and provisions with respect to the custody, maintenance, and 
education of the children of the petitioner and respondent as might 
have been made by interim orders during the pendency of a trial for 
judicial separation between the ^ame parties.'* Q 

(2) PreviouB demand in writing necessary before restitution can be claimed in Court 
— ^English Law. 

Before a petition is presented by a husband or wife for restitution of conjugal 
rights, a written demand for cohabitation and restitution of conjugal 
rights must be made by the intending petitioner to the party to be 
cited. Per Hannen, P , in MaikJiaU v (1979), 5 P H 19, 

at p. 23 ; Divorce rule 176, See Field v Field, (1888), I4 P D 26, C. 
A. Laws of England, Vol XVI, p 499. R 

(3) Form of demand to be friendly. 

{a) The demand must be friendly in form. See Field v. Field, (I8b8), 14 P D. 
26, 58 L.J..P&M. 21. S 
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(6) In one case, wiLbout any previous friendly communication between the 
parties, the wife’s solicitor wrote demanding restitution of conjugal 
rights on her behalf and threatened legal proceedings in default. Held 
such A letter did not suifacicntlv comply with the rule as to demand. 
Field V Field, 14 P D. 2G , 58 L J.P. & M. 21 ; ilfasow v. Masoyi^ 61 
L T. 304 , Sintth v. Smith, 15 P.D 47 , 59 L J. P & M. 9 T 

(4) Demand to be in writing, but not necessarily in handwriting of the complaining 

party. 

The demand need not necessarily be written by the hand of the complaining 
party. {Ibid.) U 

(5) A demand written by a friend or solicitor of petitioner would be sufficient. 

The demand may be written by the solicitor for, or a friend, of the petitioner, 
as well as by the petitioner Browne and Powles on Divorce, seventh 
Edition, 1905, p 383. Y 

(6) Demand must show petitioner’s wiliingnesB. 

The demand must be conciliatory and show willingocss to return to cohabita- 
tion Fu ld V. Field, (1889), 14 P D 26 . 58 L.J P 21 , 59 L.T. 880 . 
Mason v Mason, Cl L T. 304. W 

(7) Threat of legal proceedings does not vitiate the demand. 

If the demand be civil, and show a desire for cohabitation, it may threaten 
h'gal pmceedings incase of ^bfusal. Smith v. Smith, (1890), 15 P.I) 
.7.59LJ P 9,62T.T 237 X 

(8) Demand is not to be hostile 

Although the demand must not oc a hostile demand, it can hardly bo expected 
to be of an affectionate nature, Browne and Powles’ on Divorce, 
Seventh Pldition, 190.5, p 383. Elliott v. Elliott, 1902, 85 648 Y 

(9) Peremptory nature of demand does not vitiate it. 

Provided the request ib clear, tbc Court will not inquire too closely into the 
peremptory character of the precise words Avhich are used. Elliott v. 
Elliott, (1902), 85 L T G4S. Z 

(10) Demand by husband should mention the place where the wife should come 
to him 

When the demand for cohabitation is made by a husband it should give the 
address where be desires bis wife to come to him. Browne and 
Powles’ on Divorce, Seventh 131ition, 1905, p. 384. A 

(11) Demand by wife, form of 

(n) When the demand is made by a wife, if she is still residing at the matri- 
monial home, she should ask her husband to lolurn home. Browne 
and Powles’ on Divorce, Seventh Edition, 1905, p. 384 B 

(5) If otlierwise, she would ask him to receive her, where he is living at the 
time, or that he will inform her at what address he is willing to receive 
her. (Ibid ) C 

(12) Cases where it was held that the demand was sufficient 

(a) In this caae, a lettei from the wife and then one from her solicitor were 
held to besutlicienb demand Mason v Mason, (1889), 61 L.T. 304 D 

(5j A demand written by wife would be sufficient, though alluding to High 
Court proceedings Smith v. Smith, (1890), 15 P. D. 11, 47 C. A E 

(c) A denitind would besufliciont, though rather peremptory. Elliot v. Elliot 
(1901), Sti L T, ()4S, F 
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(13) Motives of petitioner In asking for restitution are not material. 

(a) The , and it is not open to the courc to enquire into the sincerity 

or otherwise of the petitioner Scott v. Scotty 4 Sw. and Tr. 113 , 34 
L J. P. and M. 23. G 

(b) As observed by Hennan, P, in Marshall v. Marshall, 5 P. D. at P 23 Bo 

far are suits for restitution of conjugal rights from being in truth, or 
in fact, what tbeoretically.tbey purport to be, proceedings for the pur- 
pose of insi^ing on the fulfilment of the obligation of married petsous 
• to live together, I have never known an instance in which it has 

appeared that the suit was instituted for any other purpose than to 
enforce a money demand”. Marshall v. Mai shall, 5 P D. at p. 23.H 

(14) Proof of marriage necessay before restitution can be decreed 

In a suit for restitution, the Court has no jurisdiction to make a decree until 
the marriage has been formally proved. Scott v. Scott, 4 8. & T. 113 , 
34 L J. P. 23 . 12 L. T 211. I 

(15) Service of demand on respondent. 

In capes where the whereabouts of the respondent are not known and cannot 
he dihcovered, the service of the demand may be made on the respond- 
ent’s Bolicitior. Macatthur v. Maenrthur, 58 L J. P. & M. 70. J 

(IG) Service of demand Substituted service — Practice of English Courts. 

(a) If necessary, substituted ."ervice of the demand may bo allowed. Waters 

V. Waters, (1875), 34 L T 33 (on father and by advertisement) , 
O’Shoehy (1876), 34 L T. 3G7 (on solicitor) K 

(b) Where a petitioner had sent two demands to her husband, by registered 

letter, both of which had been rotariied unopened by the husband’s 
solicitor, who subsequently refused bo give the husband’s address, or 
that of any third person through whom ho might be communicated 
with, and it was also shown that the husband had left the country, 
the Court made an order for substituted service of such demand upon 
the husband’s solicitor. Tucker Ex paitc^ (1897), P. 83 ; 66 L.J.P. 
66 , 77 L.T. 140. ' L 

(c) The affidavit about service of notice of demand should show one or other 

following — 

(i) That the demand was personally served. Browne and Powlos on Divorce, 

Seven ch Edition, 1905, p. 384. M 

(ii) Or it must satisfy the Court that it was received by the proposed re- 

spondent. (Ibid), N 

(ill) Or it must at least show tbAt it was posted m a registered letter to the 
address at which be or she was residing. (Ibid). 0 

(iv) Otherwise an order will have to be obtained for substituted service of 
the demand (Ibid). P 

(17) Service on respondent who is a domiciled Englishman. 

If a respondent in a suit for restit jtion is a domiciled Englishman, he may be 
served with any proceeding in such suit .inywliero outside the juris- 
diotiion of the Court. Dicks v Dicks, (1893;, P. 275 , G8 L J P. 116 , 
Bateman v. Bateman, (1901), P. 136, 70 L.J P 29 . 84 L T. 64, 331.Q 


31 
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(18) Where eervloe on reifiondent ie made abroad— Praotioe. 

(а) If a respondent is served with a decree for restitution abroad, fae should be 

allowed sufficient time to return to this country and comply with the 
order, if he desire to do so. Bateman v. Bateman^ (1901), P. 136 ;70 
L.J.P. 29, 331 ; Browne and Powles on Divorce, Seventh Edition, 
1905, p. 388. R 

(б) And if the petitioner takes farther proceedings in consequence of the re- 

• spondent’s non-compliance with such” decree, such petitioner must 

satisfy the Court that sufficient time has been given to comply with 
It. Bateman v. Bateman, (1901), P. 13ff ; 70 L J.P. 29, 331. B 

(19) Affidavit in support of the petition, contents of— English Law and Praotioe. 

(а) The affidavit m support of the petition must state sufficient facts to satisfy 

the JElegistrar that the above requirements as to the previous demand 
have been^ satisfied. Divorce Buie 175. T 

(б) The affidavit must also state that, after a reasonable opportunity for com- 

pliance therewith, such restitution has been withheld. Divorce Buie 
175. U 

(c) Suits for restitution must be commenced by petition and affidavit in verifica- 

tion. Browne and Powles on Divorce, Seventh Edition, 1906, p. 883 , 
See also {Ibid), pp. 259, 271 « V 

(d) “ The affidavit filed with the petition, shall further state sufficient facts to 

satisfy one of the registrars that a written demand for cohabitation 
and restitution of conjugal rights has been made by the petitioner 
upon the party to be cited, and that after a reasonable opportunity for 
compliance therewith such cohabitation and restitution of conjugal 
rights have been withheld. Browne and Powles on Divorce, Stf^enth 
Edition, 1905, p. 383 , Divorce Rule 175. W 

(20) Englith Coarti are bound by principies of EocleaiaBticai Gonrts in suits for res- 
titution. 

The Court in England iff still bound m suits for restitution of conjugal rights 
by the principles and rules of the Ecclesiastical Courts. See Mat. 
Ga. Act, 1857, S. 22. X 

(21) Decree for re|titution, enforcement of. ,, 

(a) Disobedience to a decree for restitution is no longer punishable by attach- 

ment. Weldon v. Weldon, 64 L.J P. 60 , 52 L.T. 233. Y 

(b) Matrimonial cohabitation, not matrimonial intercourse, is what the Court 

seeks to enforce. Forster v. Forster (1790), 1 Hagg Cons. 144, 164. Z 

(c) Without cohabitation merely maintaining is not sufficient. Weldon v. 

Weldon, (1883), 9 P D. 62. A 

(22) Provisions of the Codeof Civii Procedure as to enforcement of decrees for res- 
titution of conjugal rights. ^ 

(a) Where the [party against whom a decree for the specific performance of a 
contract, or for restitution of conjugal rights, has had an opportunity 
of obeying the decree and has wilfully failed to obey it, the decree may 
be enforced by his detention m the civil prison, or by the attachment 
of hiB property, or by both. Bee Civ. Pro. Code, V of 1908, 0. XXI, 
r. 32. B 
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(6) Where any attachment made under the circumBtances stated above has re- 
mained m force for one year, if the judgment-debtor has not obeyed 
the deccee and the decree-holder has applied to have the attached pro- 
perty sold, such property may he sold . and out of the proceeds the 
Court may award to the decree-holder such compensation as it thinks 
fit, and shall pay the balance (if any) to the judgment-debtor on his 
application. {Ibid). C 

(c) Where the judgmdnt-debtor has obeyed the decree and paid all costs of exe- 
cuting the same which he is bound to pay, or where, at the end of one 
yesr from the date of the attachment, no application to have the pro- 
perty sold has been made, or if made has been refused, the attach- 
ment shall ceaso. {Ibid) D 

f23) Refusal to comply with deoree of restitution— Effect — English Law. 

(а) Where a husband or wife refuses to comply with a decree of restitution, the 

Court, on the further petition of the husband or wife, will, as a mat- 
ter nf course, grant him or her a decree of judicial separation. Har- 
ding V Harding, 11 P.D 111 ; 55 L J.P 59 ; 56 L.T 919. E 

(б) The statutory desertion arising under S. 5, of the English Matrimonial 

Causes Act from non-compliance with a decree for restitution, has all 
the consequences of ordinary desertion for two years Paine v. Paine, 
(1903), P. ‘2G3, 73 L J P 1 , 89 L T. 588. P 

(c) Consequently such desertion is capable, after its condonation, of revival by 

subsequent adultery ilbiU), Q 

(d) A wife obtained a decree for restitution, which not being complied with, 

she petitioned the Court for a decree of dissolution on the ground of 
desertion, arising from non-com phanoo with the decree, and adultery 
oomniitted some time before. It was held that such desertion was 
on the same looting as desertion without cause for two >ears and up- 
wards, and that the adultery was thereby revived, Bigwood v. Big- 
wood, 13 IM). 89 , 67 L. J.P. 80 ; 58 L.T. G4‘2. H 

{e) Such statutory desertion will also revive adultery previously committed. 

Bigtcood V. Btgtcood, 13 P.D 89 , 6? L.J P. 80 ; 58 L.T. G13. I 

(34) What ii ooinpliance by husband with decree for restitution. ' 

(а) It 18 not a sufficient compliance by a husband with a decree for reabitution 

that ho has provided bis wife with a suitable establishment and suffi- 
ciont income. Weldon y. Weldon, 9 P.P. fiS ; 53 L J*P. 9 J 

(б) A husband by merely supplying his wife with a suitable establishment and 

sufficient allowance cannot be said to have completely complied with 
a decree for restitution passed against him. Weldon v. Weldcm, 9 
r.D. 52 ; 53 L.J.P. & M. 9. K 

(c) Where a husband has been served with a decree in a suit for restitution 
ordering him to take his wife back, he is bound to take the initiative 
by inviting her to return Alexander v. Alexander. 2 Sw. & Tr. 
885 ; 30 L.J. P. & M. 73. L 

(25) RefuBal to comply with decree for restitution by wife having separate estate 
--•Effeot. 

(a) Where a wife who has separate estate refuses to obey a decree for restitu- 
tion, the Court may order her to settle a permanent maintenance on 
her husband. Swift v. Swift, 16 P.D. 118 ; 69 L.J.P. 61 , 62 L T. 
669. M 
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(6) But not where such separate estate is settled to her use without power of 
anticipation. Michell v. Michelle (No. 1), (1891) P. 208 ; 60 L J.P. 
46 : 64 L.T. 607. • N 

(■26) Refusal to comply with decree for restitution by husband— Effect. 

A husband refusing to oomply with a decree may be ordered to secure to his 
wife for their joint lives a periodical payment, equal to one-third 
of their joint incomes. TJieobald v. Theobald, 15 P.D. 26 ; 69 L.J.P. 
21 , 62 L.T. 187. 0 

(27) Decree for restitution, contents of. 

A decree of restitution of conjugal rights recites “ that the judge by his final 
decree pronounced that the petitioner and respondent were and are 
lawful husband and wife, and ordered that the said respondent do 
within fourteen days from the service of this order on him return 
home to the petitioner, and render her conjugal rights (or vice versa), 
and (if a husband) withm a like time file a certificate that he has so 
done, and condemned the said respondent in the costs incurred and to 
be incurred on behalf of the said petitioner.” Browne & Powles on 
Divorce, 7th Ed. 1905, p. 458. P 

(28) Form of decree for restitution of conjugal rights. 

(i) Where the Husband is the Respondent. 

The form of decree for restitution, in cases where the husband is the respond- 
ent is as follows . — **That the husband do take the petitioner home 
and receive her as his wife, and render her conjugal rights.” See 
Weldon v. Weldon, 9 P.D. at p. 63. Q 

(li) Where the Wipe is the Respondent. 

The form of the decree for restitution in cases where the wife i.s the respondent 
18 as follows — ** That the wife do return and lire with the husband 
and render him conjugal rights.” See Battigan on Divorce, 1897 
p. 176 t, R 

(29) Decree for reititutlon should not decree poBBenion of the person of the wife to 
husband. 

(a) A decree in a suit for restitution cf dtajugal rights should not decree 
possession of the person of the wife, but should declare the husband 
entitled to his conjugal rights, and order the wife to return to his 
protection. 8 W.R. 467. 8 

(5) It is not competent to the Court to direct that the wife be bodily handed 
over to her husband. 9 W.R. 552 ; 8 W.R. 467 ; 2 Agra 337 ; 6 W.B. 
105. T 

(c) It is not competent to the husband to take his wife by force and restrain 

her of her liberty until she is willing to render him conjugal^ rights. 
Beg V. Jackson, (1891), 1 Q.B. 671. U 

(d) Decrees for restitution of conjugal rights brought in the Courts in Eng- 

land, were enforced, not by the delivery of the person of the defend- 
ant, but by ordering the defendant into custody as for contempt of 
Court, in case of refusal to cohabit. Shelf ord on the Law of Marriage 
and Divorce, p. 676 cited in 6 W.R. 105 (106). V 
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(e) A wife canDot be looked upon as property, moveable or immoveable, 
which passively underpfoes transfer from one person to another. If 
she could be so dealt with, it would have to be determined whether 
she was moveable or immoveable, and seme curious questions of limit- 
ation might arise , and, if the wife were property, she could not, 
obviously, be a party to the suit, as she is in this case, and always 
must be m suits of this nature And, further, it seems tome repug- 
nant to the principles of civilized society, whether European or Bn-* 
tish Indian, that an adult human being, wife or otherwise, should be 
delivered over as a horse or other brute animal might bo.'" 

“In truth, It seems to mo that the function of the Court in a suit of this na- 
ture must be simply to determine, as between the husband and the 
wife, whether he is or is not entitled to his marital rights If the 
decree of the Court be in his favour, the wife, as a party to that suit, 
IS bound to yield obedience to the decree, and, if she refuses to do so, 
may be dealt with according to law And in like manner, any other 
persons whose conduct may have entitled the husband to include 
them as defendants in the suit will be bound to comply with the 
decree, and may possibly be liable to pay damages to the aggrieved 
husband ” 0 W.R. 105. }g 

(30) Suit for FOBtitution of conjugal righta brought against a wife and certain per- 
sona said to be detaining her from her hpsband— Form of decree. 

In a h\iit for restitution of conjugal rights brought against a wife and certain 
persons said to be detaining her from her husband, the proper form 
of decree is one enjoining the wife to return to her husband, and the 
other co-defendants to abstain from preventing her return. 2 N.W. 
P 314 X 

t.—** And that there is no legal ground why the application should not he 

granted,** 

See notes under ** Answer to a petition ior restitution of conjugal 
rights** under S. 33, inf} a. 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OF CONJUGAL 
RIGHTS AMONG HINDUS 

(1) Right of Hindu to maintain suit for restitntion. 

A suit for restitution of conjugal rights may bo maintained by a Hindu. 5 C. 
600. Y 

(2) Law applicable to such cases. 

(a) The same state of circumstances which would justify such a suit, or which 
"vould be an answer to such a suit in the case of a European, may 
not be equally so in the case of a Hindu 5 C. 500. Z 

1(5) Id suits for restitution of conjugal rights among Hindus the law applica- 
ble to the parties is the Hindu Law. 8 Ind. Cas. 4 2 = 8 M L.T. 314. A 

(3) When mappiage is void no suit for restitation lies. 

(a) A marriage between a Rajput and a Brahman girl is not allowed by Hindu 
Law. 2 Bom L R 128 B 

(5) Hence one of the parties to such a marriage cannot sue the other for resti- 
tution of conjugal rights. 2 Bom. L.R. 128. C 



242 Act IV of 1869 (divobcb). [GL 88 

' i.—** And that there is no legal ground why the application should not be 

granted ’’---{Continued), 

A.— PROVISIONS RBLATTNO TO SUITS FOR RESTITUTION OF 
CONJUGAL RIGHTS AMONG HINDUS— (Confinzwd). 

(4) Cause of action in suits for restitution— Jurisdiction. 

{a} The cause of action, in a Ruit by a huKband for restitution of conjugal 
rights, consists in the wife's absenting herself from her busband’s 
house without his consent, and it must, therefore, be deemed to arise 
at hiR house. IR B. .316 (See also Weldon v. TFeZdon, 9]P.D. 52 B.)D 
ib) The plaintiff sued his wife for restitution of conjugal rights in the Court 
of the Subordinate Judge of Borsad, within whose local jurisdiction 
the plaintiff resided The defendant, contended (inter aha) that the 
Subordinate Judge of Borsad had no jurisdiction to entertain the 
suit, on the ground that she was living outside his jurisdiction. 
Held, that the Court of Borsad had jurisdiction. 18 B. 31G. E 

(5) Wife being minor no bar to suit for restitution. 

(a) In a .suit for the restitution of conjugal rights between Hindus, the Lower 

Courts having found that the defendant wife was of sufficient ago to 
he fit to live with her husband as wife, it was lield that the suit was 
maintainable, in spite of the fact that the wife was a minor, although 
in some cases it might be necessary to impose suitable terms on the 
husband. 28 C 37. ^ P 

(b) If. as legal guardi.in of the person and property of his minor wife, a Hindu 

husband is entitled under the Uw to insist that she shall live with 
him, it seems useless to argue that he is not entitled to similar relief 
111 a <iuit for restitution of conjugal rights, if the wife has attained 
an age at which she is considered fit to discharge her conjugal duties, 
though in the ej e (.f the law she may still be a minor. 28 C. 37 at 
p 45 • f E 

(G) Marriage during wife’s infancy by her guardian— Non coosuramation of 
marriage prior to suit— Suit for restitution by husband, if maintainable 

(n) A, a Hindu aged nineteen years, was married in one of the approved 
foims of marriage to B, then of the age of ele\Gn years, with the 
conbenl of iJ’s guardians. Aftcr,the marrigae B lived at the houbo 
of her btep'fathei, where A visited from time to time. The marriage 
wab not consummated. Eleven years after the marriage, viz., in 
1884, the husband called upon the wife to go to his house and live 
with him, and she refused. He thereupon brought the present suit, 
praying for restitution of conjugal rights, and that the defendant 
might be ordered to take up her residence with him. The Court of 
first instance held that the suit was not maintainable. Held, m 
appeal, reverhing the decree, that the suit was maintainable, and 
that the case should be remanded for a decision on the nAirits. 10 
B. 301 (9 B. 529, IUve7&ed) H 

(b) The following remarks of Sargent, C. J are worthy of being noted 
“ Lastly, as to the discretion which the Court has been asked to exercise in 
favour of the defendant, because she had no voice in the choice of her 
hustiand, and has never adopted her guardian’s choice, it was not 
suggested that the marriages of Hindu children are not perfectly 
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Aod that there Is ao legal gtround why the application should not be* 
granted " — (Continued). 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OF 
CONJUGAL RIGHTS AMONG HINLUS— (ConiiHU<?d). 

valid without the exercise of any volition on their part. It is plain, 
therefore, that the Court is virtually asked to disregard the precepts 
of Hindu law, which treats the marriage of daughters as a religious 
duty imposed ^on parents and guardians, and to look at the matter 
from the purely English point of view, which sees in marriage nothing 
but a contract to which the husband and wife must be consenting 
parties. As to the question of delicik^y, which was much relied on 
by the learned Judge in the Division Court, wc apprehend that the 
Civil Courts having assumed the jurisdiction cannot draw fine dis- 
tinctions between a woman who has never lived with her husband and 
is averse to joining him and one who has lived with him and perhaps 
acquired a physical or moial loathing for him, and objects to re- 
turning. It may be advisable that the law should not adopt stringent 
measures to compel the performance of conjugal duties , but as long 
as the law remains as it is, Civil Courts, in our opinion, cannot with 
due regard to consistency and uniformity of practice (except, perhaps, 
under the most special circuuibtanccN), recognise any plea of justifi- 
cation other than marital oilence by the complaining party, as was 
held to be the only grounds upon which the Divorce Courts in 
England would refuse lelief in Scott v. Scott, 34 L.J *23 , 10 B 301 
at pp. 31*2, 313. I 

(7; Proof of marriage necesBary before reBtitutioo can be granted. 

(a) When, in a suit for the restitution of conjugal rights, the vvlidity of the 
marriage itself is disputed, it is not enough to find that the marriage 
took place, leaving it to be presumed that the rites and ceremonies 
necisstiry to constitute a legal marriage in the particular case were 
performed. 28 C. 37. J 

(frf The Court must find specifically what thes9rites and ceremonies arc, and 
whether they were performed (Ibid) * K 

(c) In a suit for restitution of conjugal rights the fact of the celebration of the 
marriage having been established, the presumption in the absence of 
anything to the contrary, is that all the nccossarv ceremonies have 
been complied with. 12 C. 140 cited in 28 C. 37 (40). L 

(8) Defenoes in buUb for reBtitution.—General rules bb to. 

(a) A Judge has nodiscrctiou to refuse a decree for rostitutiou •)[ conjugal rights 

for other causes than those which in law justify a wife in refusing to 
return to live with her husband. ‘21 B. 610. M 

(b) The husband cannot abstain from passing a decree m favour of a plaintiff- 

spouse, because he considers that it would not bo for the benefit of 
either side that the decree should be granted. (Ibid,) N 

(c) “Civil Courts cannot with duo regard to consistency and uniformity of 

practice (except perhaps under i.ho most spocial circumstances) recog- 
nise any plea of justification other than a marital offence bv the com- 
plaining party as was held to be the only ground upon which the 
Divorce Courts in England would lefuse relief in Scott v. Scott, 34 
L J. P. & M. '23." See Per Sergent, C J. in tO B 301 , 21 B. 610 
(C13). ® 
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1.—*^ And that there is no legal ground why the application should not he 

granted ** — \Contimied) 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OP 
CONJUGAL RIGHTS AMONG HINDUS— (Cowiwiz^cd). 

(d) To bar a suit brought by a Hindu for restitution of conjugal rights, the 
defendant must set up some offence of a matrimonial nature such as 
would support a decree for judicial separation. 27 A. 96 = 24 A.W.N. 
173. (8 A 78, 13 A. 126. R.) ^ P 

(9) ImpoBBibility of Bexual intercourse owing to physical malformation. 

(a) A plea by a wife that sexual intercourse with her is impossible owing to her 

incurable disease or physical malformation is not in itself a good 
defence to a suit by the husband tor restitution ef conjugal rights 

21 B 610 . Q 

(b) Marriage doeh nob exist solely for sexual intercourse It would manifestly 

be wrong to allow one of the parties to withdraw from the performance 
of the duties and obligations binding on him on a ground which gives 
him no just cause of complaint and of which the other party does not 
compl'iin. Per 1‘atsons, J , in 21 B. 610 (G13). R 

(10) Failure to perform ceremony necesaary before conBummation. 

Where a man who had been married to a woman, but had failed to go through 
the second ceremony, without which, according to the customs of his 
caste, the woman would have been defiled had be obtained possession 
of her, and had autually married a ^^ocond wife, and left the first 
woman to believe that she was at libeity to contract another marriage, 
which, indeed, she has done — now sued for restitution of conjugal 
rights. Held that, though, after a first miirnagc, a man’s right to the 
person of his wife was complete, >eb, v\hcre, as in the present case, 
there were other ecremouios which were usual, but had been neglected 
and the claimant had not shown cause for his neglect, ho was not 
entitled to a decree. 25 W.R. 38G ^ B 

(11) Delay disentitleB petitiojer to relief 

(а) Where for 15 >ears the husband never troubled about bi^ wife, nor contri- 

buted to her support, never demanded her company and never in any 
way performed or offered to perform any of his duties as a husband ; 
Held, that the husband was not entitled to any help from Courts as 
he had failed to take stops within reasonable time to assert his rights 
and to take up his rightful position as husband and protector of the 
wife. 4 Ind. Gas 974 = 126 P.W.R. 1909-126 P L R. 1909. T 

(б) ** In our opinion it was incumbent on plaintifi, if he wished the Courts to 

help him, to taks steps within reasonable time to assert his rights and 
to take up his rightful po.sition as husband and protector of the lady. 
We do not think a delay of 15 years— or even of 10 years, — can be 
condoned. We do not at all agree with the learned Divisn^nal Judge 
that, because defendant No. 1 has been living m her father’s house 
rind so plaintiff had no fear in regard to her preservation of chastity, 
the long neglect and indifference of plaintiff constitute no bar to the 
relief claimed. We think 15 years of indifference and neglect do bar 
the relief even though she may have been living the lifeof anuii- 
Per Johnstoyie J, in 4 Ind. Cas 974 = 126 P W.R 1909 = 125 P.L R. 
1909. U 
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!.—*• Aa4 tb*t there is bo iegmi grouad why the eppHemtioa ahoaU not he* 

granted ** — [Continued) » 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OP - 
CONJUGAL RIGHTS AMONG HINDUS— (Contmued). 

(12) Plaintiff being out of caite. 

It 18 not a defence that the plaintiff is out of caste, noE ought a decree to be 
made conditional on the plaintiff being restored to caste 27 A. 96= 
24 A.W N. 1?3. Y. 

(13) Effect of converiion of plaintiff. 

A suit cannot be maintained for the restitution of con]ugal society by a Hindu 
husband, who has been repudiated by his wife on his conversion to 
Christianity. 5 W.R. 235. W 

(14) Deseptlon by husband. 

(а) Among Hindus a husband, who for years deliberately deserts his wife and 

fails to fulfil bis obligations of giving her a homo and of supporting 
her, IS not entitled to enforce his marital rights .ind claim the custody 
of his wife. 82 P R 1908 X 

(б) The following observations of the Court are worthy of being noted 

“ His wife either was ejected by him from his house or left his protection some 
lime before 1898 He made a feeble attempt to get her back in that 
year but did not press his suit. Thereafter, though she was living 
only a few miles off with her father’s family, be refrained from 
taking any steps to assort his marital lights for some eight years and 
admittedly made her no allowance. After this lapse of time he comes 
forward once again and endeavours to acsert his right to her custody. 
The woman was present in Court before us, and in answer to questions 
put to her by Ub asserted that she had been turned out of her home 
by her husband some IG years ago and vehemently protested that she 
should not be compelled to go back to him. She is fairly advanced 
m years and is buffering from goit^ of a very pronounced type. 
Taking all these facts into consideration, we have no doubt that the 
husband actually deserted the wife and abandoned her and that his 
present claim is preferred not so much for the purpose of recovering 
his wife as for ulterior purposes. In face of such desertion and 
abandonment, we hold that bo has no longer any legal claim to her 
custody. A Court is not bound to decree a claim by a husband for 
custody of hiB wife. It has a discretion in such cases and there is 
ample authority for the proposition that it should refuse to exercise 
that discretion m favour of a husband who has ill-treated or deserted 
his wife or been guilty of some other matrimonial offence." 82 P R. 
1908. [Per Batiigan, J.) (See also 78 P.R. 1893 ; 95 P.R. 1898 , 28 
C 37 , 28 0. 751 , 29 A. 222, cited and followed). Y 

(15) Failure by huiband to perform hie marital obligationa. 

(a) A gross failure by the husband of the performance of ilie obligations which 
the marriage contract imposes upon him for tho benefit of the wife 
might, if properly proved, afford good grounds for refusing him the 
assistauee of the Court.*’ 11 M.I.A. 661, cited m 82 P .R. 1908 at 

p. 390. * 

33 
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' And that there is no legal ground why the application should not 
be granted ** — {Continued). 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OP 
CONJUGAL RIGHTS AMONG HINDUS— (Coniinwed). 

(6) " Id the present case we have it clearK established that the husband has 
for years past failed to fulfil the obligations of giving his wife a home 
and of supporting her and her child, and it is, in our opinion, too 
late for him, after this lapse of time, during which she has been 
dependent on her own family for support, to come forward and assert 
his right as her husband ” /Vi Rntiiaan, J in 82 P R. 1908 at 
p 390. A 

(16) Cruelty. 

by petition is a bar to relief See 1 B 164 , 5 C 500 , 4 N.W.P. 109 A-1 

(17) Rule AB to what is cruelty is same as under English Law 

In a suit by a Hindu hu&b.ind against hi'» wife for the restitution of conjugal 
rights, the cnterinn of legal cruelty, iu'<tif>ing the wife’s desertion, 
IS the same in this country .is in Engbind, m., whether there has 
been actual violence of a character as to endanger personal 

health or safet\ . or whether there is the reasonable apprehension of 
it. 1 B. IG4. B 

(18) Revival of condoned cruelty by aubBequent offence. 

(а) Where cruelty on the part of the husnand has been condoned by the wife, 

a much smaller measure of oHonee would he t^uflicient to neutralize 
the condonation, than \\ould have justified the wife, in the first 
instance, in separating fioin her husband. 5 C 500 C 

(б) But the act or acts constituting the olienco must be of such a nature as to 

give the wife just reason to suppose that the husband is about to 
renew his former course of conduct and cor|Sl•qllentl^ to entertain 
well-founded apprehension for her personal safety. {Ibui). D 

• 

(19) Co-habitatioo if amounts to condonation. 

Go-habitation is not sufiicicnt to raise a presumption of condonation in the ease 
of the wife, though it is so in the ease of the husband. Duront v. 
Durant, 1 Hagg. 734, cited in argument in 5 (' 500 (503). E 

(20) Conduct of husband disentitling him to a decree for restitution. 

Where the lower appellate Court found that there was no cruelty, but that the 
suit was brought by the husband as a counter-move to defeat the 
claim of the wife for separate maintenance and a considerable time 
after she had ceased to live m his house and .because on the last 
occasion when she returned to live with him she left the house crying. 
Ileld^ that these circumstances were not sufficient in law to justify 
the Court in refusing the husband’s claim for restitution of conjugal 
rights 21 B 610 (611). P 

(21) Husband suffering from loathsome disease, a bar to suit 

To a suit brought by a Hindu husband against his wife for the restitution of 
conjugal rights, the fact that be is, at the time of such suit, suffering 
from a loathsome disease, such as leprosy, is a good defenoe* 5 
209. Q 
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1-—“ And that there Is no legal ground why the application should oof 
be granted ”—{Conttnii£d), 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OP 
CONJUGAL RIGHTS AMONG HINDUS— (CWuittcd). 

(22) Agreement to live separate— Effect of. 

(а) An agreement, between hubband and wife, to live separate bars a subse- 

quent suit for restitution of conjugal rights. 2 Bom. L R. 72. 
(Spertng v. Upering, 32 L.J. Mat. 116, not followed, See also, 4, 
N.W P 109. H 

(б) '* Speiing v. Spering (32 L J. Matrlmonla^ 126) was a case that proceeded 

nn the special views of the old Ecclesiastical Courts in England and 
not on principles of justice, equity and good conscience, by which we 
rirc governed here. These principles, in my opinion, require us to 
bold that a separation agreement containing provisions, such as we 
have in this case, is a defence to a suit for restitution of conjugal rights, 
just as 111 the English Courts the like result has been obtained since 
the enactment of the Judicature Acts by which the Divorce Court is 
bound to consider such an agreement as an equitable defence." Per 
Curiam in 2 Bom L R. 72 at p 75. | 

(f) A deed of separation is a good answer to a husband seeking by habtascoipus 
to obtain the posscsvion of his wife. Kvig v. Mean, 1 Bur, 542, 
cited in 2 Bom L R. 72 (74) J 

(d) A Court of Equity would, when \alid contract for separation has been 

entered into between the husband and wife, grant an inj'unction to 
restrain proceedings by either party for a restitution of conjugal 
nghtb. Maibhall v. Manshall, 9 P.I) 19 , Hall v. Turner, 1 Atk. 516 , 
Beasant v. IPood, 12 Ch. D. 605. See also the cases collected under 
the leading case of Stopilton v iytopilton. (White and Tudor Leading 
Cabos, pp 950 951) cited in 2 Bom. L.R 72 (74). K 

(e) Where a husband .and wife (lliiidoos) thirteen \cars previously had agreed 

to sep.\r.i,te, the husband having treated his wife with cruelty and 
kept hid «>istcr-in-law as his mistress, and was btill so keeping her at 
the date of the institution of the suit, and further, bad not contri- 
buted to the inaintcnaiicc of his wife during the period of the separa- 
tion. Held that the husband was not entitled without his wife's con- 
sent, to have that agreement set aside or to insist upon restitution of 
conjugal rights 4 N W P. 109. L 

(/) A husband sued the wife for rosiilution of conjugal rights in 1903. The 
parties entered into a compromise in 1904 whereby they agreed to live 
thereafter together “ according to the custom of the word " But 
they never lived together at all thereafter. The husband again sued 
the wife in 1907 for restitution of conjugal rights. The Munsif 
decreed the chum but the District Court dismi^ised the suit on the 
ground that it was barred by limitation as more than two years had 
elapsed from the first demand b.nd refusal on which the suit of 1903 
was compromised and as no subsequent demand and refusal had been 
alleged or proved. 

Held, that the law applicable to the parties, being Hindus, is the Hindu Law 
under which any agreement between the husband and wife to live 
apart is forbidden or, at any latc, is not valid , H Ind. Gas 413. 
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And that there is no legal ground why the application should not 
be granted ’’^(Continued). 

A. —PROVISIONS RELATING TO SUITS FOR RESTITUTION OF 
CONJUGAL RIGHTS AMONG HINDUS— (Coniwued). 

That such an agreement is opposed to public policy and not enforceable. 

{Meherally v. Saklierkhanoobai, 7 Bom. L.B> 602, referred to and 
approved). M 

Even under the English Law, agreements providing for future separation are 
invalid, though such as provide for preseut separation are valid. 8 
Ind Gas. 412 = 8 M L T. 314 {Wilson v. Wilson, 9 E R. 870 ; 
Marshall V. Mai shall, 5 P D. 19 , Clarke v. Clarke, 10 P.D. 188 , 
Besant v. Wood, 12 Cb. D. 605, B,). H 

It was held b} the House of Lords in Wilson v. Wilson, 9 (E.R. 870), that an 
agreement for a present separation was enforceable. See S Ind Cas. 
412 (414). 0 

ig) The decisions in Marshall v. Marshall, 5 P.D. 19 , 48 L.J P. 49 , 89 L.T. 
640 . 27 W.R. 399, Clark v. Claik, 10 P.D 188 , 54 L J.P 57 , 52 L. 
T. 234; 33 VV R. 405; 49 J P. 516, and Besani v. Wood, 12 Ch. D. 
605 , 40 L.T. 445, are not cases of agreement for a future separation 
like the present case S Ind. Gas. 412 (414). P 

(A) Even if we applied the English rule we should be quite prepared to hold 
that the agreement in this case being one for future separation would 
be invalid and constituko no answer to a suit for restitution of con- 
jugal Eights S Ind Gas 412 (414) Q 

(23) Liability of person wrongfully detaining wife. 

Every person who receives a married womiu into his house, and suffers her to 
continue thereafter she has received notice from the husband not to 
harbour her, is liable to an action for damages or injunction, unless 
the husband ha.s, by his cruelty or misconduct, forfeited bis marital 
rights, or has turned his wife out of doors, or^has by some insult, or 
ill-treatmout, compelled her to leave him. 1 B. 164. (Sec also Addison 
on Torts, p. 802, F.) R 

(24) Restitution of conjugal rights, suit for— Valuation for purposes of jurisdiction. 

In a suit for the restitution of conjugal rights the law leaves it to the plaintifE 
to put his own valuation on the plaint and accepts it for the purposes 
of jurisdiction unless it is vitiated by some improper motive, such as 
a deliberate design to give the Court a jurisdiction which it has not. 
4 Ind. Gas. 836. 8 

(25) Sait for restitution of conjugal rights -Decree, form of. 

The following is the form of a decree in a suit for restitution of conjugal 
rights That the defendant (the wife) do within a certain time 
(hxed) from the receipt of this order, return to co>habitation with 
her husband and live with him as claimed That the othe” defend- 
ants be ordered to abstain from harbouring the wife or otherwise in- 
terfering with the rights of the plaintifi as her husband. A.W.N. 
1882, 243. T 

(26) Decree requiring wife to return to husband. 

A decree requiring a wife to return to her husband is not illegal, and is m con- 
formity with what is asked in a suit for restitution of conjugal rights. 
20 W.R. 50. U 
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And that there Is no legni ground why the mppllcstlon should nolT 
be granted {Continued). 

A.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OP 
CONJUGAL RIGHTS AMONG HINDUS-(ConcZudgd). 

(27) CondltiooB not to be Impoied. 

It 18 not competent to a Court, m paesing a decree for restitution of conjugal 
rights, to impose certain conditions under which the restitution can 
be had. 4 Bbm. L.R. 107. 

(28) Separate house and separate maintenanoe to wife cannot be ordered. 

In decreeing a suit for restitution of conjugal rights in favour of the hus- 
band. the Court cannot impose on him the duty of providing his wife 
with a separate house and separate maintenance 4 Bom. L R. 820.W 

(29) Decree may enjoin defendant to abstain from obstructing return of wife to 
husband 

(а) Where a decree for the return of plaintiff’s minor wife and certain jewellery 

from illegal possession, is upheld in appeal, the lower appellate 
Court can only enjoin defendant to abstain from putting any obstruc- 
tion in the way of the wife returning to her husband 20 W.R. 92. X 

(б) A decree for restitution of conjugal rights should be passed in the form 

that the husband is untitled to conjugal rights, that his wife do re- 
turn to hvo with him, and that her parents do not interfere in any 
manner to prevent her fronl so doing 2 Agra 111 ; 8 W.R 467. Y 

B. -PROVISIONS OF MUHAMMADAN LAW RELATING TO SUITS FOR 
RESTITUTION OF CONJUGAL RIGHTS. 

(1) Suit for restitution of conjugal rights open to Muhammadans. 

A Muhammadan husband may institute a suit in the Civil Courts of India to 
enforce his marital rights by compelling bis wife against her will to 
return to co-habitation with him S W.R. P.C. 3. Z 

(2) Law goYerning such suits. • 

Such suit must, under the imporative words of S. 15, Reg. IV of 1793, and the 
nature of the thing, bo determined according to the principles of 
Muhammadan Law. 8 W. B. P. C. 3. A 

(3) Suit for restituiion.by ezoommunioated husband. 

(а) In a suit by the husband, who is excommunicated from his caste, for the 

restitution of conjugal rights against his wife, it is open to the latter 
to require that he should get himself re-admitted into the caste, to 
which the parties belonged at the time of the marriage, before she is 
compelled by the Court to go and live with him as hia wife 9 Bom. 
L. R. 451 = 31 B. 366. B 

(б) The Indian Courts in passing a dooroe for restitution of conjugal rights can 

and shall impose conditions so as to safeguard the interest of the wife. 

9 Bom. L. R. 451 at 457. See also 11 M.l.A. 551 (615) ; 8 A. 78 . 
5 C. 500 (508), 28 C. 37, pp.46, 47, 53. C 

(c) The following observations of Chandavarkar, J., ma^ also be notedj: — 

'*The effect of the excommunication is that heoannot have social intercourse 
with members of that community, in which be was born, to which 
both he and his wife have belonged, and as members of which they 
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^.—‘*And that there is no legal ground why the application should not 
be granted **-’iContmued}, 

B.— PROVISIONS OF MUHAMMADAN LAW RB]LATING TO SUITS FOR 
RESTITUTION OF CONJUGAL RIGHTS— (Cow/inwerf). 

havo married. Such social lutercourso may be of no moment to him ; 
but the wife pleads that it is of moment to her At the time of 
marriage she was not only Mahomcdan by faith but also a member 
of the Kharwa community. Occupyiiij^ that status^ she married the 
husband. Under these circumstances it was of the essence of the 
marriage contract that they married because they were members of 
that particular community and that they must be regarded as having 
entered into the marital relation on the basis of that status. 

The learned District Judge further observes — “ There is here no case of an 
iiiimcmoiial usage at variance with the ordinal y Mahomedan Law, 
It lb not disputed that the marriage law prevailing among the Khar- 
was IS the same as that followed by other Mahomedaris.” The answer 
to that IS that, though the marriage law is the same, it is subjccL to 
the status of the parties as members of Lhc Kbarwa community That 
law IS annexed to the status 

On these grounds the decree of the District Court passed in appeal must be 
varied by adding the following words 

“Upon the plaintiff securing re-admissron into the Kh.irwa community of 
Mahomcdaijs of which he and dofciidant No 1 weic members at the 
time of marriage” J*er Chandavarlini , J , m 9 Bom. L R. 451 at 
pp 461, lC2 = dJ B 866 D 

(4) Agreement contemplating future separation cannot be countenanced by Courts. 

(a) Tho principle upon which the law looks askance at agreements contem- 

plating the future separation of husband and wife is a principle 
which, if not quad semper, quod ubique, quod ap omnibus, is at least a 
thoroughly fixed and intelligible principle having its fuiuidations in 
the welfare ofcsociety and the permanence of the marriage tio^ 
7 Bom L R 602. E 

(b) It IB, therefore a principle which a Judge may enforce with less diffidence 

than if he were dealing with a doctrine of public policy of an uncer- 
tain or fluctuating nature. {Ibul).% F 

(c) An agreement, between husband and w'lfe, providing for an immediate 

reunion, coupled with a provision for subsequent separation is bad 
under English Law, and also Mahomedan Law. {Ibid). G 

(d) An agreement for an immediate reunion, coupled with a provision for 

subsequent separation IS clearly bad under English Law. Westmeath 
V. Sfilisbiny, (1831), 5 Bli. N.S.339, Cartwright v. Caitwrighi, (1853), 

Deg. M G 982 Cited in 7 Bom. L.R 602 at p. 606. H 

« 

{e) A deed of separatjnn is no answer to a suit fur lestitution of conjugal 
rights. Anquez v. Anquez, (1866), 1 P.D. 176 cited %n 7 Bom L.R. 
602 (606). 1 
(/) But under the English Law, since che Judicature Act, 1873, a covenant 
not to sue for restitution of conjugal rights may be pleaded in bar to 
a suit in the Divorce Division. Marslutll v Marshall, (1879), 5 P. 
D. 19 , tiled in 7 Bom. L,R. 602. (606). J 
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/. — “And that there Is no legal ground why the application should nol 
he granted **-—{Contimted). 

B.— PROVISIONS OF MUHAMMADAN LAW RELATING TO SUITS FOR 
RESTITUTION OF CONJUGAL lilGHTS— {Continued) 

(5) Agreement that wife mightjive with her parents- 

According to the Mabomedan Law, it is not competent to parties contracting 
a marriage to enter into a separation deed by which husband con- 
bonted that tfis wife might live with her parents 6 Bom. L R. 728 K 

(6) Non-payment of prompt dower, how far bars a suit for restitution of conjugal 

rights. 

(а) A suit agiinst a M ihomedan wife for restitution of coniugal rights, even 

after the consummation of mainge, cannot be maintained where 
the wife’s dower is prompt and has not been paid. 3 A L J. 482 , 
(2 A H31, F.) L 

(б) According to the Muhammadon Lawi niarnage is a civil contract, upon 

the cuiiipleLion of which by proposal and acceptance, all the rights 
and obligations wh ch it creates, arise immediately and simulta- 
neoubly. 8 A. 149 -- 6 A.W N. 53. M 

(c) There IS no authority for the proposition that all or any of these rights and 

obligations arc dependent upon any condition precedent as to the 
payment of dower by the husband to the wife. Dower can only be 
regarded .is the consideration for connubial intercourse by way of 
analogy to price under the* contract of sale Although prompt dower 
may be demanded at anj time after marriage, the wife is under no 
obligation to make -%ucb demand, .it an> 'specified time during cover- 
ture, and it 18 only upon such demand being made that it becomes 
payable. This claim may be used by her as a means of obiaiiiing 
p.iyincnt of the dower, and as a de fence to a claim for cohabit.ition 
on the part of the husband without her conseut , but, although she 
may plead non-pa} ment, the husband's right to claim cohabitation is 
antecedent to the plea, and it CciniK^ be said that until he has p.iid 
prompt dower his right to cohabitation docs not accrue. {Ibid) . N 

(d) The sole object of the rule .allowing the plea of non-payment of dower is to 

enable the wife to secure pa} ment. {Ibid). 0 

(c) Her right to resist her husband so lung as the dower remains unpaid 
analogous to the lien of a vendor upon the sold goods while they 
remain in his possession and so long as the price or any part of it is 
unpaid , and her surrender to her husband resembles the delivery of 
the goods to the vendee Her lien for unpaid dower ceases to exist 
after consuDiinatioD, unless at such time she is a minor or insane or 
has been forced, in which case her father may refuse to surrender her 
until* payment. (76t//). P 

if) It cannot in any case be pleaded so as to defeat altogether the suit for 
restitution of conjugal rights, which is maintainable upon the refusal 
of either party to cohabit with the other ; and it can only operate in 
modification of the decree fo'^ restitution by rendering its enforce- 
ment conditional upon payment of so much of the dower as may be 
regarded as prompt, in accordance with the principles recognized by 
Couits of equity under the general category of compensation or hen, 
when pleaded by a defendant in resistance or modification of the 
plaintiff 'b claim. {Ibid), Q 
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And that then is no legal ground why the application should not 
he granted ” — (Continued), 

B.— PROVISIONS OF MUHAMMADAN LAW RELATING TO SUITS FOR 
RESTITUTION OP CONJUGAL RIGHTS- (ContinMcd) . 

(ff) And in a suit for restitution of conjugal rights by the husband against his 
wife, who also pleaded non-payment of her prompt dower in bar of 
the suit, he would be entitled to a decree for restitution conditional 
on payment of the dower. 6 Bom. L B. 728. R 

(h) After consummation of marriage, the non-payment of dower even though 

proved cannot be pleaded in defence of an action for restitution of 
conjugal rights. 7 Bom. L. R. 684 =>80 B. 122. See also 8 A. 149= 
11 M. 327, 17 C. 670, 6 Bom. L.R. 728. But see 6 N.W.P. 94. 8 

(i) A Mahomedan wife cannot resist a suit for restitution of conjugal rights 

on the ground that her dower has not been paid. L.B R. (1900- 
1902), Vol I. p. 145. (8 A. 149 ; 11 M. 327, F). T 

(;) A suit will not lie by a Mahomedan to enforce the return of his wife to his 
house even after consummation with consent, until her dower has 
been paid. 6 N.W P. 94. U 

(7) Mahomedan Law— Restitution of conjugal rights— Prompt dower— Stipulation 
as to residence. 

(a) In a suit by a Mahomedan husband Jor restitution of conjugal rights, the 
defendant, his wife, pleaded, first, that he bad entered into a stipu- 
lation at the time of the manage to reside with her in the house of 
her father, and that he h&d not done so , and secondly, that be bad 
not paid the exigible portion of the dower due to her, the marriage 
having been consummated ’ — as to the first point, that the 
stipulation relied upon was not a sufficient answer to the plaintiff’s 
claim. 17 C. 670. Y 

(h) Held upon the authorities that the non-payment oi prompt dower is not 
a sufficient plea in bar of such a suit. (Ibid). W 

(8) Cruelty of husband a defSnee to a suit for restitution of conjugal rights by 
husband. 

(а) In a suit for restitution of conjugal rights by a mahomedan, a wife may 

defend the suit on other grounds than actual violence of such a 
character as to endanger personal^health or safely. 29 A. 222>=A.W. 
N. 1907. 27 = 4 A.L.J. 60. X 

(б) In a suit for restitution of conjugal rights brought by the husband the 

plaintiff’s claim ought not to be decreed when it appears that there 
is imminent danger of the wife being subjected to bodily violence if 
compelled to return to her husband. A.W.N. 1892, 77. T 

(c) If the wife raise a defence of cruelty, she must prove violence of such a 

character as to endanger, or a reasonable apprehension of digger, to 
her personal health or safety. 8 W R. P.G. 3. Z 

(d) Where the plaintiff in a suit for restitution heaps the vilest of insults upon 

his wife in the plaint and charges her with immorality and adultery 
and does not substantiate the charge, the charge if untrue is in 
itself legal cruelty which would justify the wife in refusing to live 
with her husband and the Court will be justified in dismissing the 
plaintiff’s suit. 29 A. 222 = A.W.N. 1907, 27«*4 A.L.J. 60. X 
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And thmt there ie no legal ground why the application should not 
he granted (Continued), 

B.— PROVISIONS OP MUHOIMADAN LAW RELATING TO SUITS FOR 
RESTITUTION OF CONJUGAL RIGHTS -(ConcZifd^d). 

(e) In a suit for restitatioc of conjugal rights the Court will not be justified in 
refusing a decree to the husband unless there is reasonable apprehen- 
sion of bodily hurt on the part of the wife at the hands of her husband. 
2 A.L.J. 608^ 

(/) All the cases of cruelty justifying a wife in refusing to live with her husband 
refer to direct acts on the part of the husband against the wife (Ibid) . B 
(9) Covenaiit to build a house for wife. 

Where a Mohammedan husband at the time of marriage with his wife contract- 
ed with her that if she could not agree with her mother-in law he 
would build her a separate house Held, that the building of a 
separate house, though it might be a condition precedent to the 
eiifurcement of the decree, was not a condition precedent to the cause 
cf action for restitution of conjugal rights. L.B.R. (1893 — 1900) 
G55. G 

C.— PRUVISIONS RELATING TO SUITS FOR RESTITUTION OF 
CONJUGAL RIGHTS AMONG l^ARSEES. 

(1) Suit for reititutlon of oonjugai. rights among Parsees. 

Whore a Parsee husband shall have deserted or without lawful cause ceased to 
cohabit with his wife, or where a Parsee wife shall have dci>erted or 
without lawful cau^e ceased to cohabit with her husband, the party 
so deserted or with whom cohabitation shall have so ceased may suo 
for the restitution of bis or her conjugal rights, and the Court, if 
satisfied uf the truth of the allegations contained in the plaint, and 
that there is no just ground why relief should not be granted, may 
proceed to decree such restitution of conjugal rights accordingly 

If such decree shall not be obeyed by the party against whom it is passed, he or 
she shall be liable to be punished with simple imprisonment for a 
term which may extend to one moiitli or with fine which may extend 
to two hundred rupees, or with both. See B. 36 of Act XV of 1865 
(Parsee Marriage and Divorce) D 

(2) No lult to enforce marriage or contract arising out of marriage when Parsee 
husband under 16, or Parsee wife under 14 years 

Notwithstanding anything hereinbefore contained, no suit shall be brought m 
any Court to enforce anj marriage botwecii Parsees, or any contract 
connected with or arising out of any such marriage, if, at the date of 
the institution of the suit, the husband shall not have completed the 
age of 16 years, or the wife shall not have completed the age of 14 
years. See 6« 37 of Act XV of 1865 (Parsee Marriage and Divorce). E 
(8) Orogndsfor refusal of husband to Uyo with wife. 

(а) The question what constitutes a lawful ground among the community of 

the Parsec for the refusal of the husband to live with his wife or 
vice versa, is one the determination of which lies within the cogni- 
zance of the delegates. 2 Bom. L.R. 845. F 

(б) The word “ just ” in S. 36 of the Parsee Marriage and Divorce Act, 1866, is 

not intended to have any difference in signification, from the word 
“lawful “ in the same section. (Ibid ) G 
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that there is no legal ground why the application should not 
be granted {Concluded) * 

C.— PROVISIONS RELATING TO SUITS FOR RESTITUTION OF 
CONJUGAL RIGHTS AMONG PARSEES~(ConcZMdgd). 

(4) Court when can refuse decree of restitution. 

(a) To justify a refusal for the restitution of conjugal rights, the causes must 

be grave and weighty and such as to show a moral impossibility that 
the duties of married life can be dischfirged 2 Bom. L.R. 845. H 
(5) Discretion when applied to a Court of justice means sound discretion guided 
by law. It must be governed by rule, not by humour, it must not be 
arbitrary, vague and fanciful but legal and regular. (Ibid). I 

(5) Decree for restitution, how enforceable. 

ia) A decree for restitution of conjugal right under the Parsoe Marriage and 
Divorce Act is enforceable only in the manner provided in S> 36 of the 
Act 9 B H.C. (A.C J.) 290. J 

(b) Such provision is m substitution of, and not in addition to, the ordinary 

remedies provided by the Code of Civil Procedure (Ibid). K 

D.— PROVISIONS OP BUDDHIST LAW IRELATING TO SUITS FOR 
RESTITUTION OF CONJUGAL RIGHTS. 

Suit for restitution among Burman Buddhists. 

(n) A Burman Buddhist is entitled to sue for restitution of conjugal rights. 4 
Ind. Cas. 763 -U 13 R *1909, I, BuddisL Law, Maniage, p. 1. L 

(b) The rule of Buddhist Law which allows a divorce at the will of one p.arty, 

ou surrender of all the joint property and payment of all the joint 
debts, without any fault in the other party, does not bar a suit for 
restituliou of conjugal rights and is not opposed to the observance of 
conjugal rights in a subsisting marriage. (Ibid). M 

(c) A mere desire for such a divorce is an insulficient defence in a suit for 

restitution of conjugal rights. (Ibid). ^ N 

33, Nothing shall cbe pleaded m answer to a petition for 
restitution of conjugal rights ^ which would not be 

Answer to petition. ^ x j i i. r 

ground for a suit for judicial separation or for a 
decree of nullity of marriage. ^ 

(Notee). 

General 

(1) Right of petitioner to restitution, general rule as to. 

(a) Every petitioner in a suit for restitution is entitled to a decree, unless a 

respondent can establish a legal defence to the petition. Scott v. 
Scott, 4 S. and T. 113 , 34 L.J.P. 23 ; 12 L.T. 211 . 0 

(b) But a decree of restitution will not be granted in an undefended suit, upon 

mere proof of the marriage , evidence of the other facts of the case 
must be given. Pearscni v. Pearson, 33 L J P. 166. P 

(2) Custody of wife— Conduct of husband — Discretion of Court. 

(a) In suits for the custody of the persun of a wife, the Court requires from the 
husband proof not merely that he is the husband of the woman but 
also that he has done nothing to forfeit his right to such special 
relief by failure in his own duty towards bis wife. 95 P.B. 1898. Q 
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General —(Concluded ) . • 

(b) He has to show not only that he is not estopped from exercising a claim or 

privilege, but that he has done his dutv in the matter towards his 
wife so as to entitle him to claim this excreme exorcise of authority. 
(Ibid). R 

(c) When a husband does all ho could t) divest himself of connection with 

and responsibility for. his wife, the Court will not be justified in 
putting in force the discretionary power vested in it and giving 
plaintiff a decree for the cu-ttody of his wife. {Ibid) S* 

(3) Ground for a petition for restitniion 

The only ground for a petition for restitution is that one of the married persons 
has withdrawn from living with the other, without lawful cause 
Browne and Powlos on Divorce, Seventh Edition, 1905, p 78. T 

(4) Object of petition for restitution 

Its primary — has always been assumed to be to obtain the return to cohabitation 
of the respondent. Browne and I*owles on Divorce, 7th Ed , p 78. U 

H.B.-But it was said by Sir James Ilannen, that he had never known an 
instance in which it appeared that the suit was instituted for any 
other purpose than to enforce a money demand. Ma^tshall v. 
MarahaU, 5 P.D. 23 , 48 L J.P. 49 , 39 L.T 640. Y 

(5) Suit for reatitution instituted pending suit by respondent for dissolution or 

nullity OF judicial separation 

(a) In case of a—, the suit for restitution would bo atsyod pending the deter- 
mination of the respondent's suit 10 B 122 W 

(5) It does not make much difference whcthci the two suit:, are instituted in 
^ the same Courts nr in different Courts [Ibid) X 

(r) Perhaps, if the two suits are instituted in the same Court they can be con- 
solidated and heard tng«*thcr. 1‘2 0. 706. Y 

N.B. — The abose piocedure to consolidation can be adopted only if the 
pending suit be a .suit for nullit\ or judicial separation. If, however, 
the pending suit be one for dissolutfon, such suit and the suit for 
restitution c.innot be consolidated and heard together. (Ibid). See 
also S. 15 supra, Z 

(6) Right to begin. 

The in a suit for restitution is generally with the petitioner, although the 

important issue niiy be on the respondent Burroughs v. Burroughs^ 
a Sw. & Tr 544 , 81, L J T\ & M. 56 A 

Answer to a petition for restitution of conjugal rights.’" 

A.— WHAT IS COOD ANSWER TO A PETITION FOR RESTITUTION 

(1) General rule ai to what are good answera in auita for restitution. 

Jn a suit for restitution of conjugal rights, no facts would be sufficient to bar 
the proceeding, except such as would have been sufficient to have 
ontitlod the parties to a divorce n wirnsa et thoro to i decree of nullitj. 
Holmes V. Ilolnu’s, 2 Lee. IIG (1755). See also Burlec v. Burlee^ 

1 Add. 305 (1822). B 

(2) Adultery. 

(a) A wifo guilty of adultery oannot maintain a suit for restl^utlon. Rope v. 
Hope, 1 B. & T. 94 ; 27 LJ.P 43 ; 31 L-T.O.S. 138. C 
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“I.—" Aaiwer to m petition ior restitution ot eonjugml rights *' — {Conii/nued). 

A.— WHAT IS GOOD ANSWER TO A PETITION FOR RESTITUTION -(Oonld.). 

(6) It was held in some old cases that a suit for restitution oould not be sus- 
tained by a wife, who had committed adultery, although the husband 
had also committed adultery. Hope v. Hope, 1 S. & T. 94 ; 27 L.J F. 
43 ; 31 L.T., O.S. 138. See also Blackmore v. Blackmore, L R. 1 P. 
& D 663 , 37 L. J.P. 73 , 18 L.T. 450. D 

(c) Relief can be granted in matrimonial causes only where the petitioner 

' comes to the Court with clean hands. See Otway v. Otway ^ 13 P.D* 

141. E 

(3) Husband taking a mlBtreas to live with him. ^ 

The fact that the husband takes a woman to live with him as his mistress is 
a sufficient reason for the wife to refuse to live with the husband. 14 
Bom. L.R. 240 (242). F 

(4) Husband’s taking mistress being caused by wife’s refusal to live with him. 

This right of the wife is not in any away demolished by the fact that the hus- 
band was driven to concubinage by his wife’s continued refusal to live 
with him. (Tdid). 0 

(5) Offer by husband to give up his mistress. 

An offer made in the Court by the husband to give up his mistress docs not 
depri\o the wife of her right of refusal to live with her husband 
(Ibid.) '■ H 

(6) False charge. 

A false charge against a husband of an unnatural offence, though not cruelty, 
even if persisted in, will justify the Court in rejecting the wife’s peti- 
tion for restitution. Bussell v. Bussell, 1895, P. 315. 1 

(7) False charge of having committed an unnatural offence. 

A false charge of having committed an unnatural offence, though not cruelty, 
may be a reasonable enuseupon which to refuse restituiion. {Ibid). J 

(8) Conduct falling short of a matrimonial offence. ^ 

(a) Any conduct, which, in the opinion of the Court, may create a reasonable 
cause for refusing restitution, may bo alleged in the answer, though it 
fall short of a matrimonial offence. (Ibid), K 

(5) As remarked by Lord Herschcll, C., in a recent Scotch case in the House of 
Lords, "it is certain that a spouse may, without having committed 
an offence which would justify a^decree of separation, have so acted as 
to deserve the reprobation of all right-minded members of the com- 
munity Take the case of a husband who has heaped insults upon 
bis wife, but as just stopped short at that which the law regards as 
soemtM. or cruelty ; can he, when his own miscondueii Ins led his wife 
to separate herself from him, come into Court, and, avowing bm 

misdeeds, insist that it is bound to give him a decree of adherence? 

Might not the Court refuse its aid to one who has so acted and regard 
hia conduct as a bar to his claim to relief?’ ’ Mackenne v. X^ckenne, 
(1895), A.C. atp. 389. L 

(9) Facts which do not constitute a complete answer to the charge, effect of. 

In a suit for restitution, facts which apparently do not, by themselves, con- 
stitute a complete answer to the charge may be relevant and impor- 
tant to the issue, and the Court will not refuse to inquire into them. 
Stace V. Stace, 37 L J.P., 51 ; 18 L T. 740. Bee also Woodeff v. Woodsy 
31 L.T. 647. If 
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Answer to m petition for restitution of con/ugal rights "^{ConUnued), 
A.— WHAT IS GOOD ANSWER TO A PETITION FOR RESTITUTION -(Con W.)- 

(10) WheneveF the result of such a decree would be to compel the Court to treat one 
of the parties as deserting the other. 

Court may also refuse a decree for restitution without reasonable cause, 
contrary to the truth of the case. Russell v. Russell, 1895, P. 315. N 

(11) Drunkenness. 

Dangerous drunkenness is a just cause. Beer v Beer, 94 L. T. 704 , and se^ 
Bussell V. Russell,7S L.T. 295, 1895, P. 315, and Oldroydw. Oldroyd, 
74 L.T. 281, 1896, P. 175. ' 0 

N.B. — But it may not entitle the husband to a judicial separation. (Ibid). P 

(12) Impotence. 

Impotence with a prayer for nullity is also an answer to a suit for restitution 
of conjugal rights. Ricketts v. Ricketts, L J. 35, 92. Q 

(13) Insanity. 

(/i) Insanity is no answer to a suit for restitution Radford v, Radford, 20 
L T. 279, R 

(b) EYcept where it is of such a ii«iturc as to render future cohabitation 
dangerous Radford v. Radford, 20 L T, 279 , Hayward v. Hayward, 
1 S & T. 81 S*c also on the subject of insanity as a defence, 
Hanbuty v. Hanhury, (1892), P. 222 , 61 L J P. 115 8 

(14) The foilowing have been held to be good answers to a petition for restitution of 
conjugal rights. 

(i) ANTENUPTIAL INCONTINENCE OF WIPE. 

• Ante-nuptial incontinence of the wife, discovered by the husband subsequent 
to the marriage is a good defence. Perrin v. Pernn, 1 Add. 1 (1822) T 

(ii) CRUELTY 

Cruelty committed by the husband i** a good defence to a respondent wife. 

Dysait V. Dysart, 1 Robert, 109 (18^4). U 

(15) What answers have been allowed to the wife. ' 

In a suit for restitution by the wife, the following have been held to be good 
defence for iho husband — 

(i) Violent and uncontrolled temper. DWrey v, D'Arcy, 19 L.R., Ir, 369. Y 

(ii) Habitual intemperance of the wife (Ibid). W 

(ill) Violent conduct in the presence of the husband’s guests (Ibid). X 

(iv) Assaults on the husband. (Ibid). Y 

(v) Acts or threats of violonoe and offensive language (loid). Z 

(vi) False and scandalous statements against her husband's daughters 

ilbid). A 

(vii) Acts of violence towards bis servants. D^Atcy v. D'Arcy, 19 L.R., 

Ir. 369. B 

(viii) Plea that the wife had systematically aggravated the husband in the 
hope that ho would retaliate with some act of violence which would 
entitle hqr to a judicial separation. Woodsey v. Woodsey, 31 L T. 
647 ; of. Stace v. Stace, 37 L.J. P. & M. 61. C 

(iz) Plea that the wife had made his home unoomfortablc (Ibid). D 



Aot lY of 1869 (divorce). 


258 


CS. 88 . 


Answer to a petition for restitution of conjugal rights (Continued). 

A.— WHAT IS GOOD ANSWER TO A PETITION FOR RESTITUTION— (Cone W ). 

(16) What answers have been allowed to the wife. 

Where Lho wife pleaded in answer to her busband’s suit for restitution that he 
had no fixed abode in this country, but that his residence was id 
I reland, that she was in delicate health and confined to her house, 
and that she was, in the opinion of her medical attendants, incapa- 
ble of removing to Ireland without imp meat danger to her health, 

‘ such allegations were admitted to proof, Molony v. Molony. 2 Add 

249 (1824). E 

(17) Hasband's connivance at wife’s misconduct. 

Where a suit fer spp.Lr.itinn on account of the wife's adultery had been dismiss- 
ed on the ground of the husband’s connivance at her incest with his 
brother, it was held that it did not necessarily follow that the wife 
would succeed in a suit for restitution of conjugal rights. Denniss v 
Demass, 3 Hagg 363 (note) (1808) Sec also Drew v Drew, 1 No. of 
Gas 315 (1842). F 

(18) Poverty of husband suing for restitution. 

The may be a bir to his prosecuting his suit, e'^pccially if the wife also is 

not posses.sed of property Meaia v Mcxita, 13 W.R (Eng ) 60. 0 

(19) There must be attempt to induce deserting party to return —Want of such 
attempt may be a bar to decree. 

(a) The petition must be preceded by a reasonable effort to induce the party 

who has withdrawn from cohabitation to return Field v Field, 14 
P D 26 H 

(b) The effort, w’hcn by letter, must be cnnoihatorv, and not threatening pro- 

ceedings if not complied with. Smith v. Smith, 15 J’.I) 14. 1 

B— WHAT IS NUT (lUOD ANSWER TO A I’ETITION FyR RESTITUTION. 

(1) The following have been held to be no answer to a suit for reatitution of conjugal 

rights. * 

(i) DELAY. 

Delay is no answer to this kind of .suits. Bcnuclerh \ . B., 1895, P. 220 ; 71 L. 
T 376 J 

(ii) INSANITY. 

(a) Insanity is no answer. Tlxywardv Hayward, \ Sw and Tr. 83, (1892), 

P. 222. K 

(b) A husband is not entitled to turn a lunatic wife out of doors , but such 

insanity mav be shown as will render cohabitation unsafe, though 
withdrawal fiom cohabitation is not the proper remedy for it. Hay- 
vwtdv. Hayw'ird, J Sw .ind Tr. 83 , Hadjoid v. Radford, 20 L.T., N. 
S. 279. L 

4 

(2) Gross impropriety of conduct 

Where in a suit for TC>>t]tutioD brought by the wife the husband charged her 
with adultery, and piovcd gross impropriety of conduct, a separation 
was decreed. Owen v. Oiien, 4 Ilagg. 261 (1831). M 

(3) Impropriety, not amounting to a matrimonial offence. 

. . . . — . . . , IS no bar Rtpptngall v. Rijjpingall and D., 24 W.R. 967, (Engj.N 
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Answer to a petition for restitution of conjugal rights -(Continued)^ 

B.— WHAT IS NOT GOOD ANSWEU TO A PETITION FOR RESTITUTION 

— [Continued). 

(4) Refusal prior to the suit to permit conjugal intercourse 

Nor 18 a refusal prior to the suit to permit conjugal intercourse n bar to such 
suit (Ibid). 0 

(5) Ante>nuptial incontinence. 

— — A plea by •the respondent of the petitioner’s pregnanc\ resulting 

from seduction, and that he married her under her fraudulent mis- 
representations IS bad. Giceti v Gteen. 21 L T , N. S 401. P 

( 0 ) Agreement to stay proceedings 

A wife who agrees, upon terms to sta\ proceedings in a suit instituted b\ her 
for restitution will be bound bv suoh agreement. Stanes v. Stnnes, 
3 P D 42, 47 Ij. J P. li) , 39 Li T 40. See .also Rowley v. Rowley, 
34 L J. P. 97. Q 

(7) Faudnlent inducement of husband 

It 18 no answer to a wifu's suit foi restitution of conjugal rights that the 
husband was induced to marr} her on a false representation th^t she 
was pregnant by him. Green v Green, 21 L T 101. R 

(H) Conduct of petitioner conducing to misconduct of respondent—English law 

(o) la cases where the conduci '»f ^thc pt‘titioncr has let! to desertion by the 
icsporidcnt, and has aui'miit^d to suttieieiit cause to disentitle the 
petitioner to m.iintain a suit f<>r judicial separation on the ground of 
desertnui, the Court is now empowered to refuse to pronounce a decree 
of restitution of conjugal rights, although such misconduct on the 
part of the petitioner nia\ not bo sullicicntly grave to enable the res- 
pondent to obtain a judicial .separation. Bee Ohiioyd v. Oldroyd, 
(1890). P. 175, 05 li J P 113, 74 L T. 281, Browne and Powles 
on Divorce, 7th Ed., 1905, p. 85 8 

(6) But the Court would decline to receive twidcnco of iinte-iiuptial inconti- 
nence on the part of a petitioner, with the view of showing that her 
child born after marriage was not the respondent’s, as .•^uch circum- 
btance would bo irrelevant to the issue Mason v Mason, (1889), 01 
L.T. 304. T 

(9) Rectitution of conjugal rights— Plea of cruelty— Cruelty of petitioner when 
ground for Bering prof us etitio. 

(a) In a suit lor restitution of conjugal rights brought by the husband the 
question for decision was whether such cruelty had been proved as 
constituted a legal ground why the application should not be granted. 
It appeared that the petitioner had entertained from the commence 
ment of the co-ha bitalion a suspicion regarding hi^ wife’s antc-nuptial 
conduct for which there was a merely fanciful and iiisuflicicnt founda- 
tion, and which he abandoned before the Court bearing his petition, 
and that on one particular occasion the petitioner heat bis wife, 
using a degree of violence which undoubtedly caused physical pain to 
her, and inconsequence of which she lodged a criminal complaint 
against him and left him. It further appeared ficm the evidence 
that the petitioner handled his wife loughly on other occasions during 
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Answer to a petition tor restitution ofcontugai rights ^’—{Continued), 

B.-WHAT IS NOT GOOD ANSWER TO A PETITION FOR RESTITUTION 
, — (Concluded), 

tho short period of tiieir oo-habitatioo , viz., two moDths ; that their 
co-babitatioD had resulted in the pregnancy of the respondent with a 
child of which the petitioner claimed the paternity without contra- 
diction and after reasonable delay again sought the society of his wife 
by instituting the present proceedings.^ Held that under the above 
circumstances it could not be said that; there was any such probabihty 
of a recurrence of ill treatment on the petitioner’s part amounting to 
legal cruelty as would justify the Court m refusing him the relief 
he sought. 101 P.R 1882. U 

(b) It cannot be affirmed generally that every act of personal violence, or that 

every combination of acts of personal violence, voluntarily inflicted 
and productive of hurt or alarm, constitutes legal cruelty, the extent 
of the injury, the causes conducing to the use of violence by the hus- 
band, the circumstances under which it occurred, the probability of 
tho recurrence of similar or greater violence, are all matters requiring 
consideration. (Ibid), V 

C.— SEPARATION DEEDS. 

(i) INDIAN LAW. 

Covenant not to sue — Effect under the Indian Law. 

(а) A covenant not to sue cannot be pleadnd by the respondent m a suit under 

S. 32 of this Act, for restitution of conjugal rights. Because section 
33 declares that nothing shall be pleaded in answer to a petition for 
restitution of conj’ugal rights which would not be a ground for a suit 
for judicial separation or for a decree of nullity of marriage. And a 
covenant not to sue is not among the grounds stated as entitling a 
party to either judicial separation or a doqlaration of nullity See 
Rattigan on Divorce, 1897, pp. 181, 182. W 

(б) But although the Respondent cannot plead such covenant as an answer to 

the suit, it may be that, when once such covenant is brought to 
the knowledge of the Court, it will,^ as a Court of Equity, refuse to 
permit a suit to proceed, which is brought in violation of a perfectly 
valid agreement not to sue.” Se% Rattigan on Divorce, 1697, p. 182. X 

(c) “ It IS in the highest degree desirable, for the preservation of the place and 

reputation of families, ^that such agreements should be encouraged 
rather than that the parties should be forced to expose their matri- 
monial differences in a Court of Justice.” Per Justice Hennen in 
Mai shall v, Marshall, 5 P.D. at p. 23. Y 

(11) ENGLISH LAW. 

(1) Separation deed oontaining a ooyeuant not to sue for restitution of ionjugal 
rights. 

(a) A separation deed executed by a busbaud and wife, containing a covenant 
by trustees for the wife not to sue her husband for restitution of con- 
jugal rights, is, generally, a bar to such a suit by the wife. Clark v. 
Clark, 10 P I). 186 , 54 L J.P 57 ; 62 L.T. 234. See also Maishall 
V. Marshall, 6 P.D. 10 . 48 L.J.P. 49 ; 39 L.T. 640. Z 
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Answer to a petition for restitution of conjugal rights {Continued). • 
0 — ST^IPARATION DEEDS— (ConiiHwd). 

(ii) ENGLISH LAW — {Continued) 

(6) But it was bold othorwiso wbtire a husband, who had entered into a cove- 
nant to pay hib wifo 'iOOti, a yo«.r, which he had not fulfilled, did not 
appear in the suit. Tresf, v. Tress t 12 P.D. 1*28 , 56 L.J.P. 98 ; 57 
L.T 501. A 

• ^ 

(*2) Separation deeds, what are 

(n) Separation deeds are records of n.irgaiiis Iltiii v. Hart, 18 Ch. D. 670. B 
(b) They include compromise^ id divorce suit'll and cannot, usually, be repu- 
diated. {Ibid). C 

(3) Effect of covenants in such deeds. 

Husband and v ifc, covenanting \ jluntanlv logethc, are bound by these co- 
venants while the deed i- ni force, and either party suing in contra- 
vention of them will fail if they are set up in answer. Marshall v, 
Marshall, 5 P.l> ^0, Abbidtfc Aldrviqt*, Id P I) 210, Parkinson 
V. PajkiH',(ut, Ij Jl i P D *2.") , Burkinasier v Biickmastcr, L R. 1 P. 
A ]) 7H, Itiindif V. (bitvltj, 7 P I) IdS , 7*owcU v. Powell, and J , 
L R. d P A. 1). 1K(» , U I V TiV56<’r, and P , 1 Sw. &. Tr. 219 , 38 

L J., l\Iat 11 , Heaiuletlc \. Heauclerk^ 1895, P. *220. D 

(4) Such covenants if to be specifically plestded. 

If a party fails to plcid the covenant in the separation deed, the Court docs 
not necessarjly act upon it Tiei.s\ Tiess, 12 P D. 128, But see 
also /vV/iiiCflf?/ V Ktnnedu, P 1907,49. E 

(5) Coort may of its own accord take notice of such covenants. 

.V covcnani in a deed of separation noi to sue for restitution, though ignored 
bv the re'spondi nt, will not be ignored by the Court. Kennedy \ 
Kennedy, P 1907, -lO ' F 

(G) Failure on the part of the respondent to carry oSt his or her part of the agree- 
ment. 

{a) A — , would iMitillc the piditioiier to ^vu* for restitution notwithstanding 
a covciiiiiit '.ol to sue contained in such agreement Tress Tress, 

12 P I). 1 28 , Put see I\itkinsnn v fhirkinsim, L R. *2 P. 25 G 

(b) Such f.iilure must be eithci a totU failure or a failure in important rospoebs. 

Ilbid) IJesnnt v. Wood Ch. D. 005 H 

Ic) Consequently mcuo tiiflirig breaches of the covenant by the respondent will 
not entitle the petitioner to sue m spite of his or her covenant not 
to sue. (/5itf). 1 

{d) If upon investigation, there aie breaches of it by the respondent, it is not 
allowed to tie the hands of the Court. Kennedy v. Kennedy., P. 1907, 
49. J 

(7) Covenant not to sue never acted upon 

A — 18 no hiir to a amt. Cock v. Cock, t 8w. & Tr. 614. K 

(8) Covenant not to sue obtained by improper means. 

A — IB nn bar to suit bv the parly who has euicrod into such a covenant. 

Pagg v. Dagg and Speke, 7 P.D 17 , 51 Tj.J P. & M. 19i L 
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• Answer to a petition for restitution of conjugal rights ’*—{OonGluded). 

C.— SEPARATION DEEDS-(ConcZ«d«d). 

(ii) ENGLISH IjAW— (C oncluded). 

(9) Covenant not to sue obtained without reaBonable excuse. 

Nor 18 a a bar to such suit. (Ibid) M 

(10) Covenant not to sue in respect of previous miscooduct. 

A IS no bar to the (covenantor relying upob such misconduct as a bar to 

relief in a suit Hubsequcntl} instituted by tbc covenantee. Gooch v. 
Gooch, (1893j. r. 99. » 

(11) Subsequent reconciliation of parties 

A , RR evidenced bv resumption of cohabitation completely puts an end to 

a deed of separation Scholeif v. Gnodman, 8 Moore, 850 ; Nichol v. 
Ntchol 31 Ch. D 5‘24. 0 

VIII — Damages and Costs 

34. Any husband may, either m a petition for dissolution of 
Husband ma marriage or for judicial separation, or in a petition 
claim damages from to the District Court oi the High Court limited to 
adulterer. 1 object only, ^ claim damages from any person 

on the ground of his having committed adultery with the wife of 
such petitioner. 

Such petition shall be served on the alleged adulterer and the 
wife unless the Court dispenses with such service, or diiects some 
other service to be sustitutod. 

The damages to be recovered on an\ suclj^ petition shall be 
ascertained by the said Court, although the respondents or either of 
them may not appear * 

After the decision has been given, tlie Court may direct in 
what manner such damages shall be paid or applied. 

(Notes). 

General. 

(1) Copresponding English Law. * 

The MiitrimoDial Causes Act, 1857 (20 d 21 Vict. c. 85). S 33, provides as 
follows.— “ Any husband may, either in a petition for dissolution of 
marriage or for judicial separation or in a petition limited to such 
object only, claim ditinages from any person on the ground of having 
committed adultery with the wife of such petitioner, and such peti- 
tion shall be served on the alleged adulterer and the wife, unless the 
Court shall dispense with such service or direct some other service to 
be substituted , and tbc claim made by every such petition shall be 
heard and tiied on the same principles, in the same manner and sub- 
ject to the same or the like rules and regulations as actions for cri- 
minal conversation are nuw tried and decided in Courts of Common 
Law , and all the enactmonts herein contained with reference to the 
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General— (ConcZuf?8f2). « 

hearing and decision of petitions to the Court shall so far as may be 
necessary be deemed applicable to the hearing and decision of peti- 
tions presented under this enactment ; and the damages to be re- 
covered on any such petition shall in all cases bo ascertained by the 
verdict of a jury, although the respondents or either of them may not 
appear, and after the verdict has been given, the Court shall have 
power to direct m what manner suf'h damages shall be paid or applied, 
and to direct*that the while or any part thereof shall be settled for* 
the benefit of thn children (if any) of the marriage, or as a provision 
for the maintenance of the wife " P 

/ — ** Husband may claim damages from adulterer'*. 

A -DAMAGES— measure OF DAMAGES 

(1) General rule as to asBessment of damages- 

(fi) In asses'sing damages the first (jne<ition for the ]ury is, what damage the 
petitioner has sustained Browne and Powles on Divorce, Seventh 
Edition 1U05, p. 123 Q 

(b) The measure of damages is what the petitioner has lost in his wife. Stone 

V. Slone and Appleton (Irffil), 3 Sw. and Tr G08. R 

(c) Proof of adulter j does not necep‘-anly entitle a petitioner to damages. It 

must also bo shown that ibere ate no circumstances which disentitle 
thf' petitioiifT to damages Gibbon v Gibson and iresf, (1900), *22 T. 
L.R. 361 , but see iV///c7 v Pegler and li^issclL (1901), 85 L T. 649 ; 
Speddvuj V. Speddin,j and Smif/i, (1862), 31 L J, (P M & A ) 96, 
Note. S 

Where case is proved some damages must be awarded. 

(d) Where the adiilccr> is proved, and no facts are proved that would disentitle 

the petitioner to damages, the Court h bound to award some damages, 
however small it may be Speddinijv ^pcddimj and Smith, (1862) 31 
J P. & M. 96 Note. D 

ie) The Court caniiot dismiss the claim for damages simply on the ground that 
the petitioner has suilercd no damage. [Ibid). IT 

(2) Qroandi for giving damages. , 

Although one mam ground for damages is the breaking up of the matrimonial 
homo, it IS not the only ground Browne and Powles on Divorce, 
Seventh Edition, 1905, p 123 Y 

In Keyse v. Keyse, 11 i\D. 100, Sir James Hanuen said to the jury. 
“First you must remember you are not here to punish at all .. ..all 
the law permits a jury to give is compensation for the loss the husband 
has sustained.'' W 

(3) MeanB of co-respondent not material. 

(а) It IB immaterial whether the co-respondent can pay uhat loss or not. 

Cowing V. Cowing and Wallen, (1803), 33 LI. '.P. M. & A.) 149 ; 
Btkker v. Bikker and Whiiewood, (1892), 67 L T 721. X 

(б) For if the oo-rcspondent “cannot pay in purse he must pay in person.” 

(Ibid). ^ 
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Husband may claim damages from adulterer *’ — (ConiiniLed), 

A.— DAMAGES— MEASURE OP D VMAGES-(ConimM«a). 

(c) “ The meiiriR of the co-respondent havu nothing to do with the question. 

The only question is ivhat damage the petitionee has sustained, and the 
damage that he has su^itimed is the same whether the eo-respnndent 
IS a rich man or a poor man " Ae//sr v. AVjvse, 11 P D 102 , IJarbi- 
shite y Dnrbishite, 62 Tj.T 6n4 ; BiKlcer v. Biklev atid Whilewood, 
67 L T Ul. , Z 

(d) The jury ought not to eonsidei the means of the co-respondent, except in 

BO far as the} were of assist.ince to him in seducing the wife 
Stone V. Stone nnd Appeleton (ISOl), h Sw A Tr OOS. A 

(4) Conduct of the co-respondent not to be considered. 

Junes have no right in a divorce esse tD take into consideration the conduct of 
the co-respondent But as a matter of fact they nearly always do. 
however strongly the judg** may direct them to the contrary. 

V. Keifse, 11 P D. 100 B 

(5) Conduct of the husband a material consideration 

(«) The jury ought to take inti) conm KraUon the conduct of the husband and 
inquire how far he mav by Ins (oriduet or c in'lessnes-s, have con- 
tributed to tho wife’s wrong doing Kcif^e v. Ketfse, 11 P.D. 100, 
55 L.J P. 64, C 

(6) Where a husband, by reason of his own conduct, is not entitled to a decree 
of dissolution or otberwis", no d images should be awarded Coi v. i!ur 
and Wmdr, (PJ06), P 267 (petition for damage'-’ only) , Slotjf v. Story 
and O’GWo?, (1H87), 12 IM) 106 D 

(c) To hold otherwise, would mean thit hr might continue to live with his 
wife and enjo^ tho d.images fh/man \ Jft/tn ni, ([^)0U P 40.1 (co- 
habitation rchunicd) , Thivcnsnoft v Lavenscrojtf (1872), L R , 2 i* A 
D. 376. E 

f 

(6) Consideration for Jury— Conduct of husband 

(fl) In asscshing damisges, according to Sir (Irosswell CresHwell, “ the fir'll 
question is, how has the husbind deiiu aned himself Has he shown 
carelepsnesb or want of caution, indicating a want of due value for his 
wife’s chastity The next question is. did they live happily together’’ 
Because if they lived unhappily, his loss in his wife is not so great. 
The next topic that is gcnenilU considered is the position of tho 
defendant How came he to be introduced** Under what uireum- 
stances did he become intimate with tho family. Was there anything 
like treachery in his conduct *’ That is a legitimate consideration , 
not that you are to xmiiish the m-in, but the conduct of the defend- 
ant, the mode m which be proceeds to obtain the affection of the 
lady, IS important for your consideration. If a woman surrenders 
herself very readily to a man who takes no pains to obtain l:^r affec- 
tions, nr if you have reason to suppose that she has made the first 
advances, you are to estimate, as far as you can form an estimate in 
moiiev, the loss the husband has sustained,” Cotnyn v. Comyn and 
Humphreys, 32 L.J 1’ & M. 210. P 

({;) “ If It IS proved that a man has led a happy life with his wife, that she 
had taken care of his children, that she has assisted m his business, 
and then some man appears upon the scene and seduoes the wife 
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" Husband may claim damages from adulterer {Continued). • 

A.— DAMAGES— MEASURE OP DAMAGES— (Cnn/tm^ed) 

away from her husband, then the jury will take these ficts into con- 
sideration. But the quc>;tion in this case, as in so many others, is 
whether or not these losses h.ive been cast upon tho petitioner by 
the act of the co-rospondciit. If he did not sediiee her aw.iv from 
her husband, that makes a very materril difEereiicc in considering the 
amount of dfLiTiages tobegivm. In considering these questions, im- 
dnuMjcdly the eondnet of the husband must be looked to. lleie the 
hush.ind and wife had been leading .in unhappy life before they parted, 
and he knew rhat she had no means of living .. . What can any 
husband expeet who has separited from his wife who he knows has no 
means What will follow “ Why, that in ordin.iiry course of thines 
she may >iold to the temptition of securing support from some other 
man ’’ Key^e v. 7vV//se, 11 TM) at pp 101, lOi. G 

(7) Condonation of wife’s offence a bar to grant of damages. 

(^/) Once a hnsiiand has lonloned his wife's a lultory with a particular man, 
he einnot ol)t:iin d iin.igcs fi.im him, no matter what the wife’s 
eoiidiict, indepfliideiitlv of th it m in, m IV h ! IL'rii'deui v Hci ii<itein, 
P. 875 , Jief7istn.iv ZUrnsf'^i i, I* \ , overruling 

V Powefo, (ISSD, TOP f) 174 H 

(b) It wis fnrmerly hold in the Divproc Court that eondouUion vvis no bar to 

fi eliMii foi dam igos. S'*o Vom-'ro \ Poviett), 10 P D. 174 , “il L J 
P ‘M , lipfnstnn % Tietustein. (1S02>, P 675 , 02 L J P 10; 07 L T 
5‘2‘h I 

N.B — But the above deiM-»i^iis in favour of thi \ i-*w were overruled by the 
(’ourt of Appo.Li in IS'M licfnHtein v IJetnstein (1893), P. ‘292 , 06 
L J P 8 , G‘J L.T Sn J 

(8) Resumption of cohabitation is another bar. 

Where cohabitation is resumed after adults'ry, no damages were awarded. 
Jlymati Jlymmi. (1904), P 40d 

(9) Acquittal of respondent is no bar to grant of damages against co-respondent 

(а) Where a husbi.id is blameless, a co-respondent, if found guilty, may be 

c.isl in daiiMgcs, tilthoiigh the r*3bpondent bo found not guilty, having 
been fonod. Jjcnq v Ijimq and Johnson, (1890), 15 P.D. ‘218. L 

(б) In 01)0 case aUhn\igh tho eo-respondent did not appear, the respondent 

WHS acquitted, the jur> assessed the damages at a farthing. Stone 
V. Slone and Appleton, (ISOi), .8 Sw & Tr. 608 M 

(c) In a suit for diasolution the respondent did not appear, and the lury found 

a verdict for 50 .11. damages. The issue of tho ro.spondent’s adultery 
being for tho Court, it was found that tho respondent had not com- 
mitied adultery —the connection having been against her will but the 
Court gave judgment against the co-respondont for damages and costs. 
Longv. Long, 15 P.D, 218 ; GO L.J.P 27, N 

(10) Husband living apart from wife no bar to awarding damages. 

The mere fact that the husb-ind was living apart from his wife at the time of 
her seduction, is no answer to his claim for damages. Kvam v. Evans 
and PlattSy (1899), P. 195 ; 68 L.J.P. 70 ; 81 L.T. 60. O 
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* Husband may claim damages from adulterer ' f Continued ) . 

A.— DAMAGES— MEASURE OP DAMAGES— (Oowc/waffli). 

(11) Ignorance of co-reBpondent that respondent was married no bar to award of 
damages. 

(a) Damages ma> be recovered ag.iinst a co-respoudont even when he did not 
know the respondent was a married wiman. Lord v. Lord and 
Lambert, (1900i, P. 297; 69 L.J P 51 P 

(h) The fact that the co-respondent did nob know that the respondent was a 

* married woman does not absolutelv disentitle the husband to claim. 

Watson V Wntsnn and Watts, (1905), 21 T.L R 320. Q 

(c) If the husband relies on such knowledge, he must prove it, for this question 
bears on the amount of damages. JjO?d v, Loid. (1900), P. 297 ; 
differing from Darbinlme v. Dm bisht) e and Baird, (1890), 62 LT. 
6G4 , and from Neioby v Uev^by and White, (L897), 77 L.T. 142 , 
Calcraftv Harboronqh, {l&Hl), 4 C <fe P. 499. R 

(12) Petitioner being undischarged bankrupt no bar 

A petitioner who is an undischarged bankrupt may now claim damages, with- 
out being compelled to give •security for the co-respoiideut'a costs. 
Blacketts. Blackett, (1902), ]\ 170. 71 LJ.P. 69, 86 L.T. 669; 
overruling Smith v Smith and ]\ilk, 7 I*.D. 227 , 47 L T. 355 8 

(13) Petitioner guilty of adultery, if bar to grant of damages to him. 

Where the petitioner admitted to an act of adultery which had been condoned 
by the wife, the Court held that his conduct disentitled him to a 
decree and thcrnforc to damages Stntey v. Storey, 12 P.D. 196 ; 57 
L.J.P. 15 ; 57 L.T 636. T 

(14) Agreement of parties as to amount of damages not considered. 

(a) The Court cannot recognise any arrangement comj to between the parties 
as to the amount of dain.igcs to be paid Callicell v. Calltbell, 3 
S. <& T. 259. U 

(5) But where an order is made th.it the dam.igrs be ^aiil to the petitioner in 
the suit, there is nothing to prevent him from accepting a loss sum 
than that assessed. Dale v. Dale, 15 L T. 595. Y 

(15) Decree nisi being rescinded— Effect on damages awarded 

Where a decree nisi is rescinded, it is rp..cmi]ed for all purposes, and any damages 
for which a verdict has been given will fall wiih it. Hyman v. 
Hyman, (1904), V. 403 , 73 L J f;, 106 . 91 L.T. 361 W 

(16) Bankruptcy of Co-respondent. 

Damages obtained in the I'livorco Court, which are subject to any order of the 
Court appropriating them to a particular purpose, are provable under 
the bankruptcy of the oo>respondunt O’Gonnan. In re, Bale, Ex 
parte, (1899), 2 Q.H. 62 . 08 L.J 2 B. 650 ; ?0 L.T. 501. X 

(17) Husband being an uncertificated bankrupt. 

The IS good ground to order him to give security for the costs of the 

person against whom ho claims damages. Smith v. Smtih,^ P.D. 
227. Y 

(16) Power of High Court on a motion to confirm decree of dissolatlon by District 
Court. 

The is very wide ; and the High Court can deal with the case as justice 

may require. Such power extends also to dealing with the award of 
damages by the lower Court, even though the co-respondent has not 
appealed. See 20 B. 362 ; 35 P.B. 1837. Z 
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I.— "Husband may claim damage^ from adulterer ’’—(Continued). 

B — 0ZR0irM8TANCES WHICH TlfiNI) TO REDUCE THE DAMAGES. 

(1) The following circumtancei tend to reduce the damages. 

(i) If the wife was not virtuous before marii.ige Darbishire v. Darbtshire 

and Baird, (1890). 02 LT 664. A 

(ii) If the married life has been unhappy. {Ibid) B 

(iii) That the womar^wac. ho def^raded and abandoned that the husband lost 

nothiDR in her adultery RattiRiin on Divorce. 1897, P. 190. C 

(iv) That the respondent did not know or have reason to believe that the 

woman with whom he committed adultery w.is married at the time. 
See Rattigan on Divorce. 1897, pp 190, 19! , Laid v Lord, (1900), 
P 297. D 

N.B — In such a case, the co-respondent m.iy be m.ide to pa> the costs of the 
petitioner (Ibid ) , See albo S d5, mfin E 

(v) That the woman was reduced not b> him, but, tli.ii the initiative came from 

the woman. See Rattigan on Divorce, (1897), P. 190 F 

(2) Separation deed, no ground to reduce damages 

(а) Where a petit loriei and hi-, wife had entered into .i .separation deed in con- 

sequGii.'e of the rehpondent’}> intimacy with the co-respondent, and 
the wift> committed adultcrv with the co-respondent subsequent to 
the date of the deed , the (J^'urt held that the husband was entitled to 
the same amount of dam.igt^^ as though uo separation deed had been 
executed Izaid v Izard, 11 JM; 40 , 58 L.J.P 83, GO L T. 399. G 

(б) “It must be obvious to aii\ one that if a husband and wife have consented 

to live sep.iiatcl>, and have, in fact, lived separately for a number of 
years, the injur} to the huaband would be compensated in the smallest 
amount of damages, liut each case vanes with the different ciroum- 
stinecs of life, and I li.ive no hcaitatioii in tolling you that if a man 
makes the acquaintance of another iron's wife, engages her affections, 
and is the cause of her soparaliou from her husband, and then, after 
such separation, conimit'> adulter} with her, the husband is entitled 
to the same auu^uiit of damages he would h.ive been entitled to if 
110 scp.i ration deed had been executed between them, and that even 
if no adultery had been ccmmittcd before the sepaiation.** Per Butt, 
J., Jzaui V. Iznrd, 14 P I) 15 , 5S L.J P & M. 83. H 

(3) ‘ilu8band and wife living apart under a deed of separation. 

(a) It 18 not for the jury to punish ; and where a husband and wife are living 
apart under a deed the d.images may bo reduced to a minimum, unless 
the co-respondent's conduct biought about the separation. Izard v. 
leatd, (1889), 14 P.D 45 , L.vws of England, Vol. XVI, pp. 409. 613.1 
' (6) And the extent to which thm is the case must bo oon.sidered. Evans v. 

Evans, (1899), p. 195. J 

(c) If a husband and wife had been living apart, before the wife's adultery, 

that would be a good reason for assessing damages at a lower rate. 
Browne and Powles on Ihvorce, 1 th Ed., (1905), p. 123 K 

(d) But a husband is wionged by the seduction of his wife, fai beyond the loss 

he sustains to the breaking up of his home. {Ibid), L 
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/ Husbanf! may claim damages from adulterer **— {Continued). 

C. — CIRCUMSTANCES WHICH TEND TO ENHANCE THE DAMAGES. 

(1) The following circumBtanoea tend to enhance the damages — 

(i) Where the wife has fcakeu good care of the house and children Keyse v. 

Keyae, (1899), l\ 195. M 

(ii) Where she assisted in the husband’s business Keyse v. Keyse, (1866), 11 

P.D 100. ^ H 

(2) The wife being earning member by which the petitioner was benefited. 

In estimating the amount of damages, the fnet that the wife was earning 
money, of .i portion of which the petitioner had the benefit, may be 
taken into .iccount, Darbishire v. Dnrbishire, 62 L.T 664. 0 

D. — ORDER AS TO THE PAYMENT AND DISPOSITION OF DAMAGES. 

(1) Principle as to award of damages. 

“ The right of the husband is nnt, the law now, is, to have damages for his 
own pocket *’ Keats v. Keah and Monii'zuiu i. 29 L J. P. A M. at 

p. Gl. P 

( 2) Examples as to apportionment of damages 

{«) Damages, assessed at 5,000 , weio apportioned as folKjws — 1,500 £., in 

addition to his surplus taxed costs, to be p iid to the husband , 1,500 
to be settled on the voufigest child of the marriage, aged five, the only 
one reiiiaiuiig with the petitioner, the three other children, all of whom 
wciG of full age, having left their fatbei and cast in their lot with 
their mother , the balance to be invested in an annuity for the res- 
pondent’s life, to be paid to her as long as she lived chaf-teVy and 
did not become the wife of the co-respondent, and in the event of her 
breaking any of these conditions, to be paid to the petitioner 
Mcyeiii V Meytin and Mifeis, 2 P D. 254 , 4^ L d. P. & M. 5 Q 

(5) In making this appprliournent the learned Judge said “ It appears that 
the co-rtspciudcnt i^ a married man, and it, is said that since her 
separation from the petitioner the lenpoiident has been supported and 
visited by the co-ro-ipondent. Indeed, 1 am asked to come to the 
concliibioii that their guilty inleroourse has been earned on since the 
pronouncing of the decree iii the suit My object, then, iii making 
the annuity pa^aVjle to the respondent, so long as she lives a chaste 
life, IS that she shall have the strongest pos-«ibJc motive to abstain 
fioin troubling the mariicd life of the co-respondent and his wife, I 
do not impose as a condition that the respondent shall not marry 
again , that, perhaps, would be the be&t thing that could happen. 
Rut, in the event of the co-respondent’s wife dying, and his marrying 
the respondent, then, as she would have to be supported by hjpi, there 
would bo no reason foi her continuing to receive the annuity, and in 
that event it ought to go to the petitioner. I pass over the children, 
save the joungost, but not because I think they might not be entitled 
to bome bhare in the damages by reason of their being of full age. I 
do not think that would be a sufficient reason for passing them over. 
Theie might be circumstances under which T should have allowed 
some portion of ihc damages to bo paid to them, but two of these 
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D.— ORDER AS TO THE PAYMENT AND DISPOSITION OF DAMAGES 

— {Concluded}. 

three children have cast in their lot with their mother, and in put- 
ting her ill possession of this annuity I leave it to her to apply such 
portion of It to their maiiitonance as bhe ma> think fit, and also 
furnish another and additional motive for her observance of the 
conditions which I have named. ” Mcyeyn v. Meyern and Myers^ 2 
P.D. 264 , 4G*L J. P. & M- 5. R. 

N.B. — In the above case the petitioner wa^ a banker’s clerk with a yearly 
Balar> of between 400 i: and 500 i and the respondent had no means 
of support or provision foL her maintenance , and of the three children 
of the marriage who were of full age two were sons and one a 
daughter See Rattigan on Divorce, (1807), pp 198, 199. 8 

(3) Speedy payment, order as to. 

Where there is danger of thu petitioner losing the damages by delay, the Court 
will make an order for siperdy p.i3ment Dent v Bent, 3C L.J.P. 
1H9 , 5 L.T. 120 . I'liUUfird v Pfitchard, L.R 2 P. & D. 53 ; 39 L. 
J.P. 40 , 22 L T 029 , Kviins v Eiuuih, L.R 1 P. & D. 36. T 

(4) Order as to disposition of damages, practice as to. 

(а) In making otdel^> to the a^pti^itiou of damages the Court will be guided 

by the cireuuisUnicpb of tdch individual case, bometimes the Court 
orders them to be paid ov«‘r.Lo bhe petitioner sometimes that a part 
bo piid to the petitioner .ind the remainder settled for the benefit of 
the ehildiou of the marriage (if a!i>), soiuoiimcs the whole is ordered 
to bo bcttkd for the benefit of the cliildron, and bomctimcs the whole 
or a part ib ordered to be sottlod fur the benefit of the adulterous 
wife. Rut m ever} cabO it is u^ual to older that the petitioner’s 
cohtb — over .iiid above his taxed costs — bhall oe lust paid out of such 
damages. Soe Chirk v Chifk, 2 S & T. 620 , 31 L.J P 61 , 6 L T. 
639, Tayloy v Taylof , 3') L J L’ 23, 22 L.T. 140, Billingay v. 
Billnujay, 36 L J P. 84. • U 

(б) In one case, bhe Court ordered the whole of the damages (150£) to b6 

invested in the purchase of a Government annuity for the wife’s 
benefit. Latkain v. Lutham, 30 L J.P 43. Y 

(c) In one case wbcrc the damages were 2,500 L , the Court ordeicd that, after 

payment of the petitioner’b extra co.'*ls, the residue should be settled 
on the rubpoLideni for life dum casta vix,erU — refusing to add the word 
—and after her death, or on bieach of that condition, upon 
the issue of the marriage. Nanacott v Narracott, 33 L J.P. 132, 

2 S. & T. 40S , 10 L T 389. W 

(d) Where the damagob were 5,000 £, the Court ordered them to be applied as 

follows . 1,500 i:, was settled on the youngest child of the marriage, 
aged five years, the only one remaining in the petitioner’s cu'«tody ; 
1,600 iJ., was given to the petitioner, and also his costs of the suit m 
addition to those which had been taxed against the co-iespoudent ; 
the balance was invubied in the purchase of a li'e annuity for the 
respondent , to be paid to her as long as she lived chastely and did 
not become the wife of the co-n spondeut , and, in the event of her 
breaking either of tho.se conditnns, to be paid to the petitioner. 
Meyern v Mcycni, 2 P.l). 264 , 43 L J.P & M. 5 , 3u L.T. 909. X 
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E.— PRACTICE IN CLAIMING DAMAGES. 

(1) In what oaBOB claim for damagcB U made. 

Claims for damages in petitions, other than for dissolution of marriage, hardly 
ever occur. Lavrs of P..ngland, Vol. XVJ. p. 500 ; but see also Mason 
V. Mason, (1662), 7 P D. 233 , Ooz v. Cox and Wards, (1906), P. 267. 

(2) Amount claimed must be stated in the petition. Y 

Where damages are asked for the petition must specify the amount claimed. 

Speddtng v Spedding, 31 L.J.P, 96: Pegler v. Psgler, 85 L.T. 649 
(1902). Z 

(3) The petition must ask the Court to fix the amount and also direct its application. 

The Court is prayed in the petition to ascertain what amount shall be paid 
and to direct how it shall be applied. Laws of England, Vol. XVI, 
p. 501. A 

(4) A liberal claim is to be made as damages. 

A liberal amount should be claimed as damages , because it is not permissible 
to inform the jury of the amount claimed and if they give a larger 
sum, the petition may have to be amended and reserved. Beckett 
V. Beclceti and Jones, (1901), P. 65. B 

(5) Amendment of petition as to claim for damages— Addition of co-respodent. 

(n) A claim for damages may bo added or abandoned by an amendment. 

Bartlett v. Bartlett and Bahnanno, (1B64), 31 L.J. (P.M. & A.) 64 , 
Symonds v. Symonds and Hannan, (1670), 23 L T. 568 , Henslow v. 
Henslow and Beaidsley, (1671), 40 L.J. (P &: M.) 31. C 

(6) But the addition of a co-respondent will nob allowed unless bona fide 
Codrington v. Codrington and Anderson, (1664), 3 Sw. & Tr 368. D 

(C) Assignment of damages awarded. 

Where a petitioner has assigned bis damages the assignee has no right to 
intervene in the suit. Hunt v. Hunt, (1894), P. 247, 63 L.J.P. 136. E 

2.^** Limited to sud object only,** 

(1) Claim for damages without claiming dissolution or Judicial separation. 

(a) Under this section it is open to a husband to make a — But See Ramsden v. 

Ramsden and Luck, Times Law Bep. Vol. II, p. 867 ; Battigan on 
Divorce, (1897), p. 189. • P 

(b) But a petition by the hu‘>band limited to damages alono is of very rare 

occurrence. (Ibid } ^ Q 

(c) But condonation of the wife’s guilt would bo a bar to claim for damages. 

See Bernsteinv. Bernstein, (1893), p. 292 , 63 L.J. P. & M. 8 ; Batti- 
gan on Divorce, (1897), pp 189, 190. H 

(d) And a claim merely for damages against the alleged adulterer without 

either dissolution or judicial separation being prayed for will lead to 
inference of condonation. (Jbid.) I 
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88. Whenever in any petition presented by a husband the* 
Power to order adulterer has been made a co-respondent, 

adulterer to pay and the adultery has been established, the Court 
may order the co-respondent to pay the whole or 
any part of the costs of the proceedings : 

Provided that the co-respondent shall not be ordered to pay 
the petitioner’s costs. • , 

(1) if the respondent was at the tune of the adultery living 
apart from her husband and leading the life of a prostitute, or 

(2) if the co-respondent had not at the time of the adultery 
reason to believe the respondent to be a married woman. 

Whenever any application is made under section seventeen, 
the Court, if it thinks that the applicant had no 

hUgwuB intcrvJiu^r or no Sufficient grounds for intervening, 

to pay costs. may Older him to pay the wffiole or any part of 

the costs occasioned by the application. 

(Notea). 

Correiponding English law. 

The Matrimonial Causes Act, 1857 (JO & 21 Vict. c. 85), Secs. 84 and 51, 
respectively provide as follows — 

'‘Whenever in any petition presented by a husband the alleged adulterer shall 
have been made a oo-respondont and the adultery shall have been 
pstablibhed, it shall be lawful for the Court to order tbc adulterer to 
pay the whole or any part of the costs of the proceedings." (Sect. 
34). 

“The Court on the hearing of any suit, proceec^ing, or petition under this Act, 
and the House of Lords on the hearing of any appeal under this Ac(, 
may make such order as to costs as to such Court or House respect- 
ively may seem just : Providod always, that there shall bo no appeal 
on the subject of costs only 

H.B.— I’OK NOTEH UNDEE THIS SECTION, SEE 
APPENDIX— UNDEK HEADING COSTS.” 

IX. — Alimony. 

36. In any amt under this Act, whether it be instituted by a 
husband or a wife, and whether or not she has 
obtained an order of protection, the wife may 
present a petition for alimony pending the suit. 
Such petition shall be served on the husband ; and the Court, 
on being satisfied of the truth of the statements therein contained, 
may make such order on the husband for payment to the wife of 
alimony pending the suit as it may deem just : 
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' Provided that alimony pending the suit shall in no case exceed 
one-fifth of the husband's average nett income for the three years 
next preceding the date of the order, and shall continue, in case 
of a decree for dissolution of marriage or of nullity of marriage, until 
the decree is made absolute or is confirmed, as the case may be. 

(Notes). 

f i- — ** Alimony peadente ate.’* 

A— GENERAL 

(1) Right of wife to apply for alimony, general rule as to 

The husband and wifo being in liLigatinn, the wife is entitled to apply for an 
order on him for .‘'Upport. during the suit, and means for contesting 
it, and for permanent alinrion\ or m iintcnancc, if the Court think fit, 
after the suit is over. Wilson v. iriisoii, ‘2 Hagg. C R 204 , Miles v. 
Chilton, 1 Rob 700 .MCA 1857, Sp. 24, S:J . 18S4. Ss. 2, 3 ; and 
TheobMs v Theobalds, 15 J* D. J 

(2) It ianot material whether she applies as petitioner or respondent. 

She may apply either petitioner or respondent, unless the presumption that 
the husljfiTid h is the means is rebutted by evidence , but he may apply 
for Pupport when she has meaii^ and he has nob. Ibid ; Dixon on 
Divorce, 4th Kd , l‘J0d, p 214. K 

(2-a) Provision for wife who is a party lo a suit Temporary or permanent 

{a\ The provision which the Courts may make fora wife who is a party to a suit 
of a matrimoriiTil nature i< tithor temporaiy c»r permanent. Browne 
and Powles on Divorce, 7Lh hJ., 1005, 135 L 

(6) The provision made to the wife in Mitriiiumial suits h of three kiiniR - 
(i) Alimony 2 )endente lite, from petition to final dectec 
(n) Termanent alimony, coiitimied after decree cyf judicial separation 
(ill) Permanent main ton duce, oontmiicd permanently after deorce of divorce 
or nullity. Wells \ Wells and li , 3 Sw and Tr. .542 , IJlachburne v. 
BlacKhw ne , 'if) L J., Mat 8b, Dixon on Ilivorco, 4bh Ed, 1908, 
p. 214. H 

(3) Temporary provision, natueof 

(а) The temporary proviMOti is made t» enable her to live during the progresH 

of the suit Browne and Powleson Divorce, 7th Ed., 1905, 136 . Dixon 
on Divorce, 4th Ed , 1908, p. 124 H 

(б) Such provision is generally spoken of as ahinony pendente lite" or 

' ‘ alimofny pending suit."* {Ibid) . 0 

(4) Permanent provision, nature of. 

(а) The permanent provision is made for the wife after the final decree has been 

pronounced. {Ibid) p 

(б) Such provision is spoken of as jtermaneni maintenance'' or “ 

alimony ” {Ibid). 

(5) Permanent alimony Maintenance'’— Use of the above words. 

The word “ maintenance” is gcnerallv used to indicate the permanent provi- 
sion made for a wife aftei a decice of dissolution of marriage ; the ex- 
pression “permanent alimony” is used to indicate the permanent 
provision made for the wife in all other suits. (Ibid), g 


pert 


^nent 

Q 
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i.— ** Alimoay pendente lite ”~-(Continmd), • 

A. — GENERAL — (Continued) . 

^6) Alimonv pendente Ute and Alimony permanent-^Difference. 

(а) Generally there is an important distinction between permanent alimony 

and alimony pendente hte, the former being always larger in amount 
than the latter. Kemper. Kempe, 1 Hagg. 532. 8 

(б) Permanent alimony would generally be decreed from the date of the 

sentence. Cooke v Cooke, 2 Phill 41 , Durant v. Durant, 1 Hagg* 
528 T 

(c) But this IS not an invariable rule. Taylor v. Taylor, ^^.rches Court, May, 

14th, 1706), cited in Cooke v Cooke, 2 Pbill. 41. U 

(d) Even where an appeal ib preferred from the decree, the alimony would 

still continue. Lovetien v. LovMen, L i*hili 208 (1810). See, also, 
Brisco V. Bn*ifO, 3 Phill. 206. Y 

(e) Alimony pendente hie generally ceases upon a verdict finding the wife 

guilty of adultery Dunn v Dunn, 11 P. D 91 , 57 L J.P. 58. W 
If) But under special ciicurast'uices it miy be otbcrwj>e ordered by the Court. 

Dunn V. Dunn, 13 P. D 91 , 57 L J P i*8 X 

(7) Oject of alimony. 

(a) The object of alimony and maintenance is to support the party without 

means in the rank of life to which she or he has been accustomed, to 
enable such party to contest the suit, and to be supported afterwards, 
if necessary FAinayds v. Edward^^, 17 L, T , N S 584; Hooper 
V Utioper, '6 Fr 256, Wilson v. Wihnn, 2 Higg C R 204. Y 

(b) This support applies alike to all proceedings Bird alias Bell and Bird, 1 

Lee, 209, Pott^nioutk \ IWtsviouth, 3 Add. 63 Z 

(c) Alimony pending suit is obtainable in all suits MCA, 1857, Ss. 22, 

32 , See, also. Divorce Rule, 81. A 

(8) Grant of alimony discretionary with Court. 

Allotting alimony is discretionary upon the facts before the Court. Ronalds y. 
Ronalds, L R , 3 P. D 259 , Bindley v. Bindley, 3 P. D. 47 , Rees 
v. Rees, 3 Phillim 387. B 

(9) Alimony pendente Jurisdiction— Application after decree nisi. 

(a) The Court has jurisdiction to grant alimony pendente Ute in a suit by the 

husband for dissolution of marriage on an application made by the 
wife after a decree nisi has been pronounced. 23 0. 913; But see, 
also, 11 C. 351 (366) eC 

(b) Ad order granting alimony mav be made on the application of the wife 

.'xftor the decree hi.si. Fodenv. Foden, L.R. (1894), P. D. 307, cited 
in:23 C. 913 (916). D 

• (c) Till the decree 7ii5i is made absolute, the suit is a pending suit. Per Lord 
Hetsckell, (t. 0 in Foden v Foden, L.R (1894), D. 307 cited in 
23 C. 913 (915), B 

(10) Alimony pendente lite, from what time payable 

(a) Alimony pendente Ute, is payable from the dite of the service of the cita- 
tion. Nicholson V. Nicholson, 31 L J.P. 165 ; See, .i!so, 23 0. 913 
(915) ; Bee, also, Holt v. Holt, and D, 88 L.J. Mat« 33. F 
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!•— “i4//jnonjK pendente lite ** ^(Continued). 

A. — GENERAL — {Continued) . 

(b) Alimony pendente hie not paid, nsually ontitleR the wife to a postponement 
till it is paid. Curtis v. C., 19 L.T., N.S. Gll. G 

(11) Alimony pendente lite, ontil what time payable 

(a) Alimony pendente lite is parable till decree absolute. Laxton v. Laxton, 

30 L.J., Mat. 208. H 

(b) The petitioner would be without any prorinion if alimony ceased on decree 

mst, EUis V. FAhs, 8 P D. 188 . S. v, B , S P.D. 80. I 

(12) Alimony penifeiiie lite, when payable -EccleslaBtical Courts, practice of. 

Alimony pendente lite was, according to the practice of the Ecclesiastioal 
* Courts, payable from the return of the citation. Bainv* Bam, 2 
Add. 253 , Hainerton v. Hamerton, 1 Hagg. 23 (1827), See, also, 23 
C. 913 (915). J 

(13) Question of alimony pendente iite, disposed of at first hearing of the suit. 

The question of alimony pendente hie, according to the practice of Ecclesiasti- 
cal Courts, used to be disposed of at the first stage of the proceedings. 
Brisco V. Brisco, 2 Hagg. Cons. C. 199 (1816). K 

(14) Facts to be established before alimony pendente lite can be granted— Practloe 
of Ecclesiastioal Courts 

Before granting alimony pendente lite the Ecclesiastical Courts required the 
following — 

(]) Marriage of parties is to be prov^ed. 

(a) Before alimony pendente hie can be granted a marriage between the 

parties is to be established. Smyth v. Smyth, 2 Add. 254. L 

(b) Until a marriage is established, an allotment \yll not be made. Long- 

worthy V, Lonqworthy, 11 P.D. 8.5. M 

Ic) Nor if, in a nullity amt, the marriage is shown to be null on the pleadings. 
Blackmore v. Miles, 18L.T., N.S. 58G. But see, also. Foden v. Foden 
(1894), P. 307, C.A. M 

(d) But a marriage de facto carries the right to alimony until it is declared 

void. Forden v, Forden, 1894f p. 307. 0 

(e) The marriage having been established alimony followed as a matter of 

course, except whore the wife had a sufficient provision of her own. 
Miles V. Chilton, 1 Robert. 700 (1849). P 

(f) Even where there has been no real marriage, an order may be made. 

Foden v. Foden, (1894), P. 307, C A., disapproving Blackmorev. Miles, 
(1868), 18 L.T. 586. Q 

(ii) ADEQUATE MEANS MUST BE SHOWN. 

(a) A wife who fails to show that her husband is entitled to any inoom^ or 

property in possession or reversion, will not obtain an order. B^van 
v. Beavan, 2 Sw. & Tr. 652, R 

(b) A husband had no income, and his only property was a small legacy, 

which was not payable for eleven months, and would, if well invest- 

ed, produce A'20 a year. No order was made. Brown v. Brown, and 
S., 3 8.W. & Tr. 217. 8 
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(e) No order for alimony would be made against an insolvent-debtor, or an 
uncertificated bankrupt. Bruere v. Brmre, 1 Court. 566, T 

(16) Nature of suit not to affect wife’s right to alimony pendeaie llte» 

(а) The nature of the suit would not affect the wife’s right to alimony pen- 

denlB hU. Miles v. Chilton, 1 Robert 700 (1849). Bird v. Bell, 1 
Lee, 209. 

(б) She would be entitled to it as much in suits of nullity as in other suits. 

Miles V. Chilton, 1 Robert 700 (1849). Bird v Bell, 1 Lee, 209. Y 

(16) Plea as to Jurisdiction no bar to grant of alimony pendente Hie 

Kven where there is a plea to the jurisdiction of the Court, the power of the 
Court to allot alimony pendente hie is not affected Ronalds v Honalds, 
L.R.. 3 P & D. 259. W 

(17) Decree nisi for dissolution, no bar to ordering alimony pendente lite. 

Alimony pendente litc may be ordered notwithstanding a decree nisi has been 
made for dissolution of marriage Ellis v. Ellis, 8 P.D. 188 ; 52 L. 
J P. 99. X 

(18) Appeal, no bar to alimony pendente Hie, 

(a) Generallv alimony is payable ta the wife pending an appeal. Jones v. 

L R., 2 P. & I> 33‘1 . 41 L J P 63. Y 

(5) But the Court may refuse alimon\ in the following cases . — 

(i) If it shall appear to the Court that such appeal is frivolous and vexatious, 
(n) If it appears that the wife has been guilty of laches. JoTies v. Jones, L. 
R,, 2 P. & D. 333 , 41 L J.P. 53 . 4 S. &. T. 144 , 26 L.T. 106. Z 

(19) Wife's oonviotlon for felony, no bar. 

A wife’s conviction for felony is no bar to an order for alimony pendente hte 

being made in her favour. Kelly v. dCelly, 4 S. & T. 227 ; 32 L. J.P. 

181. X 

(20) Felony and imprisonment if bar to an application for alimony. 

(a) Felony and imprisonment of the applicant and forfeiture of all the felon’s 
property to the Crown, have beon held no ground for refusing an 
order. E'eUy v Kelly, 4 Sw. & Tr 227. B 

(6) A wife in gaol would have no moans of contesting a suit without alimony, 

and, as the learned Jud^e said when allotting it, the Grown might 
take It, if it chose. Kelly v. Kelly, 4 Sw & Tr. 227. C 

(c) But these considerations not arising, then alimony usually follows as a 
matter of course, on the application for it, except when a wife has 
a provision of her own, sufficient for her condition in life and pro- 
portionate to the moans of her husband. Miles v. Chilton, 1 Rob. 
700, Judgment. D 

(21) Neglecting to apply promptly—Effect. 

Neglecting to apply promptly raises an luforence of means Nobleit v. Noblett 
and K,, L.R. 1 P. A D. 651; Dixon on Divoice, 4th Ed., 1906, 
p. 217 E 
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(92) Suspieion of guilt no bar. 

(a) A wife applying must be oonsidored as innocent, and hence, though not 
answering a charge of adultery in time, she is still entitled to an 
order. Smith v. Sviith, and T., 4 Sw & Tr. 228. F 

{b) Her failure to answer is not to be treated an admission of the charge 
* against her. Smith v. Smith and T., 4 Sw. & Tr. 228. G 

(c) Her supposed guilt is not taken into consideration at this stage. Cramjiton 
V. Grampion, and AiJnstiong, 82 L.J Mat. 142. H 

(231 Proof of ^uilt— a bar. 

[a) An application aftei adultery i** proved will be refused Noblett v. Noblett 
and A’ , L R , 1 P AD 651. I 

{b) On adultery found, the right to alimonv ceases. Dunn v. Dunn^ 13 P.D. 

91 , Wells V Wells n7id IL, 3 Sw A Tr. 542 ; Madaji v. Madan owd 
7)., 19 LT , N S 612. J 

(c) The Court may, however, in its discretion order payment to be continued 
e^cn after proof of wife's guilt Dimn v Dumi, 13 P.D. 91 , Wells v. 
Wells and H , 3 Sw. A Tr., 542 , Madaji v. Madan and D , 19 L T., 
N.S 612. K 

(24) Case where proof of wife's guilt held to be no bar 

(a) An allotment of alimony liendente hte may be made even after the wife 

has been found guilty of adultery D'Oyley v D'Oyley and Baldie 
(1859), 4 Sw & Tr. 226 , FAlis v Klhs, (1833), 8 P D. 188, C A , L 
and compare Phillipa v Phillips, ajid Medlyn, (1865), 4 Sw A ^r. 129. 

(b) Or even if she has not put in an answer denying her adultery. Smith 

V. Smith and Tiemsaux, (1863), 4 Sw A' Tr. 228. f M 

(25) Guilty wife must show necessity. 

The guilty wife must show the neceshity for alimony. 

L. B. IP & D. 651 , but compare Shejcellv 
20 L T. 404. 

(26) General presumption as to wife’s innocence 

(a) A wife charged with adultery is entitled to have alimony pendente hte 
allotted to her, though she has filed no answer, became m allotting 
alimony pendente hte, a wife is to be considered innocent— v. 
Smith, 4 8. A T. 228, cited in argument in 11 G. 354 (355). 0 

(5) Alimony pendc7ite hte has been allotted after verdict of adultery against a 
wife, but before the case came on for final decree before a full Court, 
as she till then is to be considered innocent. D'Oyley y. D'Pyley, 4 
S. A T. 226, Cyampton v Ciampton, 32 L.J.P.M. A A. 142; 
Phillips V. Phillips, 34 L.J. P.M. A A 107, cited m argument in 11 C. 
354 (355). P 

(c) As to cases in which alimony pendente lite has been held to cease on decree 

on ground of wife’h adultery. See Latham v Latham, 30 L J.P. 

M. A A 151=3 S. A T 542 , Wells v Wells, 33 L.J. P.M. A A. 127 

cited in argument in 11 C. 354 (355). Q 


Nobletty Noblett, {im), 
Shewell and Fox , (1869), 

N 
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(37| Evideoee of adultory. 

(a) Evidence of adultery, to deprive the wife of alimony, muBt be given at the 
trial or hearing in the regular way. PhilUps v. Phillips and M., 34 


Ii.J. Mat. 107. R 

(6) Evidence, taken beforehand, will not be acted upon. Phillips v. Phillips 
and M., 34 L.J., Mat. 107. B ' 

(c) Confessions of adultery stop alimony beyond the date of them. Whitmore 
V. Whitmore,, I.B., 1 P. D 96. T 

(28) Applicant (wife) found guilty in first trial— Alimony In second trial. 

(a) If the wife’s adultery was found in the first, she is not entitled to alimony 

on second trial Holt v. Holt and P., 28 L.J., Mat. 12. U 

(b) On new trial alimony pendente Hie is payable to an innocent wife without 

a fresh order. Bunn v. Dunn, 13 P.D. 91 V 

(29) Guilty wife, alimony on appeal in the case of. 

(a) The continuation on appeal of alimony pendente hie is in the discretion 


of the Court of appeal m the case of a guilty wife. Wells v. Wells and 
H., 3 Sw & Tr. 542. and see Loveden v Loveden, 1 Philhm, 208 W 

(6) The onus now lies upon her to disprove the justice of the vordict. Jones v. 
Jnnes, 2 P. & D. 333. ' X 

(c) The right oontinues in alimony appeals. Jones v. Jones, 2 P. & D. 333. Y 

(d) The right to aUmcin> of a wife who is accused of adultery coutinues until 

there is a deuibion against her in the Court of first instance. Wells 
* V. Wells and Hudson, (18G4)3 Sw. & Tr. 542. Z 

(e) The Judge (if, for instance, an appeal is intended) may continue it, if 

reasonable. Jones v. Jones, (1872) L.R , 2 P. & D. 333; Dunn v. 
Dunn, (1888), 13 P.D. 91. C. A. A 

if) Where sbe is petitioner and succeeds, it is* continued until final decree. 

Ellis V. Ellis, (1883) 8 P.D. 188, C-A., ovoiruling Daiham v. Latham 
and Oethin, (1861), 2 Sw & Tr. 299. B 

ig) Formerly when a suit for nullity sucoeeded, alimony was usually paid 

until the deciee was made absolute, though the Court had a discre- 
tion in the matter, but not afterwards. Childers v. Childers, (1699) 
34 L.J. (p) 90 (bigamy) ; S. v. B,, (1884), 9 P.D. 80. C 

(h) Now, however, the matter is on the same footing as in a suit for dissolution 
of marriage. Matrimonial t^auses Act, 1907, (7 Edw. 7 c. 12), S. 1. D 

(30) Buipcaifon of payment of alimony. 

In the case of a wife who ih suspected of getting her case postponed to put ofi 
the time of her probable couvicmou of adultery, the Court may suspend 
the payment of the alimony Rogers v Rogers, (1865). 34 L.J. (P.M. 
& A). 87. E 

(81) Protection order, no bar 

A protection order is not a bar to the application for alimony pendente lite 
Hakewill v. Hakewill, 30 L J , Mat. 254 F 


36 
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(32) Jurisdiction questioned, no bar. 

(a) Nor a question of jurisdiction a bar to the application. Ronalds v. Ronalds, 

L B.. 3 P. & D. 259. G 

(b) When the question of jurisdiction was a substantial one and entailed a 

delay of several months, the Court directed the allotment. Ronalds 
V Ronalds, L.B., 3 P. & D. 259. H 

(33) Question of domioii being in dispute if a bar. 

Whore there is a substantial question of domicil to be decided, it is in the dis- 
cretion of the Court to give or withhold alimony. Ronalds v. Ronalds, 
(1875). L.R 3 P. & D. 269. I 

(34) Independent support of wife, a bar to grant of alimony. 

Obtaining support independently of the husband will prevent an order for 
alimony while the support lasts Holt v. Holt and D., 33 L.J. Mat 
33 , Goodheim v. GoodJteim and T,, 30 L.J., Mat. 162. J 

(85) Reason of the above rule. 

A wife who has maintained herself during a separation of years, and can still 
do so, will apply in vain, because alimony would improve her position, 
and so promote litigation. Burrows v. Burrows, George v. Butroics, 
L.R., 1 ? & D. 554. ^ K 

(86) In the following cases alimony was not granted on the ground that the wife had 

sufficient separate estate of her own . — 

(i) Where the wife’s father had promised to allow her £100 a year. Eaiofu 

V. Eaton, (1870), L.R. 2 P. & I). 51. ^ L 

(ii) Where the wife was possessed of £70 capital, and the husband's income 

was only £60 a year Coombs v. Coombs, (18G6), L.R. 1 P. & D. 
218. ' ■ 
(ill) Where the wife was, for sometime, living apart in domestic service, and 
the husband '1 income was only £225 a year. George v. George, 
(18G7), L.B. 1 P. & D. 553, 554. N 

(37) The husband’s means being small, a bar to granting alimony. 

(a) An order for alimony pendent hte is notsmade when the husband's means 
are too small. Capstick v. Capstwik and F., 33 L.J. , Mat. 105; 
Fletcher v. Fletcher, 31 L.J., Mat. 82. 0 

(5) Where the husband's means are small, his wife’s power to maintain 
herself will be taken into account. Nicholla v. NtchoUs, 30 L.J., 
Mat. 163, note. P 

(36) Marriage null and void on the face of petition and answer— Effect. 

Where it is found that the alimony will not be granted. Bee Blackmore 

V. Mills, 18 L.T 686. ' Q 

(39) Bigamoas marriage— No alimony. 

In the ease of a clear bigamous marriage, the Court would relieve the 
petitioner from payment of alimony pendente hie as soon as it had 
pronounced a decree nisi Childers v. Childers (otherwise Bur/ord), 
68 L.J.P. 90, (1899) Bee, also, Bateman v. Bateman, (otherwise 
Harrtson), (1898), 78 L T. 472. R 
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(40) No applioatioa would lie fop a small sam'pending petition for alimony. 

The Court would not entertain an application by a wife-petitioner for a small 
sum of money, pending the hearing of her petition for alimony 
where the application was made on the ground that she was destitute. 
Forde v Fordid 16 L T 595. 8 

I 

(41) Alimony is purely personal allowance to wife— No power of alienation. 

(a) Moines ordered to be paid by a husband for the maintenance of his 
divorced wife, are a purely personal allowance. Watkins v. Watkim^ 
(1896). p. ‘222 , 65 L.J.P 75 , lOlL.T. 156. T 

(5) Hence so long as the order subsists such benefits can neither bo alienated 
nor released. Watkin^i v Watkitis, (189G), p. 222 , 65 L.J P. 75 ; 
101 L.T. 158. D 

(c) Alimony pendente hte is not assignable. Be Robinson, (1884), 27 Ch. D. 

160 C A. ; See Vandeygiicht v. De Blaquire, (1839), 5 My & Cr. 229 Y 

(42) Present distress no ground for urgency. 

(a) An application by the wife f»r a sm ^11 sum, pending the hearing of the 

petition lor alimony, on the ground of present distress, was refused as 
likely to establish an incoiJ.’enient precedent. Forde v. Forde. 15 
L T. 595. W 

(b) She might, however, pledge her husband’s credit for necessaries between 

citation and alimony order. (Ibid ) X 

« 

(43) Recovery of money spent. 

A wife, supporting herself during the litigation, may, if successful, recover 
the money she has spent in doing so in the order for permanent 
support. But, her case failing, her claim to recover fails with it. 
('oombs v. Coombs, L R., 1 P & 1). 218. Y 

(44) Service of petition. 

The petition, which must set out the means of the husband, may be served on 
hiB solicitor, but when the husband has not entered an appearance, it 
must be served personally, unless substituted service is ordered. Ode- 
vainer Odeua me, 11888 ), 58 L.T, 564 (by registered letter after sub- 
stituted service of mam petition) , compare NuttoUl v. NiUtall^ (1862), 
81 L.J. (P.M. & A ) 164 (servipo of order to pay). Z 

(45) Guardian ed litem, not liable. 

The guardian ad litem of an infant husband who has no property is not liable 
for alimony. Beavanv. Beavaji^ (1662), 2 8w. & Tr. 652. A 

(46) Application to make decree absolute— Arrears of alimony. 

Where a husband who has obtained a decree ntsi for the dissolution of his 
marriage with his wife applied to have such deosee made abiokite, it 
was held that such decree could not be made abaoluto until anears of 
alimony pendente Itte due to the wile hod been paid op. 4 A. 295 (296).B 
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/•— " AUmoay penmate Utt ”~(Contitmed). 

B.— AMOUNT TO BE AWARDED AS ALIMONY PEN- 
DENTE LITE. 

(1) Fixing amount of alimony peadenie /ife— Praetioeof eoeluiattieai Oonrti ai to. 

The EccleBiaFttical Courts generally ailotked as alimony pendente hie one- 
fith of the husband's income. Brownes and Powles on Divorce, 
Seventh (Edition), 1905, 138. , G 

(2) General rule ai to amount of alimony pendente fife— one-fifth of Joint income. 

(а) The amount of alimony pendente lite allotted is now invariably one-fifth of 

the joint income of the husband and wife. See Edwards v. Edwards^ 
17 L.T. 584. D 

(б) Pending suit it is usually one-fifth of the husband’s income, actual or 

estimated. Brisco v. B.. 2 Hagg., C. C. 199 , Hawkes v. Eawkes, 1 
Hagg. E.C. 526 ; Hayward v. Hayward, 28 L.J., Mat. 9; Thompson 
V. Thompson, L.R., 1 P. & D. 553 E 

(c) The fact that he was temporarily out of employment would not prevent the 

order. (Ibid,) ; Dixon on Divorce, 4th Ed , (1908), pp. 219, 220. P 

(d) This section merely prescribes the maximum that can be awarded. 14 M. 

88(90). 0 

(e) It does not say that the wife is entitled to the full one-fifth. 14 M- 88 (90) .H 
<3) Ground! for variation. 

Although the usual proportion is one-fifth, still many cases may arise where 
the court may think it desirable to vary this proportion as to one-fifth« 
The following are some of those circumstances ; — 

(i) Depreciation of his property. Brisco v. Brisco, 2 Hagg. 0. C, 199. • H-1 

(ii) The wife’s extravagance. Brisco v. Brisco, 2 Hagg. C C. 199. H-2 

(ill) No rank in society for her to support. Butler v. Butler, Milw. Ir. Rep. 

629. / H-3 

(iv) A high rank and position for him to support. Hawkes v. Hawkes, 1 Hagg, 

E. G. 526. 

(v) A long married life without complaint. Finlay v. Fmlay, Milw Ir. Rep. 

575 ; Irwm v. Dowling, (ih%d) 629. H.5 

(vi) The status of the parties is m^erial. Hooper Hooper, 3 Bw. & Tr. 251. 

(vii) The nature of the suit, e,g , vexatious or otherwise, is also a material 

point to be considered. Hakewill v. Hakemll, 30 L. J., Mat. 254.H 6 
(viii) Marital delinquency does not affect the proportion. Hooper v. Hooper, 
on app. 3 Sw. & Tr. 251; Grampton v. Cramptom and A,, 32 L J. 
Mat. 142. I 

(4) Where huaband’a income is very large. 

The above rule as to one-fifth may be varied under peculiar cirourfstances, 
as, for example, where the income of the husband is so great as to 
make one-fifth an unnecessarily large amount. See Edwards v. 
Edwa/rds, 17 L.T. 584. j 

(5) Large meani obviate minute inquiry. 

On an income of £8.000. the wife obtained £1,000, a year pending suit* 
Edwards v. Edwards, 17 L.T.. N.8. '584. v 
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B.— AMOUNT TO BE AWARDED AS ALIMONY 
PENDENTE LITE— {Continued) . 

(6) Pointi to be ooneldered in fixing the amount of alimony pendente iite. 

The Courts may generally be guided by the following oircumstances : — 

(i) The rank and condition of the husband. Hawkes v. Hawkes, 1 Hagg. 526 
(1828). . K-l 

(li) Whether he had the children of the marriage to support. Harris v. Harris, 
1 Hagg. 353. K.2 

(iii) Whether the wife had a separate income. Smith v. Smith, 2 Phill. 152. 

(iv) The amount allotted was reduced when it was shown that the husband 

was no longer able to ahmony at the same rate. Cox v. Cor, Add. 276.L 

(v) The wife’s original station in life wa^ considered in allotting alimony. 

Finlay v. Finlay, Milw Ir Ece. Rep. 639. H 

{7) Nature of complaint considered in fixing alimony. 

The nature of the complaint may sometimes be taken into consideration in 
fixing the amount of alimony peiidente lite. Rees v. Rees, 3 Phill. 389.N 

(8) The wife’s separate property. 

(a) The wife’s separate property is taken into account pending suit and on 
divorce Smith v. Smith, 2 Phillim 152 ; Blaquiere v. Blaquire, 3 
Phillim 258 . Westmeath v,* Westmeath, 3 JCnapp 42. 0 

{b) And, where she has a large property, minute particulars of her husband’s 
income are unnecssary. Blackburn v. Blackburn, 36 L.Ji Mat. 88. P 

(9) Wtfe’s means, when to be stated. 

The wife’s means should be stated when they exceed those of the respondent. 

Watts V. Watts, 28 L. J., Mat. 125. Q 

(10) Wife’s power of maintaining herself. 

(a) In allotting alimony pendente Lite the wife’s earnings and power of main- 

taining herself must be taken into consideration. Ooodheim v. Oood- 
heim, 30 L. J. P. 162 . 2 S. & T. 250 ; 4 L. T 449. ' R 

(b) This is especially the case where the parties are very poor. Nicholls v. 

Ntcholls, 30 L. J. P. 163 (n). 8 

(11) Allowance to the wife from her father 

An allowance to the wife from her father is taken into account. Honsor v. 
Bonsor, 1879, p. 77 , Eaton v. Eaton and C., L. R., 2 P. & D. 52. T 

(12) Position of wife’s father in life. 

(a) Her father’s position has no weight with the Court. Harris v. Harris, 1 
Hagg. E. G. 351. U 

' (6) Evidence of it is inadmissible, because a father is not legally bound to 
support hiB daughter after marriage. Harris v. Harris, 1 Hagg. E.C. 
351. Y 

(13) Wife’s extravagance 

A wife’s extravagance would be taken into consideration by the Courts and 
that be a ground to reduce such alimony. Biisco v. Brisco, 2 Hagg. 
0. C, 201. V 



282 Act IV of 1869 (divobce). EB* 86 

I.— Alimony pendente life " — (Continued), 

B —AMOUNT TO BE AWARDED AS ALIMONY 
PENDENTE LlTE—{Gontumed), 

(14) Wife’s means of support derived from co-respondent. 

Where the wife has suihcient means of support independent of the husband, 
even although they be derived from the co-respondent, she will not be 
entitled to an allotment of alimony. Mndanv. Afodn?!, 37 L.J.P. 

• 10 18 L. T. 3S7 IMi v. Holt, L.R., 1 P. & D. 610. , X 

(15) Respondent and co-respondent oo-habiting — Effect on payment of alimony 

pendente lite. 

If the respondent oohabits with the co-respondent for some time after the 
commencement of proceedings, the Court would order that the ali- 
mony should run from the date at which such cohabitation ceases. 
Holt V Holt, L R , 1 P. & D 610 , 38 L J.P. 33 , 16 L. T. 662. Y 

(16) Wife guilty of adultery— Unreasonable delay. 

In a case where the wife was found guilty of adultery, and there had been no 
previous application, the Court refused to make any order for alimony 
pendente lite after decree ni&t Noblett v. Noblett, L.R., 1 P. & D. 
661 ; 20 L T. 716 Z 

N.B. — See, also, as to i,he effect of unreasonable delay, Twislcton v. Twisleton, 
L R., 2. P. & I). 330 , 26 L.T. 265. 1 

(17) Wife being found guilty on intervention by Queen’s Proctor. 

fa) If a petitioner (wife) be found guilty of adultery on the intervention of the 
Queen’s Proctor, the Court may grant her arrears of alimony up to 
the date when she was so found guilty. Whitemoje v. Whitemore, 
L. R , 1 P. & T). 96 , 35 L J P. 39. • B 

(h) Though the wife during the pendency of the suit must be presumed not to 
be guilty, yet she is not to live exictly in the same way as if she 
were exempt from any imputation, sl^e is as it were under a cloud 
and should sogk privacy and retirement. J*er Sir John Nicholl in 
Hawkes v. Hawkes, 1 Hagg. Eccl cited in 14 M. 88 (90). C 

(c) The English cases sav that the count may always make deductions for ex- 
penses of education, not must. Per Collins, C,J in 14 M 88 (92). D 

(18) Wife charged with prostitution. 

An order for alimony pendente lite \fill not be rescinded on a sworn allegation 
that the wife was a prostitute , the wife, in her affidavit denying the 
truth of the allegation. Patch v. Patch, 38 L.J.P. 27, 19 L.T. 662. E 

(19) Husband and wife living apart. 

Where the husband and wife have been living apart for many years and the 
wife has been supporting herself, and is still able to do so, alimony 
pendente lite will not be allotted, except under special circumstances. 
Thompson v Thompson, L R., 1 P. & D. 564 , 37 L.J.P. 17. ‘ P 

(20) Deed of separation. 

In a case where a husband had, under a deed of separation, paid his wife a 
certain allowance until he obtained evidence of her adultery, the 
Court ordered alimony pendente hte at the same rate, Weber v* 
Webeij IS & T. 219 See, also, Powell v. Powell, L.R., 3 P. & D. 
186. Q 
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(21) Agreement in deed of separation not to molest— Subsequent suit for judicial 
separation. 

By a deed e( separation, a husband covenanted to make an allowance to the 
wife, determinable upon her molesting him, he subsequently withdrew 
it in consequence of her molestation, thereupon the wife commenced* 
a suit for judicial separation, held that she was entitled to alimony 
at the same rate. Wood v Wood, 57 L.J., Ch. 1. H 

(22; Wife obtaining protection order. 

The obtaining of a protection order bv the wife does not deprive her of the 
right to alimony pendente hte in a subsequent suit. Hakcwill v. 
Ilakewill, 30 L J.P. 254. I 

(23) Wife instituting vexatious suit against husband. 

The institution of vexatious suits by the wife against the husband is a ground 
for allotting alimony pendente hte at a lower rate. Hnkewill v, 
Hakewill, 30 L.J.P. 254 J 

(24) Income of husband. 

The income of the husband, of which ho cannot enforce pcaymont is also taken 
into account. Bon&or v. Bonsor, P. 11M97), 77 , Eaton v. Eaton and 
a. LR., 2 P. &P. 52. ' K 

(25) Increase of pay of husband. 

An officer’s increase of pay to meet a necess.iry increase in the cost of living is 
not calculated. Louis v. Louis, 35 L J. Mat. 92. L 

(26) Reduction of the husband’s income by unprofitable speculation. 

The reduction of the husband s income by unprofitable speculation would be 
no ground for a proportionate reduction of permanent alimony, 
Neil v. Neil, 4 Hagg. 273 M 

(27) k fraudulent assignment by the husband of his\)roperty. 

A fraudulent assignment by the husband of bis property after the commence- 
ment of the suit would not bo regarded by the Court m reducing 
permanent alimony. Bioune v Broione, 2 Hagg 5. N 

(28) Reversionary interest of husband. 

(a) In one case in setting out particulars of the husband's income, the wife 
was allowed to plead any reversionary interests he might be possessed 
of. Stofie v. Stone, 3 Curt. 341. 0 

{h) The husband mubt include any considerable property, including any 
reversionary interest. Stone v Stone, (1843', 3 Curt 341 , but see 
Brown v. Brown, ani Simjfson, (lS63), 3 Sw. & Tr 217. P 

N.B. — In the last case no order was made whore there was a legacy of £500 
payable in eleven months. 

(c) He must include them oven if they bring in no income Crnviptnn v 
Crampton, and Armstrong (1863), 32 L.J. (P. M &. A.) 142. Q 

(29) Mere expectancy. 

But she oould not be allowed to plead a mere expectancy. Stone v. Stone, 3 
Curt. 341. ® 
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(30) Voluntary allowanoe made to husband. 

(a) In allotting alimony pendente lite a voluntary annual allowanoe made 

to the huRband formp no part of his faculties. HamUmd v. Haviland, 
3 S. & T. 114 ; 32 L.J.P. 67 ; 7 L.T. 757. B 

(b) The husband must include an income derived from a voluntary allowance. 

Malo V. Malo, (1786), 32 L.J (P. M. & A.) 67 n. T 

(81) Income to which the husband has no strict legal right. 

(a) But alimony is sometimes given to a wife out of income to which the 
husband has no strict legal right. Clinton v. Clinton^ L.B., 1 P. 
& D. 215 : 14 L.T. 257. U 

(5) An example of the above may be seen m a cRse where the husband 
was in receipt of an allowance so long as he should remain out of the 
country. Bonsor v. Bonsm ^ (1897), P 77 ; 66 L.J.P. 85; 76 L.T. 
168. Y 

(32) Property from which husband derives no income. 

All the valuable propcity of the husband will be taken into .iccount in allotting 
alimony pendente hie and in hxing its amount, although it may be 
that the husband deiivcs no income from it at the moment. Crampton 
V. Cram2)ton^ 32 L J.P« 142 ; Wilson v. Wilson^ 26 L T. 108. W 

(33) Tools and stock in trade of husband 

The husband in his answer need not state ihe value of his tools, stock-in-trade, 
etc. Hichy Hick and AVr/iin, (1833), 12 W R 441, n. (Eng). X 

(34) Husband having no means or only small means— No alimony pendente Ute to 
be granted. 

(a) The Court will not allot alimony pendente lite where the husband’s means 

are little or nothing. Gaynor v. Gayuor, 31 L J.P. 144 ; Capstick v. 
Capstick, 33 1* J P. 105. Y 

(b) But such alimony may sometimes be allotted on the average annual earn- 

ings of a husband although it may be that at the moment of the 
application he may be temporarily out of employment. Thompson v. 
Thompson, L R , 1 P. & D. 553 , 37 L.J.P. 33 ; 18 L.T. 212. Z 

(35) Instalments of debt, contract to pa^ 

(a) Where a husband has contracted to pay off a debt by instalments, they 
will be allowed for in estimating his income. Patterson v. Petterson, 
33 L J.P. 36. A 

(5) Any arrangement that the husband may have made for liquidating hi 
debts may he considered by the Court. 14 M. 88. B 

(86) Circumstance that the husband has to maintain several children, the Issue 
of a former marrisge. 

(a) The circumstance that the husband has to maintain several children, 
the issue of a former marriage, has been held to be no reason for 
allotting less than one-fifth of the joint income. Hill v. Hill, 33 
L.J.P. 104 ; see, also, Grafton v. Grafton, 27 L.T. 788. C 

(5) The Court may consider in fixing the nett income of the husband the 
expenses he would be put to in maintaining bis children. 14 M. 88. D 
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(37) Hnsbaod’i liability for reaionabie expenBei of wife until decree for alimony is 
made. 

A husband is liable for any necessaries supplied to his wife pending the suit, 
till an order for alimony is made, but the husband’s liability for the 
necessaries df the wife can extend only to a reasonable amount » 
Hayward v. Hayward^ 1 3. & T* 85 ; 28 L.J.P. 9. E 

(38) Application by huiband to reduce alimony pendente Iite. 

A husband applying for a reduction of the amount of alimony pendente hie on 
the ground of the reduction of his income since the date of the order, 
must explain such reduction. Shirley v. Wardropp, 1 S. & T. 317 ; 
33 L T , O.S. 198. P 

(39) Change of circumstances of husband. 

It IS not clear whether the Court has power to increase or dimmish an 
allotment of alimony pendente Iite on account of the changes in the 
circumstances of the husband. 14 M. 88 (95). G 

(40) Bankruptcy. 

(a) Arrears of alimony which have accrued due after the date of a receiving 
order made against the husband and before proof are not provable in 
bankruptcy. Hawkins, In re, Hawkins, Ex parte, (1894), 1 Q.B. 25 ; 
69 L T Vryj ’ H 

(5) But they can be enforced by a committal order on proof of means. Kerr 
V Kelt, (1897), 2 Q B 469 , G > L J , g B 838 . 77 L T. 29. I 

(41) Cases where husband would be freed from liability. 

No alimony will be granted in the following ca-^es — 

(i) Where the husband is a bankrupt 

(ii) Where he has no property nor income 

(wi) Where he has only a very am\ll income Bniere v. Bruere, (1837), 1 
Curt 666 , Fletcher v. Fletcher, (1809), 2 8w. & Tr. 434 ; Capstick v. 
Capstick, Furness and Winder, (1864), 33 L J (P. M. A 1 ^105. J 

(42) Husband’s answer— Effect. 

In one case the husband's answer to apotitino foi alimony was regular!) taken 
CO be strongly against him. Hohinbon v Robinson, 2 Lee, 593. K 

(43) Amount may be fixed by agreement of parties. 

(a) The amount of alimony pendente Lite may be agreed upon between the 
parties Laws of England, Vol. XVI, p 518. 

lb) The consent of the husband may be endorsed on the summons. (Ibid.) note M 

(c) If the parties do not agree as to the amount, it is usual to allow to the wife 
one-fifth of the joint incomes Blackburne v. Blackburne, (1867). 36 
L.T. (P & M ) 88, Hawkes v. Hawkes, (1828). 1 Hagg. Ecc 526, 
Hill V. Hill, (1864), 33 L.J (P. M, & A.) 104. If 

(44) Average income for three years taken. 

(a) An average of the income is taken, usually for three years in fixing the 
income of the husband foi granting alimony. Thompson v Thompson, 
(1S67), L R 1 P. & D. -553, WilLiaim v. Williams, (1867), L R. l 
P & D 370 0 
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^ I.—*' Alimony pendente life ''—(Continued). 

B.— AMOUNT TO BE AWARDED AS ALIMONY 
PENDENTE ljYi}-E—{Concliided). 

(b) And if the husband is under agreement to invest part of his income in his 

business, that affects the amount to be considered. Wilson v. Wilson^ 
and Howell, (1672), 26 L. T. 107 , and see Hanbury v. Banbury ^ 
(1894), p. 102, 315, C. A., reversed (1895) A.O, 417 P 

(c) Or if he has disposed of his business for an* annuity, that is taken to be 

the amount of his income from that source. Moore v. Mooie, (1864), 
3 Sw. and Tr. 606. Q 

(45) DeduotionB that may be allowed from alimony pendente hte. 

(i) Monies paid by husband on account of DEiiTS of the wife. 

The husband may deduct from the alimony pendente hie any sums paid by 
him on account of her debts. Hamerton v. Hainertoyi, 1 Hagg. 23 
(1827). R 

(ii) INCOME TAX. 

(a) He may also be allowed to deduct income taic. Pemberton v. Penibertonf 

2 No. of Cas. 17. B 

(b) If the allotment is calculated after the deduction of income tax, the tax 

must not be again deducted when the wife is paid. Smith v. Smithy 
(1813), 2 Phillim 152 , Ffayikfoti (Viscount) v. Frankfort (Viscount- 
ess) (1846), 4 Notes of Ca*eb, 280. T 

N.B. — But, in one case where the suit was compromised and the amount was 
fixed by an arbitiator, Iho husband was allowed to deduct the tax. 
Re Barry’s trusts, Party v. Smart, (lUOC). 2 Ch. 358 C.A. U 

(ill) BEFAms. 

Deductions may be made for repairs and other expeuseb in connection with 
real property. Hayward v llayivard, (1853), 1 Sw. & Tr. 85 ; Nokes 
V. Kokes, (1863), 3 Sw. &; Tr 529. ' Y 

(iv) Payment of debts. 

Deductions may be made on account of instalments of debts agreed to be 
paid. Patteison v. Patterson, Curtis and Dore (1863), 33 L.J. (P. M. 

& A.) 36. W 

(v) PAYMEMT OF PREMIUMS » 

No deductions can be made in respect of premiums on life insurance policies. 
Hans v. Hans, (1828), 1 Hagg. Ecc. 361 , Patteison v. Patteison, 
Curtis and Dore, 33 L J. (P. M A A.) 36. X 

(vi) Pension and annuity funds. 

Fixing of nett income of husband deductions on account of pension and 
annuity funds. See 14 M. 88. y 

C.— MODE OF DETERMINING HUSBAND’S MEANS. 

(1)' Determination of huBbaiids means, for grant of alimony. 

(a) In order to determine the means of the husband, out of which alimony 
can bo granted, his income must be stated for the throe years prexious 
to date of application. Williams v. Williams, L U , 1 P. A D. 370. Z 



, 8. 86] Aot lY of 1869 (divobce). 287 

' M Umony pendente lite ’ '— ( Continued) . • 

C.— MODE OF DETERMINING HUSBAND’S MEANS 
— (Continued). 

(&) But he may state it for much longer if he wishes, and explain why it is 
larger in one year than another. Williams v. Williams^ L.B., 1 P. & 
p. 370. A 

(c) If the allotment exceeds the income for the time during which it is payable, 
the Court m%.y be asked to reduce it. Kelly v. Kellys 1 Ec. & Ad. 

B 

(2) *' Net income” meaning. 

The term ” net income ” in the Act has only the ordinary meaning that it 
ordinarily bears. 14 M. 8B (94). G 

(3) Hasband's capital employed in trade. 

When m trade the husband must state his gross annual trade income, and the 
deductions to be made therefrom — not his nett annual income — and 
also the gross rental of his houses, with particulars of mortgages 
and other outgoings. Nokes v. Nokes^ 3 Sw. & Tr. 529. 0 

(4) Husband being temporarily out of employment. 

His average annual earnings will be chargeable, although at the moment when 
his answer is sworn he may be temporarily out of employment. 
Tlbompson v. Thompson, and J , L.B., 1 P. & D. 553. E 

(5) Partnership accounts. 

(а) Partnership accounts are now subject to inspection in the registry on pain 

of attachment Cateio v. Carew, L.T., April 18, 1891. Notes of 
• Decisionb, p 449 F 

(б) But not until there is evidence of reticence as to the income to be charged. 

Tonqe v. Tonge, P.D. 1892, 51. G 

(6) Loss in business. 

Losses in a branch business, closed at the titne of the application, may not 
be deducted. Theobald v. Theobald, 15 P.D. 2G. ^ H 

N.B.— This was not an alimony case. But it is analogous case, and would be 
a guide in alimony cases. Dixon on Divorce, 4th Ed., 1908, p. 218, 
Note (S). 

(7) Property producing no income 

All the husband’s property should be taken into account, although he may 
derive no income from it. Ctampton v. Crampton, and ^.,32 L.J., 
Mat. 142 1 

(8) Shares. 

(a) Shares, though not available for income, must be calculated at market value. 
Harris v. Hams, 1 Hagg. E. G. 351. J 

(5) Also shares on which no dividend is payable. Crampton v. Crampton and 
A., 32 LL. Mat. 142. K 

(9) House property. 

The annual value of house property occupied by the husband, or by others 
through him and rent-free must also be taken into account. Crampton 
V. Crampton, & A., 32 Ii.L. Mat. 142, ^ 
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C.— MODE OF DETERMINING HUSBAND'S MEANS 

— {Continued). 

(10) Policiet of Iniuranoe. 

(а) PoUcien of insurance , having a money value, so as to be convertible into 

money, must be ailculated. Harris v. Harris. 1 Hagg. E.G. 351. H 

(б) Premiums on policies for the benefit of the wife and children may be de- 

ducted. Forster v. Forster and T , 81 L.J., Mat. 84. N 

(c) But not those payable for the husband’s own benefit. Harris v. Hams. 
1 Hagg EG 351 , Patterson v. Patterson. G. and D., 33 L.J., Mat. 
36. 0 

(11) Annuity. 

An annuity must be taken as the amount of the annuity, and note percentage 
on its present value. Moore v. Moore, 34 L J., Mat. 146. P 

(13) Reveralonaipy intereat. 

A reversionary interest is chargeable as having a money value. Stone v. Stone, 
3 Curt. 341. Q 

(13) Peniions. 

Pensions also are chargeable being assignable and subject to attachment by 
sequestration Kmqhtv. BuJkeley, 5 Jur. N.S. 817, Dent v. Dent, 
L R. 1 P. <fe D. 366 , MoCarthy v. Goold. 1 Ball & Beatty, 387. R 

(14) Half pay. 

Half-pay is not assignable, and therefore is not chargeable. Stone v. Lidder- 
dale. 2 anat 533 (2nd ed) , Wells v. Foster . 8 Mee, & W. 149. S 

« 

(16) Money locked up in buaineBS. 

Money and profits leaked up m business are chargeable. Wilson v. Wilson and 
if., 26 LT N.S 108. ^ T 

(16) Voluntary allowance. • 

A voluntary allowance is not ch trgeable Haviland v. Haviland, 3 Sw. & Tr. 
115. U 

(17) Debts of husband. 

(a) Instalments of debt still due uf^der agreement, made before proceedings 
commenced, may bo deducted. Patterson v, Patterson, G andD., 
33 L.J. Mat.^G Cited in 14 M. 88 (89). Y 

(5) But payments made to maintain policies of insurance cannot be deducted 
in fixing a person’s “nett income.” Hams v. Harris, 1 Hagg. Eool. 
351 & Patterson v. Patterson, 33 L.J. P. & M. (N.S.) 36, cited in 14 
M. 88 (89). V 

(c) Debts, &c., during adulterous intercourse and arising inconsequence may 

not be deducted from income. Rees v. Rees. 3 Phillim, 891. X 

(d) But the interest of a debt contracted before the suit may be deducted, 

Rees V. Rees, 3 Phillim, 391. T 

(18) Inoomo tax. 

' ][noome tax may be deducted from the husband’s income, Pemberton v. 

berton, 2 N.G. 17 ; sea, also, 14 M. 88 (94). Z 
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' C-— MODE OP DETERMINING HUSBAND’S MEANS 

— {Concluded). 

(19) Fraudulent aeiignment. 

A fraudulent assignment, after suit commenced, in order to defeat the wife’s 
claim to alimony, will not be considered Brown v. Brown, 2 Hagg. 
E.G. 5. A 

(20) Deduotione from salary of official. 

Ordinarily with an official drawing a fixed salary and having no other means, 
that expression would mean the amount of his salary, minus deduc- 
tions on account of income tax, charges for a pension fund, and the 
like. 14 M. 88 (94). B 

(21) Education and maintenance of children. 

In fixing the nett income the court may take into consideration the circum- 
stance that the husband has children to educate and maintain. Harris 
V Hams, 1 Hagg Eccl. 351 , Otway v. Otway, 1 Hagg. Eccl 526 ; 
Hawkes v. Hawkes, 2 Phill 109, cited in 14 M. S8 (89). G 

(22) Husband being liable to pay costs on both sides. 

The circumstance that the husband will have to pay the expenses of the suits 
on both hides must also bo considered in deciding the question as to 
the amount of alimony. 14 M. 86 (90) D 

D.— ENFORCING ORDER FOR ALIMONY PENDENTE 

LITE. - 

(1) Aiimony from what funds recoYerabie. 

(a) An Alimony due is recoverable from any funds of the opposite partys in 

the country. Stafford v. Stafford, L T., June 6, 1891, Notes of 

Decisions, col. 6. E 

(b) But, if there is a balance afterwards, he r^kn remove it before another pay- 

ment is due. Stafford v. Stafford, L T., June, 6, 189], Notes of 
Decisions, col. G ' F 

(2) Nullity suit-'Alimony payable until decree absolute 

In a suit of nullity, alimony pendente hte is to be paid even alter the decree 
ni 5 i until the decree is made absolute S. v. B., 9 P.D. 60 , 63 L,J., 
P.63. 0 

m 

(8) Alimony pendente Hte can be ordered at any time before decree absolute. 

The Court has jurisdiotion to make an order for alimony pendente lite at any 
time before decree absolute. Foden v. Foden, (1894), p. 307 ; 63 L.J.. 
P. 168. H 

(4) Appeal, effect of, on enforcement of arrears of aiimony. 

In this case a decree 7ii5i in favour of the wife was rescinded and her petition 
was dismissed, and the wife appealed. Meanwhile the husband had 
ceased to pay alimony. Held that the arrears of alimony cannot bo 
enforced against the husband, but that the order for alimony might 
be renewed until further notice. Butler v. Butler, 15 P.D. 18 ; 69 
L.J.P. 11 : 62 L.T. 123. 1 
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D.— ENFORCING ORDER FOR ALIMONY PENDENTE 
LITE — (Concluded ) . 

(5) Enforcement of arrears of alimony beyond one year— Practice of Eoclesiastical 

Courts as to. 

(a) The Kcolcsiastical Courts allotted alimony for the maintenanoe of the wife 

fiom yeai to year, Wilson v. 3 Hagg. 329 (Notes) ; Robinson 

• V. Robinson, 2 Lee, 593. ' ^ 

(b) Therefore they did not enforce arrears beyond one year, except under 

special circumstances. Wtls(m v. Wilson, 3 Hagg. 329 (Notes) ; 
Robinson v. Robinson, 2 Lee, 593, K 

(6) Payments that may be credited as part payments of alimony. 

The following payments made to the wife since the citation will be credited 
as part-payment of alimony allotted — 

(i) Payments made to the wife personally. 

(ii) Payments on account of her debts, or 

(ill) Any other payment to her benefit since the service of the citation. 
Cramjiton v. Ciuwpfoii, 32 L.J.P 142. L 

(7) Alimony pendente Hie from what time payable. 

(a) Alimony pendente Lite is payable from the date of the service (not the 
return) of the citation, ifichohon v. Nicholson and Ratcliff , (1862), 31 
L. J, P. & M 165 H 

(5) And the Court may order it to be paid to the wife or to such trustees on 

her behalf, from time to time, and on such terms, as it deems 
expedient. Divorce Buie 94 , Matrimonial Causes Act, 1857, (2p & 21 
Vict c. 85), S. 24. N 

(8) Solicitor’s lien on alimony 

(a) If the wife voluntarily allows her alimony ^ come into the hands of her 
solicitor, the ordinary rule as to his hen may apply. Ex parte Drem- 
ner (Sarah). (1866), L. R., 1 P. & D. 254. 0 

(6) It IS otherwise if it conics into his hands without his acquainting her of 

her rights Leete v. Lecte, (1879), 48 L. J. P A M. 61. P 

(c) For the Court will not countenance money paid for alimony being so 

diverted. Cross v. Cross, fl880), 43 L. T. 533. Q 

(9) Postponement of suit at wife's instance— Effect on payment of alimony. 

Where the hearing of a suit by the wife for judicial separation was postponed 
at the wife's instance, the Court directed the payment of alimony 
pendente lite to be suspended from the date of the postponement until 
the bearing. Rogers v. Rogers, 34 L J.P. 87. R 

E.— PRACTICE AND PROCEDURE. 

(1) The husband’s means, cross-examination as to. 

(a) If a further and fuller answer be required as to the means of the husband 
he IS usually ordered to attend for cross-examination. Divorce Rules 
86, 189 ; and Clark v. C., 31 L J. Mat. 32 ; Hooper v. H., 28 L.J. 
Mat. 26 ; D.R. 89. B 
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{b) The wife is not entitled, ae a matter of courbe, to have her husband cross- 
examined as to his income, though her petition and his answer differ 
widely as to the amount. Siikea v. Sykes, P. (1897), 306 T 

(c) The order for cross-examination is entirely in the Regittrar’s discretion, 

and the Court will not interfere unless satisfied that be has acted on 
a wrong prii^iple, or has exercised his discretion wrongly. (Ibid). D 

(d) When there is no great discrepancy between the two amounts, the Court 

does not usually order cross examination of the husband. Sykes v. 
Sykes, P. (1897). 306. Y 

(2) HuBband may be asked to furnish particulars of income. 

Particulars of mortgages, etc , may be ordered to be furnished by the husband. 

Crami^tmi v. Crampton, and A., 32 L.J., Mat. 142. yy 

(3) Means disputed. 

A husband may be ordered to submit his books for inspection where — , 
Newton v. Newton and A , 27 L.T. N.S 768 , Haywaid v Hayward, 
28 L.J. Mat. 9. X 

(4) Cost of commission to prove means. 

The cost of a commission to prove means is usually not allowed Wilson v. 

Wilson ayid H , 26 L.T N S. 107. Y 

(5) Application for alimony to be made without delay 

Alimony should bo applied for boon, if possible, to prevent rl.iinis for the wife’s 
debts. Briscow Brisco, 2 iJagg C. C 199 ^ 

(6) Suit in forma pauperis— Wife in prison 

• (n) Alimony may be allotted in a suit in Jorina paupciib, or if the wife be in 

prison. Kelly v. Kelly. (lH63j, 4 Sw. (SL Tr 227 , but see also Leslie 

V. Leslie, (1907), 24 T L.IJ. 148. A 

(b) The whole of the circumstances of the case should be considered. L, v. 
L., (1911) 27 T.L R. 316 ^ B 

(7) Husband to file answer to wife’ petition— Effect of not doing so 

(a) A husband must enter an appearance in the .suit before he can file au 

answer to the petition for alimouy Divorce Rule 85, 98. G 

(b) The husband should in hib answer bt.ito what his income has been during 

the three years prior to the commencement of the suit. But he may 
state any facts, from which the Court may draw conclusions as to his 
present income v. Williams, L R. 1 & D 370 ; 36 L J. 

P. 39 , 15 L T. 249 , Soe, also, Nokes v Nokes, 3 S. & T. 529 , 33 L J 

P. 24 , Ciampton v. Crampton, 32 L.J P. 142 D 

(c) If a husband fails to answer, he cannot cross-examine the wife's witness, 

or call evidence to contradict them Constable v Constable, L R. 2 
P. & D. 17 , 39 L.J.P. 17. E 

(8) Wife’s reply to husband’s answer. 

Where the husband alleges in his answer lhat the wife has sufficient separate 
estate, including income under a separation deed, or that she is 
being supported by the co-respondent, she may hie a leply. Goodheim 
V. Goodheim and FiauLinsm. (1861), 2 Sw. & Ti. 250. Coombs v 
Coo??ibs, (1866;, L. R. 1 P. & D, 218. F 
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(9) Rejoinder by huiband. 

(a) To Buch a reply the huaband may file a rejoinder. Laws of England, 
Vol. XVI, p. 617 G 

(6^ The lejoinder by the husband can only be filed on leave of the Court. 
ilbid.) H 

. (c) Both the reply and the rejoinder must be filbd on oath. (Ibid.) I 

(10) AfBdavitB. 

(a) Affidavits, as the Begiatrar requires, may be used by either side at the 

hearing. Divorce Rule 90. J 

(b) A prima facie case, against alimony, on affidavit in answer, may be met by 

affidavit in reply, on leave given. Holt v. Holt and D , 38 L. J., Mat 
33. K 

(c) But the truth of an answer must be proved by witnesses, not affidavits. 

Parker v Parker. 26 L T. N. S., 108. L 

(d) The answer, if insufficient, must be made fuller. Parker v. Father^ 26 

L.T., N.8., 108. H 

( 11) Oonsent to the amount. 

If be endorsed on the wife’s summons, the order follows. Practice in 

the Registry. Dixon on Divorce, 4th Ed , 1908, p. 227. H 

(12) Effect of agreement between parties embodied in deed. 

(fl) If the parties agree as to the amount in a deed, alimony may be granted 
at the same rate Weher v. Weher, and Pyne (1868), 1 Sw. & Tr 
219 0 

(6) Even though husband’s means had increased since date of deed. Powell 
V. Povell, (1874), L R. 3 P. & D. 186. p 

(c) But the deed would not prevent wife applying for a provision for children. 
Barry v. Barry, (1901), p. 87, O.A. ^ Q 

(13) To whom payment of alinpiny is made. 

(a) Payment is made to the wife or her nominees in writing approved of by 

the Court. Hargetbon v. Margetson, 36 L J., Mat. 80 ; Divorce Rule 
9d. R 

(b) The nomination must be filed before payment. Brown v. Btown. 34 L. J., 

Mat. 33. « S 

(c) And the Court may make such alteration concerning the trustees as it shall 

deem expedient. See M.C.A. 1857, S 24. T 

(14) No charge for wife’s solicitor receiving alimony. 

The wife’s solicitor, if nominated to receive the alimony may not charge for 
receiving. Margetson v Mnrgetson, 35 L.J., Mat 80. U 

(16) Applications for increase or reduction of alimony. 

(а) Applications for increase or reduction, follow the rules applying to the 

original application. Mocyre v. Moore. 34 L.J., Mat. 146 , D R. 92 ; 
and see Davies v. Davies. 32 L J., Mat. 152. Y 

(б) The grounds for increasing reduction must be strong. See Shvrley v. 

Wardrop. 1 Sw. & Tr. 317, as to permanent alimony . Cox v. Cox. 3 
Add 276, as to alimony pendente hie. Yl 
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/. — Alimony pendente Ute " — {Concluded). 

E— PRACTICE AND PROCEDURE— 

(16) Non-payment of alimony pendente Ute, effect of. 

Where a husband petitioned for divorce, the Court stayed the suit on his non- 
payment to the wife of alimony pendente hte ordered in a current 
suit for judicial separation brought by her. P. v. P. and T., (1910) 

26 T.L R. 607. X 

(17) Partnerihip accounta—lnspection of husband’s ledger. 

(а) A registrar may order inspection of a ledger relating to partnership accounts 

of respondent (husband) Careio v Careio, (1891) J\ 360 , 61 L.J.P. 

21 , 65 L.T. 167. , Y 

(б) A respondent admitted an income of £3,000, a year, but objected to produce 

bis books on the ground chat they would disclose private matters relat- 
ing to the partnership Ifeld, that the answer was insuihcient, and 
he must die a further and better answer , but that until such further 
answer had been died, he ought not to be compelled to disclose the 
partnership accounts, or to be cros^-cxamined on them. Tonge v. 
Tojuje, (1892) P 51 , 61 L.J.P. 87 , 67 L.T. 390. Z 

% 

(18) Wife presumed to be innocent. 

{a) A wife IS always considered innocent in estimating the amount to be allot- 
ted to her for alimony pendente hte Smith v Smith, IS AT. 228 
32 L J P 91 Crampton v Cyampton, 32 L J P 142 JHiilltp^ v 
Phillips, 34 L.J.P, 107 D'Oy^eif v. D'Oyley, 4 S. A: T 226; 29 L.J. 

P. 1C5. A ^ 

ib) It ceases upon a veidict dndiiig the wife gujlty of adultery unless otherwise 
ordered. Dimn\. Dunn , (lrtS7) M V I) 91, 57 L J P 58, 59 L.T. 385. 
See as to payment pending appeal Dutlcf v Butler, (1890) 15 P.D. 
13 , 69 L J. P. 11 , 62 L T. P23 B 


37. The High Gourb may, if it thiifk fit, on i any decree 


Power to order 
permanent alimony. 


absolute declaring a marriage to be dissolved, or 
on any decree of judicial separation obtained by 
the wife. 


and the District Judge may, if he thinks fit, on the confirma- 
tion of any decree of his, declaring a marriage to be dissolved, or on 
any decree of judicial separation obtained by the wife, 

order that the husband shall, to the satisfaction of the Court, 
secure to the wife 2 such gross sum of money or such annual sum 3 
of money for any term not exceeding her own life as, having regard 
to her fortune (if any), to the ability of the husband, and to the 
conduct of the parties, it thinks reasonable, and for that purpose 
may cause a proper instrument to be executed by all necessary 
parties. 


38 
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In every such case the Court may make an order on the 
Power to order hi^sband for payment to the wife of such monthly 
monthly or weekly oi* weekly sums for her maintenance and support 
payments. Court may think reasonable : 

Frovided that if the husband afterwards from any cause becomes 
unable to make such payments, it shall be lawful for the Court to 
discharge or modify the order, or temporarily to suspend the same 
as to the whole or any pait of the money so ordered to be paid, and 
again to revive the same order wholly or in part, to the Court 
seems fit. 

(Notes). 

General. 

(1) Corresponding English Law. 

The following .Ilf the of English Law corro^^ponding to the above 

• SOftJOll — 

(a) By S 17 of tho Matnnioiiuil Causes Aefc, 1857 (20 & 21 Vict., c. 86), the 
Court max, upon an application for restitution of conjugal rights or 
for judicial sepaiation dfcrec such restitution of c«)iijugal rights or 
judicial sepal ation, “ and where the appln'abion is bv the wife, may 
make an\ oidet for .ilimoiiy which Khali be deemed just.” C 


(6) S. 32 of ilic.ibove Act provides that “ The Court mav, if it shall think 
lib, on an\ such dcHTe^, order that the husband shall to the satisfaction 
of the Court seiurc to the wife such gios-. sum of moiiej , or such 
annual sum of inoiuj for any term not exceeding her own hfo as, 
having leganl to her fortune (if any), to the ability of the husband, 
and to the loiiduct f»f tlie parties, it sh.ill deem reasonable,^ and foi 
that purpose *in,t\ lefer it to anv one of the conveyancing counsel of 
the Court of Cli.incciv to settle and appiove of a proper deed or instru- 
ment to be executed b\ all iiecessarv parties , and the said Court may, 
111 such e.ise, if it shall sec fit, suspc^id the pronouncing of its decree 
until such drtd shall have been dulv executed , and upon any petition 
for dissolution of mainago the Court shall have the same power to 
make interim orders lor pajinout of nioncv, bv way of alimony or 
otherwise, to the wife, as it would have in a suit instituted for 
judicial separation.” D 

(c) The Matrimonial Causes Act, *3800 (2‘J & 30 Vict , c 32), preamble and S. 1, 
provide as follows — ” And whereas it sometimes happens that a 
decree for a dissolution of marriag3 is obtained against a husband who 
has no property on which the payment of any such gross or annual 
sum can be secured, but nevertheless he would bo able to m ake a 
monthlv or weekly payment to the wife during their joint lives :*** E 
‘‘ 1. In every such ease it shall bi* lawful for tho Court to make an order on 
the husband foi pay men b to the wife during their joint lives of such 
monthly or weekly sums for her mamteiianec and support as tho Court 
may think leasonable Piovidcd alwavs, that if the husband shall 
afterwaids from anv cause become unable to make such payments it 
shall be lawful foi the Court to discharge or modify the order, or 
tempoiaiilv to suspend same as to the whole or any part of the money 
so ordered to be paid, and again to revive the same order, wholly or 
in part, as the Court m<iy seem fit.” ’ F 
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General — iContmued ) . 

(^) PpOTMea for wife before husband eao be granted a decree of Judicial separa- 
tion — Praotloe of Courts in England. 

Courts in England, will, as a general rule, refuse to grant a decree of judicial 
separation to the husband, unless bo makes a suitable provision for 
the wife. Prichard v. Prichard, 3 Sw <fe Tr 623 ; 33 L. J. P. & M, 
158 ; Forth v. Fotth, 36 L J P. & M. 122. 0 

(3) Decree of Judicial separatton— Effect. 

(a) The effect of a —IS to give a legal warrinty.to the parties to live apart. 

Forth V. Forth, 36 L. J. P A: M 122. H 

(b) In spite of sucli a decree they remain husband and wife ; consequently the 

husband's obligation to mamtain the wife also remains (Ibid,). 1 

( 4 ;) Power of Court to order permanent alimony after decree absolute. 

(a) The current of modern decisions in England is to the effect .that the Court 

has pow(‘r to make an order for pcrni.ini nt alimony even after a decree 
absolute has been pionouucod. See Btadley v. Bradley, 3 P D 47 ; 
47 L.J P. & M. 53 J 

(b) The following remarks of Honnen, P. an* worthy of being noted ■ — 

Though the order for permanent .'ilimony may be embodied in the judgment 
pronoum ing the dcciee of dissolution, “ there is nothing m the Act 
winch requires it to tie ^^o, and it is, in fact, more regular for the 
Court to proiiounee a social ate dociec for maintonancc, after it has 
made alisoluto the decree /iisi foi di'^snlution If I had not the 
decision of the House of Lords to guide mo, I should arrive at the 
same conclusion The word ‘ on ’ is an clistie expression, which, so 
far from oxcliidmg tb* idf.i of its meaning ‘ after’ is more consistent 
with that siginrtea! ion than anv other, lii some cases the expression 
‘ on ’ raav undouhtedh' mean contemporaneously oi immediately 
after, and the que-,tion now before fhojjourt is, w^hother there is any'- 
thing from which ib can he seen that the legislature used the word m 
the thirty-second sui tioii in this rcstricti‘d scii'ic'^ In some instances, 
as iiiquosbioii'i of costs, it may' lx.* infoircd that the legislature intended 
the Court to act at the time, that is, on the occasion of the facts 
biding brought to its knowledge, and w'hile these icK*ts are fresh in its 
recollection , but no such reasons applv to the older for maintenance . 
That IS to he the result of i sepaiate in\estigation of facts, not neces- 
sarily before it w'hou the decieo of dissolution is pronounced. The 
investigation of the husband’s mciiiis may he protracted, he may 
throw difficulties m the w.xv of the Court obtaining the materials upon 
which to pronounce a just decision, or ordering a proper deed fortlic 
security of the wife lieing prepared, Where the husband is the peti- 
tioner, the decree which ho asks may' bo suspended until he docs w'liat 
is right , hut w'here the w'l'e is the petitioner, to suspend the decree 
until the husband does something would delay the w'lfo in oblaiiimg 
redress as to the mam object of the suit, because the respondent re- 
fuses to give her the means of obtaining a decision on a totally dis- 
tinct and incidental question ” Per Bannen, J , in Bradleys Bradley, 
3 P.D. 47 ; 47 L.J.P. & M. 53. K 
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(c) ‘ ‘ Whatever moaning may be given to the word ‘ on ’ in the Act of Parlia- 
ment, it IS very difficult to extend it to above a year ‘ On,’ if not 

conlinod to the time of making the decree, must moan shortly after.” 
Per Jessel, M H , Robertson v Robeitson, 8 P.D. at p. 96. L 

(5) Permanent alimony before decree absolute. 

Permanent alimony cannot be given before the decree absolute. See Bradley 
V. Bradley, L.R 3 P D. 47, cited in p.rgument in 11 0. 354 (355). M 
* (6) Permanent alimony, District Judge when can make order for. 

Under this section, an order for permanent alimony cannot bo made by a 
District Judge, until his deciee in the suit has been confirmed by the 
High Court. 13 IMi 1891. N 

(7) Alimony not assignable 

Alimony is not assignaide Re Robinson, (1884) 27 Ch. D. 160 C.A. 0 

(8) Period from which permanent alimony commences 

As a rule, permanent, alimony licgiiis from the final decree of the Judge or of 
the Court of Appeal, as the case may be Divorce Rule 93. P 

(9) Where wife undergoes sentence of penal servitude. 

Where a wife is undergoing a sentence of penal servitude, her application for 
alimonv may bo ordered to stand ovei till shortly before her release, 
Leslie V. Leslie, (1908) P 99 Q 

(10) Proof of marriage 

(a) In an application for alimony it is sufficient to set out the fact of the 

marriage in the petition. An affidavit to that effect is unnecossarN. 
3 IJ.L U. (() C.J ) 101. • R 

(b) In making the application, it is sufficient to show the Court that there 

has been a eeroniony, which might bo a valid m.irnagc and so, 
where the petitionei was shown to be Jbe respondent’s deceased wife’s 
sister, ahmonv was granted. 3 B L.R. (O.C J.) 101. B 

(11) Wife living with co-respondent or apart from her husband 

{a) In a suit by the husliand for .i divorce on the ground of his wife’s adultery, 
wln-ie it is found that wife is at the time of presenting the petition 
living with the co-respondont, or living apait from the husband, 
under such eiieumstance^ that she does not pledge his credit, an 
application by the wife for alimony i)endente litc will be refused. 3 B. 
L R. App. 13. T 

(6) The wife’s costs, however, will be allowed. 3 B.L.R. App. 13. D 

(c) The Courts have no power t») grant permanent alimony until an applica- 

tion IS made to make the decree msi absolute 11 C. 354 (356). Y 

(12) Alimony— Costs. 

The Court has power under this section to order permanent alimony to the 
wife when the husband obtains a divorce on the ground of her adul- 
tery 5BL.R 71. W 

(13) Conditions on wife in granting permanent alimony. 

As to imposing conditions on wife, in granting permanent alimony. See 
Keats V. Keats, 1 8 & T. 335, cited in argument in 11 C. 354 (855). X 



. 8 . 37] 


Act ly of 1869 (divorce). 


297 


Meaning of the word **On.’* 

As to , sec Bradley V, Bradley, 3 P.D. 47 ; and Roheitson v. RohertAon, 

8 P D. at p 90 noted supra. Y 

2 —Secure to the wife. 

(1) Secure” — Meaning of. 

“ The word ‘ secure ’ appears to be used in a particular way. It is contrasted 

with payment Therefore, I think that the intention of the legisla-* 

ture was that the gro-,s or annual sum should not be ordered at once 
to bo paid over to the wife, but should be secured, and being secured 
should be paid to hef from time to time , that would give a meaning 
to the word ‘ secuie ’ a-* contrasted with ‘ pay ’ ” Jessel, M.R., Medley 

V Medley, 7 P D. 122, Rattigan on Di\orcc, 1897, pp. 218, 219. Z 

(2) Usual method by which a gross or annual sum is secured to the wife. 

The IS h\ the peisonal bond of the husband, with or without sureties, 

or In deed of settlement. Keah \. Keats and Montczu7na, 2BL.J., 
P. and M. 57 , Bentv. Bent and Footman, 30 L. J., P. and M. 175 ; 
Li'iter V. Lister, 15 P.D 4. A 

(3) Charge on huaband’s property. 

(a) (ieiier.illv the property of the husband will not be spocificallv charged with 
the p.i\ incut of permanent alimony. See Uattigaii on Divoice, 
1897, P. 219 . B 

(5) The order passed by the clesiastical Courts in such cases was to the 
following e/T('et — “ that the husband, regard being had to his circmn- 
stances .it the time of making tin* older, should make his wife a 
leitam allowance. Those Ctmrts dealt with the question as if the 
husband and wife wen* living togethei , .ind they considered what 
proportion of the income would fall to the lot of the wife. If the 
liusband’s propeitv was after w.iids increased, the Court exercised the 
pow'cr of inenMsmg alimoin , and if it was diminished, of diminishing 
the .iliinoiiy, so that the fortunes of tfie wufc followed those of the 
hu'.band. If this Court directly or indirectly charged the fortune of 
the husband with the payment of the alimony, it would tie his hands 
and preyent him fiom entering into tr.adc or using it in any way for 
the improvement of his income, and such an ('rder would have a 
totally dilTerent effect from anv of. the ordois made by the Plcclosias- 
tical Courts ” Hyde v. Hyde, 34 Ij J , P t!L M. G3 ; 4 S & T. 80; 
follow'ed 111 Fowle v. Foiole, I L.R., 4 C. 2G0 , Car let v. Carter, (1896), 
P. 35,65 LJ.P &M. 48. C 

(r) But, the Court has power, if under the circumstances of any particular 
c.ises it deems fit, to create .such a charge on the husband's property. 
Bee Fisher v. Fisher, 31 L.J., P & M 1., 2 Sw. & Tr. 414. See also 5 
B.L.R. App. 34. D 

3.— * ‘Such gross sum annual sum.’* 

(1) Fodf ways in which distinct sums of money may be secured to the wife— 
Practice of English Courts. 

“Under the procedure in the Divorce Court there are four distinct sums of money 
which may be ordered to be paid, and which arc very different the one 
from the other in some of their qualities. First, there is the well-known 
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• 3.—** Such gross sum ... - mauumi sum ”—{Contmued)» 

alimony pendente hie. There is, secondly, alimony of a permanent 
character, which is directed to be paid upon a judicial separation 
boinp; pronounced. Thirdly, there is the gross or annual sum which, 
upon the dissolution of the marriage, the Court is authorized by 
the Act of 1857, if it thinks fit, to direct to be paid by the husband 
to the wife , and, lastly, there arc the monthly or weekly payments, 
which, under the Act of 1866, the Court may order upon a dissolution 
of the marriage, in the event of its* not finding the husband to be 
capable of paying either the gross sum or the annual sum under the 
statute of 1857.” J’/?/, L.J., Harrison v. Harrxsan^ 13 P.D. 180, E 

(2) Permanent allowance after decree of Judicial separation and dissolution of 

marriage—Dlfference in English Law. 

(i) Permanent alimony after decree of judicial sei*aration is not 

AIjIENABLE. 

(a) “ The wife cannot b\ assignment or otherwise deprive herself of her right 

to it so long as slit' and hoi husband lived separate and apart from 
each other.'* JVr himlley^ h J., in WailciiUi v. Watkins, (1896), 
P. 222 , C6 L J., P. & M. 176. See, also, m In re Robinson, 27 Ch. 
D. 160 P 

(b) “ The same doctrine applies to the peimanont allowance ordered to be paid to 

a divorced wife under S I of the Act of 1806. winch is personal to 
herself and caiinuL bt* as^^igned or i eleased 1)\ her without the sanction 
of the Court ” ILittigan on Divorce, 1897, P. 221 G 

(c) " A divorced wife need not enforce an order for her own maintenance unless 

she pJi'ases, and she may release and poihaps assign her right to 
arrears Put it docs not follow that she can bind herself not to en- 
force p.ivmeiit in fiitiiic, nor that she can asFign her light to future 
pvvmcnts. I do not sav that an order under 8 1 of the Act of 1866, 
for perniauont maintenance cannot bo iliscliargcd by the Court with 
the consent of the di voiced husband ffiid wife, even if the man is able 
to pay it , liifli until such .in ordei is disehargod the divorced wife 
cannot, in niv’ opinion, prospoctivoh’^ depiive herself or be deprived of 
the beneht of the maintenance which the Court has ordered to be piiid 
to her ” Lindlt’if, L J , Watkins v. Watkins, 0896), P. 222. H 

(ii) Gross or annu\l sum secured to wife on dissolution of mar- 

riage IP ALIENABLE. ^ 

(а) A — by her. Harrison v. Harrison, 13 P D 186. H-1 

(б) Though it becomes, as it were, the wife's permanent property, yet it is 

subject to anv conditions which may be imposed upon it by the deed 
executed under the orders of the Court, ilbid.) I 

(c) Generally such deeds contain a provision against alienation or anticipation 
by the wife (Ibid.) J 

(3) Permanent allowance after decree of Judicial zeparation and disiolution of 
marriage— Difference in Indian Law. 

Difference between alimony granted after judicial separation 
OR after divorce. 

(a) The Indian Divorce Act makc'^ no distinction between the kinds of perma- 
nent provision which may be made for a wife upon judicial separation 
and upon dissolution of marriage ; in either ease the Court may order 
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Such grosA uum — aaaumi sum " — {Continiied). * 

a gross or annual sum to bo sosurod to her, or it may direct payment 
to hor of monthly or weekly sums of money. Rattigan on Divorce, 
1897, P. 222. K 

(6) “There is a substantial difference between permanent alimony which is 
ordered after a judicial boparatioii, and mamteuance which is ordered 
after a divorce. There is, too, a substantial difference between the 
pohition of a wife who is judicially separated from hor husband and 
a wife who is divorced In the former case the relations of husbaud 
and wife continue and cohabitation may at any time be resumed. 
In the latter case the woman is no longer the wife. She cannot 
again become the wife unless, after the decree is made absolute, 
she rc-marries her former husband. She may marry again. Ho is 
not bound to suppoithor She cannot pledge hor husband’s credit, 
even for necessaries In point of fact, she becomes m everv respect 
in the eye of the law a feme sole with all the liabilities and the 
priMlcgcs of a feme sole'" (Per Lopes, L.J , Watkinsy. Watkins, (1896), 
P. 222 , 05 L.J., P & M 175. L 

(c) And, foi similar reasons, a penuanont piovisiou in tlie form of monthly or 

weekly payments of mone^ is inalienable by the W'lfc. For “ the 
Court keeps its hands upon the maintonanct', liecausc if the husband 
is unable to make the pa\meiit-» the Court can disehai go or modify 
the order oi temporarily sU'^peud the same as to the wliole or any part 
of the inoiit} oulerud to Jie pud, and again revive the same order 
wholly oi 111 part \Vh\ should the Coiiit reser\e to itself a power to 
ro\]\e a inoditied or suspended uidei if the wife might have alienated 
hor iiiteiost? The Couit wiaildnoi be coTioerncd to restore an order 
made in fa\our of a wife to assist an assignee who lould have no claim 
on the husliand nor do 1 think that tin' Court would lie justified in 
enforcing an oidei for inaintcuame against the husband on the appli- 
cation <»f the assignee " Pet Loitcb, L,J , Watkms v. IVaffexns, (1896), 
P. 222. M 

(d) “ Although, thcrefoie, no distinelion of ^ic kind lefeired to above is made 

111 the Indian Divorce Act between peiniaiieiit alimony aftcr^ judicial 
bcparation and pcfmaiiont maintenance after dissolution of marriage, 
the principle enunciated iii the decisions cited would still apply 
and, coiisoqueritlv, licic, as in Knglarid, the only alienable or assign- 
able peniianent provision w'ould he the gross oi annual sum secured 
to a wife upon the dissolution of marriage.” Rattigan on Divorce, 
1890, pp. 222, 223. • H 

(4) Bankruptcy of the husband 

The does not discharge him from his liability to pay his wife the 

alimony ordered by the Court See In re Hawkins, (1894) 1 Q.B. 
D. 25 , Lmtnii V Linton, 15 Q.R.D. 239. 0 

A,— POINTS TO BE CONSIDERED BY THE COURT IN DR ANTING 
ALIMONY PERMANENT. 

(1) Courts generally follow the practice of Ecclesiastical Courts. 

(ft) It IS now settled that, in granting permanent laairitenanee after a dissolu- 
tion of marriage, the Coint “ will not deal with the subject in any 
more niggard spirit than that in which the Ecclesiastical Court 
regarded the question of permanent alimony ’* Sidney v. Sidney, 34 

L.J ,1’ & M. 122. P 
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3 . — “ Such gross sum . . . annual sum ''--(Continued). 

A.— POINTS TO BK CONSIDERED BY THE COURT IN GRANTING 
ALIMONY PERMANENT— (Con^iuMfd) 

(b) In this case the learned Judge, referring to Fisher v. Fisher, gave his 
TOfisons for refusing to follow that case “If a man, before the 
Divorce Act, treated his wife with cruelty and was also guilty of 
adulterv, she could only obtain a divorce a mensa cl thoro, and an 
allowance, called permanent alimony* was made to her, which was 
generally calculated at the rate of onc-third of the husband’s income. 
Since the Divoice Act the same condm t on the part of the husband 
entitles the wife to a dissolution of her marriage ; but it is haid to 
sa) that she was intended by the icg^lature to purchase that remedy 
by a suriender to which she would olhci wise h.ive been entitled. The 
needs of the wife and the wrongs of the husband arc the .same in both 
cases. In both c.iscs the husband has of his own wrong and wicked- 
ness thrust forth his w'lfc from the position of participator in his 
station and means Obliged in both lascs to w’lthdiaw' from his 
home, she i-., without any fault of her own, depiived of her fair and 
reasonable shaie of such necessaries and comforts as lay at Ins 
command \Vh\ should not the husband's purse be called upon to 
meet both cases alike*’ It ha-, been said that in one case she remains 
a wife, and in the other she docs not This remark w'ould cairv 
great w'eight with it, li the i»royi>^ion w'ere intended to continue in 
the event of her second ni.irinigo But il can haidlj affei t the rate 
of an allowance made and continued so long onlv as the wife remains 
chaste and unmairied. Again, it has lieen said that it is not 
desirable that tin* wife should have a pe(uiiiar> interest in preferring 
divorce to jiidnial separation But it should be bonii' in mind 
that it IS still less desiiablc that an .idulterous husband should have a 
pecuniaiy interest in adding cruellv oi desertion to his adultery, and 
thus evading the pcinuineiit alimony fillowed on judicial separation. 
And this ho »*ould have if the amount of the maintenance to be 
accoided varied, not with hi.s misconduct, but with the form of her 
reincdv.. . To such a man the Couit may surely say with pjopriety, 
Aceoiding to joui ability }ou mu-^t still sujiiKjrt the woman vou have 
hrst (liosen and then disc.irded If vouaie relieved fioin youi malri- 
mojiiiil vows, it IS for the’^roteetjon of the woman vou have injured 
and not tor vour own sake, and so much of tlie duty of the husband 
as consists in the maintenance of his wife niaj be justlv kept alive 
and enforced upon joii in favour of lier whom jou have driven to 
relinquish >our name and home ' If this be to give the wife a 
pecuniary inteiest in obtaining a divorce, it is also to hold a pecuniary 
penalty over the head of the husband for the observiuice of mariicd 
duty , and if it be wise to repress divorce, it is wiser still to go a step 
higher and lepre-s that conduct which makes divorce possible. It is 
the foremost dutv of this Court in dispensing the lemedy of divorce to 
uphold the institution of maiiiage Q 

H B. — In this case the income of the husband was estimated at £715 net, 
from li’s propertv, and £400 from his profession, w'hile that of the 
wife was estimated at t‘ 165, making a total joint income of £1,270. 
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3 . — " Such gross sum. . . .annual sum " — {Continued}. 

A.— POINTS TO BK CONSIDERED BY THE COURT IN GRANTING 
ALIMONY PERMANENT— (ConcZz/dcd). 

Out of this the* Court allottt'd the wife* 400 l!, being tlio 155£, of her 
own and 245 £ to be paid to her by her husband . See Rattigau on 
Divorce, 1897, pp. 226, 227 Q-1 

(2) PolntB to be considered in fixing alimony permanent. 

{a) In a recent case the Court of Appeal stated that, in cstnuatiiig what would 
be a reasonable amount for the wife’s maintenance and support duiing 
the ]OJiit lives of the hu'baiid .and wife, the circumstances which* 
should be taken into aecount 'ire — 

(i) The conduct of the parties. 

(ill Then position in life. 

(ill) Their ages and rcspeetivo means. 

(iv) The amount of the provision actually made. 

(v) The existence ot non-existence of ehildien, and who is to have the care 

and cu'itodv of thoiii 

(vi) Any other cireiinistaiiees which in.i\ be important in anv particular 

I aso See M nod v Unod, P 272, ttattigaii onDivoree, 1997, 

pp 227, 22S. R 

(5) the following observations of Loid Justice Lindloy in.n also Ih? noted 
“As legards llie i oiidiic t ot tin* parties, the w ife lieie was the peti- 
tionci, and nothing is, or laii be, said against lu*r. The misconduet 
of hei husb.Mid diove her to '“eck a divmc l This is ver\ material in 
considering w-hetbe* Gic wfitd*. dum cfista should be inserted , for 
although, on the one hand, as fornblv jiointed out hv Jeuiie, J , it is 
unjust to make anallowaine te.ise on in.iriuige, and not on illicit 
intercourse, jet, on the other hand, it is an insult to .inv woman of 
spotb'ss character to jiroMdc agiinsl the eontingmey of her sinking 
so low as to ieiuh*r siu li a pnmsmu nee(‘ssaiv l^his view' of the 
qiU'stion IS quite as impmt.iiit as tlie other As n*gards the position 
of the panics and then iesp#M i i\i- means, much must turn on these 
matters The lc‘ast that a in. in oueht to do for the maintenance and 
support of his w'lle, when he so disn-gaMs his own duties to his wife a.s 
to diive her from her home b\ a di\orce, is to do w'hat ho c.an, consis- 
teiith witli his means, to m.iintaiii her m riMsonable comfort, having 
regard to her age, health and position in soi ict\ Both the amount 
he ought to allow her, and the din.iLion <■! sU( h allowance ought to be 
fixed w’lth reference t<i tins consideration The amount of her pro- 
perty, if .anv, ought obMou-*!} to be t.ik(*n into e nisidcration. Tf, as 
in this case, the husband’s means me such that he can only allow his 
wife a bare subsistence, and slu* has nothing, ii seeinb to us unjust to 
her that oven this subsistence money should cease nieiely because 
she may many again. The eontinuanee of the allowance mav 
conduce ver\ materialh to her inarrMiig, and t) her future eomfoi L 
and h.ippiness. On the other hand, justice to him does not, in our 
opinion, roquiie the cessation of so small an allowance on liei niairy- 
ing ag.ain ” IPood v TPned, (1891), I* 272 S 

.. 1 a matter of practice, the Courts ire not in the habiu of ordt'i mg a husband, 
who has obtained a decree of dissolution to secure to the wife a gross 
or annual sum unless proof of the husband’s ability to pay is also 
givon. See Ratcliffe v. Ratch^e and Ande?sson, 29 L.J., P. & M. 171, T 
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J ,— Such gross oum *. . ,mnnuat sum **’^iContinued). 

B.— AMOUNT OF PERMANENT ALIMONY. 

(1) No fixed rule as to amount of permanent alimony. 

(а) There is no fixed rule as to what proportion of the joint incomes of the 

husband and wife should be allowed to the innocent wife as permanent 
alimony. Otway v. Otway, (1813), 2 Phillim. 109 ; L. v. L. (1911), 
27 T.L R. 310. D 

(б) As to the amount of alimony to be allowed to the wife. Bee 5 B.L R. 

App. 31 cited, in argument in 4C. 2(i0 (265). Y 

(c) In Otd V. Ord, 5 B.L.E. App. 34, the wife’s alimony was made the first 

charge in the husband's property, 5 B.L R App. 34. W 

(2) Generally left to discretion of Court. 

“ The amount of the alimony 1 *^ in the discretion of the Court,” Per Evans, P. 

in Jj, V L (1911), 27 T.L R. 31G at p. 317. X 

(3) General rule as to one-third. 

(а) The usual proportion of permanent alimonv is a third of the joint income 

of the husband and wife Htugh v. Ilaitfli, 3ft L.J. Mat. 37 Y 

(б) In the ahsonc'o of special circumstances the Court will generally order the 

husband to socuio about one-third of the joint income as permanent 
maintenance to a wife whose marriage has been dissolved on her own 
petition. Sidney v Sidney, 4 S. & T. 178 , 34 L J.P. 122 , 12 L.T. 
82G Z 

(4) But liable to variation 

(а) It has usually been one-third, sometimes less, and occasionally as much 

as one-half iri/cocA's v. Wilcocks, (1R59), 32 L.J. (P. & M.) 205 , 
Tnylot V Taylor, (1791) (Unreported) ; Cooke v Cooke, fJ8l2), 2 
Phillim, 40 A 

(б) In a case where the husliand’.s income was 150£ a year, the Court ordered 

hnii U) pay to the wife IJU, iicr week, /together ^^lth 30£ a year for the 
maintcnanco^rtiid education of two children who w^ero in her custody . 
Prescott V Prescott, 18 L.T. 36. B 

(c) Except for this diflerencc of proportion, the allotment is made in practi- 
call) the same way as in the case of alimony pendente lite. Laws of 
England, Vol. XVI, pp. 618, 519, 5G4. 0 

(6) ClroumBtancea where permanent aliAony has been fixed at lees than one-third. 

(i) Where Husband's Income is large. 

{a) The rule that ono-third of the joint income of the husband and wife should 
be allotted as permanent maintenance does not apply where such 
income ih ver> largo. Browne and Powles on Divorce, Seventh 
Edition, 1905, 147 ; Sykes v. Sykes, (1897), P. 306 ; 66 L J.P. 162 ; 77 
L T. 150 , Wilcocks v Wilcocks, (1859), 32 L J , P AM. 205. D 
(6) In such oases a fair test is what would bo considered an adequate jointure 
for the wife (as widow) in case of her husband’s death. Sykes v. 
Sykes, (1897), P. 306 , 66 L.J.P. 162 ; 77 L.T. 150. E 

(li) Where husband had to incur heavy expenses. 


In cases the proportion would bo reduced. Louis v. Louis, (1866^, L.B. 

F A ID. 260. P 
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J.— '' Such gross sum — manual sum ''—IConttnued). 

B.— AMOUNT OF PERMANENT ALIMONY-(ConiinMfid). 

t6) Permwieot alimony not to exceed one half of joint income. 

The Court lb bound b} the practice of tho Eculti<uastical Courts, and cannot at 
any time, therefore, allot a larger proportion than half the joint income, 
although tho greater part of the fortune may have come from tho 
wife. See Haigh v. Haujh, 38 L J. Mjit. 37 G 

(7) Permanent alimony larger in amount than alimony pendente Hie 

(а) Permanent alimony*is larger in proportion than alimony pending suit, but • 

it depends uxion tho condiiioiL of the parties Cooke v, Coo/ce, 2 Phil- 
liiii , 44. H 

(б) At times it IS a half of the total means. Cooke v. Cooke, 2 Philliin, 44. I 

(8) Children to maintain. 

(а) Children to maintain is a matter to be taken account of. Hawkes v. 

Hnukes, 1 Hagg. E C. 52G , Harris v. Hayrts, 1 Uagg Fj C 361. J 

(б) But nf)t that of children by a former marriage Hill v Hill, 33 L.J 

Mat 101 K 

(l) But if they are many they may perhaps be taken into acconnt. Grafton v. 

Grafton, 27 L T NS 7G8. L 

(fj) An agieoineiit between husband and wife for a stipuLited sum on supara* 
tioii, t(j include the maiiitcncinco and education of tho children, does 
not disentitle tlio Court, on proceedings for dnoicc, to make provi- 
sion for the children, nor cilalilo the husband to escape discovery of 
his moans. Dairy Dairy. (li)Ol), 87 M 

(e) Somctiino'* in awarding aliinoin htc, provision ma> also bt‘ made for tho 
childicn in the ciistodv of tlic wife Wkieldony Whiehivn, 2 S. Su 
• T 338, 30 L J P 171. 6L T 133 N 

(ft Wheic the wife had tho eustodv of ibree childieii, and the husband's income 
was estimated at 4001i, a }‘*ai, the Court a\\aided lOOt for herself as 
permanent alimony and 20 X' for each of the child ren ir/ac2cZo?i \. 
Whiddon, 2 S <fc T. 388 , 30 L. J. P. J74 , 5 L T 138 0 

(9) Permanent alimony in case of judicial separation. , 

(a) The usual allotment of pcTinaiiciit alimony on judicial separation is one- 

third of the whole income Otway \ Otway, PhiUim, 100. P 

(b) The Court follows tho Ecclesiastical practice M. C. A 1857, S 22. Q 

(c) The Court cannot in .ari} case allow mono than a moiety of tho joint income 

to the wife, although she may have brought more ’nhan a moictv of tho 
property into settlement. Haigh v. Haigh, L.R., IP, & D. 709, 
and sec Cooke v Cooke, 2 Phi Him, 40 R 

(10) Limit nf amount of alimony after decree of judicial separation 

(а) In suits for judicial separation Courts arc bound by the practice of the 

Plcolcsiastical Courts Haigh v. Hanjh, L. R. , 1 P. & U 709 ; 38 
L. J. P. 37 ; 20 L. T 2SJ S 

(б) Hence tlio Couits cannot in such suit allot more than one moiety of the 

joint income to the wife by way of permanent alimony , although .she 
may have brought moio thjn one moiety of the property into settle- 
ment Haigh v. Haigh, L R. 1 P. & D. 709 , 38 L J.P. 37 , 20 L T 

• 281 , r 
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3.--~**Such gross sum annual sum ^^—iContintied). 

B.— AMOUNT OF PP:RMANENT AJAUO^Y— (Continued). 

(c) Nor ciiii the Courts* make such an order as would havo the effect of charging 

th c h us band ’ s property with pa j men t of permanent alimony, whatever 
alteration might take place in hib circumstances at any future time. 
H^de V. Hyde, 4 S A, T. BO , 34 L J P GJ , 12 L.T. 235. U 

(d) In exticme cases one half of the husband’s iiicume may bo awarded as 

alimoii\. -duiin V. *4i’iZrz, 31 L.J.P. 17G. Y 

(c) Thus \Nheie the only nioomc of the hiislvind was G0£a>oar, and ho had 
turned lii^ wife out, and his mistress was living with him, the Court 
aw aided a moiety of his income as permanent alimony. Ji;i2av. 

31 L.J.r 17(>. W 

(11) Permanent alimony in suit for dissolution of marWa^e— Adultery and deser- 
tion— Delay in bringing suit— Permanent alimony. 

A suit foi dissolution »*f mairiago was br«»ught by the wife on the ground of 
lier huslj.ind's .idiiltiuv and desertion. 

It appeared that tin' deseitmn t«'«»k xilaco twciits -four \eiirs before the suit was 
brought, aiid evt i siine the husband had made liis w’lfe an allowiiiico. 
Latterls his ciieumsiaucc-, had considerabU improved. Held, 

(i) that a dcLiec foi dissolution should be given , 

(n) that 111 dotermining tin* suitable amount of permanent .ilimony, the 
eiii umstaiK i'** of the husband .it the time of the desertion ought to bo 
taken iut<» Loiisidoiation , 

(ill) and that the wife should bi* given the full lulvaiitago of the present 
impr<»U'd ( iicunistaiiee'^ of the husband. 5 B L.R App. 153 X 

(12) Alimony permanent, amount of— Estimation of husband’s income. 

(rr) Jlolh partie-. are, .i. .i rule bound bv the amount at which the lv.isband’h 
income w. is e^t limited foi the puiposeof allotting alimony 
litr. Browne and Powlcs on Dnoicc, Seventh Edition, 1905, 
P ^ X-1 

In the ab-iciiee il pi oof that the hushand’s incoinii has altered, permanent 
siliiiion} w'lft l)e awrarded upon the ineomo upon which alimony 
poidcnte hie was allotted Fianls v. Ftanls, 31 L. J , P. & M. 25 ; 
Bonsoi ^. Bonso), (1^97), 1* 77 , GG L J.P 36 , 76 L T 1G8. As to 
mode of showing that husband's ineoino has diminished, see Fish v, 
Fisk, 31 L J.P ()0 , V Dnvies, 32 L.J.P 152. Y 

(c) In this ease a post-nuptial deed was produced in which it was covenanted 
that tile wifi' .should have an .illowance of £100 a year if hei husband 
sbould iiflei wards beguilt\ oferueltv or adultery, the Court, notwith- 
standing siuli deed, gave the wife £200 a year after she had obtained 
a decree dissolving hei mariiage. Wilkinsim v. Wilkinson, 69 L T. 


(d) The iiKiuny iiit*. Llie hiish.md’s moans pendente lite, if full, suffices for 
this allntment. lionstn v Bonsoi . 1B97, P. 77 g 

(13) Deductions from husband's income. 

The same deduelions allowed in e.-*tmiating the amount of the husband’s income 
foi aw aiding alum. in pcndnite life mav also be made for the purposes 
of awarding ptimaiiout alimony oi maintonaiioe. Browne andPowles 
on Dnoree, Beventli Edition, 1905, U7. B 
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J.— “ Such gross sum annual sum ”^{Contmiied)- 

B.— AMOUNT OF PERMANENT ALIMONY— (Coji/wM^d). 

(14) InoomeB may be charged. 

Incomes may be charged, though the inteicst under the set Lleinent would cease 
if alienated or encumbered Smft v. Sivift, 15 P I) 118 , and see 
M.C.A. 1884, S3. C 

(15) ProfltB of partnership. 

(a) Where a hu«iband’s inoomc is only a portion of the profits of a busmcs.s, 

the rcmaindfcr being kept in the business bv the terms of the partner- 
ship, he must pay niaiiitciianei* pioportioniitcl) on the sum oul} which 
he IS allowed to draw out, ind not on all the piofits, Hanhury v. 
Htnihury, 1894, P 315. D 

(b) If the order bo otherwise, hi^ paitner might dissolve and so put an end 

to his ineomc. Ilaiibmy \ J/aM6wi7/, 1894, P. 315. E 

(16) ReverBionary interest. 

Rc\ersionary inteiests are not intorfeicd with in fixing permanent inamtcn- 
anco, except undci speMil circiiiiistianees, whero it could not bo 
secured otherwise. iiaiMvm v. Uaimion, 12 P.D. 130. P 

(17) Money in Savings bank. 

The Coiiit e.innot order that a sum of inonc\ sl.inding in the names of the 
husband and wife in a savings bank should be p.nd to the wife. 
Roboihfun v. Rnbotkam, ISA T. 190 , 27 L.J P Gl. G 

(18) Alimony pendente //fe— Absence of means- Reference to Registrar— Practice. 

On an application bv a Uespruideet, m vvifi , foralinionv 'pemUnte litc^ the Court, 
instead of rofeiiing the inatb'T to the Uegistiai to uiiinno and report 
ahi to the .inionnt that ought to 1«* allowed directed tliat the husband 
should attend Court for e\aininatu/ii as to liis mean , although in his 
aOidavit he li.ul admitted that he was possessed of means, b C W.N. 

61*1. H 

(19) Injunction to restrain husband from making away with property. 

(ti) The Court has power to giant an injunf'tion to prevent a husband from 
making awav with his property, or putting it out of his powgr, so as 
to avoid payment of aliinoiiv. Sec Jltxiresw Halt's. 57 L.T. 374 ; 
NoakeSi v Noahes, 4 P D 60, 47 L J P. 20, 37 L T. 47 ; It af/s v. 
Watts, 2*4 W R 623 See also Sidney v Sidnetf, 17 L.T 9. 1 

(b) But it eaiiiKit do so until some ordi'i has larn made for alimony, or in some 
wav for the pav meiit of monev . Neivton v. Newton, 11 P D 11 , 55, 
L.J.P and M. 13. J 

(20) Injunction to restrain hubsand from receiving legacy. 

(a) In one ease where an older has been made on the respondent (husband) in 
a divorce .suit to pay and secure a sum cer'.ain for his wife’s costs, 
the Court gianted an injunction to lestiain him from receiving a 
legacy to whieh ho was entitled until lie had complied with the order, 
Gillett v. (hllett, 14 P J) 168 . 58 L J J* 81 , 61 L T 401. K 

{b) But in such a case it refused to make aiiv ordc’ to enforce an allowance 
which had been granted to the wife in pioeeeding*' for judicial separa- 
tion hetoie a magiSitiate. Gillett v Gilleti, 14 1‘ I). 158, 58 L J P 
84 , Oi L T 401. L 



$06 


ifit ly of 1869 (sivobce). 87 

J.— Such gross sum annual sum ’^—{Contiimed). 

B.- AMOUNT OF PERMANENT ALIMONY— (Conoiwdfld). 

(21) Injunction to reatrain husband from dealing with property. 

Where an order has been made on the hiibband to receive a certain Rum of 
money for the permanent maintenance of his wife, the Court granted 
an injunction resttaining the husband from dealing with certain 
specified portions of the property until such order had been complied 
with Newton V* Newton, (1896), P. 36, 65L.J.P. 15. M 

^y2) Injunotion refused in Judiolal separation. ** 

The Court would refuse to giant an injunction whore an order for alimony 
pendente Lite had been made in a suit for judicial uoparation. Cat ter 
V. Carter, (1896), P 35 : 65 L.J P. 48. N 

(23) Hraiit of alimony— Court’s power— Indian Law 

The Court ought not, oven if it had the power, to tie up the property of the 
husband, and convert ulimon\ into an absolute mtoroht in, and charge 
upon his estate. 4 C 260 = 8 G L R. 484. 0 

(24) Balt for restitution— Question as to amount not considered before decree. 

Ill suits for re'^titution the Court will refuse at tin* hearing to consider any ques- 
tion as to what allowance the respondent should be ordered to pay his 
w ifc in the event of a decree being pronounood and of his refusing to 
comply therewith. Mason v. Mason, 01 L ’I’ 304. P 

C —PERMANENT ALIMONY POR A (11 JLTY WIFE. 

I —English Law. 

(1) Discretion of Court to make provision for a guilty wife 

(a) The Court has absolute discretion to order a successful husband to support 

bis guilty wife, and exenises that discietiou in all case"!. MCA. 
1857, S 32 Q 

(b) Thus, a guilt> wife, unable to earn her own living through ill-health, will 

be provided foi. Ashcroft v. Ashetoft ai^d R , (1902) P. 270. R 

(c) The Court withhold* its decree, at times, until the successful husband has 

secuied a provision for Ins wife. Squue v Sqniic and C., (1905) P. 4 
92 L T. 472. 8 

(d) Special circum3tance.s will influence the Court. Robertson v. Robertsmi 

and P., 8 P.D. 94 , FisJier v. Fisher, 31 L.J , Mat. i. T 

(2) Permanent provision for a wife found ^ilty. 

(a) “ In a case which came before the Court of Appeal iii 1883 it was contended 
on behalf of the husband, wrho had obtained a dccioc nisi for dissolu- 
tion of the marriage, that up to that time permanent alimony for a 
guilty wife had not been ordered except wuth the consent of the 
husband, or under special circumstances.” Rattigan on Divorce, 1897, 
P. 231 U 

(5) The following remarks of JeKscl, M.R., may also be noted — 

1 am sorry to hear it 1 am not giving a final opinion, but it appears to 
me that S 32 was intended to give the Court a discretion which was 
to be exercised according to the circumstances of each case, and that 
it was not intended that a guilty wife should be turned out into the 
streets to starve. "Per Jcssel, M.R., Robertson v. Robertson, 8 P.D. 94.Y 
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C.— PERMANENT ALIMONY FOR A GUILTY m¥K-{Continued). 

1. — English Law— (Continued). 

(c) The following observations of Jessel, M.R. also throw light on the above 

point : — 

“Now, under the thirty-second section, the practice seems to liavo grown up 
of not allowing maintenance to the guilty wife unless a special case in 
shown. I am not prepared to say on the prcncut occasion that this 
IS the correct* rule. I am not going to lay it down that it is not. I 
should require further consideration and argument before doing so, 
but it appears to me that the thirty- second section of the Act 
has left an absolute discretion m the Court. I think that there 
was a good rea.son £oi doing so. When a divorce could only be 
obtained by Act of I’arliament, it was in practice only obtained by 
wealthy persona, because it was very expensive, and it might 
well lie consideied right that where a wealthy man obtained a 
divorce from a w'lfe who had no iniMns of sub^istimce, he should, as a 
condition of his being grant(‘d that di\orce, be compelled to make 
some provision for her, so that she should not be allowed to starve 
hut the Divorce Act was meant to applv not only to wealthy people 
but to all peopb*, and, indeed, one of the stiong grounds for passing it 
W'as that undei the then s\stem the wealtliv alone could obtain a 
divoiec. It W'lis thought that this was not a light state of things, and 
coiisequenth the remedy was made less expensive, so that all classes 
might be alilc to rcsoit to it. Now iii the case of people of small 
moans very dillcrcnt considor.itions arise. When a working man who 
has married a washer- woman obt.iins a divorce, she can \ery well go 
washing again. Th.it is quite a diffeient case fn’in that of a gentle- 
man of laigo means w^ho obtains .i special privilege by Act of 
Parliament, 1 should bo inclined to sav that where a wealthy gentle- 
man obhiins a diNorce, the Ciiurt, in acting under S. 32, ought to 
act on a rule somewhat similar to th.it established in the House of 
Lords under the old practice, lor thco reason of the thing appears to 
be the same, but w'o are not lo be considered as finally deciding the 
point, or as l.iying down an\ lule for the guidance of the Divorce 
Court. 1 am oiilj stating my present impression that the Court, 
under S, 32, has fnll discretion, and is under no obligation to require 
.special circuinataiiccs to be shown to entitle the guilty wife to some 
provision “ Jessel, M R., Itobertson \ Robeftsoji,, 8 P.D. 94. W 

(d) Generally speaking, the Court, will make an order on uhe husband for some 

provision to the guilt\ wife, if it be found that she has no means of her 
own and that she is not in a position to earn her own living and 
support herself. See Rattigan on Divorce, 1897, pp. 232 and 233 and 
the cases cited therein. X 

(3) Xmoant of permanent alimony ordered to a guilty wife. 

(a) The provision ordered to a guilty w'lfo is usually a sufficient maintenance, 

but it ma^ boa liberal one, on grounds shown. Moms v Moms, 31 L. 
J. Mat, 33. Y 

(b) The rule of a fourth is not always followed when adequate provision can 

be made without doing so. Kettiewell v. Kettlewell, (1898), P. 138. Z 
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J.— '' Such gross sum annua! sum (Con^inii^d). 

* 0.— PERMANENT ALIMONY FOR V GUILTY WIFE— (OotwZttded). 

I.— English Lasv— {Concluded). 

(c) Whoro the hu&band \va,a tho gui1t\ party, .iiid the wife’s moans very small, 
the Court apportioned to her a third of the joint incomes, and set 
aside a third of her husband’s capital to secure it. Shifthouse v. 
Shirthouse, 29 L T. 360. A 

(4) CompaBsionate allowance to guilty wife. 

The Court has .in ibsoluto discretion to order a husband to provide even for a 
ffiiiJty wife, if it should bo of opinion that the circumstances of the 
ease rcquiie th.it such provision is to bu made. Ashcroft v Ashcroft^ 
(1902), ]*. 270 , 71 L J.P. 125 , S7 L.T. 229 See fiuthcr as to allow- 
luieu to guiltv wile. Kents \ Keats, 1 S. A T. 334, 28 L.J P. 57, 
RatchjTe v Rntchjte, 1 S. .ind T 467. Browne and Powles on 
Din 01 cc. Seventh Edilmn, 1905, P 119. B 

(.5) Judicial Beparation on ground of wife’s cruelty. 

As a general rule, a judir i.il sep.ii.ition on tin* giound of the wife’s cruelty will 
not UONV be decreed, except on the cmidition th.it the husband makes 
some leasonablc pioNisioii fni her inainteiianee Forth v. Forth, ^6 
L J P 122 , 16 L T 574 See .ilso IhiKaid v Vichaid, 33 L J P. 
1.58, and nom Putchnrd v. Vntcluud , 3S AT 523, 10 L.T. 
789. Browiu'iiiid PoNvle*^ »»n Divorce, Seventh Kditioii, 1905, p. 149, C 

(6) Permanent alimony to guilty wife— Buits for judicial separation. 

The Court c.in in cert.iiii cases oidor periiianont .ilimonv to bo p.iid to a guilty 
wife in suits foi judicial scpaiatum. (hodden v. Gooddeii, (1892), 
P. 1 , 65 L T. 542 D 

II.— Indian Law ” 

Permanent aiimony to guilty wife— Indian Law 

A Court li.is no power undci S 37 of Act IV ol 1869, to older permanent 
alimony to the wife, when tlic husb.iml obtains a divorce on the 
giound of her ildultiv 5 B L H 71. E 

D. -ENFORCING T’AVMENT OF Ph’.RMANENT ALIMONY. 

(1) Permanent alimony when payable. 

Permanent alimonv is p.iN.iblc* at tho date of the decree, or, if appealed against 
but contirmod, on the dotaioii of the Court of Appeal. Divorce Rule 
93, App. R , and see Coolce v CooKe, 2 Phillim. 47. P 

(2) Mode of enforcing payment of permanent alimony. 

Pavmciit is enforced in a similar manner to that of alimonj pendente hte, and 
applications for injunctions ar«' similarlv dealt with. Laws of England, 
Vol XVI, pp 504, 591. ' G 

(3) Beoarity from husband for payment of permanent alimony. 

A husband cannot be oidcied to give security for payment of alimony. Hyde 
v. Hyde, (18G5), 4 Sw. A Tr. 80. ' ' H 

(4) Payment of lump sum ordered. 

In certain cases tho Court ordered the husband to secure to his wife tho pay- 
ment of certain sum 'absolutely Morris v. Morris, 31 L.J.P. 33 ; 
Stanley v. Stanley, (1898), P. 227, 68 L.J.P. 7. I 
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II Indian Law — {Continued), 

D.-ENFORCING PAYMENT OF PERMANENT ALIMONY— (ConcZuded). 

(5) No power to order gross sum to be paid to wife absolutely-^English Law 

But m iy03, Sir Francis Jcuno— after considering and commenting on the last 
two cases — held, that the Court has no power either to order a lump 
sum to bo paid over to a wife for her poimancnt maintenance.oi to order 
such lump sum to be secured to her or to the issu»' of the luamagc by 
aettlement, for a longer period than her own life. Ticcntyman v. Twenty- 
man, (1903). P. 82; 72 L J P. 36 , 88 L T. 571. J 

{b} Order by consent. 

The Court may make any order it pleases with the consent of all parties. Kirk 
V. A’n A, (1902), P 115 , 71 L J P. 78 , 87 L T 148 K 

(7) Partnership business, basis of calculation of husband’s income out of 

In cases w'hcre the husband 1*1 in business the prosier basis of calculation of 
the sum to lie secured for a wife’s maintenance is the amount he can 
diaw out of his business without his partner’s consent and not his 
share of profits. Hanhury v, Hanbuty, (1891), P 315, 63 L.J I*. 
105 , 70 L T. 569 , (1895), A C 417 , 72 L T. 480 L 

(8) Arrears of alimony, promise to release 

(а) Where a wife has obtained an older fur an annual sum to be secured to 

her, it IS open lo lier to release or alienate it. Muclutcan v. Maclurcan, 
(1897), 77 L.T 174 M 

(б) But it has been held that a pi onus.* to leli'ase ai roars and iutiiiu paMnonts 

of alimoDN IS not supported bj a (.on‘^idi‘iati(Mi of .1 ->um less than the 
aircais Ujidciirood v. Cndcrwoud, 11891), P 201, 61 L J.P. 109, 70 
L.T. 390- Sec also De Lobsy v Dt Losby, 15 1M>. 115 , 6*2 L.T. 
704. N 

(9) Wife entitled to separate estate, husband’s income small— No permanent main- 
tenance. 

In this case the husband’s \oarh innune was ‘'OOt , the wife had an income 
of 12Jb a >ear, and was entitled 111 reversion on the death of a person 
agod eighty to .in annual income of 70i , under i-uch circumstances 
the Court declined to older pormaneut inaiuteiianoc Rawlinb v. 
Eawhnb, 34 L J P.M 1 17 , 4 S. and T 168 . 13 L.T. 212. 0 

E.— VARYING ORDERS. 

(1) Varying order as to permanent alimony. 

The Court may vary its order as it pleases. Mat, C. Act, 1867, S. 4. P 

(2) When subsequent oiroumstances will afford ground for altering amount of per- 
manent alimony. 

(а) The Court will not entertain an application to reduce permanent alimony 

gr.intcd eight }cars hefoie if there bo no evidence before it of the cir- 
cumstances of the husliand at tho time the ordci w'as made. 
Saunders v Saundeis, 1 S and T. 72 Q 

(б) On thc'Other hand, if the husb.ind receives a larger salarv by reason of tho 

inereasod expenses of his position, the wife wdl not be entitled to the 
usual piopoitioii of such iiieonio Lewis v Louis, L.R., 1 P. & 1>. 
230 , 35 L.J. V, 92 , 14 L T, 770. R 
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II.— Indian Law^ [Concluded). 

E.- VARYING ORDERS— (CowcZMded). 

(c) In this case pL-imancnt alimony was allotted to a wife on her obtaining a 
decree of' judicial separation. The husband afterwards obtained a 
decree ni.si for dissolution of marriage on the ground of her adultery. 
Held, that before the decree is made absolute, the order for payment 
of alimun\ cannot be discharged SLoate v StoatCf 30 L.J.P. 180 S 

{d) Where a petitioner has accepted an allowance from the respondent under 
a deed of separation, and subsequently obtains a dissolution of her 
marriage, or a judicial separation, i-ho is not ptocludcd from applying 
foi ail increased provision out of the income of the respondent. See 
lienyon v. lienyon^ 1 P D. 447 , 45 L J P. 93 , Bishop v. Bishop, 
(1897), p 138 , 6b L J.P. 69; 76 L.T 109 , Judkins v. Judkins, (1897), 
r. 1.38 , 66 L J P. 76 , 76 Ij T. 409. Browne and Powlos’ on Divorce, 
Seventh Edition, 1905, p. 15‘2 T 

(3) Applioation for reduction 

If the husliand’s income faiK, he can api)l\ for a reduction of alimony. Moore 
V. Mooje, 3 S. and T 606 , 34 L J.P 146 , 11 L T 459 * U 

F.— DEEDS OF SEPARATION, EFFECT OF 

(1) Effect of separation deed 

[a) A deed IS not iiccessanlN a 4>ar to tin* allotmciib of increased alimonj , 

but the sum paid uiidci it is usuall\ <i reliable guide Powell v. 
Powvll and J , T^.R , S P A D 55, and on appeal, 186 , Webet v 
Webet and P., 1 Sw A Ti 219. Y 

(b) On deeioc of judicial sciiaralnm a sum already fixed by deed still cyisting, 

cannot be variod in the wife’s favour, unless the husband has lost the 
benefit of the deed b\ misconduct. Candy v. Gandy, 7 P.D,, 168 W 

(2) Covenant as to alimony. f 

[a) Where a wife enter'^iiito a dei'd covenanting not to ask for further alimony, 
and her husband afli'rwaiids is found guilt\ of adultery, she ma> bo 
held to he estopped from obtaining more, unless the Court finds that 
the position of the parties piovided for b\ the deed is altered by its 
order Ross v. Pass, (190S), 2 I R. 339 , Bishop v. Bishop, Judkins v. 
Judkins, (1897), P 138 , 14%, C A. explaining Oandyv Gandy, (1882), 
7 P.D. 77, 168 C.A. X 

(bf The parties cannot covenant so as to affi'ct the powers of the Court as to 
the maintenance, etc , of then children Bishopv. Bishop, Judkins v. 
Judkins, (1897), P. 138, 149 C.A. Y 

(3) Yaryinfl marriage settlementB. 

The Court has no power to \.iiy iiiainagc si'ttlenients on decree of judicial 
separation Gandy v. Gandy^ 7 P.J> , 168 Z 

(4) Covenant in separation deed to pay annuity. 

As to the husband's liaiiility .tt coiiinioii law uiidei a eo\enant in a separation 
deed ti)pa\ an annuity to Ins w'lfe after she has committed adultery, 
the dion casta cl.uisc not h.n mg been inserted in such deed Bee Fearon 
v. Aylesfoui, 14 CJ B D. 792 , 54 L.J., (^.B D. 3.3 , 52 L.T 954. A 
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Court may direct 
payment of alimony 
to wife or to her 
trustee. 


38. In all cases in which the Court makes any decree or order^ 
for alimony, . it may direct the same to be paid 
either to the wife herself, or to any trustee on her 
behalf to be approved by the Court, and may 
impose any terms or restrictions which to the 

Court seem expedient, and may from time to time appoint a new 
trustee, if it appears to the Court expedient so to do 

(Notes). * 

General. 

(1) Order to pay to Bolioitor. 

(fl) The Couit may order pasmcnt of the .ilimonv to he made to the wife’s 
solicitor for the sake of conveineiieo. Browue and Po\^les on Divorce, 
Beventh Edition, 190.5, P. 150 B 

(6) But till'-, procedure can only bo adopter! on the written application of the 
wife herself Browue and Powlos on Divorce, Seventh Edition, 1905, 
P 150, Marqeslon v. Margeston 34 L J P. SO G 

(r) The solicitor wJl n it be ontitlod to ehar^e for so receiving it. Mnrqetson v. 

Margeison, 34 L J P. HO See also to payment to wife’s solicitor, 

J^art V Parr^ 32 L J.P. 90, Ladniorcv Ladnwye, 32 L.J P. 157 D 

( 2 ) Varying the order. 

VaivinR the oulcr as to the mode of payment takes plaeo when desirable. M. 

C 1866 , Jardinc v Jatdine, 0 1^ D. 213 E 

f3) Settling maintenance by deed. 

The Court may rcijuire the hushind and all neeessar> pailios to execute a deed 
settled bv counsel to secure tin w'lfe’-. niaiiil ('nance, and mav suspend 
• the decree in the suit until the dc'ul has been executed. If the hus- 

band fails to execuU'thi* deed, the lo^^istr.ir isenipiAvored to execute it 
so as to bind him. Iloivinth v. Howuitk, 11 P D. C9 , J A. 1884, 
C. 01, S. It. F 

(4) Permanent maintenance not alienable 

Permanent maintenance not ilieii.ible, anef mav not be assigned. M. C A, 
1857, S. 32 ; v. Watknis, Time^' L R., duneC, 1896, F*. 456 0 

(5; Separation deeds. 

(tt) A decree of dissolution puts an cud to a deed of hcparation. Morrall v. 

Moyyall, 6 P. 98. H 

(6) The wif( 3 , therefore, will not he stopped on application for permanent 
maintbiiaiiLe In the deed Muirall \ Mofiall, 6 P. D. 98. I 

X — Scttlcmoi ts, 

39. Whenever the Court pronounces a decree of dissolution 
of marriage or judicial separation for adultery of 
the wife, if it IS made to appear to the Court that 
the wife 15 entitled to any propeity, the Court 
may, if it thiniv fit, order such settlement as it 

thinks reasonable to be made of such property or 
or any part thereof, for the benefit of the husband, or of the children 
of the marriage, or of both 


Power to order 
settlement of wife’s 
property for benelit 
of husband a n d 
children. 
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Any instrument executed pursuant to any order of the Court 
at the time of or after the pronouncing of a decree of dissolution of 
marriage or judicial separation shall be deemed valid notwithstand- 
ing the existence of the disability of coverture at the time of the 
execution thereof. 


The Court may direct that the whole or any part of the 
damages recovered under ‘section thirty-four shall 
be settled for the benefit of the children of the 
marriage, or as a provision for the maintenance 


Sottlcmcnt of da- 
mages 


of the wnfe. 


(Notes) 

General 


(1) Scope of BectioD. 

It IS only when the docioo of judicial separation is made on the ground of the 
wife’s ailnitery that the Court can make an order under this section. 
(See Rjittigan on Divorce, 1897, I*. ^243) J 

(2) What property of wife can be dealt with under this section. 

In a case where, in addition to property which she is restrained from anticipa- 
ting, the wife is I'll titled to property o\or which she has absolute poweis 
of disposition, the Court, while refraining from dealing wnth the 
propeits subject to the restraint, w'lll compel her to re-settle propeity 
which IS at licr absolute disposal. Michellw Micliell, (1891), P 208 
explaining Sicift v ISwift, 15 P.l). 118, (1891), P 129. K 

(3) SpeB SucceBBionis. 

(a) A mere spes swcccssionis is not “ property ” ^thin the meaning of this sec- 

tion. V £tone and Btoumiigq, Sd L J.P, and M 95 L 

(b) Thus, where the wufc, under the marriage settlement of her father, was 

entitled to a eum of mono} after his death in the event of his not 
otherwise disposing of it, /icZcZ that this possibility of succeeding to 
her father was not “ proper within the meaning of this section. 
Stone V, Stone a7id JJfoumiiqq, 33 L J.P. and M 95 , cf. l^irsons, In 
re, StockUy v Parsons, 45 Ch. I) 51 , 69 L J., Ch GG6. M 

(4) Procedure under the section. 

In proceedings under this section Courts will not enter into debtor and creditor 
account between husband and wife. Swift v. Swiit, (1891), P 129 , 6 
P.T). 118 , GO L J P and M. 14 , See also Michell v. Michell, (1891), 
P. 208, 111 which Su'ift v. Swift, 5 P.D. 118 is explained. N 

(5) Costs of wife to be considered. 

Courts, in ordering a settlement under this section, will take into considera- 
tion the costs with which the wife will be burdened in defending the 
suit, for which her husband is not strictly liable Bacon v. Bacon and 
BacoUt 2L.J., P. and M. 12. 0 
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l,—‘*For the benefit of the husbandt or of the children of the marriage, 

or of both,’* 

Perioni for whose benefit order under this section is to be made. 

The power conferred on courts by this section can ho exeremed for the benefit 
of the husband or of the children of the marriage, or of both , but the 
courts cannot order any part of the property of a guilty wife to be 
settled on her. Courts may, however, refuse to make any order as 
to such property, thus leaving it in hei possession. Bacon v. Bacon 
and Bacon 29 & J.P. & M 125 , 2 S. & T. 8G. P 

2,—* ’Settlement of damages.” 

(1) Direction by the Court. 

Aftei the amount of damages ha^ been ascertained, the Court has power to 
direct in what manner such damages shall be applied, and can order 
that the whole or any part theioof shill ho settled for the benefit of 
any children of the marriage, or as a proMsion for the maintencance of 
the wife. Matrimonial Causes Act, 1857 (20 and 21 Vict., c 85), 
S. 33. Laws of England, Vol XVI, P 579. Q 

(2) Practice aa to aettleraent of damages. 

In making ordcis as to the disposition of damages the Court will be guided by 
tile ciicumstaiices of each individual case. Sometimes the Court 
orders them to be paid oviT to the petitioner, sometimes that a part he 
paid to the petitioner and Ihe remainder settled fot the benefit of the 
children of the iiiaruagc (if am), sometiiiies the whole is ordered to 
be settled for the beiielit of the children, and sometimes the whole or 
.lipart IS oidcrod to be ‘•ettled foi the benefit of the adultcious wife. 
Hut in every case it is usual to older th.it the petitioner’s costs— over 
and above his taxed costs — shall lie fust paid out of such damages See 
Claik v. Clark, 2 S. and T. 520 , 31L.J.P. (>1 , (> L 'f. G39 , Taylor 
v. Taylor, 39 L.J.P. 23 , 22 L T. 140 , Bilhnqay v. Bdlmgay, 35 L.J. 
P. 84. R 

(3) Procedure. 

Application for thi^ purpose is usually made to th^ judge b\ summons, and may 
be made after decrees absolute. Billiujay \ . Bilhnqay nnd Thqrnafi 

(1HG(J;, L.K 1 P. and J). IGS. l.aw.s of England, Vol. XVI, P. 579.8 

% 

(4) Variation of order 

After an apportionment has been m.ade it may, m special Circumstances, be 
vaiied. Foisiet v Fofstn and Itvimhfe, (18G5), 4 Sw. and Tr 131, 
Laws of England, Vol XVI, P 579. T 

(5) General principles as to apportionment of damages 

(i) Nu Intervention by assiqnee oj damaqcs permitted. 

An assignee of damages cannot intervene in the suit. Hunt v. Hunt and 
Cooper, (1894) P 247 Laws of England, Vol XVI, P. 579. U 

(ii) Covenant to pay damages, 

(а) A Covenant to pay damage^ to a petitioner is void. Qipps v. Qipps, (1864), 

11 H. L. Cas 1, per Lord Wonsloydale, at p. 24, Laws of England, 
Vol. XVI, P. 579. Y 

(б) And the Court will not recognise an> arrangement as to damages, unless 

made with its sanction. Call.vell v. Callwell and Kennedy, (18G0), 3 
Sw. & Tr. 269, Laws of England, Vol. XVI, P. 579. W 
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2.—^* Settlemeni of damages (Concluded), 

(c) Each case must depend on its own facts. Laws of England, Vol. XVI, 
P. 579. X 

(lii) Costs of petitioiiier. 

Damages may be apportioned to pay the extra costs of the petitioner above the 
taxed amount. Taylor v Taylor and Walters, (1870), 39 L J. (P. & 
M ) 23. Laws of England. Vol. XVI, P 580 Y 

(iv) Purchase of annuity 

(a) An annuity may be purchased for a child. Forster v. Forster and Berridge 
(1863), 3 Sw. & Tr. 158, Laws of England, Vol. XVI, P. 580. Z 

(5) In one case the Court ordered the whole of the damages (£150) to be 
invested in the purchase of a Governmout annuity for the wife’s benefit. 
Latham v. Latham, 30 L J P. 43 See also NarracoU v. Narracott, 
33 L J.P. 132 , 2 S. & T 408. A 

(c) Where the damages wore £5,000 the Court ordered them to be applied as 
follows £1,500 was settled on the youngest child of the marriage, 
aged ti\c years, the only one remaining in potiticnor’s custody ; 
£1,500 was given to the petitioner, and also his costs of the suit in 
addition to those which had been taxed against the co respondent ; 
the balance was invested in the purchdse of a life annuity for the res- 
pondent, to be paid to her as long as she lived chasteU and did not 
become the W’lfo of the co-respond(‘nt , and, in the event of her break- 
ing either of those ccniditions, to be paid to the petitioner. Meyem 
v. Meyern, 2 P.D. 264 ; 4G L J.P. 5 , 05 L T. 909 B 

Inquiry into exist- 40 The High Court, after a decree absolute 

orpoft-nupta“^^et- dissolution of marriage, or a decree of nullity i 
tiements. of marriage, 

and the District Court, after its decree for dissolution of 
marriage or of nullity of marriage has been confirmed, 

may inquire into the existence of ante-nuptial or post-nuptial 
settlements 2 made on the parties whose marriage is the subject of 
the decree, and may make such orders, with reference to the applic- 
ation of the whole or a portion of the property settled 3, whether for 
the benefit of the husband or the wife, or of the children (if any) of 
the marriage, or of both children and parents, as to the Court seems 
fit 4; 

Provided that the Court shall not make any order for the benefit 
of the present or either of them at the expense of the children 6 . 

(Notes). 

General. 

(1) Oorrespondlng English law. 

The following are the proviKion^ of the corresponding Statute Law in 
England ■ — “The Court after a final decree of nullity of marriage or 
dissolution of marriage mav inquire into the existence of anto-nuptial 
or p 08 ^-nuptial settlements made on the parties whose marriage is 
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the subject of the decree, and may make such orders with reference 
to the application of the whole or a portion of the property settled 
cither for the benefit of the children of the marriage or of their 
respective parents as to the Court shall seem fit." See S. 5 of 22 and 
23 Vic , c 61. C 

(2) History of English as to variation of aettlement 

“ The Divorce Act of 1857 enabled the Court, on decree of divorce or ]udicial 
separation for adultery of the wife, to order a reasonable settlement of * 
her property, if any, in possession or reversion, or of any part of it, “ for 
the benefit of the innoLcnt, party and of the children of the marriage, 
01 cither or an> of them ” Expononce pro\cd that further powers 
were needed, and in 1B5‘J the Court w.is enabled, after final decree of 
nullity or di\orcc, to vary nnfe-nuptial or I’osf -nuptial settlements as 
to all or part of the property settled, “ for the benefit of the children 
or their respective parents ” as seemed fit. D 

And now, under this Act, and M.C.A. 1878, S 3, the Court may vary the 
settlements in all nullity suits, after decree E 

In 1860, and after, marriage settlements executed under the oiigmal Act of 
1857, whcthei at or after the final decree, were not mvalidiitod by tlie 
wife’s coverture at the time of execution In 1878, the powers of the 
Court were extended to cases where there ^^o^c no children of the 
mainage. Under the Act of 1859 it could make an Older for the 
benefit of the children and their paients, i c , of child or paient or 
both Now, therefore, it has po\\ci under all the al)ovp enactments 
to deal with marriage settlements and deeds of .separation, ante- 
nuptial or posf-nuptial, in .in\ way v'diich it nui} deem expedient. 
The interval aftei final decree within which it will do so depends upon 
the circumstances of the case. The longer the interval, the greater 
the difficulty of explaining the delay." See Dixon on Divorce, Ath 
Ed., 1903, pp. 235, 236. ^ P 

(3) Object of section. 

(a) The object of the piovisions rcgaiding \ .iriatioft of settlements is to divert 

money settled on a giulU parly foi the benefit of the innocent one 
and of the children. Sylis \ Sykcb and S , L.R., 2 P. & D. 163 , 
Midwinter v. Midwinter, 1892, P.28, Hartopp Hartopp and A. 
1898, P. 65. 0 

(b) The chief object i-> to place the parties, as far as possible, in the position 

they would ha\e occupied, if the marriage had not boon dissolved 
through the fault of one of them Hodgson Roberts v. Hodgson 
Roberts and W.P. (1906), P. 142 , 9i L.T. P. 621. H 

(4) SeoUoD applicable to living perBons only 

The Court has no power to older an executor of a deceased husband to be made 
a part> , for the purpose of c mtiuuing proceeding-, to vary a settle- 
ment, where there are nti children, and the variation is not for the 
benefit ol the wife Thomson w Thomson, (1896), I’ 26d. Browne 
and Powles on Divorce, 7th -lid., 1905, P. 161. I 
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(5) Who can apply for an order of variation. 

(i) Petitioner. 

Generally it is the petitioner in the suit who alone can apply, after the final 
decree, for an order under this section. Rattigan on Divorce, 1897, 
P. 249. J 

(ii) Pe^jimideni to suitjor dissolution. 

It seems that a petition can he brought h} the respondent to a suit for disso- 
lution iroof/on-IsflflcsoM V WootUm- Isaacson, (1002), P. 14C, Comimre 
G. V. O. (falsely called K.) (1008), 25 T L.R 329, C.A. K 

(ill) Respondent to nullity suit 

A petition was successfully biought by :i respondent to a iiullitv suit, the peti- 
tioner conHonting Surat v. Surat, 1910, P. 24G. L 

(iv) Guilty party also may ask foi variation. 

{a) V ariatioii mav be at the instance of the guilty parts . Woetton- Isaacson 
V Wootton-Isaacson, 1902, P. 14G. H 

(b) There ma> be circiunstanccs under which tlio Court would consider a peti- 

tion for\a!iation filed by the guilt> ivirtv to a suit. Wootton^ Isaacson 
V. Wootton- Isaacson, (1002), P 14G. Browne and Powlcs on Divorce, 
7th Ed , 1906, P. 174 R 

(v) Guardian of petitioner' s chitdien 

(a) The application for variation is not limited to a husband «ir wife only 
See Maliimoiii.il C.uise^ Act, 1H59 (22 and 23 Vn b , c Gl), S. 5 0 

(5) Piovided the suit has not abated, a giiaidiaii of the jictitionui ’s children 
may bo allowed to applv after the death of a pctibionei. Linqy. 
Linq and Cioher (1865), 4 Sw. and Tr. 99. Ij.iws of England, Vol. 
XVI, P 575 p 

(c) If the petitioner dies after tlio linal decree, leaving children of the marnago 

which has been dissolved oi annulled, .in application can be made by 
the guardian pi the children on then beh.ilf, for an alteration of the 
terms of the .settlement, hinq v. hinq and Crolzei , 1 S. and T. 99 , 
34 L J., P. and M. 52) Q 

(d) “ But if the petitioner has died before the decree Jiisx has been made absolute 

or confirmed, as the case may be, the suit abates, and the guardian 
of the children cannot d|>pl^ to have the decree made absolute or 
confirmed, so as to enable him to subsequently apply for an order 
undei this .section ” Giant v. Grant, 31 L.J. P. and M. 174 , Stan- 
hope V. Stanhope, 11 P.l). 103. R 

(f) The guardian of a minor is the proper person to petition for vari- 
ation, if petitioner bo dead. The executor cannot do so unless ho is 
also the guardian. Smithe v. Smithe, L.R., I P. and D. 687 , Ling 
V. Ling, 4 S and T. 99 ; 34 L.J.P 52, 13 L.T. 251. Browne and 
Powles on Divorce, 7th Ed , 1905, P. 452. S 

(vi) Petitioner's executor. 

(a) The petitoner s executor, as «ueh, has no interest, and theiefore cannot 
inter\ene in the matter Smithe v. Smithe, supta , Thompson v 
Thompson, (1890), P. 2G3, 0 A., Laws of England, Vol XVI, P. 575. T 



8. 40] Act nr of I860 (divobcb). 31 ? 

General — {Continued), 

{h) This section is mtoiidcd for the benefit of livinR persons, and not for the 
benefit of the estate of a defeased petitioiici H.itligaii f>n Divorce, 
lHy7, P. 249; See also Thompson v. Thompson, ‘1890), P. 2b*J U 
(r) The Court has no power to order the cxecutoi of a dceeiised petitionei (the 
husband) to be made a parts for the purpose of continuing proi-eed- 
iiigs to vary a settlement sshere the petitioner is dead, there are no 
ehildieii, and the pioposcd vanatioM svoiild not be for the benefit of 
the wife. The soetioii is applicable for the benefit of lis mg 
oiiU. Thomson v Thomson, Ob '[j. J., P SO, (1896), P. 2GJ . 74 L. 

T. 801 . y 

(vii) Vosons cnliiled io a beneht in rcmainde7 

If, “ in .1 iii.irri.ige settlement, there is an iiit<-rest iii rem.iiiidei m default of 
I'.sue, after the death of tin paiLiosto the marriage, the persons 
n'pr e-eii ting that intmest eannob upon the de.ith of the petitioner, 
seel: to bem-lit at the expeu-it* of the guilts parts bs appJsing for an 
Older LiTidci this section ” Thompson \ Thomp^m, (ISOIJ), P. ‘26:1 , 6.0 
D. J., P cS. M G.O W 

(viij) Scttlo) 

(u) The settlor is not entitled to appls for variation, aftei the death of the 
petitionei and in the abseiue or after l he death ot ans is^ue cl the 
mairiige. lie eannot apjdy in >.ueli a ease to be lelused from tlic 
cosiMiants of the settlement. Spies v Spies and Smith, Jj. R ‘2 P 
16 3, 39 L J. I' .V M 52 . X 

(6) Uiid(‘r till' section the C<»urt can alter tlie settlemeuL oiih for the benefit 
of the husband or wife oi of the iliildieu,oi ut both If Lhi-peti- 
tionei and the I liildieii of the mainage, die, Mk' possei of the Court 
, is at an end The setlloi must fullil siieh loseiiaiits as he has 

entered iiit»i foi thi' benelit of llu* re‘ piiiiiienl. nS/zAt's v. Spies and 
South, L. 11 1 V K.'J, }J 1. J , P iV. 52 ' Y 

(ix) (iuillp uije. 

(ft) This section should he read m eoiinet Iumi s\ith B 19. See 7Viro;zpsoM v. 

Thom2fso?i, 32 L J. 1*. iV. ^I. J9 * Z 

(b) “ It would he a piov,s perveisioii of the iiie.innig of Hie li’t;i slain re if, at the 
praserofaii adulteioiis wile the (’oiul should depnve an innocent 
liushaiid of aiis" inUnest he tak«‘s undei .i settlement, even though it 
bo foi the benefit of the ehildien of Liu- iiiaiiiage.” Thompson w, 
Thompson, 32 L .1 , 1’ iiid M 39 A 

(x) Guiltp husband. 

The Couit ssill not, at the pra\ei of a guilts husband, depris'c an innocent 
wife of hci interest under a settlement. Rattigan on Divoice, 1897, 
lb 250. B 

(xi) Trustee, irhcn hva^d 

[a) The trustee of amarn.ige setllenunt cannot he heard on a petition to s’lirs , 
hnt he can be heard in (»pi))sition Coirante v Coriancc, h R. 1 P. 
and D. 19.5,37 L 2.1’ 11, 18 L T 535. llrussne and Posslcs on 
Divorce, 7th Kd , 1905, P. 4.52. C 

(5) The tnislee is not entitled to appls toi an ouhr to s.iis the settlement, 
ijui emi he be heaid iii support of an apjjlica 1 ion to s.ii\ it. t'onaiice 
v. i'urtance, Tj R , 1 P. 495 , 45 D J.P. iV 11 D 
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(6) Death of innocent party pending luit. 

(a) The children’s interests remain in abeyance until the decree abaolute. 

The Court may then vary the marriage settlements in favour of the 
children, even though the petitioner is dead. Ling v. Ling and C. 34 
L. J. l^Iat. 52 , Grant v Grant, B , and P , *2 Sw and Tr. 522i E 

(b) But where there are no children, the pftition abates, and the deceased's 

legal personal rcpre.sentativc cannot Lontmue the procoediiigs, Thomp- 
son V. Thompson, 1896, P. 263. • F 

(7) Death of guilty party. 

Death of guilty party will not deter the Court , it is generally the assumed 
basis of the variation. Mille v Mille and F , L R., 2 P. & D. 296 0 

(8) General principle! as to variation of aettlementB— Examples of the lame. 

(i) Gencr ally left to discretion of Cow t. 

The Judge has an alj'^olute judicial discietion as to the proM'-ion.s to be made 
for the p.iities lespectively out of settled property Wigney v Wigney, 
7 P D 177 , Browne and Powles on Divorce, 7th Ed., 3905, P. 173 H 

(n) Interference by Court of Api^eal 

And the Court of Appc.il will not interfere with thiit discretion unless there 
has been a ele.ii iniscarnage in ils exrn ise, Wiqney v. Wigney, 7 P 
D 177. Browne and l*owle.s on Divorce, 7th Ed., 1905, P. 173. I 
(ill) Finances of family to bo nndi^ to remain sUtu quo ante 

The Court m varving settlements, without seeking to punish the offender takes 
care that a.s far as po.ssible the finances of the tamil} shall remain in 
statu quo ante Maudslay v Maudslay, (1877), 2 P I>. 256. Laws of 
Englaud, Vi)l. XVI, P 572. ^ J 

(iv) Innocent party and children not to be adversely affected. 

It also sees that the innocent parU and children sli.ill not bo adversely affected 
by the breaking up of the marriage Noel v. Noel, (1885), 10 P D. 
179, Farrinqtoriy Farrington, (188(5, 11 P.D. 81. Laws of England, 
Vol. XVI, P.*573 K 

EXAMPLES 

(i) Where there uere no children. 

In a case where theie were no children the incoinos were oquali'^cd. Farrington 
V Fanington, (1886), IW.D. 84. L 

(n) Where husband sguar.dered un^ttled property. 

In a case where the husband sqnandeicd unsettled property, the wife was given 
more than one third (to he increased to more than one half) durn sola, 
Bashall v. Bashall (1897), 76 L T. 165. H 

(ill) Children compensated for lost annuity. 

In another case compensation was given to children for lost annuity. Beau- 
champ \ jBgoite/mihj) ir., (1904), 20 T.L.R 273 O.A. N 

(iv) Sum settled on rvrfe for life 

If a sum be settled on a wife fm life, out of which she is to keep up the joint 

establishment, and she divorce her husband, it seeni.s she may keep 

the w'hole. Whotion Isaacson v Whotton-Isaacson. (1902), P. 146. 
Laws ot England, Vol XVI, J* 573 0 
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(v) Husband accepting allowance from unf^ wJnlst separated. 

If a husband has accepted an allowance from his wife whilst they have been 
separated, this does not prevent the Court from sp varjing the settle- 
ment as to increase that allowance. Boiyonv Benyon^ (187G), 1 P.D. 
447. p 

fvi) Respondent not to be deprived of means of subsistence. 

Courts will not strip the respondent of riMsonable means of subsistence. 
Sinithe v. SniWie, (18G8), L.R. 1 P. I) 587. 

(vii) Extinguishing interest of guilty husband 

For a case where the guilty huHb.md\s interest was extinguished, sec, Johnson 
V. Johnson, 31 L J.P. ‘29. B 

(viii) Extinguishing guilty wife's interest 

For a case whcic the wife's interest was extinguished, Pearce v. Pearce, 30 
Jj.J P 182 8 

(ix) Innocent wife provided for . 

For a case where a gioss sum was applied for bv an innocent wife, see Souden 
V. Soivden, 15 W.R, 90 (Eng ) T 

(x) Guilty wife's jewels 

For a case whore the Court refused to order a guiltv wife’s jewels to be delivered 
up, see Thomas v Thomas, TIL T 412 U 

(xi) Settlement of guilty wife' ^ property en children 

For a e‘i^e whore two-thirds of the guilb\ wife’s property was settled immedi- 
atelj on In'i* children, and tiie icnidining one-Miinl on her death or 
ro-mai i eige. See Bacon \ . Bacon, 2 S d’ T MG. Y 

(xii) /’revision for children at expense of the wife. 

For a case when* thi* husband had covenanted foi iin annuily to be paid to the 
wife in cane of Ium survi\ing him, and the Court oidered it to be paid 
to the childicn Callwell \ Calluell, it 'I' ‘259 W 

(xiii) Reversionary interests, how inter fer ed iiith • 

b 

“ The Court in allotting permanent niai nt( •nance will not interfere with rever- 
sionary inteiests, except under special ciieumstances, as, for instance, 
where there tiro no other means of onsuiing a proMsion for the wife.” 
Harrison v. Harrison, 12 P. I). 130. X 

(xiv) Acceleration of children's interest. 

For a case where a ihild’s intoiest in a settlement was accelerated, m spite of 
the fact that it might thereby incur considerable subsequent loss. See 
Crengh v. Cieaqh, 71 D.T. 430 (1896), Biowne and Powles on 
Divorce, 7th Ed 1906, P 176, Note. Y 

(9) Power ondcr this aeotion must be exeroised once for all. 

The power conferred upon the Court b> this section must be exercised once for 
all. Browne and Powlos on Divorce, 7th Ed , 1905, P. 162. Z 

(10) Yarlatlon of order made under the eection 

(a) An order made undei it is not liable to be varied by reason of circumstances 
arising after the date of the 'order. Beneyon v. lieneyon, 16 P.D. 29^ 
54. A 
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(h) Bui such an order, made by consent of all the parties, may be amended in 
the luteresLs of infant children of the inarnaRe. Arkwright v. Ark- 
wjniht, 73 L.T. 287. Browne and Powlcs on Divorce, 7th Kd , 1905, 
P. 102 B 

(11) DlBBOlution of marriage docB not per se create forfeiture. 

The meic fact th.il a mariidHe h.-is been dissolved does not per se create a for- 
feituio »)f the interests e\en of the guilt\ party undei a marriage 
sottlenient of the otlicr’s piopeit\ Fitzgerald v. Chapman, 1 Ch I) 
5()3 , 15 L J Ch 23, Biirtnn v. Sturgeon, 2 Ch. I). 318, 45 L J. 
Ch. f.:y. C 

(12) Innocent party, how affected. 

(a) An innocent part> will not nec*cssanlv recover back the whole of her pro- 
pert\ brought into the settlement, in all c.iscs of variation Wiqney v 
\\ igney, 7 P D 177 D 

(Ij) lint, wheie the piopeit\ is small, and the t.iiilt wholly that of the guiltif 
pjiil\ , and be has brought nothing into settlement, he will usual’ \ be 
depiucd of all interest undei it Boynton v Bot,nton, 2 Sw* & Tr 
275 * E 

(c) A blitineless innocent p.utv, biingiiig nothing into settlement, can apply 
for !i piovjsion, bj vari.ition, on dcvri'c, innoeent parties are protected 
lioin pe( uiiiaiy lo-.s on def lee, if pos-.!!)!!- Maudshig v Maudslag, 2 P. 
J) 250, \yi<jn(if\. irzr/nciy, 7 P D. 177 , Aecf v 2\^ocl, 10 P 1> 179, 
J‘nnsonhy v Vonsonhy^ 9 P 1) 5H, 122 P 

(13) Guilty party, how affected. 

(fi) The guilty p'r''t\ is not usu.ill\ deprived of the means of .i leason.Vjh' sub- 
sistence Smithy Smith and G , JjAi 12 PD 102. G 

(5) Especially yyheii othei means (»f liyiiig, or tin- ability to obt.iiii them, are 

yy anting {Ibid). t H 

(c) The guilty paity y^ill appeal in \ain from a deei-ion dcpiiving him largely, 
and at times yy holly , of beiiclit under a settlement, wbieli is vaiicd 
through Ills iinsconduct unless he IS disabb’d, by .igeoi othei infirmity 
fiom maintain mg himself Wigncg\. Wigney, 1 P.l) 177. 1 

(dj The Court may yary a mayiage .settlement, though the issue of the 
mainage have a vested inteie'>tin the settled propertVi Bloody Blood 
P. 1902, 78 and 190. • J 

(14) ReverBionary interest of guilty party 

(a) The interests of guilty paities, in funds in settlement, and reverting after 
the do.ith ot the iiiiioeeiit parties, have been left umiitcrfered with on 
variation under ordinary eirourastanues. Johnson v. Johnson, 31 
L J. Mat. 29. K 

(6) But not under special eircumstaueos, as where there are no means 

of insuring jirovision for the innueent party. Harrison v. Harrison, 
12 P.D. 130. L 

(c) A guilty wife’s propeity m reversion is liable to be charged. Savaryy, 

Savaryt 79 L.T.N.S. 607- M 
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(15) Interests of third parties. 

(i) General rule, 

(а) Interests of thud parties, created under marriage settlements before pro- 

ceeding'i for variation, maj’ be icsperted or disrefjarded, on variation, 
as the (jourL thiiilis fit. Wigney \ Wigncy^ 7 P.D. 2‘J8. N 

(б) Generali) Courts are bound to lespect the ri^dits of third iiartios cieated 

before the petition for variation of settlements is presented. Battig.in 
on Divorce, 1^97, P. 255 0 

111 ] Interests cf mo} tqdijees 

The interests of mort^a^ees, and other-* which arc not inequitable arc usually 
resp»'cted, bub .such as are unfair to the innocent part\ will usually 
be set aside Wigney v Wiqney^ 7 I* D 228 P 

(ill) Interests of sohcikns. 

The Court will not dcpiive '-lolicitors of a si'cniity for then leasoiiablo costs 
Riven b\ the RUiltv p.uU in the exercise of the leRal right of which 
he wji^ possessed when he ga\e it. (Ibid) Q 

(i\) Exceptions - (V/srs where the inteicsts of thud parties were affected. 

There aie some exceptionable case-i whi*n‘ the Court has refused to respect the 
iiiteiests acquired l»y a thud pirt> before the filing of a petition for 
^a^ultlon. llattigan on J>i\orie, 1897, P 25(). R 

EXAMPLES 

((f) In a e;w' where, bel'iu' a ])etitio^i for variation had beiMi filed by the peti- 
tioner, w'hii had obtiined a diviet* .ib-^olute foi dissolution ot marriage, 
the respondent and co-respondent int(*rmariied, the Ouuit varn*d the 
settlement notwithstanding tluii the co-icspondeiit had ac(iuired an 
interest in the piopiTt\ See Jieniym \ Iknifun and 0. Callaghan^ 
1 P.D. 117. S 

(6) "It was held in the al.o\e » ise that if the mainage had been with a 
iti. linger igiioi ant of the f.iet>> of the ( ase, the Couit might, under 
siieh ( ncuiiistaiieos, li.ivc Im’cii iiidiieed to hold its hand when asked 
to var) tile lespondent’s inieie-,t>. under the bettloment. Bqt mas- 
iiiiich as 111 this easi* the inam.ige was with the co-respondent, who 
was { ogiii/. lilt ol the f.ict-, and knew that liowascontractingmar- 
iiage V ith a person liable to l»e afleeted b\ an order of the Court 
' ar\ing her settleineiit, the mere fact that l)v suchmarriagetheco- 
lespoiideut had .leqiini'd .111 inteiost in the iC'^pondeiit’s settlemont 
before the i»et it ion w. is liled w.is no it'ssuiifor refusing to vary such 
settlement at the pia\ci of the petitioner ” Dcnyan \\ Benyun and 
O'CallaghiDi, IP D. 117 Sei , also, Rattigam on Divorse, 1897, 
pp 25G, 257. T 

(IG) Points to be conaidered by the Court in varying settlementB. 

(i) Guiding principle of cases, 

•' The guiding principle of the cases is, that whore the breaking up of the home 
IS due to the conduct of th.* respondent, the Court ought to place the 
petitioner and the children, as neaily as possible, in the same posi- 
tion as if the family life hiid not been interrupted” Har loppy, 
Hartopp, (18‘JJ), P. G5. Browne and Powles on Divorce, 7th Ed., 
1905, P. 1G5. U 
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(ii) Conduct and means of parties. 

{a) The proceedings under this section the conduct and moans of the parties 
are both material circumstances for the Court. Chetwynd v. Chetwynd^ 
L. R.. 1 P. & D. 39. Y 

(6) Particularly the conduct of the guilty party, Cooke v. Cooke, 2 Phillim, 40 , 
Pauly, Paul and F,, L. B., 2. P (ft D. 93 , Bosmle v. Bosvile and 

C, L. R.. 13 P. D. 76. W 

r 

(c) All the ordci s of the Court are, if possible, at or her expense. Pocock v. 

Pocock and B., 18 L. T. N. S. 338. X 

(d) ‘‘Though the power given to the Court of varying settlements is not 

given for the purpose of punishing the guilt\ party, but of making due 
provision for the parties, thoir conduct is to be taken into considera- 
tion in determining what provisions ought to be made for them res- 
pectively,” Brow'nc and Powloson Divorce, 7th Ed , 1905, P. 173.X-1 

(e) It IS not the rule that the conduct of the respondent only is to be consi- 

dered Rattigan on Divorce, 1897, P. 254 Y 

(/) Regard must also be had to that of the petitioner 

(9) For it may happen that, though “the bruak-up of the married life was 
caused immediately by the misconduct of the respondent, its stability 
“may have been” undermined by the withdrawal of the petitioner’s 
affections.” (Ibid) Cbstivynd v, Cketwynd, 35 L J. P. and M. 21. Z 

(ill) Future available means of respondent 
Court, will also consider the future of the respondent and (ho available means 
which would be left to him or her. Chetwynd y Chetwynd, 35 L.J. 
P. & M. 21. « A 

(iv) Interests of public rmral%ty% 

(а) The conduct of both parties and the interests of public morality are also to 

bo considered. Dixon on Divorce, 4th/I']d., 1903, P 236 B 

(б) Unexplained miscofiduct by the petitioner, and the interests of public 

morality prevent variation m his favour. Constautinidi v. Constanti- 
nidi, 1905, P. 253 , 93 L T. 651. C 

(v) Pecuniary condition of the parties to be considered —Innocent party protected. 

(a) In making orders to vary marr^ge settlements, the Court will take into 

consideration the conduct of both parties as well as their pecuniary 
position See Chetivynd v. Chetwynd, L.R., 1 P. (& D. 39. Browne 
and Powles on Divorce, 7th Ed., 1905, P. 165. D 

(b) The Court will do its liest to vary the settlement in such a way that the 

innocent party may Buder as little as possible from the act of the 
guilty party. March v. March, L.R. 1 P. D 440. Browne and 
Powles on Divorce, 7th Ed., 1905, P. 165. E 

(17) CaMB vhere wife was found guilty. 

(i) Property in reversion. 

(a) In ordering a settlement, the Court may take account of property to which 
a guilty wile is entitled in reversion, March v. March, L.R. 1 P. & 

D, 440 Browne anisPowlos on Divorce, 7th Bd., 1905, P. 105. F. 
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(b) “Whore a petitionor’B father had covenanted to pay the respondent, after 
the petitioner’s death, an annuity of £100 during the joint lives, an 
order was made that after the petitioner’s death the annuity should 
be applied for the beneht of the only child of the marriage , but the 
Court hold that it had no power to deprive the rc'^pondcnt of the an- 
nuity in the event of her surviving the child.” Sykes v. Sykes, L R , 

2 P. & D. 163. Browne and Powles on Divorce, 7th Ed., 1905, 

P. 166. G 

• 

(ii) Wife's interest extinguished, 

“ Where the only property brought into settlement was £150 settled by the 
wife’s father on his daughter for life, then on her husband for life, 
and after the death of the survivor to the children of the marriage. 
The Court cxtiuguishod the wife’s life interest, and ordered the whole 
income of the settled property to be applied, during the joint lives, 
fur the benefit of the children, leaving the husband's life interest un- 
affected ” St, VauL v St Paul, L B , 2 P & I). 93 Browne and 
Powles on Divorce, 7th Ed , 1905, P. 166. H 

(ill) Odci to dispose of income as though wife mie dead. 

In one ease an order was made to trustees to disp('»so of income as though the 
wife were dead. Bullock v Bullock. L R , 2 P d. D 389 * I 

N.B — For othoi cases on this point. Sue Browne and Powles on Di voice, 7th 
Ed., 1905, pp. 165 to 170. J 

(iv) Court refused to order wife's lewetlery /o be sold. 

“A husband who had obtained a divorce petitioned that certain jewellery 
belonging to his wife might bo sold, and a settlement made of the 
proceeds, giving her a life intoiest in the income arising therefrom, 

* with roniiimder to himself Ills income wms substantial, that of his 

w'lfo only 72£ a veai. The Court refused to order any settlement.” 
Schofield v. Schofield, 01 L T. 83S ‘ K 

(v) Court refused to make allowance variable so as to meet altered circumstances 

of husband , 

*‘ On a husband's petition for settlement of property to which the guilty wife 
was entitled, the Court refused to make the .Lllowanco variable to meet 
a possible fall in the income, or to limit the husband’s receipt of this 
allowance to such time as he should lie unmarriod, or to limit the 
allow’aiice to children to such time as they should be under sixteen 
jears of age.” Mulwintcr v. Midivmter, (1893), P 93. L 

(vi) Guilty wife — Propeiiy brought into settlement by wife. 

(fl) The Court can provide to an innocent husband from property brought into 
settlement solely by the guilty wife. March v. March and Plaumbo 
L.R.I.P. 440 * M 

(b) For, although the property brought into scttlomont was the absolute pio- 
perty uf tho wife, it is but just |that when the marriage is dissolved 
by reason of the wife’s iiiiscsmduct, that the husband should not, “ in 
additon to tho grievous wrong done by tho (wife’s) breach of tho 
marriage vow, be wholly deprived of means to the scale of wdiicb he may 
have learned to accommodate hw mod** of life Nor, in viewing tho 
matter on the other Bide, doiis it seem just or eijuitdible that funds which 
were intended, at the time uf the marriage, foi the use of both, should 
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be borne off by the Riiilty party, and perhaps tranpferred to the hands 
ot the adulterer as the dowiy of a second marriage. Thcintorosts of 
soc'ietv point in the same direct ion. It would he of evil example if 
this Couit wcie to decide that the entire fortune of a wojilthy married 
woman was to be reckoned as part of the prospects of an adulterer, or 
the jcsources of a second homo for a guilt\ woman.” Maich v. 
Maych and riaumbo, L.R ,11*. UO, SCL.J., P. & M, 28. N 

(vii) Innocent husband not to he adversely oiUtted'evcn if it would benefit child} en. 
The innocent husband w'lll not he deprnedof his intciost under the settlement, 
though to do so might be for the benefit of the ehildreii of the 
m.iin.ige. Thompson \ . Thompson and Bay 7 as, 2 S. AT. C49 , 32 
L J., P. A M :y). 0 

(\iii) Duni capita clause. 

(fl) “ A husband and wife separated uiidei a deed which he agreed to allow 
liei 2001: a \eiir without any Diwi casta (biU“.e Siibseqiientlv 
he olitaiiied a divori*e from her, and oii liis pi'tition to vai\ tins died, 
the Court oidered the allowance to be reduced to lOOi. a \eai, to be 
paN.ible to the w'lfc oiilv dum sela et casta vueiit." Sauyidersv 
Saundeys, b‘J L T. 498 P 

(b) “Where a. luainagc had l)»eii disM)l\ul (Lheie being no issue), and the 

rights of ehildreii of a future niairi.igo were the sole hinitatioii to the 
Imsb.iiuVs alisolute right to the settled piopertv the Court ordered 
tlic trustees to ieeorive> 'the prupert\ to thi' hu''l)and foi ln-> ow'n use ” 
Meiediith v Meiedyth, (1895), I\ 92 Urowiie and Powles on Divorce, 
7th Kd , 1905, P 170. Q 

(18) CaseB where husband was found gulity 

(i) llushand\ Dicoine oidcied to be paid to u ife and to ( hild aftcy her death, 

“ Where, under .i post-nuptial settlement, a guiIU husband was immediatelv 
entitled to one thud of hi^ wife’pi properLv , thi- Court directed that 
until fnitlier ordt'is tin* husliand’s portion i»l the income of the settled 
property shouU be paid to the wife, and in tin- event of her di’atli iii 
Ins lifetime, the w'hnle of the income until fuiMiei order should bo 
applied to the benefit ol the • liild.’’ Boifiiion v. Boynton, 2 S. A T. 
275. Browne and Powle-^ on l)ivi»ree, 7lli Bd , 1905, P. 171. R 

(n) Husband not necessity ily depiived of all interest in jtiopeyiy settled by ivife. 

(fl) Even in case the w’h«ile of tha settled pi(*i)eit\ came from the wife, the 
guilty husband will not iiece^sarilv be depiivcd of all interest therein 
under the settlement Wigney v. Wigywy, 7 P.I). 177. B 

(6) “ Suppose a guilt> luisbaud is incap.ieitated bj pin sical infirmity from earn- 
ing a livelihoinl, and has no means of Ins ow'ii I do not sa> that no 
provision can in aii} ea.se be made for him out of the w'lfe’s property ” 
Wigney v Wirjncy, 1 P. J). 177 , 31 L J., P. A M 60, (Per Jessel, M. 
R). T 

(c) A W’lfc ol)t.iiiied a divorce, an«l the joint income of the husband and wife 

amounted to 1,500 t .i \ear Both weie entitled to considerable pro- 
pert\ in teveision. I'lider siuli circumstances, the Court ordered the 
guilU husband to secine to the w’lfo the sum of 700 .t a year for her 
life. Wayyeyi v. IWnrc/i, 6:1 L T 204. Browne and Powles on Divorce, 
7th Ed., 1905, P. 173. U 
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(m) Generally guilty husband ts deprived of benefit in settled fund that came from 
wife or her family. 

The general rule is that when the marriage has been dls'iolvcd on account of 
the hu'ibaud’b misconduct, he will bo deinived of all hi& interest 
under the settlement in such poitioii of the settled fund a-> came from 
the wife or the wife’s famih. Boynton v. Boynton, 30 L J., P. & M. 
16G. y 

(iv) Guilty husband squandering wife's property 

“ Where a guilty husband had squandered his wife’s propert\ , the Court ga\e 
the wife more than one-third of the income ii rising from the projierty 
brought b> him into settlement, during his life time, and after his 
death, one-half, of such income duinsola vixerit ” Dashally. Bashall, 
(1897), 7GL.1. 166. W 

(v) Guilty husband's interest extinguished though all property by ought into 
settlement by him 

In one case, the Court oxtinguished lhe\\hf»l(‘ of a giiilt\ husband’s interest 
where the whole of the propert} had bi‘en biuuglit into settlement by 
him and whore the income was 45 ^ a >ear, ainl there was one child 
of the mariiage w’ho had not .it tamed a \ested interest Kaye v. 
Kaye, (190‘2), HG L.T. Girt llrowno and ^^»\^les on l)i\oree, 7th 
Kd., 1906, P 174. ^ X 

(19) Form of order under the section. 

It is eompetont to the Comt to niakt* it-^ origin il oidei m such a form th.it the 
allowiiiiee granlid shall ^.lr^ .MLt>iding l-> t iKUinst.inccs Benyon v. 

• Benyon, 16 P Ih 51. Y 

(20) Finality of order, 

(а) Hut once an older Inis been m.ide, m wli.itevei fonn it has been made it is 

final. (Ibid), Z 

(б) All matters laiscd, and likeh to come up bet wi'cn the p.irtics should be 


settled linall> , if pcj-^sible. *4/tzioot/ v Attnuod, 1903, P 7. A 

(21) Order cannot be varied on ground of change of circumstances. 

And an order made iiiidei this hCct;on is not liable to be varied on the ground 
of a ch.ingti of cneuiiistanecs Mine the date of the nrdei Benyon \ 
Bcnijon, 69 L.J P. 39 , 16 P.13 61 , 02 L T 381— C A B 

(22) Review of order made under this section. - 

(c) Under special ciicumstances, the Couit will review its own ordci. Cavendish 
V. Cavendish, 38 L.J. P. & M 13. C 

(b) Thus, if the order as drawn up does not eorreeth i*xpress the intention 

the Court, the order can he revn-wed (Ibid). D 

(23) Revision of order. 


The Court has power to revise its o^/n order in resiiee'j of niatteis.irising before 
the making of the order, a-^ w'heru a mistake, coinnuni to nil parties, 
was made in dr.iwing up the oidci Gladstone v Gladstone, (1876), I 
P.D. 442. Laws of Knglaiid, Vol. 16, P, 576. E 
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(24) Duns casta clause. 

In varying a marriage settlement, the Court will not impose the dum sola ei 
casta clause on a wife who is the successful party in the suit. Glad- 
stone V. Oladsionet 1 P.D 444. Browne and Powles, 7th Ed., (1905), 
P. 164. p 

(25) Power under this section not to be exercised for collateral purposes. 

The power confciied upon the Court by this bcctjion is not to bo exorcised by it 
for any collateral purpose. Synwnds v. Syvionds and Hartvson, L.R. 
2 P. 447. G 

(26) Thus, questions of legitimacy are not decided in proceedings for variation. 

(а) The court will not, in proceedings foi variation, decide a question of legiti- 

macy. Prijor V. Pyyot, (1RH7), 12 P D. 1G5. H 

(б) But the Court may direct the ofhcial solicitoi to petition on behalf of the 

child for a declaration of legitimacy, as it is for the child's benefit, 
the variation proceedings meanwhile standing over Douglas v. 
Douglas and Ttevor, (1897), THjL T. S8 , Re Chajdan's Petition, (1807), 
L.R 1 P. & D. 328. Laws of England, Vol XVI, P. 575. I 

(27) Injunction restraining wife from dealing with property. 

“ Where a husband potitiunor, who had obtained a decree nisi for dissolution, 
had guoii his solicitor instructions to file, at the proper time, a 
petition for variation of* a settlement , the Court, on being satisfied 
that the wife was about to sell n house, winch she claimed under such 
settlement, granted an iiijuiictioii restraining her from doing so, and 
ordering her, in the event of the house being sold, to bring the 
proceeds of the sale into the registry.” Noahes v Noakes^ 4 P.D. 
444 , Browne and Powles, on Divorce, 7th Ed , 1905, P. 164. J 

(28) Property already vested in children of marriage. 

The Court has power under this section to nyike an order dealing with pro- 
pci ty settled for the benefit of a petitioner, even though it may affect 
property W’hich, uiidci the settlement, has vested in the children of 
#hc mairiage. Blood \ Blood, (1902), P. 190. Browne and Powles 
on Duorcc, 7th Ed., 1905, P 102. K 

(29) The Courtis power when at an end. 

When the innocent party and the cliildien of the marriage are dead, the pro- 
perty settled will then return to its original channel. The Courts 
power will then be at an end. Sykes v. Sykes and S. L.R. 2 P. & D. 

163. L 

(30) When frustrated. 

(a) “ Where the trusts of a deed have been deleimmed before proceedings for 

variation of settlements, — as on a condition in a deed of settlement 
that a dissolution should lender it null and void. Stone v. Stone and 
B.y 3 Sw. & Tr. 372. H 

(b) ** Where the purposes for which a settlement is made have all become 

impossible, the Court may , direct the trustees to reconvey the pro- 
perty back to the party bringing it into settlement.” Meiedyth v. 
Meredyth and L., 1895, P. 92. N 
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(31) Disputed paternity. 

Disputiod paternity pending variation will postpone it till the dispute is settled. 

Evans v. Evans and B. 1904, P 274 , 91 L.T. 600. 0 

(32) Nullity of Marriage— -Decree of Foreign Court -Jurisdiction. 

(а) The power to vary settlements conferred upon the court can only be 

exorcised whore the decree upon which the application to vary the 
marriage settlement founded has been pronounced by tho court. 
Moore {f.c. Built v. Moore or Ball, 60 L.J., P. 76 , (1891), P. 279. P 

(б) “ Thcroforo, where a decree of ixullit) has been pronounced by tho colonial 

Comb, and tho parties alterwiids returned to this country and applied 
for leave to filo a petitum foi tho variation of thoir marriage settle- 
ment .—Held, that the Court had no jurisdiction to entertain such 
application”. Moore (f c. Bull) v. Moore or Bull, 60 L.J , P.70, 
(1891), P. 279. Q 

(33) Power under the section to be exercised once for all. 

The power of varying settlements after a final clocioe for dissolution of mar- 
riage, IS a power to be exercised once for all Benyon v, Benyon, 59 
L J., P. 39 , 15 IM). 54 , 62 L T. 381— O.A R 

(34) Freedom from trusts— Child born. 

On a petition for variation of settlements after a decree foi dissolution of 
marriage by reason of tlii‘ wife’s adultery, where a child had been 
born beL\NCcn tlu date of .the decree tiisi and decree absolute, and 
fourteen monthb aftoL tho wife had eloped fiom her husband, the 
Court refused to transfer funds in settlement to the parties free from 
the trusts of the settlement ” Ptyor v. Pryor, 56 L.J., P. 77 ; 12 P. 

, I). 165. 8 

(35) Power to deal with capital — Discretion of Judge. 

On a jietition for variation of a settlement the Judge refused to give the wife, 
the petitionei, .ins part of thi‘ capital of the fund, which had been all 
settled by the husband, although tliure were no children of tho mar- 
riage, oi to ordei, pa\monL of tin* jK.'titioner’s eosts out of the funds. 
And ho gave a poition oiih of tho income to tho vyfo — The l^ourt of 
Appeal atlirmed the decision, holding that although the Court had 
undoubted jurisdiction to deal with the capital, it was not for the 
benefit of the wife to give her anj poitioii of it , and tho Court ref used 
to interfere w'lth the, discretion of the Judge as to the amount of 
meomo awarded to her. Ponsonby v, Ponsonby, 53 L.J. P. 112 , 9 
P.l) 122. T 

/.— ** Decree absolute for dissolution of marriage or a decree of nullity . " 

(1) Court cannot vary after judicial separation 

There is no power to vary after judicial separation. Gandy v. Oandy, (1892), 
7 P.D. 168, C.A. Lawb of England, Vol XVI, P. 571. U 

(2) Court cannot vary after disobedience of order for restitution. 

Nor has the Court pow'er to vary after disobedience to an order for restitution 
of conjugal lights. See Swift y. Swift, (1890j, J5 P.D. 118, Mtchell 
V. Micliell, 1891, P. 166, 208, C.A. Laws of England, Vol, XVI, 
P. 671. V 
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/,->*' Decree absolute ior dissolution of marriage ora decree 

• of nullity ** — {Concluded). 

(3) Court cannot vary after disBolution of marriage abroad. 

Nor after disrtolatioii of marriage abroad Moore v. Bull, 1891, P. 279. Laws 
of England, Vol. XVI. P. 571. W 

(4) Application of section in cases of nullity. 

(a) Tho powers of the Court a-, to settlements extend to all cases of nullity, 
including those where the decree has been pronounced on the ground 
of the respondent’s impotence Doimer {otherwise Ward) y Waid, 
(1001), P 20 X 

{h) So “ whore a mdriiago was doolarod null and void on tho ground of the 
hus})iiud’s impotoiioo, the Couit re-transfcrrcd all tho property thought 
into settlement by the wife to her absolutoh freed from all the trusts 
of the settlement” A v Af., 10 P D. 178 , 51 L.J.P 81. llrownc 
and Powlos on I>i\oree, 7th Ed , 1906, P. 102 Y 

(5) Marriage annulled— No children of the marriage. 

In one case wheic a marriage was annulled, and there were no children of tho 
marriage, tin* Court ordeied thejiropeitv of thei>aities to bo reconven- 
ed to e.ich of them respectiveh fused from the trusts of the settlement 
upon the alleged marriage A. f c M. v Al., 10 P.l). 178 , 54 L J., 
P. and M 81 , Leeds v. Leeds^ 57 L T. 373 Z 

(G) Case where there are children of the marriage 

But in cabes where there arc childien of the marriage, due pioMsinn will be 
made for them Lmigwoithy v. Langworthy, 11 P.l). 85 , 55 L J , 
P. and M 33. A 

2 . — Anth nuptial or post-nuptial settlement , " , 

(1) Settlement, what is 

(а) An absolute assignment, however, of pioport} to a husband bv a wife is 

not d settlement. Chahners v Chalrn^rs^ (1892), 68 L.T. 28 (though 
an innocent wife can obtain maintenance in respect thereof) , Hubbaifd 
V. Hubbard, (f90l), P 167, C.A. Laws of England, Vol. XVT, 
P^ 575. A-1 

(б) An absolute assignment by a wife to her husband during the marriage of 

freehold property is not “ a settlement ” within tho meaning of this 
section. Chalmers v. Cha(giers, 1 R. 504. B 

(2) Post-nuptial settlement, what is. * 

(a) “ The question whether a deed is a separation deed or a post-nuptial settle- 
ment, depends on the intention of the parties to be gathered from the 
terms of tho deed.” Rowell v, Rowell, (1900), 1 Q B. 9. B-1 

(5) An assignment, made after marriage, of leasehold property and furniture, 
by a husband in favour of hiu wife absolutely is not a post-nuptial 
settlement within the meaning of this section Hubbatd {otherwise 
Rogers) v. Hubhaid, (1901), P. 167. , C 

(c) An ordinary deed of separation, whereby the husband covenants to pay 
tho wife an allowance, is a post-nuptial settlement within the mean- 
ing of this section {Worsleyy. Worsley, and Wignall, L R., 1 P 648 , 
38L. J., P. &M. 43). D 
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A nti~nuptial or post-aupiial settlement [Concluded). 

(3) Post-nuptial settlementB, variation of. 

Tho Court has power to vary a post-nuptial settlement contained iii a deed of 
separation. Jumji v. Jump, 8 P.D. 159 , 52 L.J P. 71 Browne and 
Powlos on Divorce, 7th Ed., 1905, P 1G3. E 

(4) Post-nuptial settlement— Amount reduced— Dum soiaet casta Clause inserted 

The husband and wife were married in J884, and sepsiratud iii 1889 under a 
deed, b\ whicl^ tho husband paid hi*, wife 1 200 a jear, without any 
dum nisiff clfiusc. He aftei wards found that she was living with the* 
co-respondent under th(‘ petitioner's name. He thereupon petitioned 
to have the marriage disaohed. and a decree nisi w'as pioiiouiicod, 
winch was in due course made* abst»luto. Upon petition to vary the 
post-nuptial deed —Held, that tho alJowaiicc to tho respondent 
should be reduced to i^lOO per annum, and that this should be payable 
to the respondent oiil\ dum sola et capita vijcerit. Saunders v. Saun- 
deis, 69 L.T. J98. P 

(5) Dividends. 

Up to the date of the older, dividends, etc , due and payable pass under tho 
oiigiual sottleineiit Paul v Paul, 0870), Ij.R 2 P d D. 93. Laws 
of England, Vol. XVI, P 570 G 

(G) Dividends due before date of order. 

The Court has no autlioritv to alter the destination of dividends due and 
pavable before tho datt ofiU order. St Pauls. St.l*aul, L R , 2 P 
D. 93. Browne and Powle^ on Divoico, 7th Ed., 1905, E. 164. H 

(7) Lis pendens 

^As soon, as a p(>titiou for variation is filed, it in tho nature of a lis pendens, 
and nothing done afterwards, before it l^ heard, diminishes the power 
of the Court over the 'settlement Constantinidi v. Constantmidi, 
(1904), P 30G, C. A. I 

(8) Interest of infant child. , 

Tho Couit has no power to v.irv a marriage settlement, so as to deprive an 
infant child of the marii.igo of its luicre'-.t, even though it would be 
for the advantage of the infant. Cusps Crisp, L.R , 2 P & D, 426 
Browne and Povvles on Divorce, 7th Ed., 1905, P 164. J 

(9) Guilty party's property in settlement. 

The amount to ho allowed out of guiltv party property m settlement, is, m 
each case, a matter f<ir the discretion of the Couit, March v. March 
and P . L. R. 1 P & D. 440. K 

J — “ Property settled . ' ' 

(1) " Property,” what is 

” Property ” includes not only ineorae, but capital with which tho Court may 
also deal Ponsonby v Ponsonhy, (1884), 9 P D 58, 122, C. A. L 

(2) " Property settled ” what is. 

(a) “ Property settled ” is taken to moan the property of which, under, the 
man lagc settlement, the parties or their children are the beneficiaries. 
Dormer v. Ward, (1900), P. HO ; (1911). P. 20, C A M 
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iJ.— “ Property settled **—{ContintiedU 
{b) An annuity, or property taken under a settlement in a representative 
capacity or an expectancy which has been settled may be included. 
Jump V. Jump, (1883), 8 P. I) 159 , Blood v Blood, supra, E. v. E» 
(1902), 18 T.L R. 643. Laws of England, Vol. XVI, P. 674. M 
(c) A “ settled estate,” contrasted with an estate in fee simple, means one as 
to which the usual powers of alienation, devising and transmitting, 
arc restrained b} the limitations of the settlement. Michlethwait v. 
Mickiethiodit, (1858), 4 O.B (N.S ) 7P0. Laws of England, Vol XVI, 
P. 574. 0 

(3) Property dealt with on variation. 

(i) Annuity. 

An annuity can be dealt witli^as property settled. Jump v. Jump, 8 P.L. 

159. P 

(ii) Coyiiingent revet sion. 

A contingent reversion cannot, for it is not property actually in reversion. 

Stone V Stone, and B , 33 L J. Mat. 95. Q 

(ill) Protected life interests. 

Protected life interests are not inferfered with. Constantinidi v. Constantinidi, 
1905, P 253. R 

(iv) Property settled on marriage subject to condition. 

When property is settled on marriage, subject to a condition which never arises 
the nyariicige being declared null beforehand, the Court cannot ignore 
the condition. Dormer v. Ward, 1901, P. 20 8 

(vY Dividends already due. 

Dividends already due cannot bo diverted from their destination by subsequent 
order of the Court. Paul v Paul, and F., L. R. 2 P. it D, 93, T 

(vi) Dividends due after the order. 

But can be so diverted {ibul). U 

(vii) I^ernatjiders over. 

(n) Remainders o\ci to the innocent part> , wion the property is first settled on 
the guilty paftj , cannot be made the subject of an order, for the Court 
can only deal \Mth the guilty party ’s interest Callwell \. Calhvell 
nndK., 3 S W & Ti. 259 Y 

(6) But an annuity or icmainder over to the guilty party on his surviving the 
innocent one can be dealt^vith by order. Callwell v. Callwell and K,, 
3Sw ifeTr. 259. W 

(4) Variation of powers of appointment. ^ 

(а) The Court can vary or extinguish powers of appointment of property in 

marriage settlements on decree of divorce or nullity. Bosvile v. Bosvile 
and C., 13 P D. 70 , Maudstay v. Maudslay, L. R. 2 P. D. 256, 
Evered v Evered and G., 31 L. T. N. S. 101. X 

(б) The Court will do so, if desirable, to postpone the interests of a second 

husband to those of the children of the first marriage Evered v. 
Evered and G., 31 L T. N. 8 101. Y 

(5) Covenaoti to appoint. 

An innocent party will be released from a covenant to appoint in favour of a 
guilty one, Beynon v. Benyon and O.C. 1 P. D. 447 ; Besvile v. Besvile 
and C,, 13 P. D. 76 , Oppenhetm v, Oppenheim and 9 P. D. 60. Z 
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J.— “ Property settled ^*^{Concliided). 

(6) Where a marriage Bettlement gives the wife, on the husband’s death a power 

of appointment in favour of a second husband. 

Where a marriage aettlemont gives the wife, on the husband’s death, a power 
of appointment in favour of a second husband, and the children of a 
second marriage, the Court w'lll not, on the dissolution of the mar- 
riage through the husband’s misconduct, vary the settlement, to 
enable the wife to exercise the power of appointment bufoie his 
death. Pollard v. Pollard^ J894, P. 172. k 

<7) Varying joint power of appointment. 

The Court can extinguish a joint power of appointment of new trustees : 

OppenJieim v Oppenheim and f2., 'J P. I). GO : Hope v. Hope and E , 
L. R. 3 P. D. 22G , Bosvile v. Bosvile and C 13 P D. 76 B 

(8) Guilty party’s power of appointment 

(а) A guilt} party’s power of appointment may be defenod Noel v Noelj 10 

P I) 170. C 

(б) The Court htTiS refused to extinguish a guiltv hu-^band’s powci of appoint- 

ment among his children Maiolslay v. Mnudslay, 2 P. D. 256. 
Browne and Powles on Divorce, 7tli Ed , 1005. P. 171 D 

(9) Power of appointment on second marriage in case wife should survive the 
husband. 

Where a settlement gives a wife, after the dojith of her first husband, power to 
appoint m favour of childien by a f»ul)se(]uent marriage, the couit 
refused to \ar\ Lhat power aftei a decree for divorce, so as to enable 
the wife to exercise ihe power before her first husband’s death. 
Pollard V J\)llard, 63 L.J J* 104 , (1804), P. 172 E 

(10) Power of appointing new trustees 

In the vaiiatioii of settlements the court has jurisdii lion to extinguish a joint 
power of appointment of new trustees Oppenlieiin v. OppenJmm^ 
53 L.J. P 48 , 0 P.D 60. F 

(11) Separation deeds. 

Ordinary separation deeds, and all other dei-ds w'heieby property is .settled 
upon or is paid or secured in an\ win V> •»< woman in her character of 
wife, come within the scope of this section Worsley v. Worsley, 
L.R. 1 P it 1). 648. Browne .iiid Powles on Divorce, 7th Ed , 1905, 
P. 163. G 

(12) Income derived from respondent’s father. 

“ Where a guilty husband was entitled to an income of about 612£, a year out 
of funds derived entirely from his father, and there were certain pro- 
visions in the settlement in case of the husband’s bankruptcy, an 
event which had taken place some tune lief ore the divorce, the Court 
ordered the trustees duimg the life of the wife, and so long as she 
should remain unmarried and the children of the marriage remain 
under ago, to pay to her the whole income of the settled property, 
and that, as each of the children attained the ago of twenty-one, a 
sum of 20 £ , a year bo paid to such child during the life of the 
mother.” Marshy. Marshy 47 L J. P. 34. Biownc and Powles on 
Divorce, 1905, 7th Ed., P. 172. H 

(13) Alteratiou of order once made. 

No alteration of order once made on varjing settlement is peiinittud. Benyon 
V. Benyon, 15 P.D 64 , affirming Butt. J., on appeal. I 
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Make such orders as to the court seems fit.** 

(1) Dlieretion of Court. 

The Court has full and absolute discretion to make such order under this 
section as to the Court seems ht. Rattigan on Divorce, 1897, P. ‘253. J 

(2) Interference by appellate Court. 

The appellate Couit will not interfere with the exorcise of such discretion unloss 
some distinct miscarriage is shown, although, in point of fact, the 
appellate Court might not, if the matter had egme before it originally, 
have exercised its discretion in the*^same mannenand to the same 
effect {Ibid.) K 

(3) Diaoretion of Court, how exercised 

(а) This discietion must, however, he exorcised ]udiciall>. {Ibid). L 

(б) The Couit should considt*r h\ whose fault it is that the marriage has come 

to an end not with a \iew' of punishing the guilty partv. but for the 
purpose of seeing w’hat proMsioiis it is reasonable to make Wigney 
V. Wigney, 7 P D 177 , 51 L.J., P. & M. GO-C. A. M 

(4) ConsiderationB for Court. 

(i) General rule laid down. 

“In applying this sei tion to the circumstances of an\ particular case, the 
hist tonsidcr.ition will he this \Vhat is the pecuniary change 
operated b\ the wife's criminal. t\ ** The Court will look at the 
probable iieeunian po'.ition which the partu's and their children 
would have occupied lithe man mge which the settlement contem- 
plated had continued a binding union ,aud the parties had lived in 
haimon\ together uiM»n then joint incomes If this uiiiou has been 
hiol'en, and the common home abandoned In the cruuiuality of one 
without fiUiU in the other, it si'ciiis just that the innocent party 
should not, in addition to the grievous wrong done by the breach of 
the marriage vow, be wbolU deprned i>f means to the scale of wdiich 
he may have leaint tii aci oinmodate his mode of life. Nor, in 
vicw’iiig the matter on tin other sid«*, does it seem either just or 
erjuitahle th.^t funds, which W'urc intended, at the time of the 
maniage, foi the use of both, should be boiiie off by the guiltj party, 
and perhaps tiansferred to the hands of tlic adiilteier as tin* dow'ry of 
a second marriage. The interests of society point in the same 
direction . TIk' relative amounts contributed by each party, the 
conduct of each, the tota^ amount of then joint income, the relation 
it bears to the re(]uireni(*nts of the parties, and their respective 
prospects of increased income, are all elements to be considered.” 
Ma?ch v Maich and J*alumboo, 3G L J , P ()L M 28, approved by the 
P'ull Court at p. 65. N 

(ii) Innocent j^cirty in otected. 

{a) The Court will not, at the inst.iiice of the guilty part> , deprive the innocent 
party of his or her iiiteiest under the settlement, although to do so 
might be for the benefit (»f the children. Thompson v. Thompson and 
Ba?ras, 32 L J , P. & ]M 39 , 2 S. & T. 649. 0 

(6) The innocent party, IS genor.illy placed so far as it is practicable, in the 
same pecuniary position as he or she was before the marriage was 
dissolved. Benyon v livnyon and O' Callaghan^ 1 P.D 447 , Maudslay 
V. Mandslay, ‘2 P.l), 25G p 
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5. — “ Proviso.'* 

(1) IntereBt of infant children protected 

[a) The childicn’^t iiiteruhts are vigilantly protcfteil, wlicii possible, on varia- 
tion. I*aul V. Paul, and F., Tj.R. 2 P and J). 93 , Wcb'itn v. Webbiet , 


and M. 32 L J., Mat. 29. Q 

(a) Ordcis aic not made to benefit the paient at their cxpeiwc. PococL v. 

Pocock, andB., IG W.R. 712. R 

(c) Usually then intcrcst«i will not be interfered with at all Prifo? v. Pryor, 

•and S., 12 P f). 1G5. S 

(d) The Court in.i> deprive the infant ehildren of their interest under the 

settlement to benefit them m ariotlier w.iv, z , b\ aeeuleratin" 
anothei interest. Whitton v. Whitt07i, 1901, P. 348 T 

(2) Interests of infant children, sometimes adversely affected 


“In exereisin^^ its discretion the Court oupht to consider the effect of its ordei 
as .1 whole. Tlierelore, .ilthou^h it h.is always bei'ii the practice to 
consider first the niton sts or the i“liildri*n. theie mav be cases in 
which the Couit will dojinve even infant ibildien ot part of their 
interest under a sctlleim nt WJnttou v WhitUm, (1991), 1^ 34H 
Blow no and Powles on l)i\inco, 7lh Fd , 1905, P Itii U 

(3) Unborn children's interests. 

Unboin childn'n’s intcic-.ts Iwim* Iw m liaised o\ei on (onsent of the onlv 
per-^oiis liMiip;, and mtciosL»'d in the scttleniint, on tin innocent 
sctiloi’s petition Moifi^on, (1905), P 90, 92 Ij T. 47C Y 

PKA(rriCK AND i4{0(4^DUl{E. 

(1) Application for variation how made. 

• The iipplicatiuii Is made h\ a sepiiiate pi tition. Pivoice Ruh. 95, 97, 102, 
204. W 

(2) Procedure in cases of such applications. 

The proceduic is, as f.ir as pi.ii tu aide the same as in a petition for maintenance 
1 iivoroe Rules 95, 97 — 102, 201 Law-^of Kngland, Vol XVJ, P 571 X 

(3) Period for variation. 

(а) Period for variatum is after deciee wi.si. Wiqncy v, }\igney, 7 P.D 232. Y 

(б) The pioeoediiip;s lake place aftei decree ab-^oliite Constantinidi v. Co 7 Z- 

binutinidi, 1901, I* 30G , 91 Tj.T. 270. Z 

(1) Practice 

And the Court dlSIe^^■lrds anvtliniR the partu-^ mav do, after decree absolute, 
and before proceedings to vai\ the settlement Co7istaniindi v. Con- 
stantmidi, 1904, P 30G , 91 L T. 273. A 

(5) Time for filing petition. 

(a) It may he tiled before or aftiT decree absolute. Co7istnntimdi v. Constan- 
tinuh, 1901, P. dOO, C A , Natniiionial Causes Act, 1859 (22 and 23 
Vic. c.Gl), S 5 1 j.iws of Kiifrland, Vol IG, P 571. B 

ib) The petition iiia\ ))e tiled at aii\ time hefori* the decree 7 iisi i.s made absolute 
Ratti^^an on Divf>!ee, 1897, 1 . 248 G 

(c) No time is fixed a-, the peimd within which the application i.s to be made 
Daws of hjii^hiiid, Vol. XVT, P. 571. D 
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S — Proviso ’*—(Co9ift?nied), 

PRACTICE AND PROCEDURE— 


(6) Delay effect of. 

(a) But un(lu(’ delay though somotimcs overlooked may be fatal. Benyon v. 

Benyofii (1870), 1 P.I) 447 Laws of England, Vol. 16, P 671; Clifford 
V. Clifford, (1884), 9 P.D. 76 C.A E 

(b) Even if the petition h filed after the decree absolute the Court will not 


refuse to entertain it if the dela> is not unieasoiiablo^ {Ibid ) 


P 


(7) Inquiry into petition when made. 


But, though the petition foi Vtiri.it ion of marriage settlements should 
oidinanh be filed befoie the deciuc nisi is pronounced, the Court has 
no jurisdiction to make any ini|uir\ or order until after the decree 
h.as licen made ab-^olute Home v. Home, 80 L J , P <SL M, 111. G 

(8) Time for filing answer. 


Where .i husband tiled lii*^ petition foi \.'iniition after obtaining a decree 
nisi for dissolution, luU bobire dceiee alisolute, the Court of Appeal 
ordered the wife to lili* liei .in.swer witliin one month after decree 
jib'iolute, and dismissed .in ordei of the Court below diiceting her to 
tile her answer before the deeiec w.is made absrdute Conslantinidt 
V Cunstantimdi, (1904), V 30(> , 73 L.J P. 91 91 L T. *273 , 20T.L.R. 
673 Browne and Powles on Dnoue, 7th Ed., 1905, P. 452 H 


(9) What is good answer. 

“ It IS no answer to a petition to vaiv, that proec^ediiigs to obtain an adminis- 
tration of the ti lists of the >.iiue settlement aic pending in the 
Chaiioeri Division ” A/nrs/iv. Matsh, 47 L J.P. 78. Browne and 
Towles in Divoice, 7th Ed , 1905, P 452. * I 


(10) Right to cross examine husband as to means. 

The fact of a w'lfe being an adulteiess does not bar her right to cros-^-oxamiiic 
her husband as to liis nuMus. Dnffleld Ihiffield, GH L T. 795. 
Browne and Pojvlos on Divorce, 7th Ed., 1906, P. 453. J 

(11) Amending order. 

As to amending order for \arymg a settlement, see Cavendish v. Cavendish, 38 
L J.P. 13 , 19 L T. 497 ; Gladstone v Gladstone, (1876), 1 P D 442 , 
45 L. J P. 82 , 36 L.T. 380. K 

(11-a) Money ordered to be paid for benefit of child 

Whore money has been ordei ed to be paid to a parent for the benefit of a child, 
such order should toutani the words “ as long as it remains in his 
(or her) custody ”. Sykes v. SyUs, L.R 2 P. & D. 163 . 39 L.J.P. 
52 , 23 L.T. 239 , Sec also Pocock v. Pocock, 18 L.T. 338. Browne 
and Powles on Diiorce, 7th Ed., 1905, P. 456. L 


(12) Person that should apply for variation 

The applicant is usually the .successful paitv, but, at times, the application 
devolves upon others. Smith v Sinith and R., L.R. 12 P. D. 102. H 

(13) Contents of petition. 

The petition should give full information as to the means of the applicant. 

'[\ebstei V. Webstet and Milford, 32 L.J., P & M. 29. N 
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PRACTICE AND (Continued). 

(14) Signing petition for variation. 

(а) Signing the* petition is usually done by the petitioner. Ross v. Ross, 7 

P.D. 20 0 

(б) The petition ‘should be signed bv the petitioner. Woottoyi IsaacsoJi v- 

Wootton- Isaacson, 1902, P, 14b. Laws of England, Vol. IG, P. 671 P 

(15) Solicitor may sometimes sign for petitioner. 

(n) But by le.ivo obtained an aflidavit, it m.i\ be signed bv the solicitor. Ross 
V Ross, (ldR2), 7 P I) 20 Tjaw- of England, Vol IG, P 571. Q 

(6) Undei special circumstances — as where li*' is abroad and Ins signature 
cannot be obtained without con^nlerable delay — his solicitor is 
allowed, on motioi^ and satisfact(jiy ailidav’it, lo *«ign for him. Ross 
V. Rnss, 7 P D. 20. R 

(IG) Service of petition. 

(а) The petition must be served poison.illv, unless service is dispensed with or 

substituted seiMco allow* d Snclhng v flft^O), G3 L.T, 

2G3 , 111 Ncvill, (18931, G9 T.L.R, IGG. LawN of Ihiglaiid, Vol. 16, 
P. 672. S 

(б) The SCI vice must be nut ouh on the rc'.pondont, liut on all persons who 

have a legal or benctn lal interest in the piopcrt\ in lespcet of which 
the application is made Laws of I'higl.inil, Vol, 10, P. 672. T 

(c) And those persons must, if ik*co^s,ii\, simiUrK ,m]>e.ir and plead for which 

no lc.i.ve is nceossar\ . Divoicc Ruli's 07—99. U 

(d) Notici* of the •ippointiiu'iit mu-^t be given to them, and prima facie they 

aie cull tied to be hi aid at the inijuir\ T^aws of England, Vol, 16, 
P. 572 • Y 

(e) The order can be mad«* in the iC'^p'nnb-nt’s absence, where ho has been 

si'rvcd wuth iiotieo of the application, •and with a cnp\ of the petition. 
Lawrence v Ijawicnce, J2 L J., it. 124 ' W 

E\A]\1PLES. 

(i) In one easi* service was di^pci)>%«-d with, wdicrc rcsp«iiid nit and his trustee 

vscie both hankrupl, .ind iiotic«- wa- gi\en to the oflicial receiver. 
Law's of England, Vol 16, P 572, .b'nc/fwiiy v. ihieZfwigf, (1890), 63 L 
T. 2G3 X 

(ii) In one case subsii Luted ser\u-e «m tiustce in Australia w’as refused and 

service was dispensed with. In this case ncitln'r the trustee in 
Australia nor the other tiustec on whom acrvicc has been made had 
any beneficial interest Tayloy v. Taiflor, (1892) 66 L T 267. Y 

(17) Service of petition— ReBpondent and surviving Trustee both uncertifleated 
Bankrupts— Notice to Official Receiver 

The Court dispensed wnth ser\n*e ol a petition to vary a marriage settlement 
in a ease where the respordent and the surviving tiustec of the 
settlement were both uneertific ited bankrupts, and where notice of 
the application to dispense with service had lieeu given to the chief 
official receiver in bankruptcy. Snellmq v. Syiellmg, 63 L.T. 263. Z 
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5 . — Proviso " — {ConttniLed), 

PRACTICE AND PliOCEDVBB— (Continued). 

(18) Trustee resident in Australia— Service. 

One trustee resident in England was duly served with petition to vary. Co- 
trustees were resident in Australia, Court refused to order substituted 
service on trustee-resident m Australia, but dispensed with service on 
him altogether, on being satisfied that neither trustee had any bene- 
ficial interest in the property Tnylov v. Taylor, 06 L T. 267. A 

( 

(19) Injunction. 

(n) While an inquirv is pending under this section the Court will by injunc- 
tion, if necessary, restrain the husband or wife, as the case may be, 
from disposing of the settled property v. TKaf/s, 24 W.R. 

(Eng.) 623. B 

(b) And it will do so even before the order for variation of the settlement has 
been made. Xoales v NoaKes and HiU, 4 P D. 00 ; 47 L J , P and 
M. 20. C 

(20) Fraud on Court— Injunction. 

Frauds on the Court nia\ be rcsti«iinod injunction. Noakes v. Noakes and 
Jf.,4P.I). 60 D 

(21) Orders under the section not retrospective. 

Orders under this section are not retrospective Paul v. }*nnl ami F , L.R., 
2 P. and I). 93. ' E 

(22) Jurisdiction of Court not retrospective. 

(a) The Court’s jurisdiction is not retrospective Con&tantinidi v. Constajiimidi, 

1905, P. 253 , P 

{h) The trustees of the respondent w’lfe’s scttli mcnl w’lll not be ordered to 
return to the petitioner acf umulations of past income under the trusts 
of pctitionci’s settlement. {Ibid.) G 

(23) Court will not vary for sole purpose of compelJing respondent to restore a 

child. ’ 

The Court w’lll not vary a marriage sottleincnt mcrel} for the purpose of com- 
pelling a lespondfiit to restore a child to the custody of the petitioner. 
Syynondfi v. Symo7ids, L.R , 2 P & D 447 Browme and Powles on 
Divorce, 7th Ed., 1905, Ps 166. H 

(24) Right of wife respondent to cFoss-examine husband as to his means. 

{a) The fact that the respondent is an adulteress w^ould not bar her right to 
cross-examine her husband as to his means, in proceedings for varia- 
tion of settlements Ditf/ield v Driffield, 65 L T. 796. 1 

(b) But it may be otherwise if it appear that the wife’s proposal to cross- 

examine the husband was vexatious. {Ibid.) J 

(25) Costs of application to vary settlements. 

Where in a suit foi dissolution, the co-respondent has been condemned in costs, 
he would be liable for the costs of the petitioner and respondent in- 
curred in obtaining an alteration of the marriage settlement Qxll 
and Ml and Hogg, 3 S. & T 354 , 33 L.J., P. & M. 43 ; Stone v. 
Stone and Brownrigg, 3 S. & T. 372 ; 33 L.J., P. & M, 95. K 
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5 . — ** Proviso " — [Concluded). 

PRACTICE AND PROCEDURE— (Co^f/wfZecZ). 

(2G) CoBtB out of corpuB of Bottled fund. 

Tho Court will aoniptimes order the posts of the vaniition, or even of the peti- 
tion generally, to he paid out of the corpus of a settled fund. llipweU 
V. -Ihpwpll, (1802), P. 147 , Hamilton v. llamilUm and Pralormo 
(18y3),r.8LT 467 Laws of England, Vol 10, P 576 L 

■ 

(27) CoBtB of variation ordered out of wife's settled funds. * 

(a) In one case th«* costs of applu-ation to vai\ settlements wore oidered to be 

paid out of tho wife’s .settled funds. Hamilton v Hamilton, 

T 407. M 

(b) On a motion fm variation of '.etllemont^- after a decree for dissolution of 

the m.irriage on the gionnd tjf tin* wife’s adulter\ , the Court, on 
the recojfiineiidation of tho legistrar, and with the consent of tho 
guardian a/i hteni of infant children of thi‘ marriage, allowx'd the 
costs of all jiartics to he paid out of the W'lfe’s settled fund Hamil- 
ton V. Hamilton, 1 R. 506 , fJS L T 167 N 

(28) Wife's costs not considered. 

Wheic a marriage has been dis*,olved <m the ground of the wife’s adultery, 
the Court will not, when diiecting tin* \anation of the marriage 
settleineiit'., take into ( on-^ideration the amount of costs incurred by 
the wife. Aoid V. Noel, 54 L J , P. 73 , 10 P 1). 169. 0 

(20) Guardian applying— Costs. 

Where a guardian of children piopeih make^ an applir.ition for variation of a 
• settlement, he max be allow’ed his r*osts J/inq v. hinq and Crofrrr, 

(1865) 4 Sw. ('i, Tr. 00. Laws of England, Vol. 16, P 57G. P 

XL — Ciistodij of Child) cn. 

41 . In any suit for olitaminy a judicial separation the Court 

may from time to time, l^ofoio making its decree, 
to"cu™ody such intenui orders, and may make such 

of children in suit provision 111 the decree, as it deems proper with 
or separation. respect to the custody, maintenance and education 

of the minor children, the marriage of whose parents is the subject 
of such suit, and may, if it think fit, direct proceedings to bo taken 
for placing such children under the protection of the said Court 

(Note). 

N B.— See notes under S. 44, vnfta 

42. The Court, after a decree of judicial separation, may upon 

Power to make such application (by petition) for this purpose make, 
orders after decree time t(‘ time, all such orders and provK'.ion, 

with respect to the custody, miimtenance and education of the 
minor children, the marriage of whose parents is the subject of the 
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< decree, or for placing such children under the protection of the said 
Court, as might have been made b}' such decree or by interim orders 
in case the proceedings for obtaining such decree were still pending. 


Power to make 
orders as to custody 
of children m suits 
for dissolution or 
nullity 


(Note). 

N B.— See notes under S. 41, mfrn. 

43. In any suit for obtaining a dissolution of marriage or a 
decree of nullity of marriage instituted in, or 
removed to a High Court, the Court may from 
time to tiiius before making its decree absolute or 
its decree (as the case mav l)c), make such interim 
orders, and may make such piovision in the decree 
absolute or decree, 

and in any such suit instituted in a District Court, the Court 
may from time to time, before its decree is confirmed, make such 
interim orders, and may make such provision on such confirmation, 
as the High C-ourt or Distiict Court (as the case may be) deems 
proper with respect to the custody, maintenance and education of 
the minor children, the marriage of whose parents is the subject of 
the suit , 

and may, if it think fit, diiect proceedings to be taken for placing 
such childicn under the protection of the Court. 

(Note) 

N.B.— See iiote^ under S. 44, inf 7 a 


Power to make 44. The High Court, after a decree absolute 

de^ee o7^co”firm1- dissolution of inaiTiiiglL* or a decree of nullity 
tion. of mawiagc, 

and the District (Vjiirt, after a decieo for dissolution of marriage 
or of nullity of marriage has been confirmed, 

may, upon application by pej-ition for the purpose, make from 
time to time all such orders and provisions, with respect to the 
custody, maintenance and education of the minor children, the 
marriage of whose parents was the subject of the decree, or for 
placing such children under the protection of the said Court, as 
might have been made by such decree absolute or decree (as the 
case may be), or by such interim orders as aforesaid. 


(Notes). 

General. 

(1) Corresponding English Law. 

(a) ‘‘ In any suit or other proceedings for obtaining a judicial separation or a 
decree of nulUt\ of marriage, and on any petition for dissolving a 
marriage, the Oourk may from time to time, before making its final 
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decree, make such interim orders, and may make such provision in 
the final dccroo, as it may deem just and propel with rchpcct to the 
custodj', maintenance, and education of the children the marriage of 
whose parents is the subject of such suit or other proi ceding and may, 
if it shall think ht, direct jiroper iirocredings to he taki'ii for idacmg 
such children under the protection of the Court of Chanccr\ Soe 
S. 36 of 20 and 21 Vic , C. 86. ' Q 

(6) “The Court ma\ , ^it ati\ time before final decree on am application foi, 
r(‘stitutioii of conjugal rights, or after final decrees if the respondent 
shall fail to comply therewith, upon application for that purpose, make 
fioin time to time all '•iich orders and pioM^ions with respect to the 
custodv, maintenance, and education of the ehildrcnof the petitioner 
and respondent as might have heeii made b\ interim oideis during 
the pendency of a tiial fc»r judicial separation lietv\een the same 
parties ” See S. ti of 47 and 4S \ ic , C OR R 

(e) “ 111 any case where a decree f'u judicial sepiLratu)ii, or a deciee either nisi 
or absolute foi divorce, '.li.ill be prf)Mounc(‘d the Court prononiu mg 
such deciec m.i\ thtieb\ declare ilit* patent bv icason of w'hoso 
mis(oiiduct sudi deiiei made to be .i unfit toha\cthe 

eiistodv of the children (if am) of the m.miage, and, in such case, 
the parent so declaied to In milit sh.ill not, upon the death of the 
other parent, be entitled a-, of light to the lUstody or guaidiaiiship of 
such childien See S. 7 of f*J and 60 Vic , C 27. B 

(2) Power under summary jurisdiction (Married Woman) Act, 1895— English Law. 

(а) The Suiniiiaiv JuuMlutioii (Maiinsl Woifieii) Act, 1806 (M and 69 Viot , 

0 39), gives pow'er to Magistiato to make orders fer the custody of 
childien in cases coming licforc them. iJn.wiic .iiid Fowled on Divorce, 
7th Ed , 1906, F 129. T 

(б) Ilut all tlieir ordeis .ire subject to .iii .ippcal to the Probate, Divuice and 

Adinii.iltv Division. {Ibid ) U 

(3) Limit of age— English Law. , 

(а) A father h.id been held to have a light to cl.um the iiistodv of his children 

bv legal jirocess up to the .ige of *> 1 x 10011 Rpq. \ Homes, M C 17. Y 

(б) Until quite receiitlv the Conit of Divoicelias adojitcd this age as the Innit 

up to which it would deal with .ipplications fur the custodv and 
maintonaiii'e of childien See MnUinson\ Mallinson, L K , 1 P. and 
I). 221. W 

(c) Since some time in 1R94, liovvevei, the Court has made orders for the 
custody and mainteii.inee of children up to the age of twoiity-cne years. 
Thoniasset v Thomasset, (1891), P. 295 . (>3 L J P 140 Browne and 
Powlcs on Divoice, 7th Ed , 1005, 1*. 133 X 

(4) No power to make orders in suits for restitution. 

(a) The power given bv theMatiimoni.il Causes Att, l-lRl.sed. fi, to make 
orders, as to the custody, mainten.T.nce, and eduration of the minoi 
children, in suits for leslitutio i of eonjugal iiglits, has not been con- 
ferred l)V this Act upon the CfniiLs of this counoiv. See Chambers v. 
C7wmfc«»s, 39 L.J., P. & M. 6fi Y 
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(6) Nor hd\e the Courts in thi^ country been given powers similar to those 
confericd on the Englihli Couit bv sect. 7 of the Guardianship of 
Infants Act, 1886. Rattigiin on Divorce, 1897, P. 2G9. Z 

(5; No Jurisdiction as to custody or access where petition is dismissed. 

The Court has no power to make an older as to children whore a petition is 
dismissed. Seddnn v. Seddon, ‘i S. A T. 640. A 

(6) Parties domiciied abroad— Judicial separation —Order as to custody. 

(a) The Court has juiisdietion to giant a decree of judicial separation where 

the parties aie domiciled .ibrorul, provided they are resident in 
Engbind at the time of the coinmencenient of the suit Armytarje v. 
Armytarje, (1808), P. 178. B 

(b) In such a case it has also powci to ni.iko an ordiT as to the custody <if the 

children. Annytdtje v Armytaqd, V 178 lirowno and Powles 

on Divorce, 7tli Ed., 1905, P. 127. C 

(7) Who may intervene. 

(i) Intel mention by third pariic.n 

(n) When a petition for the custody of i hildren »ifti'i !i final decicc of dissolu- 
tion Is before Ihc Court, poisons othei tlian the parents may intervene, 
and bring befoie the Court such facts as in tlieir opinion the interests 
of the children mii\ icquiie Chetinind v. Clietivynd, 4 Sw. A Tr 
151 , 84 L.J., Mat. 180» Hut see also Duns \ Davis, 14 P D 162 D 
(5) Aftei a deeiee of judicial separation in favour of the part\ m whose custody 
children of the mam ige have been plated, th(‘ Couit ma\ allovs the 
intcr\eiition of itn> pcison in thtui behalf to (jiiostion the ptopnet\ of 
the eoiitinuance of such tiistodj. Godrich \ irodiich, 48 L J , "Mat. 
2; LR., 3 r. 134 ‘ E 

(c) Upon any question regaidmg the custody, mainteiiaiK e, or education of the 

children, the mairiage of hose pai cuts is the subject of the suit, thud 
partie.s mav inter vene and plead on fiehalf of such children, if the\ 
show that they aie entitled to do so Chetii ynd v Cfietwynd, 34 L. 
J., P. A M. 130 ; L.R., 1 P 39. F 

(d) " It was the obvious intention of the legislature that the Court should ha\e 

the pow’er to make sui-h orders as it might think necessary for the 
benefit of the cliildieii themselves , and it eould not proiierl} exercise 
that most useful power iPit were to decline altogether to hoar what 
third persons had to sa> on the matter 1 1 might ho that a worthless 
father and mother having been divorced might marry again, and 
neither of them might be w'lllmg to havo the care of the children. It 
would be a great misfortune if this Court w'ore to abdicate the power 
given to it by tlioHc sections, by holding that no third persons could 
mteivcne for the benefit of the childioii.” Chetwynd v. Chetuynd, 31 
L.J., P. A M. 130 , L R , 1 P. 39. G 

(e) In a later case, it was hold that sect. I of the Matrimonial Caus(*s Act, 

1869, refers oiiiv to an ajiplie.ition to he made bv one of the parents, 
and th.it, upon the death of the parent w'ho w^as entitled under a 
dcLiee of judicial sepiiation to the eustod\ of the child, it was not 
competent to a tliird part} to apply tor the custody of such ehild 
Davis Davis, 14 P D. 162. H 
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(li) Form of such intervention 

The form of such intervention is by petition, and the interveners .ict at their 
own risk as to costs. Chetwynd v Chetivynd, 4 Sw. and Tr. 151 , 34 
L.J., Mat. 130. I 

(ill) Costs of intervention by third parties. 

If a third part> intcrvoneb he docs so at the peril of being condemned in costs 
if the intervention proves unsuccessful. Maich v. March^ L R,, 1 
P 437 , See iflso Chetwynd v Chetwynd, 4 Sw Tr 151. i 

(iv) Intervention by relations —Costs. 

When relations intervene in an api)licatu>n for the erstody of a child, they do 
&o at the peril of being condemned in costs, if their intervention is 
unsuccessful. Alarchy March and Palumbo, h "R., I V 437. K 

(v) Intervention by grandfather. 

In one case even after a final decree* of judicial sep.irat]on, the grandfather 
of the children was allowed to intervene and question the propriety 
of the continuance of the older, winch had been made in favour of 
the petitioner for the ciistodv of the childien Goodrich v. Goodrich, 
L.R , 3 P. 134. L 

A— PIUNCIPLES ON WHK^H COURTS ACT IN MAKING 
ORDERS AS TO CUSTODY OE CHILDREN. 

I,— INTEREST OF CHILDREN PRIMARILY CARED FOR. 

(1) Court must first see what is for the benefit of the children. 

(a) “ The fir^t duty of the Court is to eonsjdcr what is for the bonotit of the 

ehildroii, — that should bo the paramount consideration with the 
Court.” Sir R. Phillimoi e , D' Alton v D' Alton, 4 P.I;. at p. 91, M 

(b) The iiitorobts of the children aie paramount pending suit and on final 

decree Philip v Philip, 4i L J. M.it. 801 ; D'A v IT A, 47 L.J. Mat. 


(2) Mother given custody of children of tender years. 

Children of tender ace are usually entrusted to the mother, niaintonancc and 
access being provided foi in the order C. \ . C 27 L J. Mat. 80 , 
H V. H , 30 L J Mat 150 N-1 

(3) Education. 

On the question of education, the Court considers the welfare of the children 
from the points of view of their religious education worldly career and 
general bringing up D' Alton v. D' Alton, (1878), 4 P. D. 87 ; Syming- 
ton V. Symington, (1875), L R., 2 Sc <*k Div 416 , Witt v. Witt, (1891), 
P. 1G3, Laws of England, Vol 1C, P 578. 0 

II.— INNOCENT PARTY PRIMA FACIE ENTITLED TO CUSTODY. 

(1) Rights of innocent party to custody of children. 

{a) The innocent parent h.is a prima ficie right to the custody of the children. 

Mat tin V. Mai tin, 29 L. J , P & M. 106 , 2 L T. 118. P 

(6) Ab a rule, an innocent mother will not be deprned of the comfort and 
soeietv of hoi children, because of her husband's misconduct to her, 
Hyde V. Hyde, 29 L. J. Mat. 150. Q 
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'A.— PEINCIPLES NO WHICH COUETS ACT IN MAKING 
OEDEES AS TO CUSTODY OF CHILDEEN— (Confix wed). 

II.— INNOCENT PARTY PRIMA FACIE JINTITLED TO CUSTODY— (Con^inM«d). 

(c) Innocent parties are gencially ontitli'd to ^lie custody of the children, 
even when no misconduct to them is proved against the guilty party, 
provided the interest of the childien do not sulfor. Milford v. Milford^ 
L. R., 1 P. & D. 715. R 

(&) Reason of the above rule. 

“ With regard to the rights of the petitioner, the principle which guides the 
Court IS, that the innocent part\ shall suffer as little as possible from 
the dissolution of the mairiagc, and be preserved, as far as the Court 
can do so, in the ''.ime position in which she W'as while the 
null riage continued - lirst, b\ giving hei a suffioient pecunidry allow- 
ance for hei support, and, secj>ndl\,b\ providing that she should 
not bodopii\ed of the '.ocietj’ of her children unnecessarily As it has 
liecii put b} one of in\ predcce-^sors, ‘ the wife ought not to bi- obliged 
to bn\ the relief to which she is entitled owing to her husband's 
misconduct, at the price of being dcpined of the society of her 
children ’’ Vei ILinncn, J., in 1)' Alton v D' Alton, 4 P.D at p K8 8 

(8) But, it would be otherwise if the interests of the children require that they 
ought not to be with the innocent party. 

But the inteiest (d the children cnerride'% this jule as to the prtma facie right 
of the innocent part\ . 1)'A v D’4., 47 LJ. Mat 59. T 

(4) Means of innocent party is also to be considered 

Hence rogaid is .ilso had to the means of cdiUMtioii mid nuinitcnaine which 
the innocent partv has Milfofd v Milfoui, L R , IV and D. Vl5 U 

(5) Education of the children. 

The education of the children will be fico frfun then mother's control, if such 
IS their interest, though in other respects lier rights will be observed 
D\4 V. D'A , 91 L.J. Mat. 59 Y 

(6) Guilty party given custody when the guilt was not towards children. 

When, under peculiar circumstances, thciohad been no acts of violence tow'ards 
the children, the Court gave up one of them to the father, the party 
complained of Alaitin v. -Uaitin, 29 L.J , Mat. lOG , 2 L.T. 118. W 

(7) Guilty husband affectionately disposed towards children — Custody of sons. 

Where then* appears to bo no continuance of immorality, and the husband is 
affectionately attached to Lis children, and h<i.s alw'ays been so, and 
engaged in a prohtablc business, an order which should take from 
him the custody of his sons would not he conducive to their future 
welfare. Lyininqton hynwigton, L R., 2 H.L. (Sc.) 415. X 

(8) Custody of daughters lu the above case— Mother preferred to father. 

(a) In a .similar case, it w'ould be a very different matter with regard to the 

daughteis. Jjyminqton \ Lymington, L R., 2 H L. (Be ) 415. Y 

(b) Their mother, against whom nothing has been proved, is the natural 

person to have the cuslod\ of the daughters Lyniington v. Lyming- 
ton, L.R. 2 H L. (Sc.) 4J5. 
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A.— PRINCIPLES ON WHICH COURTS ACT IN MAKING 
ORDERS AS TO CUSTODY OF CHILDREN— (Co/z^i«itrr/). 

n.— INNOCENT I'ARTY PRIMA FACIE ENTITI.ED TO CUSTODY-fCowcZuded). 

(9) Husband guilty— Custody of children under fourteen years of age—Mother’s 
right— English case-law. 

(a| The Court, in a decree for a judicial separation, on the pround of adultorj' 
of the husband, on pi oof that he continued to li\e in adulter\, ,ivd 
that the child of the marri..,'Tc, a boy of thirteen, resided with him, 
there being no imputation on the wife, (lulered that she should have 
the custody of the child until the age of fourteen, provision bcMiig 
made foi the husliand haMiig access to him. Hyde \ Hyde, 29 L. 
J. TMat l.'iO A 

{b) The Court, in its decree for .i judicial sepaiatioii, on the ground of the 
husluiid's adultiTv, ord<‘red that the w'lfc should have the custody 
of lh(> eliildtei) undei fointeeii, until tlie\ should attain that age, on 
proof that the husband (oiitiniiLd the adulterou-' intercourse. Dutjqan 
V. Duqtjan, 29 L J , Mat. loth ^ B 

(c) Where the Court deirees a juda lal separ.ition at the suit of a wife, by 
rt'asori of eiuelt\, il will, in niahing iin older as to the i-ustody of the 
ebildicn acc(»iding to ilu* ciicuiiisLani cs of the ca.-^o, exercise a dis- 
crcti<uiar\ power exMssling that wliah i> ('xorvised by Courts of law 
1111(1 e<lUlt^ resjicctiii^ the cu^toJ\ of infants. Minsk \. Marsh, 1 Sw. 
Tr J12 , L J Mat 1 ) C 

fd) In a case, wdieii there wms no suggestion that the childi(*n bad been crucll} 
or impiopcrlN treated h\ the liiisband. tlie C(»ur< dnected the children 
* toieiniin in tlio m-lody «»f the inotlna so long .is she mainiained 

and piopcih ediu ated Ihi'in, w’lthouL expense to hei husband (he to 
ha\e piopci .icecss to theiiu till lhe\ should respectively attain the 
age ot hmrtecii Matsh v Mmsli, 1 Sw A Tr J12 , 28 L J. Mat. 

Id. D 

• 

(10) Interests of children, paramount consideration 

(a) In determining the cU'.lodN of ehildii*n, the interests of the children arc 

pai amount with the Couit D' Alton v D' Alton, 47 LJ., P.59,4 
P.L). 87. E 

[b) “ A wife liUMiig ohtamiHl a decree of indicnil separation on the ground of 

onuU\,the Couit heiiig s}iij-,iied tliat the ehildioii of the marriage 
would not l)C brought up as i.iu'fully .lud niorali) liy their father as 
b\ then mother, a*, an act ol justice to her, .ind for the advantage 
of the cliildicii, Ol deled tliiit she should ha\e tht* custodv of them 
with piovision foi then fathei hiving access to them ” Suygntc v, 
Swiqate, 1 8w it Tr 4H9 , 29 L J , Mat. 107 F 

(11) Wife successful in suit entitled to custody as a rule 

(a) Where the \vife sueci>ods in her suit, she is gcneiallv entitled to the custody 
of the cliildieii. ISoyntan v. Boynton, 2 S. di T 275 , 30 L J P 156. 
Brow'iie and Powles on Divorce, 7Lh Ed , 19C5, P 182. G 

(5) The successful party i.s goncrall} entitled to custody Boynton v. Boynton, 
2 Sw. Ti 275 H 
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General —(Continued). 

A.— PEINCIPLES ON WHI0H COUETS ACT IN MAKING 
OEDEES AS TO CUSTODY OF (Continued). 

II.— INNOCENT PARTY PRIM A FACIE ENTITLED TO C QSTODY- (Conrtnrxtfd) . 

(c) But tho Court will not deprive the father of the power of discharging his 

parental duties, except so far as is inevitable when the children 
remain in the custody of their mother. Maudslay v. Maudslay, 2 
P D. 25C. * • I 

(d) Whore the wife is the innocent party, she is entitled to the custody of the 

children as of right See Macleod v Macleod, 6 B.L.R. 318 , see also 
Chetwynd \. Chetwynd, L R. 1 P. & D. 39 ; Hyde v. Hyde, 29 L J. 
P & M. 150 , Duggan v. Duggan, 29 L.J P. & M. 159 , Sugqate v. 
Suqgate, IS & T 492 , Boynton v. Boynton, 2 S. & T. 276 , Marsh 
V. Marsh, 1 S. & T 312, cited and followed m 6 B.L.R. 318. J 

{e) Where a wife obtains a decree for ludicial separation on the ground of her 
husband’s cruelty and adultery, and there is nothing to impeach her 
own conduct, the Couit will allow her to have the custody of the 
children. 6 B L.R. 318. K 

(12) Reafion of the above rule. 

In committing them to tho charge of the mother when the innocent party. 

the Court acts upon the principle that a w^ifc ought not to be deprived 
of tho comfort and society of her childion by reason of the wrongful 
act of the husband. D^ Alton v. D'Altm, 47 L.J , P. 69 . 4 P.D. 
87. L 


(13) Above rule when departed from. 

{a) Courts will depart from the rule as to giving the custody to a successful wife 
when it IK for the intciest of the children that their education should 
be free from hei control. D' Alton v D' Alton, 47 L.J., P 59 , 4 
P.D. 87. ' M 

(6) For another case where tho custody of a child was refused to a successful 
wife Sec 3 Sw & Tr 248. N 

(14) Innocent wife asking for allowance, no disqualification. 

Innocent wife not to be deprived of her right to custody simply because she is 
. compelled to ask for alldkvanco. Bee Milford v. Milford, L.R. 

1 P. 715. 0 

(15) Husband's conduct. 

If the husband’s conduct has caused the breaking up of the home, his rights 
are disregarded iii the injured mother’s favour, if she is free from 
blame, both before and on decree of dissolution. Chetwynd v. 
Chetwynd, 35 L.J Mat. 21 , Marsh v. Marsh, 1 Sw. & Tr. 313. P 

(16) Prima facie right of father- Conduct towards children considered. 

(a) The father’s right of custody is respected when he has done his duty to 
them, though his conduct to his wife may have been blameablei 
Martin v Martin, 2 L.T. N.B. 118. Q 

(5) The Court usually permits the husband to retain the custody of children 
who are not of tender years, with access to the mother. {Ibid.) R 
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General— (Con^i?m«<2) . 

A.— PRINCIPLES ON WHICH COURTS ACT IN MAKING 
ORDERS AS TO CUSTODY OF CHILDREN— 

III.— GUILTY PARTY GENERALLY NOT GIVEN CUSTODY OF CHILDREN. 

(1) Generally guilty party not to be given ouetody of children 

(a) The Court will generally refuse to give the custody of the minor children to 

the guilty party, w'hether husband or wife. Hyde v. Hyde, 29 L J. 
P. d M. 150 Ma7sh v. Marsh, IS & T 312 , 28 L.J , P. & M. 13. 
Suqgale v Suqgate, 1 S. & T. 489 , 29 L J , P & M. 107 , Milford v. 

Milford, L.R , 1 P 715 , 38 L J., P. & M 63; Bent v. Bent and 

Footman, 2 S. & T 292 , .30 L J , P d M 175 , Clout v. Clout and 
Helbone, 2 S. dT 391 , .30 Ij J , P & ISI 170 , Kelly v. Kelly and 

Saunders, 5 B L R. 71 , Goad v. Goad, No. 09 P R. 1870. 8 

(b) If either is considered unfit, the Court will grant custody to the other, if 

not also unfit Suggate v Sugqnte, 22 L J Mat 29 L I. Mat 167. T 

(2) Exceptioni to the above rule. 

(i) Guilty husband reforming his conduct and olhetwise fit. 

When* the guilty party is the fatlu*i, hut lias diM-oiitiiiuod his adultery and is 
living a respectable life, and it is found that ho has always treated his 
children with kindness, the Court, while placing the minor daughters 
in the cusbidy of ihoir mother, may allow the minor sons to remain 
with their father Lynunqton \. Lyrnitiqton, L R . 2 H.L (Sc ) 415. 
Mai tin V. MaiHn, 29 L J , P. d M 106. U 

(ii) Guilty ivtfe. 

But, in the case of a guilty wife, the circumsiaiieos will have to be very excep- 
• tional before the Court will give her the custody of the minor children 

Barnes \ Barnes .uid B.Ij 11 1, P 463 Y 

(ill) Child of tender age - Mother's health affected by separation 

(а) When the child is of a very tender age and is at the time living with some 

one other than its father, .ind the health of the' mother or the child is 
being seriously afiected by thi* separation, in such a case the mother, 
though guilt} , would be allowed to have the custody of such child. 
Baines v Baines and Beaumont, L R , 1 P. 463 W 

(б) Where a wife had obtained a decree for judicial separation by reason of her 

husband's misconduct, the Court refused to give her the custody of 
one of the children of the marriage, who was an idiot and of the age 
of twehe, on the ground that the court would only deprive the father 
of tli(‘ custody of his child in favour of the innocent wife, when it was 
for her solace that she should have such custody. Cooke v Cooke, 3 
Sw. & Tr. 248 , 32 L J , Mat 180. X 

(3) Guilty wife— Discretion of Court. 

(а) Where a decree for dissolution of marriage has been made on the ground 

of the adulter} of the wife, and the infant children of the marriage 
have given into the custody of jhe husband, the court is not precluded 
from making an order giving, the divorced wife access to them, 
Handley v. Handley, (1891), P. 124 , 63 L.T. 535. Y 

(б) But as a general rule such an order v/ill not be made. Handley v. Handley, 

(1891). P. 124 ; 63 L.T. 535. Z 
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General — (Continued ) . 

A —PRINCIPLES ON WHICH COURTS ACT IN MAKING 
ORDERS AS TO CUSTODY OF CHILDREN— (CowcZwderf). 

lll.-GUILY PARTY GENERALLY NOT GIVEN CUSTODY 
OF CHILDREN— 

(c) When a marriage is dissolved on the ground of a wife’*? adulter^', the Court 
will not order that she have the custod> of, or access to, the children 
of the man luge. Bent v Bent and Foo/wien, 2 Sw. and Tr 392, 30 
L J., Mat. 175. A 

(4j Guilty wife**Oiving oustody to husband. 

On a sentence* of dissolution of marriage by loason of wife’s adultery, the Court 
\m 11 make an older tin her to deli\ur up the (‘Ustod\ of the children, 
rather than leave the husband to the dela\ and expense of establish- 
ing his light iis father at common l.iw Boyd v. Boyd and Collins, 
1 Sw. and Tr. 662 , 29 L.J , Mat 79. B 

(5) Husband leading dissolute life— Espionage. 

(а) When .i father, after a decree dis'^ohing his marriagi*, is shown to be lead- 

ing a notonously dissolute life, tin* Couit will hold him disqualified 
to ha\e the euslodj of his child. March v Maicli and Valumho, 
LR. IP. 437. ' C 

(б) The Court views with disfavour an al tempt to get up a chaige of adulLeiy 

against a husband, who has obtained .i decree dissolving his marriage, 
by tiacking him from plaie to pbiLO with a view to obtain an older 
depiiving hmi of the custodv of Ins children Maich v Match and 
Palumbo, L R , 1 P. 437. D 

(G) The home broken up by the husband. . 

The wife being blameless, the Court w'lll not assist the husband by whose mis- 
conduct the matrinioiiial home was liroken, but will charge him with 
the mainteiiaiicc of the children if he can pav for it, Milford 
Milford, L.R , 1 P cl D 715. ' E 

(7) Guilty parties. * 

Guilty paitics usuallv lose both custodv and aeeess, hut m fit eases the latter 
i.s puiinittcd. Bent \ Bent and F , 30, LJ., Mat 175, Clout v. 
Clout and II , ibid. 176, S€ddon\. Seddon, 31 L.J , !Mat. 102, but 
see Witt^ L T. Fc^b. 21, 1891, Bowbotkam v Roivbotham, 1 Sw. 

& Tr. 191 P 

(6) Subsequent misconduct of petitioner— Effect 

Where a wife had obtained a deeroeforthe dissolution of her marriage, together 
with an order for the custody of her children ; on proof that the mother 
was leading a profligate life, the Court v.incd the order, and gave the 
custody of the children to the father, in spite of the fact that he had 
boon found guilty of adultery Witt v. Witt, (1891) P. 163 , GO L J., 
P. & M. 63 Browne and Powdes on Divoice, 7th Ed., 1906, P. 132 

N B.— In arriving at the decision m this case, the Court was guided by the 
authontv of the House of Lords in a Scotch case, the ultimate result 
of which was that the custody of the sons was given to the father and 
that of the daughters to the mother. Symington v Symington, L. 
R., 2 Sc. & Div. 415. Browne and Powlcs on Divorce, 7th Ed , 1905, 
P. 133. Q 
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General— (Con^inuffZ) 

A —PRINCIPLES ON WHICH COURTS ACT IN MAKING 
ORDERS AS TO CUSTODY OF CHILDREN— 

II[.-GUILY PARTY GENERALLY NOT GIVEN CQSTOLY 
OP CHILDREN— fCoHcZztcZcd). 

(9) Death of innocent party will not entitle guilty party to custody 

A guilty party may lo‘4c tho custody of his childtou, even on the innocoiit party’s 
death Skimiej v. Skinner, 13 P D 90. H 

IV. -CASE WHERE BOTH PARENTS ARE UNFIT— CUSTODY GIVEN 
TO A THIRD PERSON 

Neither parent fit to have custody— Custody given to third person. 

(fl) Where the Cnuit was of opinion that neither of the paients w.is fit to have 
the care of the childieii, it oidereil that eertaiii i datives w'ho had 
intervened should have the eustodv of them^ the parents being allowed 
reasonable access Chetirynl v. Chetwynd. LR, 1 P. & D 39. 
Browne and i’owles on Di voice, 7th Ed , 1905, P. 131. I 

(6) When .i mainage has been dissidvcd on the gioiind of the niisc onduet of the 
hu'-li.ind, the Court, altlmiigh it niav deem him unfit to h.ive the rare 
('f tile children of the maiiiage will not di'prive him of his legal right 
to their Liistodv 111 favour of the wife if she also is unfit to he entrusted 
with tlioiii. In siieh a ea^o it will give the custody of the children to 
some tliiid person. Chetwynd v Chetwynd, 35 L J. Mat. 21, 
13L.T 171. J 

V. — IMPARTIAL CUSTODIANS I'HOVkBRI’J) 

(1) Impartial custodians preferred, pending suit. 

(a) The Coint piefc'rs removal of tho chihtron to an independent person, pending 

suit Boyyiton v Boynton, 1 Sw & Ti 3J1. K 

(b) An impartial person will not he inter fi*ied witir. Curtib Ciitlis, 27 L.J 

Mat 75, Sinatt \ Sptait, 1 Sw and 'I’r 215. L 

(2) Custody given to grandfather. 

Where a marriage was di'^solved on the giound of tho wife’.s adultery, the 
custodv of the eliildren was givi-n to then paternal grandfather, the 
father being absent in India Biowne and Powles on Divorce 7th Kd.^ 
1905, P 132 M 

(3) Custody in father’s absence. 

The Court decreed the custody (»f tin- ehildien, in a suit for dissolution by tho 
husband, who was in India, to the father or his agent, with a view 
that, 111 the fathci ’s absence the grandfather should have charge of 
them Ling v. Ling and J’lioi, 13 L.T. 083 N 

VI. — MISCELLANEOUS CASES 

(1) Wife unable to support children 

A wife li"ing separately from hei husband, and who has obtained the custody 
of their child but is heiNolf unable to '.upport it, may pledge her 
husband’s credit for reasonable expenses incuuod by her in providing 
foi the child Bascley v. Fordir, 9 B. and S. 599 37 L J. Q.P* 237.0 

(2) Wife petitioner leaving child in custody of intimate friend 

Whore a wife, who was about to petition for a dissolution of her m, linage, 
removed a child from home, tin’ Court, on evidence that the husband’s 
luothei was on g'lod teims with her daughter-Hi-lav.’ and attached to 
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General — {Continued ) . 

' A.— PKINCIPLES ON WHICH COUliTS ACT IN MAKING 
OKDBRS AS TO CUSTODY OF CHILDREN— (Cowciwdfrf). 

VI.— MISCELLANEOUS CASES— (ConcZw&id). 

the child of the mairriagc, ordered the custody of it to bo given to her. 
Boynton v. Boyyiton, 1 S. & T. 324 Browne and Powlos on Divorce, 
7th Ed., 1905, p 131. P 

^3) Attempt to get up charge of adultery against hutband to obtain ouBtody 

The Court views with disfavour an attempt to get up a charge of adultery 
against a husband who has obtained a decree dissolving his marriage, 
by tracking him from place to pl.ice, with a view to obtain an order 
depriving him of tlio custody of his children. March v. March, Ij. 
R , 1 r & D. 437 Browne and Powlos on Divorce, 7th Ed., 1905, 
P. 132 Q 

(4) Sanity of wife 

Where an application l)\ the wife for the custodv of childien wai-' opposed on 
the ground that ‘•he was not of ftOiind mind and the medical evidence 
was corillif ting, the Court directed her to bo examined by a physician 
nominated by itself, and on his certificAtc gave her the custc^dy of the 
the childien Duqgan v. Duggan, 29 L J P 159 Browne and 
Powles on Divorce, 7th Ed , 1905, P. 133 R 

(5) Children in mother’s custody— Father Btill allowed certain rights over them 

“ Where the Court has thought it right to give the custody of the children to 
the mother, it does not neccssaiily follow that it will go further and 
deprive the father of the power of exorcising parental judgment and 
discrimination with rcgaid to them, except so far as is inevit«ihle from 
their remaining in the custody of the mother ” Mnudslay v Mnuds- 
lay, 2 P.D. 256. Browne and Powles on Divorce, 7th Ed., 1905, 
P. 132. ^ 8 

(6) Subsequent variation of or^er 

If the parent, to whose custodv the iniiior childien have been entrustod is 
subsequcntlv proved to bo leading an immoral life, the Court will 
re.sciiid its order and give the custodv of them to the other parent if 
proved to be leading a respectable life, or to some other proper person. 
Marsh v iLra7 5/i aftd Plaumtto, L.R., 1 P. 437 , Witt v. Witt, (1891) 
P 163; 60L.J. P. & M. 03. T 

B— INTEEIM OEDEES. 

(1) Interim order for access pendente Ute. 

(a) The Court has also jurisdiction to order that one of the parties to tho suit 

shall have access merely to the ehildren of tho marriage. Browne 
and Powles on Divorce, 7th Ed , 1906, P. 130. U 

(b) And this jurisdiction it generally exercises pendente lite, by an interim 

order Thompson v. Thompson, 2 S. & T. 402. V 

(c) Until the Court passes its final decree in the suit, the Court can only make 

an inteiim order as to the custody, maintenance or education of tho 
minor children. Bee Cubley v. Cuhley, 30 L.J., P. & M. 161. W 
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General— (Continued) 

B.— INTElilM OliDEli^—iConfuiiieclK 

(2) Order pending suit for restitution. 

The Court has no power to make an ordci .is t<» the custody of r hildrcn pcndinrj 
a suit for restitution of conjugal lights. C/i-niiiti.s \ . Chambe7s, 
39 L J. Mat. ftf) , 22 h T 727 X 

(3) Father’s rights respected pending suit. 

(<i) The Court will hesitate brfoic iiiteiiei in^ diniiij; the pendency of the suit 
with the lather's Icniil riRht L'l the cii^tiid\ of his children, however 
vounp. Cartledqe v. Ctittledqe, 2 Sw. Tr 5(>7- Y 

(6) A father has in Knglish a Jep il nplit to the custody of his child, 

whether male or female, fiom it-, lnrth until it attains the ape of 
tw«Mit\-oiie In 7€ Aijat Kill*:, 21 Ch L> .317, 7 liuiufiiiset v VVinniawci, 
(IK )-.), 1\ 295 . 03 li J , P A M 110 Z 

(4) Mother’s desire not considered except in special cases 

The iiioLhci's (Jiiliiiai) ii.itui.il d- -.in* l'»r Ihi'in will not pifx.ul willi the Couit, 
if the childTen and ^In do iii»t su/lei l)\ Imuii^ .ip.iit. ^('ai tledtje v. 
Caitledqi\ 2 8w. A Ti. 507. A 

(5) Mother given preference when her health suffers by separation from children 

(a) If hoi health suffers fi«»iii llioii .ihscMKc wlnwi thev .in'\t'i\ \ouiip, and 

the} aie not under their lather’s lotd the mother in«iy he given 
eustod\ . Fifiinc^s Jl>n tunl J) , I K , 1 P iS. D 4(» i B 

(b) 111 the above « ase theCuiiil madi .iii older, eiviri^ the custody of two 

iiitaiit (hildnn tlu* one heiin; ol tlx .igi* ul ludwciii thiei* and four 
seals and llie otln‘i of eighteen inonilis — Id the mothej , tlie icspoiid- 
eiit ill . I <^1111 for dissoInliDii (>i ni.Liri.iec, (Ml th(' ground that tin' 
mothei's IxMlth was suJK‘nng fioui liuini; depnvi'd nl their soeietv, 
and that tlu>\ wen* living with i stiangei .nid ?m»L with the falliei 
{Ibid ) ' C 

((>) Wife taking possession of child 

(o) A wife U‘ft hei liu-.li.ind’-. htin->i‘ wilh .i»\ie\\ ol in-.tituting a suit for 
dis-.olul ion ol niaiii.igc hv ii.i-.on oliiinltv and adultciv, laKiiig vtith 
liti then lio\ lietwei n .« veil .ind immIiI ve.ii ol agi*. whom shi* pUi'ed 
III ii -.ehool I I [il hv .in ml ini.iti' li lend ot hci own (In an application 
fni ,111 iniei nil Older to pieveiili the f.iilKM uinoving him from the 
s( hool Jlilti, that the will’s iiilim.ite liieiid lonld not he (onsrdcrtil 
.111 iiidilleii nl i)ei -on hi lvmi ii the p.iilie-., and tin* Court ordoicd the 
ihild lo he giviij Uji lo the hii--l»ui'r- niolliei, vvlio, fiom the letters, 
.ippe.ijed to hi' oil good reim witJi t lie d.iughtei -in-l.i\v, .iii'l riltai lied 
lo I he lies li unluiL \. Inufnbtu, 1 ti’.v iV 'I'l J21 D 

(6) Pending a -.uiL loi dis>,oliilioM r>i mam oje h\ .i hn-^liai d n\ leasiiu oJ the 
wile’s .ulultei}, .-.he, HI an niipioju i ni.mnei, ohtiniid possession ol 
.111 inlaiil (.In Id ill tin niaiiiape, Liu ii living with lliL hiishaud. (In 
the liush.ind .leam t.ikiii,g the ilnld lioiii hi i , he endi iivoun d hv 
MoU 111 e to ;',et 11 fioiii liiiii, imt l.iiimg, .ippJied to the Cloiii t ioi an 
oidii that it might Ik* restored to her 'I’lie Com I ie|eiti'd tlie applie- 
atioii, on aeeouiit “f the iiiiproxinel} ol hei lomliK I, nnd < ondcinned 
her 111 the costs of llie iuoIk'h Alltn \ llhn nnd U' -lie?/,' 29 L.J. 
Mat K». B 
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Qeneral— (Co»<tnuec2) . 

B.— INTEKIM (Concluded). 

(7) Both partiei to be before the Court. 

It IS generally necessary that both parties must be before the Court before an 
interim order can be made. Stacey v. Stacey, 29 L.J., P. and M. 63.P 

(8) Ex parte application to restrain removal. 

The Court, upon aflidavit that the petitioner believed her husband intended to 
remove the onl> child out of the jurihfdiction of the Court, made an 
order, ad inlet ini, upon the petitioner’s e.r parte application, restrain- 
ing the rChpondent from roino\inp tlie child Harris v. Hams, 63 L. 
T. 262. G 

(9) Application for interim order to be kept distinct from main question in suit. 

(a) Applications for intcnni urdci.^ foi the ciistod\ of a child should be kept 

distinct from the main queslinn in the suit See Wallace w. Wallace, 
32L.J., P. andM. 31. H 

(b) iiut the Court, at the hearing ol a cause, will not ciitortain an application 

for custody of childicn if it is founded on evidence which would not 
be admissible in the cause. {Ibid ) I 

(t) If, however at the hearing, the facts proved would warrant such an order, 
e.g., if the respondent’s adulteiy is piovod, the Court may direct that 
the petitnoiei h.i\(i the < ustuch of the children until further orders. 
Wallace v Wallace, 32 L.J , P. and Mil J 

C— OKDEKS AS TO ACCESS TO CHILDKEN. 

(1) Pending auit— InterestB of ohildren to be considered 

(а) In exercising its disciction in the m.ibtcr of access to children bvi their 

paicnts, pending suit, the Couit is niaiulx iiiiluciRed cuiisiderationb 
toi the intoicsts of the children Philip \ Philip, ^ , P. 89 , 
27 L T. 592. K 

f 

(б) ThuicfoV’, wheiJ it wd'. ^itished that tin visit ol the niothei to the child, 

who was 111 .1 vci> sickly state, niiglit let.iid the child’s recovery, it 
rofuricd the uioUiei an ruder foi aices^ pending suit, though there was 
reason tf» .ippielii'iid tli.it the separation ol the nmtlii i fiom the child 
would Lxcreisi. a jncjudicial eltcct on the inother’.'i health {Ibid.) L 

(2) Motive for access ^ 

On an application toi an oidei ol an ess in < bildieii pending a suit on behalf of 
the niothcr, the (Joint nia\ u'ljuiie l.o be satisfied that the motive is 
natnial love and .ilbilioii foi the cbildien, and lhat the mother has 
no indirect oli|cct'>- in view, as to whii'h lap .e of tunc lu making the 
applicatiini mas be materidl Codtwqton \ Codtington and Anderson, 
3bw.andTr 4bo M 

(3) Access to children and change of custody— English Law and Practice. 

(a) A husband or wife, pa, i ties to a suit, m.i\, at an> time after decree, apply 

by summoijs foi aeces^ In u^. children of thcinarnage. Ihvoree Uulc 
212 , Laws of Lnglaiid, Vol XVI, P 577. N 

(b) And the registrar ma> make such order as he thinks fit, subject to appeal 

to the Gouit by eithei party if dissatisfied. {Ibid.) O 
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.C.— ORDEBH AK TO ACCEHS TO CHILDREN- -{Continued). 

(c) A wife’n adultery ought not to bo rogiirdod for all tniii', and in all circum- 

stanoos, {iiK Hufficicnt to di-^entitlo hor to access to, or even to custody 
of, her child, if undci sixteen. (Ibid.) P 

(d) The fact that change of custodv <>» hberU of Arn «ss ina\ unsettle the mind 

of the infant 1 *^ onh a circuiiistiinf o to be considered, and ought not 
to be regarded as a complete bai to an} change of custod} or to a new 
ordoi for access. Starh v Staik and Jlitchins, (1910), P. 190. * Q 

(4) Caies where applications for acceBS to children were refused. 

(i) Wife's application for access not bona Jide^ 

In case it IS found that the , such application would bo refused. 

Codrmgton \ Codrinqton and Andoson, (1861), 6 Sw. & Tr. 496. R 

(ii) Application for access by quiltp vnfe, 

(a) An was not refused till the time for rehearing had expired. 

Gndeiirh v. (hdciirh and Lara, Fordci and Kehey, (1869), 19 L.T. 

nil S 

(fc) It was fnrmcrh held lli»it tin* Court would not give twen .ic*cess to children 
to A wife lound guilt\ of .uhilteis Beiit v. Btnt, 2 S. (fc T 392, 5 
L.T. 1J9 T 

(c) But sulisoqueiilU tin* (Lint of Vppo.il d«”idi'd that lh(‘re was no general 
rule of pr<U'ti(e io tins, l)ut that the (’ouit had .in absolute discre- 
tion 111 the matter Ilaudleyi littndley, (1891), P 124 , 63 L.T. 535. 
Hrowiic and Powles on lh*«>iee, 7th Ed., 1905, P 130. U 

^ id) When the mairi.age is dissoKed on aceount of the adultery of the wife, .she 
IS not cntitU'd to ha\o .icicss to the (hildron of the marriage. 5 B.L. 
R 71. Y 

(c) But when the wife obtains .i decree foi ]udi(M.il separation on the ground of 
her husband’s iruelty and adultcrv, and theie is nothing to impeach 
her own eoudin t, tin* Couit wmH allow her to hhvo the custody of the 
children 6 13 Ii R. :tlS ‘ W 

(lii) Wife lunatic 

In cji^e w'here the wife w\is found to l)«* a I nn.it ic, an application for access hy 
her w'.is refused in the iiiteiests of the child. Bhihp v. Philips 
(1872). 41 L J. (P. iV M) 8‘). X 

(iv) Access refused to mothn whcje such access would be oqainst the interests of 
the child. 

Where the Court in the m.ittor of access to children was satisfied that the 
visits of the mothei to the cliild, who was in a vorj sickly state, 
might retard the ( hild’s roco^er\ , it icf used her an order for access 
ponding suit, tlioiigh there was reason to .appi chend that such refusal 
might injure her health. Philip v Philip, 41 L J , P 89 . 27 L T 
592. Brown and Powles jn Divorce, 7th Ed., 1905, P. 1 50. Y 

(v) Respondent disobeyxnq order of Court. 

The Court, having gT.iiiterl .a dceroi dissolving the marriage between the par- 
ties, on the petition of ihe wife, further ordeied that, on certain 
conditions, and after due notice, she should have access to her 
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C.— OEDERS AS TO ACCESS TO CHILDREN— (ConcZwdctf). 

cliildicii The respoudeiit for u Lime removed himself and one child 
be\()iid th<- junsdictioii of the Ciourt, and on his return denied to the 
petiiiioncr access to the child on the teims laid down by the Court. 

( )n tlic suf^^jrstioii th.it lie was .ijf.im aboiiL to leave this country, 
and on consideration of tlio appriiacliing vacation, the Court ordered 
that the child should be delivered up to its mothor forthwith, and 
that sjic should have the custodv ol it until the fifth day of the 
following term Pottuqnl\ Pin tut/iil, h J , Mat. 103 , 15 W R 9. 
Sec also J /to V Allen, 51L J., P 77 , Hyde v Hyde, 67 L.J. P. 89 Z 

(vi) Co'its 0/ motion Joi f/jccss, 

(n) 3’hc costs of an uiisucccs*^ful motion ])^ a wife for access to the children of 
the man lagc will not be allow’od Heptvorth v Hepiooi th, dO Jj J.. 
:\l.it. A 

(6) Whcie the Court decrees a ]iidicial separation in f.ivour of the husband on 
the gnuind of trueUa, and the wife altorwaids applies on motion for 
.11 le^^ to sojiK* ol the childieii of the inMniagc, and an order for access 
Is made, the wife is not entitled to have the costs of the motion taxed 
her hiisli.ind, .is li<* h.i'* not lefused hi‘r access to the children 
since the d.itc of the dci rec liacnn v Bacon, L R.. 1 P 167 B 

D— rjiAc^TKM^: A>n) 

(J) Prayer for custody m petition 

(<i) Where it is intcndiHl to isk foi the custody of childien, \vords to that 
effect ‘'liould be inseited in the preUer of the petition. Boddy y 
Boddif, 30 L rl , P Ki-l Browne and Powles on Divorce, 7tb Kd., 
PJO.O, P J3-) C 

(6) If the pi rm.ineut ciistodN of the tlnld is < burned a prayer to that cflect 
should he inserted in the petition Seipnnm v. Seymoui, 1 Sw & 
Tr 332. D 

(c) The Court will not, at the hcaiing of a suit for dissolution of marriage by 
reiison of tlic wile’s adulteiy, ordei the petitioiiei to ha\e the custody 
of the I liildrori of the m.iriiage, unless the petitioner prays for such 
eiistody Buddy v. Boddy and Chnvet, .JO D J., Mat 163 E 

(2) Custody not prayed for in petition — Sepffrate petition must be filed. 

“ If the I iJ->tod\ of till i hildieii of the inairiage is nob prayod for in tho peti- 
tion It is neies-i.ii v to file a sep.irate petition for that purpose, which 
must be tiled .ind sei\ed in the same way as an ordinary petition.” 
Blow lie .iiid Powle-. on Divorce, 7th Ed., 1905, P 413. F 

(3) Order for custody when asked for at hearing 

“ Whore the custod\ of the ihildien is asked for at the hearing, the order for 
such enstod\ forms part of the decree ” Brow'nc and Powlea on 
Divorce, 7th Ed , 1905, P 413. G 

(4) Applications for custody how made-English law and practice. 

Applications for purposes of ciistod\ are made on summons to the Judge in 
Chambers, supported bv aflidavit. See Divorce Rule 104 ; Anthony 
V. Anthony, (1860), 30 L J. (P.M. and A.) 208. H 
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(5) Application foraocesB, how made — English law and practice. 

Applications for access are made to a registiar, subject to appeal to the Judge. 

Divorce Rule 212. 1 

(G) Affldavita. 

The Court will not allow affidavits to be usid as to the truth or falsehood of 
chaigcs brought b> the parties to the iictitirm against eaih other • 
Ryder v. Ryder, 2 Sw. Tr ‘ii.") , 30 L J , Mat. 4-4. J 

(7) Paternity of child, question as to, roust be raised on pleadings. 

Where the respondent desiics to (juestion the patciiiitv of children, whoso 
custody is claimed in a p».‘titi«»n, the question of siuh paternity must 
be specifically raised in the answer , otherwise the party opposing the 
custody will not in future he allowed, at the hearing, to question the 
paternit}. Gordon Gordon and Bell, (190:1), P 92, Brow'nc and 
Towles on Divorce, 7th Ktl , l!i05, P. 134. K 

(Hj Allegation of illegitimacy — Proof of non-access to be given. 

(u) “ Where a wife respondent allogc‘d that a child born dining the marriage 
was the child, not oi the petitnmei but of the eo-iespondeiiL, and de- 
sired the custodv of It on th.it giound, tlie C’ouib held that she must 
show th.it her husband could not liivc had such .iccess to her as 
iiiight result in his paicrniiN* IJiovmh* and Powle-* on Di\oicc, 7th 
Ed,lU05, P lU. L 

(6) Otherwise the pi esuniption ol legitiin.K'v iiiiist pnwail Gordon \ Gordon 
and Granville Gordon, fl'JOd), P. 141 Browne and Puwles on Divorce, 

• 7th Ed., V.m, P 134 M 

(9) Agreement between parties as to custody. 

The statutory power of thi* Court .is to mainti'iiance and education of children 
after dceioe is not allei U-d b\ an\ agieonicnt made between the 
parciit'a. Bishop \. Bislwn, (lS97), P. #3^, GG L J P G9. Browne and 
Powlos on Divone, 7th Ed , 1905, P. 131. iN 

DO) Motive of applicant. 

(a) The Court w'lll re, I Hire to be -^atislied that the motive of the applicant is 
n!itu»,tl love .ind affection foi tin* children, and that he or she has no 
indirect object in view Codnnqtcn v ('odrinqton, 3 S & T. 49G, 10 L. 
T. 387. Brow no and Powlos on Divorce, 7 th Ed , 1905, p. 131. 0 

(h) Where the object of a wife w'ho claimed I he custodj of the two children of 
the mariiage was to bring them up in the Roman Catholic religion, 
thev having been pieviouslv brought up .is Protestants, tht Court 
nanmitti'd their custodv to the mistress of the scIkjoI in which their 
father had placed them, hut g.ive to both parents full .access to them 
D' Alton V. D' Alton, 4 V D s7 Browne and Pow'ies on Di\oico, 7th 
Ed., P. 131 P 

(11) Intervention of third parties allowed. 

The Court will, if the circumstances of tlie case warrant it, allow persons, who 
arc not parties to a suit, to intervene and plead upon the question of 
the custody, maintenance and education of the children of parents, 
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whose marriage is the sub]e(*t of the suit. See Chetwynd v. Oietwynd, 
L.R., 1 P. & D 39 . 31 L J., P 130 Goodrich v. Goodrich, L. R., 3 
P. & I). 131. Browne and Powlos on Divorce, 7th Ed., 1906, P. 131 ; 
Match V. Match and Palumbo, (18G7), L.R., 1 P. & D. 437. Q 

(12) Application by a third peraou when made. 

Such an application cannot, however, be made by a third party after the 
death of a petitiuncr. Davis v Davis, (1889), 14 P.D. 162. R 

(13) CuBtody given to third person. 

If entrusting the children to an innocent mother would result in a charge of 
thL*ir religion, the custody mav be given to a third party. D’ Alton 
V. D’ Alton, (1878), 4 P.D 87 Daws of England, Vol IG, P. 679. 8 

(14) Ability to provide better maintenance to child, no ground to prefer a third 
person 

Nor will aguiltv husband’s father ho allowed to have the children, against the 
will of the wife, mcrcU because he is able to provide for them better 
than she. Milfotd \ Milfutd, (18G9), L R , 1 P and D. 715. Laws 
ot England Vol. IG, P 579 T 

(15) Costs of third parties intervening 

If third parties intervene, thev will do so at then own risk as to costs. March 
V. Match, Ij.K , 1 P and I) 437 Browne and T^owles on Divorce, 
7th Ed , 1905, P. 131 ’ U 

(IG) Both parties to be before the Court 

The Courtis not in a positum to doal with a petition for custody 9! children 
until both parties are before the Court Stacey v Stacey, 29 L.J., 
Mat 63, 8 W.R. 341. V 

(17) Order as to custody on motion to make decree^is/ absolute— Notice. 

(a) The Court will ^grant the custodv of children on the motion for making a 

docroe msi absolute without petition. Davies v, Davies, 15 W.R. 
344 (Eng ) W 

(b) But notice must be given previouslv to tin* other side of the intention to 

apply for such custody. Davies v Davies, 15 W.R. 344 (Eiig.). X 

(18) Service of petition * 

(a) On a petition by wife foi the custodv of her children it was held that where 
the original petition conliiiiied a prayer for the custody of the children 
an order may ho made without further notice to the respondent. See 
Horne v Ilotne, 30L.J., P. & M 200 , Wilkinson v Wilkinson, 30 L. 
J., P. & M. 200 (note) cited in IR C. 473 (476). Y 

(5) Where the petitioner in a suit for judicial separation desires an order as to 
the custodv of the children of the marriage, after the decree has been 
made, the intervention of the Court should be sought by petition. 18 
C. 473 (476). Z 

(c) Generally speaking, in such a case the Court will not act ex parte, but the 

petition must be served, or some sufficient form of notice must be given 
in ordei to show the respondent w'hat the Couit is to be asked to do. 
IH 0. 473 (476). A 
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(d) But it has boon hold in England that if notice of that had been given at 

an earlier stage of the case, then notice of the petition itself need not 
be given Soe 18 C 473 (47 Gj B 

(e) Where the respondent was served with a petition for dissolution of marriage 

coiitaiiiing a pr.iyer for the cu-^todN oi children, but did not appear on 
making the deeree absolute, the Court gave the custody of children to • 
the petitionei, though no iiotiei' of the iippliiation has been given to 
the respondent. ^Yllkvn&on v ^Ylll^.mson, 30 L.J , P. & M 200 (note) 
followed m 13 C 473 (4iG) C 

(f) Wheie a copy of the petition praving loi a certain order is served on the 

respondent, and he does not eiikT an appearance, no notice of a subse- 
quent application toi the s.ime relief need be given- Hoyne v. Horw^ 
30 L J., P. & M. 200 folkwed in 18 C 473 (47G). D 

(g) But if the petition dues not contain such })ia\cr, notice to the respondent 

isnecessaix. {Ibid) E 

{h) The original petition need not contain a form.il pra\er for the custody of 
the children. 18 C 173 (47(J) ’ F 

(i) It 18 enough if the petition warned the respondent that such an application 
would be made. 18 C 473(l7'i) Q 

0) It IS inoie eoirect pioeeduie noL to iiit hide a formal pi.uer foi the custody 
of the child in the original petition, but to make a scpaiate applica- 
tion for it subs('(]Uent to the decree. 18 C. 473 (477) H 

(10) Delivery— Peraonal service of order— Writ of sequestra tion— Discovery in aid 
of execution. 

On the application by a hu -blind, wlm had oiitained ii> doi lee foi divorce 
agiiiTHt Ins wile, an ohUm \n.i-. m.ub' tbat Ibf wifr should delnei up 
inld the east«)d> nl the 1 ui-.1».iik 1 lln' ilBildien of the mairiage The 
wife knew ol the oidei , but t \.ided ummcc of it, and di^-obeyed it. *On 
the applu itioii of ilie husband an oidoi was then made dorlarmg the 
wife Lontumacious and in eoulempl., and duct ting that a wiit of sc 
questr.itioii should issue against the estate and effeets of the wife, and 
that hei mother, sistei and biothei -in-law slnnild atti'iid the Court to 
be exam mud ii'- to hei \\h<.iealKiuLs — Held on appeal — firU, that as 
the wife kiifw of the oid«*i toi delivci , up ol the (hildicu, and ev<ided 
seiMce it, fM'isoiiiil sciMie «»f tin' order upon her was not necessary 
to give the Cmiit |uri'-di' Lion tr> I'sin’ the wiiL of seque?liation , 
Accond/i/, that the genei al form of the wriL of setjuestiation against 
‘ the estate and oiletts” of the wife, without an\ expioss limitation 
therein to separate piopi‘it> ot (he wifi* not subject to a restiamt on 
anticipiition, was light, l)ut that the wiu would onl> operate on her 
separate piopeitj wliifh was not so subject , thifdlff, that the Court had 
no jiiiisdictioii to oidei the ai't ‘iidain e of thud ji irtien toi ex.inuiia- 
tioii V Motley, 20 ^ h 1) 120, D , Miliey \ Millet, L R 2 

P, 54, Expl,) Hyde V Hydt 57 L.J., P 89, 13 PD 166, see also 
Allen V. Allen, 54 L J , P. and M 77 , 10 r.D. 187 I 
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(20; Non-appearance of respondent 

A respondent who is served with a copy of a petition for disi^lution of marriage, 
containing also a prayer foi the custody of the children of the marri- 
age, if ht) docs noL axipear, is not entitled to notice of the application 
WilkniiiOyi V. Wilkiyisun, 30L.J , Mat. 200, n. J 

(21) Access to child pending suit, power of Court to order 

(а) The Court has jpower to order that the party who has not the custody 

of the child thall hjue access to it pendente lite, Thompson v. 
Thompson^ 2 S & T. 102 , .31 L J., P AM 213. K 

(б) The Court has, however, a disuction in the matter of giaiiting such 

parent access to the child ponding suit, and in the exercise of that 
discretion the paramount ct>nsidoratif)n for the Court in the interests 
of the child itself. Phillip v Phillip, 41 L.J , I*. & ^M. 89 L 

(c) Where, therefoic, it apjieaied that thoMsits of the mother to the child, 

who was in a vcis weak state of health, might retard its recovery, the 
Court refused to make an order for access pending suit in her favour, 
although thcic was reason to apprehend that the separation from 
her child would allcLt the mothers health. Phillip y Phillip, il 
L J , P A M. 89 M 

(22) Discretion of Court 

The Court w ill dci id(' oai h i as«> jiccoidirig t<) its own circumstances without 
icgsiid to wlif» lias the right to the tustod^ at common law. See 
Spintt v Spratt, IS AT 215. Browne and Powles on Divorce, 7th 
Kd , PJ05, P i:3l . t N 

(23; Common law right of the father to custody. 

(а) Whilst the guilt oi innocciKo «il the .ictused pait\ is still m question, the 

Coiiit will not, c\i cpt lor goud < aiisc 41i(>\\n, take aw.iy, even by an 
interim ordci.flln* (oinnion l.iw right ol llie father to the custody of 
his childien Caillid,fe v Vaithdife, 2 S. A T 507 , 31 L J P. 85 
liiowne and Po\Nle*^«ui iMvoiie 7th I'al., 1905, P. 129. 0 

(б) But where it lia-. nitidicd tli.iL tin- motln'i ’s lie.ilth was being borioufa- 

1\ aJlected b\ tin Ids-, of Ini tliildii’ii’s sdlicIv, the Couit has given 
hci the custDd\ of them ft ndente lite, .ilthongh she was accused of 
aduUen Pomes v Pomc'^, B.R , 1 1’ A D 4G3 Biownc and 
Pow'les Dll l)i\Dicc 7th Kd , 1905, P 129. P 

ic) Whcir .1 niai iiagp was di- .»lvcd on the ground of the husband’s adultery 
and aggrav.ited eiiu*lL\ the Point inseited m the decree a declaiatioii 
undei this seeliou \ Pkinnet , 13 P D. 90 Brow'iic and 

powles on Divorce 7th Ed , 1905, P 12‘1 Q 

(d) but befoie making an order under this section ujioii a wife’s petition for 

judicial sepal atioii on tlio ground of her husband’s adultery and deser- 
tion, the Coiiit Will ir quire very stiong oMdcnce that be is a person 
unlit to ha\e tlic lustodv of Ins children. Woolnolh v. Woohwth, 8G 
L.T. 59H (1902) , Browne and Pow'lcs on Divorce, 7th Ed., 1905, 
P. 129. R 



357 


B. 44] Act lY of 1869 (divorce). 

General — {Continued ) . 

D.— PKACTICE AND PROCEDUKE— 

(24) Parental control. 

The Court^Hvill not deprive a respondent f.ither, on decree apjAinst him, of the 
power of exercismp; his pcaieiital judgment and discrimination w'lth 
regard to his children, except so far as is incM table from their ronidin- 
iiiR In the custody of their mother. Maudslayv. Maudslay, L.R , 2 
P.l>. 256. B 

(25) Benefit of children and interesis of innocent partv to be considered. • 

111 dealing with apidi cat ions ff^r (ii-.tofp t)f .unl .icto*»s to childien, the Court 
consideis, hist, what is foi the benefit of the children , and secondly, 
the interests of the innoieiit pjiit\ to the suit. D' Alton v. D' Alton, 
4 P.3). 87 , 37 L J P 59 Browne and Powdes on Divorce, 7th Kd , 
1905, P. 129 T 

(26) Children not to be taken out of Court's jurisdiction, except by leave of Court. 

(3nce a suit has been commeiu'ed, tliethildi<*n of the marri.igu should not be 
ri'innved from the persip.i m whose i ustc»d\ thev are dc facto, or out of 
the ]iinsdictioTi, except bj leavt of the Court. See Harris v. Hain^, 
(1890) 63 L T. 262. U 

(27) Sanity of wife 

An iipplieation of a w'lfe foi the LUst«Kl\ of the childien was opjiosed on the 
giound that slit was not of sound mind. The (widencc of medical 
men adduced bv ih“ p.irties.w.is eonllietuig, .ind it appealed uhat they 
woie not much comersant with .illis tioiis ot the brain, the Court, 
tlieiehne, dirts ted a poisrmel i x.miination of the wiic l)\ an eminent 
pli>sieiaii, and upon lii> < t rtilu ate gave hei tli(‘tustod> of the children. 

^ DiKji/an V. Dnqyan, 29 L J , Mat. 159 Y 

(28) Disobedience to order. 

Wlieic (he niarinige had been di'^sol'ed on the wife’s petition, but the custody 
of the child of th( mariiage had been given to the le-^irondent with 
cK cess to the wife upon (ertain teiiiis, the le^iiondeiit having lefused 
his wife at toss a'> ordeied, the Court fsive hei the t ustody of tht child 
foi a limited tune. J*ottuqtil \ J'drtwjal, 35 L.J., P. 103. Brcvwne 
and Powdes on Dnoiee, 7tb Ed , 19U5, P. 132. W 

(29) Disobedience— Attachment- Knowledge of contents of order. 

An (»rder was made in a divorce suittli.it ” the ehild. issue of the mariiage 
betw'eeii the petitioiu*! and lespoiideiit, bo lorthw'itli delivered up to 
and loniiiin in the custody of the petitioner until farther order of the 
Court, but ... . that sui b thild be not removed out of the 

]urisdictiou of the Court without its sanction” This order was brought 
to the knowdedge of the lespondent, who took the child out of the 
jurisdiction and ret.uiiod its custod\ Legal service w'as not effected 
upon him. The (’oiiit, upon ea patic applicatio.i by the potitioiiei, 
ordered a wiit of attiicliiiiciit to issue against the icspondent. Favard 
V. Fava 7 d, 75 L 11 661t X 

(30) Penalty for defying order of Court 

(a) A parent who impiop^Tlv lemovemi child from the custody oi derod by the 
Couit may be attacdied for contempt Bee Symoiids v. Syrnonds, 1872 
L.R , 2 P. and D. 447. Y 
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(6) An ex parte application may be sufficient if service be impossible. Symonda 
V. Symonds, L.R., 2 P. and D. 447. a Z 

(c) If an order to give access bo disobeyed, custody may be, temporarily at any 
rate, transferred to the other party Portugal v. Portugal, (1866) 35 
L.J., P. and M. 103. A 

id) And the Court ought not to hesitate to send to prison a party to a divorce 
suit who deliberately, not tuchiiically only, defies the court and takes 
the law into his own hands. Stark v. Stark and HitcJwas, (1910) P. 
190 , C.A. Laws of England, Vol XVI, P. 678. B 

(31) Refusal to make any order. 

Whore a husband, by reason of whoso misconduct the marriage was dissolved, 
was li\ing in America, and the children remained in the custody of 
the mother m this country, the Couit refused to make any order as to 
their custody f(»r any such order must have been final, and the circum- 
stances and relative position of the parties might be inatcrially altered 
in the lapse of years. Robotham v. Rohotham, 1 8w and Tr. 190 , 27 
LJ., Mat. 61.* C 

(32) Variation of order— Custody of child 

(a) Where a decree foi dissolution of mainage had been pronounced on the 

wife’s petition, on the ground of the husband’s adultery and cruelty , 
and the custody of the children of the marriage had been given to her, 
the Court, two years afterwards, being satisfied on affidavit that the 
wife was unfit to be entrusted with the custodv of a little girl, a child 
of cloven years old, one of two children of the marriage, and that the 
hu‘'band had since the decree was made absolute married again, and 
had been and was then leading a reputable and moral life, gave him 
the custody of such little girl, in spite of the fact that he had former- 
ly been found guilty of adultery and cru&ty The other child, a boy, 
had alwa}s rumamed with the husband Wxti v. GO L J., P. 
63 , (1891) P. 163. D 

(b) It was hold that the Court under the corresponding section of the English 

Statute had no power to vary or alter an order as to the custody of 
children. Cu7tis v Curtis^ 1 S and T. P. 178, 67 L.J.P. 90. 
Browne and Powlos on Divorce, 7th Ed 1905, P 127. E 

(33) Maintenance of child in custody of mother. 

Whore alimony had boon allotted to the wife and the only child of the marriage 
left in her custody, •pendente litc the court refused to order the hus- 
liand to contiibutc to its maintenance. Cranwell v, Cranwell, 19 
L.T. 611. • p 

(34) Rule ai to custody in Irish Bill for divorce. 

In an Irish Divorce Bill, although no separate action has been instituted in 
Ireland for the custody of children, the House of Lords will sanction 
a clause giving the custody of the children to the innocent party." 

, Hart’s Divorce Bill, (1R9H) A.O. 306— H.L. (Tr). Browne and Powles 

on Divorce, 7th Ed. 1905, P. 134. 0 
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(85) InJanctloB. 

(а) An injunction may be obtained for the direct purpose of preventing the 

removal of children out of the jurisdiction. Hyde v. Hyde, (1888), 13 
P.D 166. C A. Laws of England, Vol XVI, p. 679. H 

(б) An interim injunction was granted ex parte to restrain a husband from 

taking a child out of the jurisdiction till an application for custody 
pendente lite could be made Harris \ Harris, (1890), 63 L.T. 262. 1 

(36) Coata of wife’a application for acceaa 

(а) The costs of a wife’s unsuccissful motion for access to the children pending 

suit will not bo allowed her. Hepworth v Hepworth, .30 L.J , P. and 
M. 253 ‘ J 

(б) And a wife who takes out a summons for access, which has not been refused 

to her, will not be allowed her costs against her husband although 
she succeeds. Bacon v. Bacon, I18P6), L.B.l. P. and D. 167. Laws 
of England, Vol XVI, P. 579. K 


XIL—FliOCED URE, 

45. Subject to the proviHions herein con- 

Oodo of Civil Pro- tamed, all proceedings under this Act between 
dure to apply, • «=» 

party and party shall be regulated by the Code of 

Civil Procedure. 


(Notesl. 

Genera). 

(1) Written statement 

(a) There i-i nothing written in the Act or in the Code of Civil Procedure 

which makcb it compuls(»r\ on a parlj who tenders a written state- 
ment of his own accord to present if before the first hearing of the 
suit 4 B. L. K. (0. C. J.) 51. * L 

(b) Thus, whore in a suit for divorce on the ground of the wife’s adultery the 

co-respondent suo inotu filed a wiitten statement only four days 
before the hearing, and g.ivc notice thereof only one day before, held 
the application was filed in time and could not be taken off the file. 
4 B. L. R., (0. C J.) 51 M 

(2) Scope of this lection and S 7. 

All the procedure under this Act is, according to this section, to be regulated 
by tbo Code of Civil Procedure, S. 7 of the Act applies not to points 
of procedure, bub to the general principles and rules on which the 
Court IS to act and give relief 4 B. L. R. (0. C. J.) 51. N 

(8) Applicability of proviflioni of Civil Procedure Code. 

S. 141 of the Civ. Pro. Code, 1909, provides as follows — 

“The procedure provided in this Code (Act V of 1908) iii regard to suits shall 
be followed, as far as can be made applicable, in all proceedings in 
any court of civil jurisdiction.” N-I 
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, M. The forms set forth in the schedule to this Act, with 
such variation as the circumstances of each case 
iti)dTtatomente?'“"'* ’’equire, may be used for the respective purposes 
mentioned in such schedule. 


(Notes). 

« 

General. 

(1) Forms adopted from those in use in English Courts. 

These forms are in the main taken from tho-ie issued hy the Court for Divorce 
and Matriinnnial 111 Kurland S *0 Macr.io on Divorce, 1871, 

P. 134 0 

(Q) Forma not intended to be literally followed 

(a) These form-, arc not mtondud to be litcrallv followed , but onh to serve 
as general examples See Per Cresswell, J in Evans v. Evans, 1 Sw. 

Tr 78. P 

{b) Thu^, though the form coneerning the respondent’s statement .xs toiriconso 
mercl\ makes him sl.ate In'! net annual income, it has been held that 
this IS not siitlicjc'iit, but that tlie gross annual income should be 
stated and that the deductions thciefrom are to be specified. Nokes 
V. Nokes, 3 Sw. I'L Tr 52U . 83 L J , P. d- lU. 24 Q 


Stamp on petition. 


47. E very petition i under this Act for ti decree of dissolution 
of marriage or of nullity of mairiage, or of judi- 
cial separation ^ ^ shall 2 ^ * state that 

there is not any collusion or connivEwice 
ab^n^coo?coiiuaion^ between the petitioner and the other party to the 
marriage ; 

r 

the statements contained in every petition under this Act shall 
be verilied by the petitioner or some other compe- 
veritied™^°*^^ person in manner required by law for the 

verification of plaints and may at the hearing 
be referred to as evidence « 


(Notes). 

General. 

(1) CorrespondiDg English Law. 

The Matrimonial Cau'ie^! Act, 1857 (20 & 21 Viet. c. 85), S. 41, Provides 
that — 


“ Every person seeking a decree of nullity of miirriage, or a decree of judicial 
separation, or a dissolution of marriage, or a decree m a suit of jacti- 
tation of marriage, shall, together with the petition or other appli- 
cation for the same, file an affidavit verifying the same so far as he 
or she is able to do so, and stating that there is not any collusion 
or connivance, between the deponent and the other party to the 
marriage." 
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0) Court Fees. 


it--** Every petition,** 


For Court feo, see the COURT FEES ACT, 1870 (VII of 1870), Sch. II, 
No 20. R 


(2) Stamp, ProvlBion as to. 

The section as origin illy enacted contained a provision as to the value of the 
stamp to be affixed cm the petitions. This is now removed from this 
section , and the Couit Fees Act, 1870, enacts that every petition 
under this Act, except a pei.’tioii under S. 44 which is spocialh* 
• cxcmplcd must bear a Coiiit Fee stamp of the value of Rs. 20. See 
Court Fees Act, 1870, Sch IT, Art 20. S 

2 —** Separation . shall .. state,** 

N.B.-Thc \\ ords “ or of reversal of judicial se paration, or for restitution of 
conjugal lights, or for damages, shall bear a stamp of five rupees, 
and ", and the wordi " in the lii^t, second and thud cases mentioned 
in this section *’ wen* rcpcalc<l by Act VII of 1870 

3.—*' Collusion.** 

N B.— Sec Notes under S UJ, siqnn. 


4. — ** Connivance ** 

N.B. — See Notes under S 12, supra 

5.—*' Manner required by law for the verification of plaints.** 
Yeriflcaion of pleadings, provisions as to— in the Civ Pro. Code. 

(1) “ Save cis otherwise' pioviJcd Ik an\ Liw fi»i the time biing in force, eveiv 

pleading '>hall lu' \crilied .it the fuot b> the jurtv or by one of the 
parties pleading or b\ some otlici person pii»ved to the satisfaction of 
the Court to be aciiii.nntcd with the facts of Ibc e.iBC, 

(2) The person verifying shall specify , b\ refcience to thi' numbered paragraphs 

of the pleading, what he venfies of bi^ own knowledge and what ho 
vcritjcs upon iiifoniiiition reicned and believed to be true * 

(3) The \erifieatioii shall be signed b\ the per-.oii making it and shall state the 

date on winch and the place at w’liich it. w'as signed '* See Civ Pro, 
Code, l'J08, O. Vl, 1 15. T 

6 , — '* May at the hearing be referred to as evidence. ** 

English Law, 

Accciding to the practice of the English Courts an affidavit filed in support of 
a petition cannot be taken as evidence at the hearing. The petitioner 
must prove the case aliunde. See Deane v. Deane ^ 1 S. & T. 90 , 
Rattigan on Divorce, 1897, P 283. U 

48. When the husband or wife ?s a lunatic or idiot, any suit 
under thi.sAct (other than a suit for restitution of 
l^Sudson behalf of conjugal rights) may be brought on his or her 
behalf by the committee or other person entitled 
to his or her custody. 
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(Notes). 

Oeneral. 

N.B,— See also notes under S. 49, infra. 

(1) Suit by next friend of lunatic before adjudication of lunacy under Act XXXY 
of 1858-Maintaiaability— G.P.C , 1882, Ch. XXXI. 

After the institution of a suit for partition of certain lands by X (a lunatic) by 
his next friend Y, the former was adjudged to bo of unsound mind 
under Act XXXV of 1 858 and Y was appointed a guardian of the person, 
as well as manager of the estate of the lunatic. Held (1) that Y was 
not competent to sue as next friend of the lunatic, undbr the provisions 
of Ch, XXXI, Civ. Pro. Code, 1892. The provisions of that chapter 
are only applicable to cases where a person has been adjudicated a 
lunatic under Act XXXV of 1858 previously to the institution of the 
suit, (2) that, irrespective of the provisions of Ch. XXXI of Civ. Pro 
Code, 1882, on equitable principles, Y cannot sue in respect of the 
immoveable property belonging to X and (3) that the fact that X was 
adjudicated a lunatic under Act XXXV of 1958 and Y was appointed* 
manager of the estate of the lunatic after the suit was instituted did 
not cure the original defect in the proceedings as instituted. 13 6. 
65G. Y 

(2) C.P C., 1882, 8b. 443, 463— Lunatic defendant— No adjudication under Act 
XXXY of 18S8-Guardlan— Practice. 

Although S 443 of the Code read with S. 1G3, does not oblige a Court to 
appoint a guardian ad litem for a defendant of unsound mind except 
in the case whore he has been adjudged to be of unsound mind under 
Act XXXV of 1858, still, upon general principles, and in conformity 
with the practice of the Court of Chancery, the Court should assign 
a guardian ad litem fur the defendant if it finds, on inquiry, that ho 
is of unsound mind so as to be unfit to defend the suit. (See Daniel ^ 
Ch. Pr. Vol. 1, p. 182) 16 B. 132. [3^ C 1094 = 10 C.W.N. 719 = 4 

C.L J. 306 ; 20 A. 2 , 23 B. 653 = 1 Bom. L.R 88 , 24 M 604]. W 

i 

( 3 ) CPC, 1882, B. 463— Lunatic defendant -Guardian ad /ffcoi— Act XXXY of 
1858. 

Until a lunatice is declared such, under the provisions of Act XXXV of 1858, 
a guardian ad litem cannut be appointed, under Chap XXXI of the 
C.P.G , for a so-called Iftnatic m a suit. 6 M. 380. [Diss., 33 C. 
1094 (1097) = 10 C.W.N. 719 = 4 C L.J 306; 13 B. 656 ; 20 A. 2, 
21 M. 504], X 

49. Where the petitioner is a minor, he or she shall sue by his 
or her next friend to be approved by the Court ; 
and no petition presented by a minor under this 
Act shall be filed until the next friend has undertaken in writing to 
be answerable for costs. 

Such undertaking i * + * shall be filed in Court, and the 

next friend shall thereupon be liable in the same manner and to the 
same extent as if he were a plaintiff in any ordinary suit. 
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(Notes). 

General. 

PROVISION OF THE CIVIL PROCEDURE CODE WITH REGARD TO 
SUITS BY OR AGAINST MINORS AND PERSONS OF UNSOUND 
MIND. 

(1) Minor to me by next friend. 

Every suit by a minor shall be instituted in his name by a person who, in 
such suit, shall bo called the next triond of the minoi." See 
O. XXXII, r. 1, C.P.C., 1908 ¥• 

(2) Where suit is ioBtitnted without next friend, plaint to be taken off the file. 

“ Where a suit is instituted by, or on behalf cf, a minor without a next friend, 
the defendant may apply to have the plaint taken of! the file, with 
costs to bo paid by the pleader or other person by whom it was 
presented. 

Notice of such application shall bt* gi\en to such person, and the Court, after 
hearing his objections (if any), may make such order in the matter 
iis it thinks fit.” See Ci\ Pro Code, 1908, O XXXII, r 2. Z 

(3) Guardian for the mit to be appointed by Court for minor defendant. 

“ W^here the defendant is a minor, the Court, on being satisfied of the fact of his 
minority, shall appoint ii proper person to be guardian for the suit for 
such minor. An order for the appointment of a guardian for the suit may 
be obtained upon application in the name and on behalf of the minor 
or )>> the plaintifi. Sucli iipplicaiioii shall bo supported by an affidavit 
verifying the fact that the propost'xl guardian has no interest in the 
matter b in controversy iii the suit adverse to that of the minor and 
that he is a fit person to lie so appointed. No order shall bo made on 
an) application under this rule except upon notice to the minor and 
to any gu,irdiiin of the minor appointed or declared by an authority 
competent in that behalf, oi, where theie is no such guardian, upon 
notice to the father or other natural guardian of the minor, or, where 
there is no father or other natuial guardian, to the person in w'hosc 
care the minor is, and after hearing Xny objection which may be 
urged on behalf of any person served with notice under this sub-rule. 
Sec Civ. Pro Code, 190H, O XXXII, r 3. A 

(4) Who may act aa next friend of be appointed guardian for the suit. 

Any person who is of sound mind and has attained majority may act as next 
friend of a minor or as his guardian for the suit Provided that the 
interest of such person is not adverse to that of the minor and that 
ho IS not, in the case of a next friend, a defendant, or, in the case of 
a guardian for the suit, a plaintiff Where a minor has a gaaidian 
appointed or declared Iw competent authority no person other than 
such guardian shall act as the next friend of the minor or be appoint- 
ed his guardian for the suit unless the Court considers, for reasons to 
be recorded, that it is for the minor’s welfare that another person be 
permitted to act or bo appointed, as the case may be. No person 
shall without his consent l>o appointed guardian for the suit Whore 
• there is no other person fit aud willing to act as guardian for the suit, 
the Court mav appoint any of its officers to be such guardian, and 
may direct that the costs to he incurred by such oflirer in the per- 
formance of his duties as such guardian shall be borne either b> the 
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parties or by any one or more of the parties to the suit, or out of any 
fund in Court in which the minor is interested, and may give direc- 
tions for the re-payment or allowance of such costs as justice and the 
circumstances of the case may requiio. Sue Civ. Pro. Code, 1908, 
0. XXXII, r. 4 ’ B 

(5) Reppesentation of minor by next friend or guardian for the suit. 

“ pjvcry application to the Couifc on behalf of a minor, other than an appli- 

■ cation under rule 10, Sub-rule (2), shall be made by his next friend 

or b\ his guardian for the suit Kvery order made in a suit or on 
.in\ application, before the Court in oi by which a minor is m any 
way concerned or aftected, without such minor being represented bv 
a next friend or guardian for the suit, as the ease may bo, may be 
discharged, and, where the pleader of the party at whoso instance 
such order w'as obtained kiu'W, or might reasonably have known, the 
f.ict of such minoiit\ , with costs to ho paid by such pleader.” Sec 
Civ. Pro. Code, 1908, O. XXXII, r 5 C 

(6) Receipt by next friend or guardian for the suit of property under decree for 
minor. 

” A next friend or guardian for the suit shall not, w’lthout the leave of the 
Couit, icceivo an\ mone\ or other miw cable pioporty on behalf of a 
minor either — (ri) b\ way of compiomise befoie decree or order, or 
(6) under a decree or older in f.ivoui of the minoi Where the next 
friend or guardian for the suit has not been appointed or declared by 
conipotent autlioiity to lie guardian of the pioperty of the minor, or, 
liaMiig been so appointed or declared, is under any disalnlitv know'ii 
to the Court to roct ive the money oi other moM'ablc propcily, the 
Court shall, if it grants him leave to reeonc the proporU , recjijirc such 
security and gi\e such diicctions a^ woll, in its opinion, suftieientlv 
l»roteet the piopi'rtv fioin w'astc and ensure its pmper applic.ition.” 
Sec Civ. Pio. Code, 1908, () XXXII, i. (». D 

(7) Agreement or compromise by next friend or guardian for the suit. 

No next fiiend or guardian for the suit shall, w'lthout the leave of the Court, 
expressly recorded in the pioeeodings, enter into anv agreement or 
eorapiomise on behalf of a minor with lefcreiicc to the suit in w'hieh 
he acts as next friend or guardian. Any such agreement or compro- 
mise entered into withou^the leave of the Court so recorded shall be 
voidable against all parties other than the minor. See Civ I*ro Code. 
1908, O. XXXTI, r.7. E 

(8) Retirement of next friend 

” Unless otherwise ordered bv the Court, a next friend shall not retire without 
first procuring a fit person to he put in his place and giving security 
foi the costs already incurred The application for the appointment 
of a new' next fnend shall he supported bv an affidavit showing the 
fitness of the person proposed, and also that he has no interest adverse 
to that of the minor ” See Civ. Pio. Code, 1908, (). XXXII, r. 8. P 

(9) Removal of next friend. 

“ Where the interest of Iht next friend of a minor is adverso to that of the 
minor or where hi* is so connected with a defendant whose interest is 
ad\crbe to that of the minor as to make it unlikely that the minor’s 
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interest will be? properly protectod by him, or where he doe^ not do liis 
duty, or, during the pendeiie^ of the suit, censes to reside within 
British India, or for an) other nullif iciit cause, application may be 
made on behalf of the ininoi oi b> a defend.iiit for his removal , and 
the Court, if satisfied of the sulhiMi*ni*\ of the e inse assigned, may 
Older the iio\t friend to be loiiunod ai coidingl\ , and make such other 
order as to costs as it thinks lit Wlicrc the next friend is not a guard- 
ian appointed oi doelared b\.i n aiithonts competent in this behalf, 
and an appliv-ation IS III id*‘ b\ aguiidjan so appoint'd or declaied* 
who desires to be hIm'^elf .ippi.>nted in the place of the next friend, 
the Court shall icinovc the nc\L tiii nd unless it considci for reasons 
to be lecorded b\ it, that the ^uirdi.in ought not to be app-niitcd the 
next fnend of the minoi, and shall tliercnpon mip )int the applicant 
to be next friend in his jilai e iipiin sin h tciin-. as to the costs alro.id\ 
incuned in the suit as it think- lit’ See Ci\. Pro Code, 1908, 
O. XXXII, I 0. G 

(10) stay of proceedingB on removal, etc of next friend. 

“On the rctircmonl, remov.il oi death of the next iriend of a minor, further 
proceedings shall be sta\**d until tln‘ appointment of a >iext fnend in 
his place. Wlicie the plc.idoi of siicli mmoi omits, witliin a reason- 
able time, to take steps to get a Mev\ next fnend .ippointcd, am per- 
son mteiestod in the minoi oi in the maUet in is^iit ma\ apph to 
the Cout t for the .ippoiutnu'iit ot one, and the Coiiit m.i\ appoint 
such pcison as it thinks nl ' Sei* Civ Pro. Code, 1908, 1) XNlXTI, 
r. 10. H 

(LI) Retirement, removal or death of guardian for the suit 

I VVhoic the guardian foi the suit desiie-. to letne oi doe- not do his dutv, or 
\sliere other sufhcient giound i-inidc to appe ir, tin' ('oiii t may permit 
.such guardian to letne oi mav icmovt him, and in.i\ make such 
order .IS to I'Osts as it thinks til Where the guardian for the suit, 
retiics, dies or is removed b\ the (’oiirt dunng the pendemey cif the 
suit, the Couit shall .ippoint .1 new gSiaidian in his place. Sei* Civ. 
Pro. Code, 1908, O XXXll, i. 11. * 1 

(12) Course to be followed by minor plaintiff or applicant on attaining majority. 

A minor plaintiff or a minor not a pail\ to a suit on whose behalf an appli- 
catnm is pending sli.ill, on attuning majoiiU, elect whether ho will 
pioceed with the suit or .ipplication W^hcrc he elects to proceed with 
the suit nr applie.ition, he shall apply for an order discharging the 
next fi lend and for leave to proceed in his own name Tlic title of 
the suit or applu ation shall in suidi ease bo corrected so .is to lead 
thenceforth thus - “ A 11, late a minor, by C I), his next frnmd, 
blit now having attained inajuritN ” Whore lie elci ts to .abandon the 
suitor applicatio.i, hi* -hall, it a sole plaintiff or sole applicant, apph 
lor an ordei to dismiss the suit or application, on repayment of the 
costs incurred b\ the dohaidaut oi opposite party or which ma> have 
been paid bv his next friend. Aii> application under this rule may 
be made parte , but no order discharging a iiex^ Incnd and permit- 
ting a miiioT plamtifl to proccel in his own name shall be made with- 
out notice to the next friend ” See Civ. Pro C»-de, 190S , O. XXXll, 
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General — {Concluded). 

(13) Where minor oo-pJaIntiff attaining majority desireB to repndlate enit. 

“ Where a minor co-plaintii! on attaining majority desires to repudiate the 
suit, he shall apply to have his name struck out as co-plaintifE ; and 
the Court, if it finds that ho is not a necessary party, shall dismiss 
him from the suit on such terms as to costs or otherwise as it thinks 
fit. Notice of the application shall be served on the next friend, on 
any co-plaiiitif! and on the defendant. The costs of all parties of such 
application, and of all or any p^roccodings theretofore had in the suit, 
shall be paid b\ such peisoiis as the Court directs. Where the appli- 
cant IS a necessary part\ to the suit, the Court may direct him to be 
made a defendant. Sec Civ. Pro. Code, 1908, O. XXXII, r. 13. K 

(14) UnreaBonable of improper Buit. 

A minor on attaining majority may, if a sole plamtifE, apply that a suit 
instituted in his name by a next friend be dismissed on the ground 
that it was unreasonable or improper. Notice of the application shall 
be served on all the parties concerned , and the Court, upon being 
satisfied of such unieasonableness or impropriety, may grant the 
application and oidei the next friend to pay the costs of all parties 
in re'*p(‘ct of the application and of anything done m the suit, or 
make such other order as it thinks fit.” See Civ. Pro. Code, 1908, 
O. XXXII . r 11 L 

(15) Application of above Fulea to pePBona of unaound mind. 

“The provisions contained m rules 1 to 14, so far as they are applicable shall 
extend to persons adjudged to be of unsound mind and to persons who 
though not so adjudged are found bv the Court on inquiry, by reason 
of unsoundnes.s of mind or mental infirmitv, to be incapable of pro- 
tecting their interests when suing or being sued.” See Cii Pro 
Code, 1908, O. XXXll, r 15. M 

(IG) Saving for princes and chiefs 

“ Nothing m this Order '^hall apply to a Sovcreigli Prince or Ruling Chief suing 
or being sued the name of his State, or being sued bv direction of 
the Govcrnor-Oeneral m Council or a Local Government in the name 
ot an agent or in any other name, or shall be construed to aSect or in 
any way derogate from the provisions of any local law for the time 
being in force relating to suits by or against minors or by or against 
lunatics or other persons unsound mind.” See Civ. Pro. Code, 
1908, O. XXXII, r. 10. N 

N.B — Fur cases on this section relating to suits by and against minors and 
other disabled persons. See Sanjiva Kao's Commentary on the Code of 
Civil Procedure, 1908, Notes under O. XXXll. 

** Such undertaking.” 

N.B. — The words ” shall bear a stamp of eight annas and ” were repealed by 
the Court Fees Act, 1870. 0 & P 


50. Every petition under this Act shall be served on the party 
to be affected thereby, either within or without 
British India, in such manner as the High Court 
by general or special order from time to time directs : 


Service of petition^ 
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Provided that the Court may dispense with such service. 

altogether in case it seems necessary or expedient so to do. 

(Notes). 

General. 

Correiponding English Law. 

The Matrimonial Causes Act, 1857 (20 and 21 Vjct , C. 85), S 42, provides that — 

“ Every such petition shall be sei ved on the party to be affected thereby, either 
within or without Her ^lajesty’s dominions, in such manner as the 
Court shall by any (Jneral oi special order from time to time direct, 
and for that puiiKise the Court .'^llallhavc all the powers conferred by 
any statute on the Court of Chimeeiv Piovidud always, that the said 
Court m.iv dispense with such service altogethoi in case it shall see 
necessary or expedient so to do.’* Q 

/ — Service of petition.*^ 

(1) Pernonal Service. 

(a) “Citations, and all othci iiistiumcnts rcquiiinR personal service, including 
petitions, must be pcisonally served if po<,siblc Divorce Rules 10 & 


16. R 

(6) The service mu-»t bo in the manner a-^ the Court directs by general or 
special order. M C A 1857, S. 42. B 

(2) Service diepenaed with. 

(а) Where>cr expedient, service ma\ be dispensed with altogether M.C.A., 

1857, 8. 42. T 

(б) When service of summons on a co-rc-pondeut k di-.penscd with undei this 

section the Court ought to .is-,ign its reasons for doing so. D L. 
• Salve V. Abler Ih Sab'e, P J 18%, P. 221. U 

(8) Service on a foreigner abroad- English Law 


“ As the Couit had no jiinsdu tioii against a foi(*igner, after he had quitted 
KngUtnd, for not rendeiiiig conjugal rigliU to his wife w'hile here, a 
petition foi lestitiition under these I'wciimstani'Os could not be scr\ed 
abroad before 1884 ” Finhace v Firehrace, 4 P D. 6J, >09; 
Chichester w. Chichester, 10 P D. 18G. Y 

(4) Service out of Jurisdiction of the Court. 

(а) Service oat of the jurisdiction of the Com t, except in suits for restitution 

against a foreigner (soeM C A. 1957, Ss. 41 & 42, App. A., sed quepre) 
may be effected without leave by the general order of the Court, and 
in the manner specified in the order on motion, when a special order 
IS required. Dixon on Divorce, fourth edition, P. 106, W 

(б) “ But now the Court appears to have jurisdictiou agamst all respondents 

disobeying an order for restitution — under M C.A. 1884, S 6 — and if 
so all the proceedings in a restitution suit may he served out of the 
juiisdiction ’* Dixon on Divorccj fouith edition, P. 105. X 

(5) Proceedings after decree— Service of decree to be proved. 

“In any subsequent proceedings after decree disobeyed, tlic pctitioiioi must 
prove servi(.c of the decree at a place from which the respondent 
could have obeyed the decree withui the time specified”. Bateman 
V. Bateman, 1901, P. 138. Y 
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" Service of Petition (Continued), 

(6) Service of instramentB by parties. 

Parties must not serve any instruments in their own case Dixon on Divorce, 
fourth edition, P. lOfi. Z 

(7) Service, how effected. 

The original mur>t be pioducod, if lequucd, and a true copy delivered to the 
paity served. Divorce Rules, 11 jiiid IG A 

(fl) Petition and citation are served together. 

• • 

When the copy of the citation scr\cd, a certified copy of the petition under 

seal shall lie delivered with it Divorce Rule 12. B 

(0) Acceptance of service by solicitor is bad 

(a) Service mu -it he pcrson.T-l, unless otherwise directed Milne v. Milne, Si 

L J , Mat US. C 

(6) No one can lu cept .scivicc Im a respondent without leave, and, if he docs so, 
the iricguliiriLj is not cured b\ .ippcaiance. De Ntccmlle v. De 
Niceville, 37 L J., Mat iS D 

(10) Duplicate citations 

(n) Citations, exact <.opios of one anothi*!, in.i} be obtained for service in seve- 
ral places J > 1 X 011 on Dnoicc, loiulh edition, I^. lOG. E 

(b) “ When the paitv to be scr\cd is known to be in one of three places, copies 

may he dcsp.i1chcd siniult.ineouslv t«) each ( it \ , and thus loss of tiirie 
111 SCIVICC will bo avoided.*’ Dixon on Divoice, fourth edition, P. 106 P 

(c) “Again, when the respondent and co-respoiidcni have separated, duplicate 

citations aic needed ” Dixon on Di\orec, fourth edition, P. lOG. G 

(11) Neglecting to cite persons 

“ When .in opportuiiitN to serve 'in intended party is passed over, and a diffi- 
cult subsequently arises, the Court uui\ icfiwe substituted service. 
Dixon on Divorce, fourth edit ion, P. 107. H 

(12) Service—When damages are claimed. ' 

“ A petition cont.iiiiing a claim foi d.imagc"^ viuU he served on the adulterer 
and iJic uife yeisonalUt, unless such seivicc is dispensed with, or other 
service is ordered iiulc.id M C A 1857, 33. 1 

Service on minors 

(a) Minois should he seivcd in the piaf.eiiec* of their natural or legal guardians 

or ofliei persons in loci, paienhs Cooper v. Green, 2 Add. 454 , 
Bromic v. Wildman, 2S L J , ^lai. 61 J 

(b) In such a case the ceititicatc of servKe must state that such scivicc was 

cllectcd. Cooper v Gieen, 2 Add 454 , Brown v. Wildman, 28 L.J., 
Mat. 54. K 

(14) Service on lunatics 

should be 111 the jucscii'-e of the iiiastei of the asvlum. Bawden v. 

Bau'den, 2 Sw A Ti. 417. L 

(15) Time for service and appearance. 

“ Tinio foi seivicc and apjHMiaiue vanes, aiiording to thd distance at which 
the citatK.ii IS served, .aid the lime requisite to leach the Court.” 
Dixon on J >Jvorce, fnurth edition, P 107. H 
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Service of petition "^{Continued), 

(16) Order! and decree!, eervice of. 

(a) When orders cind decrees must be served personally, the original, or an 

office copy under seal, must be pioduced to the party served, and 
annexed to the affidavit of service, and marked as di\ exhibit by the 
commisHioner or other peison before whom the affidavit is sworn. 
Divorce Rule 117. N 

(b) Service of a Divorce Com t decice upon .i domiciled English subject is good. 

DicJiS V. Dic/bS, 81 L T 4(>2, .irid see ^1.0 A. 1884, S. 5. 0 

(c) It takes effect if seived as'to enal)!'* the respondent to obc\ it within a 

reasonable time. Dicfcs v DtcJrs, 81 L T 462, and see M G.A. 1831, 
S. 5. p 

(17) Serving the Attorney -General under Legitimacy Declaration Act. 

“ A cop\ of the petition and the \cll^^lng ailid.iML undei this Act must be 
delivered to the Attoriie\ -( leneial a iiiontli l>efoie the petition is filed, 
and he must be a le^pondeiit upon the hearing of the petition, and 
in all the subsequent pioceediiigs ” Divon on Divorce, fourth edition, 
r. 108 Q 

(16) Subetituted service 

Substituted serMee is in oidei to inlonn the pait\ -^iied of the proceedings 
against him, when he i-, a\i>iding sei vu e, m when his add i ess is not 
known. /Uaud \,. li , LH , I D. A D 238 , U L J., Mat 14 , 82 h, 
'[ , N.S., 404 , 23 W R 410 , Cnl m Digest, 18‘3. R 

(10) Difficulty in service not to be a bar to obtaining redresB. 

(a) A suitor should not Im> pie\enled fo»m oblaiiiiiig redress li\ a diflieiiltv in 
SOI vice of the pioteedings Bliaui \ R . L R , 8 I*. I'i. D. 288 , 44 L 
J., l\lat. 1 1 , 82 L T . X.S 401 8 

• {b) Caic must also be taken to see tli.it .i lespondent is not LOiidoiiiiied unheaid. 

Blind \ R, LR Ml* A D 2M, U L J , :\Iat. 14; 32 L T., N.S. 
104 : 2.3 W.R. 410, Col m Digest, 188. T 

(20) Procedure in applying for substituted service 

Lcji\e foi siilistituted semee must ln« applu'd for, by motion to the Judge, 
oi, in Ibo Judge's ahseme, to the KL?;i'iti.ir, supported b> affidavit. 
Divori e Rule 18 *U 

(21) The motion for subEtituted service ib ex parte 

(а) — and aftc' tsoiiU the petitioner and the part\ to be served. Dixon on 

Di\or'.e, fourth I'ditioii, V 108 Y 

(б) Sueh motion ( an be made as soon as the petition and verifying affidavit 

are filed, and without notieo to othei parties in the suit. Dixon on 
Divorce, fourth edition, P J'JS W 

(22) Affidavit! in support. 

(а) Affidavits in hupp«)rt uiU'*t i)c hied by the 2>arfjy mtoiested. Williaim, \ 

M\lliams and P , 18‘J(», P. 158. X 

(б) Aiiothoi must be hied b\ an iiulopeiideiit deprnieiit Dixon on Divoiee. 

fourth edition, I’ 108 Y 

(23) Substituted service, when permitted and when not 

(a) Substituted servK e is not peimitted until the impos^^ibilitv of effecting 
personal serMce is manifest Roirbothtnn v Rou'botham^ 1 Sw and Ti. 
73 , 6 \V R. 828 , 27 J..J , Mat 8-3 , Sudlow v. Sudloit\ 23 L.J., Mat. 
4 , Lacey v. Lacey^ Ibid. 24. Z 
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(6) All reasonable efforts to discover it must have been made and have failed 
before substituted service can bo granted. {Ibid.) SudUmi v. Sudlow, 28 
L J.y Llttltl 4t J| 

(c) When every effort has been made and the respondent has disappeared with- 
out trace, or is known to have absconded to avoid citation, and cannot 
be discovered, leave would be granted for substituted service. Deane v. 
V Deane, i Jur. N.S. 148 ; Pai ker v. Parker and M 5 Jut. N.S. 103 ; 

* C’oofc V. Cook, 28 L J Mat. 5e B 

(24) Abaence abroad, no dround for subitituted service. 

Absence abroad, and ignorance of the absentee's address, are not sufficient 
grounds, for granting substituted service. Svdlow v. Sudlow 28 Li.J. 
Mat. 4. * Q 

(25) Wilful luppreiiion of party’s address. 

Wilful supprohsion of party's address, iti a suit for restitution, justifies an 
order for substituted seiviee of the demand for cohabitation as well as 
of the petition and citatiou In Uie mailer of the Pehlioti of Sheob v 
1 P.D 423; 25 W.R Col in Dig. 123. D 

(26) Reipondent liyintf oat of jurisdiction and his address unobtainabie. 

Where the respondent is living out of the jurisdiction, and his address is 
unobtainable, substituted service would be ordered. Walet s v Waters 
34 L T , N.S. 33. . £ 

(27) Substituted service, how effected 

(n) “ When an absent respondent, whose whereabouts and addiess are unknown, 
IS known to be in eommumcation with some person, an attempt 
should bo made to serve him through that poison, who may bd willing 
to despatch the necessary instruments to the rospondont." Chandler 
v Chandler, 27 L J , Mat 35 p 

(6) Where the respondent is believed to be avrfiding scrviec it may be effected 
on a third pa»tv through whom it is likely to come to his knowledge." 
O’Sheehy v. O'Sheehy, 24 L T , N.B. 367 , HMas v. Htllas, May 6th. 
See Pritchard’s Digest P. 211, No. 59 ; Co* v. Cox, L T.. Nov. 30th, 
Div. Bubiiiess, notes of decisions 0 

(c) In one case “ Substituted servic^was directed on a relative of the respond- 
ent known to be in communication with him, but unfriendly to the 
petitioner, and also upon another relative ignorant of the respondent’s 
address, and by an advertisement in a newspaper named by the Court, 
to the effect that the petition had been filed and that the citation had 
issued ” Lewey v. Lacey, 28 L J., Mat. 24 ; and see Appleyard v. 
Appleyard, L.R , 3 P. and D. 258. H 

H.B.— “ This case seems to imply that if a person is unfriendly to tho petition- 
ei ho must not be ti usted as the only means of effecting service ” 
Dixou on Divorce, fourth edition, P. 110. 

(28) Serving a oonvict. 

“ Serving a convict may be through some official of the gaol, on affidavit that 
such service will reach him.” Bland v Blayid, 44 L J., Mat. 14 L R 
3 P. and D. 233. I 
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51. The witnesses m all proceedings before the Court, where . 

their attendance, can be had, shall be examined 
evid^enoe.°* ^*’*'*”^ orally, and any party may offer himself or herself 
as a witness, and shall be examined, and may be 
cross-examined and re-examined, like any other witness * 

Provided that the parties shall be at liberty to verify their res- 
pective cases in whole or in part by atfidaviti, but so that the 
deponent in every such affidavit shall, on the application of thcf 
opposite party, or by direction of the Court, bo subject to be cross- 
examined by or on behalf of the opposite party orally, and after 
such cross-examination may be ro-examined orally as aforesaid by 
or on behalf of the party by whom su(‘h aifidavit was filed. 

(Notes). 

General. 

N.B. ‘ — See notes under S. 52. tnfrn 

I AftidaviL'* 

(1) Proviiioni of the Code of Civil Procedure relating to affidavits. 

(1) Power in order any point to be proved by affidavit, 

“ Any Court may at any tnne for sufTi. U'Ut reason order that any particular 
fact or facts may be* pioved 1)\ afUdiivit, or that the affidavit of any 
witness may be read at the hearing, on such conditions as the Court 
thinks reasonable Provided that where it appears to the Court that 
either party bona ride desiies the production of a witness for cross- 
GXiimiiiation, and that such witness can be produced, an order shall 
not be nrj.de authoii/ing the e\idence of such witness to bo given by 
affidavit.” See P.iv. Pro. Code, O. XIX, r. 1 J 

(li) Power to order attendance of deponent for examination, 

“ Upon any application, evidence ma\ be given by affidavit, but the Court may, 
at the instance of either part\, order the attendance for cros.s-examina- 
tion of the dcpoiii'iit. Suili attendani9e shall be in Court, unless the 
deponent is exempted from personal appearance in Court, or the Goixrt 
otherw’ise directs.” See Uiv Pro. Code, l‘J08, O. XIX, r. 2. K 

(ill) Mattes to iihich affidavits shall be confined. 

** Affidavits shall bo eon lined to such f.icts as the deponent is able of his own 
knowledge to pro\c, except on interlocutory applications, on which 
statements of his belief may be admitted ; provided that the grounds 
thereof are stated The costs of every affidavit winch shall unneces- 
sarily set forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court otherwise 
directs) be paid by the partj filing the same.” See Civ. Pro Code, 
1908, O. XIX, r. 3. L 

(2) Suit for diBBolution of marriage— Affidavit— Practice. 

(а) A party in a suit for dissolution of marriage is not ent'tlcd, as a matter of 

right, to give evidence by affidavit. 13 P.B 1891. M 

(б) When a petitioner in a suit for dissolution of marriage offers himself or 

herself as a witno.ss under the permission contained in this section, it 
is desirable that the examination should bo oral, and in the presence 
of the Court trying the petition . 13 P.B. 1891. N 
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(3) Co-respondent residing abroad applying to be examined on commission — 
Affidavit. 

(a) In a suit for divorce b\ Im'abaiid against wife on the ground of the wife’s 
adultery w’ltli the co respondent, if the co-respondent resides in 
England and bv means of an affidavit denies the guilt and expresses 
an intention to be examined on commission, it was held that it would 
be de-^irable and proper for tlie Courts in India to have acceded to the 
application to be examined b\ commission. I8\VR.480 (P C.)==10 


13 L R. (P. C ) :i01 = l.A Sup. Vol lOfi 0 

(6) The admission of the wife charged with aduUcrv is not evidence against the 
co-respondent. {Ibid ) P 

ic) A decree maj be set aside as regards the co-respondent while it is retained 
as legards the w ife chaiged with adulter \ {Ibid.) Q 

(d) As to the evidence W’hich would sulhee to prove the chaigo of adulterv as 
against the co-rcspondciit. See IS W.R 480 (PC) = 10 BLR. 
(P. C ) :J01 = T A. Sup Vol 100. R 

^4) Stamp on affidavit. 

An affidavit does not require a stamp B. 27G 8 

(5) When affidavit necessary 

(a) Where a rule to sliow cause had been obtained on tlie facts set out in the 
plaint, the Judge declined to icfiisc the hearing of the rule si mpl) 


because no veiilied petition «)r afhdaMt had been filed 0 0.485 = 8 
C L R 40 T 

(6) An application foi stav of exccntinn should be supported by an affidavit. 

15 B 5Sri. U 

(C) When affidavit not necessary. 

(a) It IS not necessary to.support a petition b\ allidavit, wdicn the facts men- 

tioned in it aie in themselves matters of rocoid and arc proved h\ 
copies of piocecdmgs filed with tin* application. 32 C. 140 Y 

(b) Where the facts iif a petition to the High Court, appear sufficiently from 

the judgments of the lower Courts, no aflidavit need be hied. 8 
C.L.J. 308. W 

(c) In a motion to v.ir\ Commissioner’s report the rule should be argued on 

the evidence taken hv tl^ Commissioner and not upon affidavits. 
1 B. 158. X 

(7) When affidavit sufficient. 

The parties entered into a compromise deed, but one of them subsoquontly 
w’lthdrcw from the same In a proceeding to force the part\ to con- 
sent to it, affidavits of the parties w'cre held to be sufficient. 7 B 304Y 

(8) Who should make an affidavit. 

(fl) An affidavit of documents when there are several plaintiffs, should be 
made by all of them. 15 B. 7. Z 

(b) An affidavit of documents may be require! from a minor defendant. 19 

B. 350. A 

(c) When a person unable to road or write, presents himself to affirm solemnly, 

it will be sufficient to get his mark affixed in lieu of his signature. 9 
W.R. 367. B 
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" Afiidavit ’*—{C(mtimLed) 

(9) Form of affidavit. 

Affidavits should mrnply with the ternis of this rule Tn casos of interlocutory 
applications, the statemmits of the declarant’s belief are admissible , 
but the belief must be stated and reasonable grounds tlicreof sot forth. 
9 Bom L B. 640. C 

(10) Contente of affidavit. 

An affidavit should not contain lufcrcnccs but only bare tacts 6 Bom L R. 

704. D 

B 

(11) Rule to show cause 

A rule to show e.iusc must bn siipporttul by an affidavit The affidavit must 
bo suffiiiiciit, so that, if noci'.isc is shown, the rule could bo made 
absolute on the affidavit S ]* L R. App 153 = 12 W.R. 113 E 

(J2) Summons. 

('>) All athd.ivit of ‘,i*r\ I's’ of sumuion-, should show that proper efforts have 

been made to know vvlion and wlieic the defendant is likelv to be 

found. 19 C 201. F 

(5) An affidavit of pioper stsviee of summons should show (1) that proper 

ell«)it-i were nude to find the othoi p irt\ .ind (2) th.it the cop\ of the 

summon-, was .iffi\-ed on the dooi of the house in which he ordinarily 
resided • 29 G 101 = 2 G W N .574 G 

PUACTIOK OF ENGLISH CLOUETS AS TO AFFIDAVIT. 

(1) Time for filing affidavits 

“ When the ,Iudg<' oidinarv his dii*'< tisl that all or anv of the fasts set forth 
111 the pleadlll•;^ h<' pio.’ed bv .iliidaMt-*, sueh attidavits diiill be hied 
, in the ic-;i-*Li\ wiLhiii eight d.i\s from tlie tune wlicn sueh direction 

w.i'^ given, umI<‘'»s the Ju Ig** Oidinai \ .-hall ••tliLTNM -c diiect” Divorce 
Rule, 51. H 

(2) Time for filing them in undefended cases 

NB — Tlic above lule w a-, amended bv rule IHrt, which is in the following 
terms — 

■‘In an undefended rause, when directions have been given that all or any of 
the facts set forth 111 th ' petition ))e pioved bv affidavits, such affi- 
d.iviis may be hkd in the legistrv at anv time up to ten clear days 
before the eiuse i, hc.ird ” Divorce Rule, IHS I 

(3) Counter affidavits, time for filing 

“ Gouiitor-alhdavits as to .inv facts to be piovcd by affidavit may bo hied with- 
in eight dav i from the filing of the affidavits which they are intended 
to answer ” Divorce Rule, 52 J 

(41 Copies to be delivered to other parties on day of flliug. 

“ Gopics of all such .illidavits and couutoi-affiilavits shall on the day the Maine 
aie filed be doliveied to the other paities to boheaid on the tiial or 
hearing of the cause, or to their proctors, solicitors, or attorneys” 
Divorce iiile. 5'3 K 

(5) Affidavits in reply cannot be filed without leave 

“ Affidavits ui reply to such comiU^r-affidavits cannot Le tiDd without permis- 
sion of a registrar" See Divorce lule, 54 L 
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/. — “ i4 ffida vlt ' ' — ( ConHnued) . 

PKACTICE OF ENGLISH COURTS AS TO AFFIDAVIT 

— (Continued) , 

(6) Order to oroBB-examine on affidavits, application for. 

“ Application for an order for the attendance of a deponent for the purpose of 
being cross-examined in open Court shall bo made to the J udge, on 
summons”. Divorce Rule, 55. M 

,(7) Cases partly verified by affidavits. 

The instances in which the Court has allowed cases to be proved wholly by 
affidavits have been extremely rare, but it has not been uncommon 
to allow a ease to bo partly proved by affidavits. Rrowno and Powlos 
on Divorce, 7th Ed , 1905, P. 573. N 

(8) Cases tried on affidavit only are few. 

" The cases m which the Divorce Court has allowed the parties to verify their 
cases wholh by allidavit have been very few.” Browne and Powlcs 
on Divorce, 7th Ed , 1905, P 235. 0 

(9) Cases verified in part by affidavit. 

“ But the instances where a petitioner has been allowed to prove his or her 
ca-^c partly by affidavit have not been uncommon.” Browmo and 
Powles on Divorce, 7th Ed , 1905, P 235tf P 

EXAMPLES. 

A petitioner has been allowed to 'prove the following by affidavit — 

(i) Witnesses at a distance. 

(rt) A marriage where the witncsbcs to that part of the case resided in Scotland. 
M'Kechnie v. M'Kechnie, 1 S & T 550, 28 L.J P. 31. Q 

(6) A conviction for bigam\ where the witnesses resided at a distance. Macartney 
V. Macattney, L R., 1 P. A D 259 , 36 L.J.P. 38 ; 15 L.T. 193. R 

(ii) Proof of preliminary facts. ^ 

The preliminar> facts of the co-habitation and separation when he resided in 
Australia we»3 allowed to be proved by affidavits. Adams v. Adams^ 
29 L T. 699. S 

(10) Bigamy in America. 

” In a pauper cause, where thohusband was, at the time of the hearing, under- 
going a sentence for bigamf in America, a decree nisi was made on the 
oral evidence of the petitioner alone, corroborated entirely by affi- 
davits ” Battey v Battey (Unreported), cited in Browne and Powles 
on Divorce, 7th Ed , 1906, P. 235. T 

(11) Corroborative evidence supplied by affidavits 

” In fact it mav now be taken that the Court will allows case to bo completed 
by evidence supplied on affidavit, if the justice of the case requires it, 
and there is no reason to suspect collusion.” Browne and Powlos on 
Divorce, 7th Ed., 1905, P 236. U 

(12) Affidavits must be sworn in first person, and give true address and description 
of deponent. 

” Every affidavit is to bo diawn in the first person, and the addition and true 
place of abode of every deponent is to be inserted therem.” Divorce 
Rule, 138. Y 
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PEACTICE OF ENGLISH COUETS AS TO AFFIDAVIT ‘ 

— ( Cont timed ) . 

(13) (a) “ Tf tho deponent givc'< an illuson address, or no address at all, the 
Court will not allow the affidavit to be used.” Hyde v. Hyde, 59 L.T. 
523 W 

(6) ** The affidavit of a married woman should state the description of her 
husband ” Ellam v. EUam, G2 L.T. 331. X 

EXAMPLES. 

(1) The following deBcriptiona have been held to be good descriptionB. 

(i) “ Merchant ” 

(n) “Manufacturer” 

(ill) “ Managing clerk to - " 

(iv) “ Clerk to — ” 

(v) “ Of no uccupalion ” X-1 

N B -It 14 gencrall\ neccss.irj that the deponent should st.ite his occupation. 

Sec Browne and Prwles on Divorce, ^th Ed., l‘J05, P. 573. 

(2) The following deBcriptiona have been held to be not Buffleient 

(i) “ Assessoi ” 

(ii) “ Acting A managing cleik to — ” 

Uii) “ Articled clerk ” 

(iv) “ Solicitor’s clerk ” 

(v) “ Gentleman ” 

(vi) “ Esquire (Ihid,) ” X-2 

(3) Affidavit, joint— Names of persons must be inserted in Jurat, except where all 

Bvrorn at one time by same officer. 

“ In ever> affidiis it made hy two or moic deponents, the names of the several 
persons making it .shall lie inserted in tho pirat, except that if tho 
affidavit of all the deponent', is taken at one liino hy the same officer, 
it fahall be sufficient to state that it W'as sworn by both (or all) of the 
above-named deponents ” Divorce ifulc, 139, Y 

(4) Interlineations, alterations, or erasures in body of affidavit. 

" No affidavit having, in the jurat or body thciuof, auv intorliueation, altorii- 
tion, or erasure, shall, without leave of the Court or of one of the 
registrars , be filed or made use of in aii\ matrimonial oau.se or matter, 
unlcs.s tho iiitcrlincation or .iltor.itioii— other than by erasure — is 
authenticated b\ tho initials of the officer taking the affidavit, nor, in 
the cast* of an eiasurc, niiloss the w’ords or figures appearing at the 
time of taking the affidavit to be written on the erasuic are re-wntten 
and signed nr initialled in the margin of the affidavit by the officer 
taking it.” Uivorce Rule, 140, Z 

(6) Affidavit by blind op illiterate deponents. 

“ Where an affidavit is made by any poi.soii who is blind, cr who, from his or 
her signature or otheiwise, appears to bo illiterate, the registrar, com- 
mi.ssionor, oi other authontv before whom such affidavit is made, is 
to state in the ]uiat that the affidavit was read in the presence of the 
party making tho same, and that «Hueh party seemed perfectly to 
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PRACTICE OF ENGLISH COURTS AS TO AFFIDAVIT 

— (Concluded). 


understand the same, and also made his or her mark or wrote his or 
her sigoature thereto in the presence of the registrar, commissioner, 
or other authority before whom the affidavit was made." Divorce 
Buie, 141. k 


(G) Deaf and dumb deponent 

{a) “ The rules arc silent as to the practice where a deponent is deaf and 
dumb ” Browne aud Pow'les on Divorce, 7th Ed., 1905, P. 576. B 
ib) "If the deaf and dumb deponent can read and write the matter is simple. 

If otherwise, the commissioner or other authority must be satisfied by 
an interpreter that such deponent understands fully what he or she 
is doing. In either case the course that has been pursued should be 
clearly set out in the lurat.” Browne and Powles on Divorce, 7th 
Ed., 1905, P 576. C 


(7) Where epeoial time fixed for filing affidavit. 

Where a special time is fixed for filing affidavits, no affidavit filed after that 
time shall be used uules.s b^ leave of the Ju^e,” Divorce Rule, 145. D 


Competence of 
husband and wife to 
give evidence as to 
cruelty or deser- 
tion ^ 


On any petition presented by a wife, praying that her 
marriage may be dissolved by reason of her hus- 
band having been guilty of adultery coupled with 
ciuelty, or of adultery coupled with desertion 
without reasonable excuse, the husband and wife 
respectively shall be competent and compellable 


to give evidence of or relating to such cruelty or desertion. 


• (Notes). 

General. 

N.B. — For detailed notes on Ss. 51 and 5'2, see Appendix under the heading. 

“ EVIDENCE. ” 

CorreRponding EngliBh law. 

The Matrimonial Causes Act, 1857 (20 & 21 Vict. C. 85), S. 4G, provides that — 

“Subject to such rules and regulations as may be established herein 
provided, the witnesses in all proceedings before the Court where their 
attendance can be had shall be sworn and examined orally in open 
Court Provided that parties, except as hereinbefore provided, shall 
be at liberty to verify their respective cases in whole or in part by affi- 
davit, but so that the deponent in every such affidavit shall, on the 
application of the opposite party or by direction of the Court, bo 
subject to bo cross-examined by or on behalf of the opposite party 
orally in open Court, and after such cross-examination may be re- 
examined orally in open Court as aforesaid by or on behalf of the party 
by whom such affidavit was filed.** 
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/. — ** Competenc of husband and wife to give evidence as to cruelty or 

desertion.*’ 


(1) Who may teitify. 


“ All persons shall be competent to testify unless the Court considers that they 
are prevented from UndersUndiiij? the questions put to them, or from 
giMng rational answers to those questions, b\ tender years, extreme 
old aKe, disease, whethei of bod\ or mind, or ,iii> other cause of the 
same kind. 


Explanation . — A lunatic is not incompetent to tcstif\ , unless he is pre\ente<3L 
b_\ his lunacj fioni understanding^ the r[iiestion>. put to him and giving 
rational answer^ to them ” Sec Pj'idciicc Ait, 18S2, S 118 E 


(2) CommunicationB daring marriage. 

“No person who is oi has been inai lied shall be compellod to disclose any 
communication made to Inni during m.irnagt' 1)\ aiiv person to whom 
he IS or has l)ecii iii.iined , nor ^ll.lll Ik' lu* permitted to disclose any 
such comiiiiinKMtion, unless the person who made it, oi his repiesent- 
ati\e in interest, cons(‘nts, e\t cpt in suits between married persons, 
or proci'cdings in winch one iiiariu'd person is prosecuted fur aiiv 
( lime cominitled against the other." Sec l'j\idencc Act, 1872, S. 122 P 

(3) Number of witnesBea^ 

“ No particular number of witnesses shall in an\ case bo required for the proof 
of am fact " See TlMdcncc, Act, 1972, S 131. G 

(1) Evidence of reepondent when admissible 

(а) The lespondcnt in a suit for divorce can lie examined as a witness, 3 B L. 

R. App. 0. H 

• 

(б) By S 52 she (the respondent) ma\ be com pi lied to give evidence in 

the cases theic supposed In othci iMses lici evidence is admissible 
if she olfers licrsclf .is a witness. 3 B.Ij R App. fi. I 


(5) Proof of unnatural offence. , 

A charge of unnatural oflence on her person by a wife against her husband 

a suit for judicial separation c.innot be iioceptod, without corroboration 
as .111 act of legal cruelt\ justif\ing a decree for judicial sepiaration. 
77 P.R. 1905. J 


(G) Proof of adultery. 

(a) This w^as a suit for dissolution of a marri.ige on the ground of the adultery 
of the resjiondent with the co-respondent There was the respondent’s 
evidi'iicc that she had coinmittod adultery with the co-respondent in 
1883 and 1880. As to the adiilterv in 18RC, she, in course of her 
txamiiiation, produced certain letters which '^he swore she had received 
from the co-respondent Some of these letters showed that he had 
importuned her to visit him 111 188G, and the let I ers raised a violent 
presumption that adultery w'as committed on tlie occasion of that 
visit. The petitioner in his cvdence proved that the co-respondent 
wasinCouit.it the time of the trial. The co-respondent was not 
called to con tiadict any of the evidence given by the respondent at 
the trial. Held, that the petitioner was entitled to have the decree 
made absolute in respect of the adultery in 188G. 7 A.W.N. 272. K 
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Competenc of husband and wife to give evidence as to cruelty or 
desertion " — (Concluded). 

(6) In a suit by the husband for dis&olutiou of his marriage on the ground of 
the adultery of his wife neither the wife nor the co-respondent could 
be compelled to give evidence unless, they offered themselves as 
witnesses. 11 P R 1902. L 

(c) Suit for dissolution of marriage on the ground of wife’s adultery— Power of 

Court to order discovery of documents. See 11 P.R. 1902. M 

(d) The co-respondent in a suit by a husband for the dissolution of his 

marriage with his wife on the ground of adultery was summoned by 
the petitioner m such suit as aw'tnoss. The Court did not explain to 
him, before he was sworn, that it was not compulsory upon, but 
optional with him to give evidence oi not He did not object to be sworn 
and replied to the questions askod him hy the petitioner’s counsel 
without hesitation, until ho was askod whether he had sexual inter- 
course with the respondent. Ho then asked the Court whether he was 
bound to answer huoli question The Court told him that he was 
bound to do so, and he accordingly answered such question, answer- 
ing it m the afhrmative. Had the Court not told him that he was 
bound to answer such question, he would have declined to answer it 
Held, under such circumstances, that the co-respondent had not 
“ offered ” to give evidence, within the mJaning of S. 51 of the Act, 
and therefore his evidence was not admissible, 4 A. 49. N 

53. The whole or any part of any proceeding 
door^^.^"^ under this Act may be heard, if the Court thinks 

fit, with closed doors. 

(Notes). 

“ Power to close doors. ' ' 

(1) General practice of Judges of the Divorce DivisioA— English Law and Practice. 

Tbc Judges of the Divorce Division sit ordinanh in open Couit. Matrimonial 
^Causes Act, 1857 (20 & 21 Vict. C 85), S. 12; see, also. Orders in 
Council, 12th December, 1883 and 1st March, 1907, W.N. Pt. 2 (1883), 
P, 591 ; (1907), P. 79. 0 

(2) Power to sit In camera. 

But they have power, inherited from the Ecclesiastioal Courts, to set in 
camera. Matrimonial Causes Act, 1857 (20 & 21 Vict. C. 85),' 
B. 22, see, also, M ifnhely called H) v. If., (1864), 3 8w. & Tr. 617. P 

' (3) Practice as to sitting In camera. 

But the practice of sitting in camera is, so f.ir as reported, appears to have 
been adopted only in cases of nullitv of marriage for incapacity. A. v. 
A.. (1876), L R 3 P. A D 230 ; C v. C . (1869), L R. 1 P. & D. 640.0 

(4) Practice where it is difficult to obtain necessary evidence from witnesses in open 
Court. 

“ But in cases where the eiid.s of justice may be defeated owing to the diffioulty 
of obtaining the nece.ssar} evidence from witnesses in open Court, 
the Judges sometimes exercise bhoir inherent jurisdiction and exclude 
the public from the Court during the whole or part of the hearing,’* 
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Power to dose doors ” -(GojiciuAed), 

A, y. A , (1876), L.R. 3 P. (fcD. 230 , Cohen v. Cohen, (1897), 13 T.L. 

B. 256 , JO. V. i)., D. V D and O., (1903) P. 144 , De Lisle v. De Lisle, 

(1904), Times 16th March. R 

(5) Where details of case are unpleasant. 

“ Occasionally, when the details of tho case arc very unpleasant, the judge 
orders the removal from the Court of women and children.” Barnett 
V. Barnett, (1859), 29L.J. PM & A. 28. B 

(6) Where evidence is offensive. • 

In one case where the evidence was very offensive, the Court desired that the 
case of nullity of incapacity should he tried in Canieia, and, would 
the consent of counsel, oidercJ them to be so tried, i/. v. H., (1864), 
3 Sw. & Tr. 517. T 

(7) Where unnatural offence is alleged. 

In a suit of restitution of conjug.!,! lights, where unnatural offences were alleged, 
the Court ordoicd the suit to be tiled in CT-mera A. v. A , (1875), L. 
R. 3 P. & I). 230 . C. V C , (1869), L R. 1 P & D , 640 U 


54. The Court may fiom time to time adjourn 
Power to adjourn hearing of any potition underthih A.ct, and may 

require furthei evidence thereon if jt sees lit so to do. 


(Notes). 

/ —“Power io adjourn, “ 


(1) Provisions of the Code of Civii Procedure regarding adjournments. 

(i) Cowt may grant time and adjoitin heating. 

, The Court may, if sulhcu-nt cause is shown, at aiiv stage of the suit grant 
time to the xnrtie^. oi to .iin of them, and may from time to time 
adjourn the heantig of the suit. See Civ. Iho. Code, 1908, O. XVII, 
r 1. Y 


(ii) Costs of adjournment. 

In every such case tho Couit shall fi>c a day foi tho further hearing of the suit, 
and may make such order as it thinks fit with respect to tho costs 
occasioned by the adjouniinent Piovidod that, when tho hearing of 
evidence hah oiico begun, the liuanng of the suit shall be continuod 
fiouxda\ to fli\ uiit.ll all the witnesses in attendance have been exa- 
mined, unless tho Court finds the adjournment of the hearing be}oud 
tho folhuving day to be necessary for reasons to be recorded See Civ. 
Pro Code, 1908. O XVJl, r. 1. W 

(ill) Procedure ij patties foil to appear on day fixed. 

Whore, on any day to which the hearing of tho suit is adjourned, tho parties 
01 an\ of them fail to appear, the Court may proceed to dispose of the 
suit m one of the niode^ directed in that behalf b> Order IX or make 
such other order as it thinks fit. See Civ Pro. Code, 1908, 0 XVII, 
r. 2. X 

(iv) Court may proceed notwithstanding either party fails to produce evidence, etc, 

“ Where any party to a suit to whom time has been gi anted fails to produce 
his evidence, oi to cause tho attendance of his witnesses, oi to perform 
any other act necessary to the further progress of the suit, for which 
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/ . — “ Power to adjourn ' (CowcZwded) . 

time hdis been allowed, fcho Court may, notwithstanding such default, 
proceed to decide the suit forthwith”. See Civ. Pro. Code., 1908, 
O. XVII, r. 3. Y 

( 2 ) Sufficient cause for which adjouraments have been granted 

(a) Where a party was misled into a belief by the Court that all hia witnesses 

could not bo examined in a single da> and so did not produce all his 
witnesses on the date of hearing, the Court was justified in granting 
^ an adjournment 5 C W N. 195 = 28 C 37 at PP. 60 to 53. Z 

(b) When a case is adjourned on condition that the partv asking for further 

adjournment^ should deposit the i-osts of the other party, a further 
fidjournnicnt could be properly lefused, if the costs arc not deposited. 
6 0.C 41. A 

(c) Although acasomav have been posted for final disposal, if the Judge thinks 

that further c\ idciice is iieccssar) , he should adjoin n the case. 7 W. 
B. 84 B 

id) When the witnesses who have been summoned arc absent, the party must 
be allowed furthci time to ro-summoii them. 4 D.C 379 , see 2 L P. 
B. 01 {contui). C 

(c) In case the witnesses aie not served with summons, the Court should giant 
an adjournment, unless tin le is pressing necessity for proceeding with 
the case. 2 A.W.N 127 , 4 O C 41 D 

(3) Party taken by Burpriae. 

(a) When the case is taken up oh a da\ lot winch the case was not posted, 
time should be given to the paity if he asks for it 18 W B 325 E 
(5) The plaintiff wanted time as he \va.s taken bv surprise The Couit allowed 
him time. 7 W R 81 F 

(c) Two coiinc* led suits weie p«>sted foi hearing togi*tln‘r on the saipc date. 

Anobhei Judge who succeeded to the i flico disassociated the cases and 
posted them for different dates The plaintiff in one of them applied 
foL adjournment to summon liis witi^c^^es. Held the case was a fit 
one for an adjournment to be gi anted HAWN 112 G 

(d) Where a defendant has not been served with tlie summons in time so as to 

enable him to produce his evidence, he should be given time if he asks 
font. 18 W.ll. HI. H 

(e) Advocates should not expect that their cases will bo adjourned as a matter 

of course, because they eiig.iged in some other case It is their 
duty to make suitable arrangements U B B. 1897-1901, P. 527. 1 

(/) If a part> applies for summons so late that summons cannot be served, the 
Court can refuse to adjourn the case. But neither the Court nor the 
Nazir has the power to refuse to issue summons on the ground that 
summons could not be served 2 O.C. 31. J 

(17) When the defendant knows for a long time that his case would be heard 
on a certain date, the fact that he was sick and could not take out 
summons to witncftscs* is no sufiiciont ground for an adjourumeiit. 
24 W.B. 202 K 

(4) Court of revlBlon, powerB of. 

A Court of revision ought not to lightly interfere with the discretion exercised 
bv the lowci Court .is to the bufficienev of the cause on which 
adjournment ha^, been applied for 17 M.L J. 225 -30 M 274, 
28 C. 37. L 
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55. All decrees i and orders made by the Court in any suit or 

proceeding under this Act shall be enfoiced and 

Enforoement of may be appealed froiii,!^ in the like manner as 
and appeals from , 

orders and decrees, the decrees and orders of the Court made in 
the exercise of its original civil jurisdiction are 
enforced and may be appealed from under the laws, rules and 
orders for the time being in force 

Provided that there shall be no apjioal from a decree of a* 
Distiict Judge for dissolution of maniagc or of nullity of mariiage 
nor from the order of the High Court coiihrming or refusing to 
confirm such decree. 

No appeals as to Provided also that then' shall be no appeal 

^°®*’** on the sul)]t‘L‘t of costs only 

(Notes). 

General. 

(1) CorreapondiDg EngliBh Law 

(a) Tlio ^Litrimoiual A« t, 1S57 (20 A 21 Vu-L C S.i), S 62, provides 

til at — 

“ All dccrccb and oidor^ to !.■' luadc h\ the Court in am suit, procrodiiiR, oi 
potiLion to 1)0 institute*! Ui’doi .luthoritv of thi-> Act shall be enforced 
and put in eYocutiDii in the s.mik inannci oi the like manner as the 
judKinciits, orders and deiicc', ot the Cuiut of Cliancoiv may 

now he cnfon'cd and put iii c\**(uiion ” 

•(6) As legards costs, the Matiiiiionial Causes Act, 1857, S 51 provides as 
follows — 

“ • * • Provided always that tbcic shall bo no appeal on the subject of costs 
onl>.” M 

!.—** Decrees.** ^ 

(1) ** Decree” — Meaning. , 

(а) “ Decrees ” 111 this section iindudo h.itli decrees nisi and decrees absolute. 

‘2‘2 B. G12 (mi). N 

(б) Throughout the Act, when it is intended to distinguish between there two 

classes of decree, they .ire distinguished in appropriate language. 
fScc ie.g*) Ss. 44, 5(> 57]. Heme when no such distinguishing lan- 
guage IS used, dctic'o iindiidt's both < lassj's 22 B 012 (014) 0 

(c) The decree nisi does in»t dissolve the marriag*'. Sec Abntt v. Abott, 4 B L R 

(O.C.J.) 51 ; Waiter Waiter, 15 Pro. D., 152, cited in argument in 

2‘j B. G12 (014). P 

(d) Undoi tins Act an appeal lie-. Irom a decree absolute although the decree 

msi has been left uindvilleiiged 22 B. 612. Q 

(2) Appeal against decree absolute— Limitation. 

An- must be filed within 20 dav- from the date of the deeiec, that b('iiig the 

period pi eseiibcd ff»r .ippeals from doeroe^ made on the oiiginal side 

of the High Court under the l.,w for the tune being in force 22 B. 
012 * 


49 
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2,- ** All decrees and order . . . shall be enforced and may be appealed 

from.'* 

(1) Court feet. 

Foi Court-fee on memorandum of appeal, see the Court Act, 1870 (VII 
of 1870), Soh. II. No. ‘20. 8 

(2) Right of appeal. 

{a) An appeal lies from all deciees and ordeis psibsed hy a single Bench in the 
exorcise of ifcs oiiKinal juiisdiction iii proccedinf's under the Indian 
Divorce Act, hy viitue i*f S 55 of the Act and S. 9 of the Punjab 
Courts Act 18 P.R. (1903). T 

(6) On a petition fji judici.il .sc'paiatioii filed hy thi- wife on the ground of 
her husband's adnltciy and irueltv, the Distiict Judge found the 
first charge unproved, but the sicoiid charge proved, and granted her 
a decree on that ground alone The petitioner prefoired an appeal t(^ 
the Chief Com t to set aside the finding of the District Judge .is to 
the first charge. Held, th.it, inasinuLh as the finding against the 
pctitionei on the issin* .is lo .idulter\ could not afli-ct her remedy for 
siibaoqucnt iniscondutt h\ her hmhand, the existence of that finding 
did not entitle her to appeal or tf> have that finding specifically embodied 
in the deciee for tlie piirp«)ses of .ippcvil, 50 P R. (1904) , (0 C. 200, 0 
C. 319(P.B.), bW.R Mis 18,7 A 600 , 21 A. 117 , 18 C. 017 , 11 C 
301 (P C ) , 35 L J P. & M , 101 , L K. 13 L J.P. ife D , 0 , L R. 1 S. 
tV: T. 1()S , L R 28 L J l\ 5.5 . L R 37 L J.P. 77, R ) U 

{') A hu-.band brought a suit for divoue against his wife on thi* giound of her 
.idultcr> , the co-respondent appeared in that suit. The lespondinit 
appealed on the ground {luie} tdut) th.it the adulter\ was not pio\ed 
Held th.it in that appc.il the co-resiiondent w.is not entitled to bo 
heaid in opposition to the .ippeal. 5 B.L R 71. Y 

(3) Period of limitation expiring during vacation— Power of Prothonotary to receive 
and file memoranduin of appeal presented on the day the Court re-opens. 


Where the period of limitation foi the filing oj an .ippeal h.is expired dm mg 
vacation, a p.i]t\ t(j .i suit, has a right under the piovisioiis of the 
Limitation ^et, to li.ive his .ippeal admitted on the d.i\ the Court 
re-opens, and the Protlumotaiv of the High Court h.is power to receive 
and file a memorandum of appeal on that day G B. 487. W 

(4) Appeal filed after time— Cause of delay 

(n) When an .ippc.il is fill'd after ^ is time-b.irred and the appellant desires to 
take the benefit of S 5 of the Ijinnt.ition Aet (1877), the c.uise of the 
delay should be stated at the time the appeal is filed 2*2 T.R, 1903. X 
(6) Under S. 16 of the Punjab Courts Act, it is not ncccss.iiy for Judges of the 
Punjab Chief Court to pronouiiec judgment in open Court on dates 
fixed before hand .iiid duly announced to parties oi counsel. 22 P. 
R. 1903. Y 

(c) The Judge of the Pun)ab Chief Court, ni.i\ in the exercise of His Original 
Civil Jurisdiction either wiile his judgment in Riiglish du deliver it 
oially. 22I\R 1903. Z 

{d) 11 delivered or.ilh , it must be delivercrl in open Court. 22 P R 1908 A 
{e) And where .iiiv of tlie above-nn‘nti<»iird pr,ictici*-. le.ids to rlelav in the 
parties knowing of the is^ue of the jiirlgnient, such dclav is no suffici- 
ent cause for preventing the appeal out of time. 22 P.R 1903. B 
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2- — All decrees and order . . ..shall be enforced and may be appealed 
from ” — {Concluded). 

(5) Copy of decree appealed agaiaat to be filed with memorandum of appealt 

(a) An Appollite Court cannot dispLii'.o with the presentation of a cop\ of the 

dccico appealed against 2‘2 P R. 190'^. C 

(b) And an appeal filed without cither a cop\ of the decree or judgment is not 

a good appeal in law. 22 I* H 190 3. D 

56. Any person may appeal to Her IMajesty in Council from any 
decree (other than a decree nisi) or order undei? 
in Coimc\i!i' ‘tiucen ^ Pligii Court made on appeal or 

otherwise, 

and from any decree (otlier than a decree uisi) or order made 
in the exercise of original jurisdiclion by Judges of a High Court or 
of any Division Court from whicli an a[)peal shall not he to the 
High Court, 

when the High (^mr1. declares that the case is a tit one for 
appeal to Her WajestN in Council. 

(Notes). 

/.— “ Appeal to Queen m Council. 

(1) ProvisionB of the Code of Civil Procedure relating to appeals to the King in 
Council 

(i) U7a’?i apjicah he to Kinq in Council. 

Subject to such rulO'i .i'. niju , fmin tiin«‘ to time, nude l)y ITu Maj^ty in 
* CouiK il icg.irdmt; .ip]nMK fnnn tin* Court-, of IJiiLish Tndi.i, and to the 

pioM-iioiis bcreinaflu f onLinu’d, an .ippc.il '-hiill lie to Ills ^Iiijest} in 
Council — 

(o) fiom anv dcciec or filial oidfi p.i-.s.cd on .ippcj,! 1)N .i Ifigh Court or by any 
other C«nnt of iniiil appLll.itc jui isdictj^on , 

(6) ironi any decree or I null ordi'i p.i-.si*d li\ i High Com L in the oxorciso of 
original civil ]unsdictn)ii , .ind 

(c) from an\ dccri'O oj ordc’i, wln‘ii thi* ei-.e, as herciii.ifter provided, iR certified 

to bo a tit one foi appt'.il t.o Mis Majesls in Council. SoeC P.C , 190H, 
S. 109. E 

(ii) Value of subject-matte i . 

In each of the casi's mentioned in cl.iusc-. (a) and (6) of section 109, the amount 
or value ot the siil)]ect-in.itUT of ihe suit in the Comt of first instaneo 
must lie ten thousand rupees or upwards, and the amount or -’aluo of 
the Bubji'ct-matter in dispute on appeal to Ills Majesty in Council 
must be the same ^iini oi upwards, 

* or the decree or iinal oider must involve, directly or indirectly, some claim or 
(jui'stion to nr rospcetiiig propel t\ of like amount or value, 
and whore the decree or liiial ord«T appeilcd flora affirms the decision of the 
Court immodiatch below the Court passing such decree or final 
order, the appeal must involve some substantial question of law. See 

O.P.C . 1903 , s. no F 
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“ Appeal to Queen in Council ”—{Contvmud). 

(ill) Bai- of certain appeals. 

Notwithstanding anything contained in section 109, no appeal shall lie to His 
Majestj in Council— 

[a) from tho decree or order of one Judge of n High Court established undei 
the Indian High Courts Act, 1861, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or of a Division Court 
constituted by two nr more Judges of such High Court, whore such 
Judges are equally divided in opinion, and do not amount in number 
to a majonty of the whole of the Judges of tho High Court for the time 
being , or 

(b) from any decree from which undei section 102 no second appeal lies. See 

CP.C., 1908, S. Ill, 0 

(iv) Savings. 

Nothing contained in this Code shall be deemed — 

(a) to hai the full and uiiqu.ililied exercise of His Majesty’s pleasure in receiv- 
ing or rejecting appeals to His M.ijestj in Council, or otherwise 
hoAN soever, cfr 

(b) to interfoie with any rules made h\ the Judicial Committee of the Privy 
Council, and for the time being in force, for tho presentation of appeals 
to His ^lajestj m Council, or their conduct before the said Judicial 
Conimitle«‘. 

Nothing hciein contained applies to an v matter of ciiminalor admir.alty or 
vice-!idinir.ilt\ juiisdicl^on, or to appeals from orders and decrees of 
of Puzo Courts. Sec Civ. Pro. Code, 1908, S. 112, H 

(2) Appeal to Privy Council— Court's discretion— Practice. 

The discretion exoicised by a High Couit in granting sanction to appeal to the 
Privs Council is a judicial distietiou which the Piivj Coupcil has 
power to review if ncci‘ssai\ . ,5 C.W N 193 = 3 Bom. L.B. 154 = 23 

A. 227 = 11 M L J. 56 = 28 LA. 11 (P.C.). See. also, 5 C.W.N, 689 = 23 
A. 415. f I 

(3) Interlocutory order. 

(u) No appeal lies to tfie Privy Council on an interlocutory order passed b\ the 
High Court. 11 M.L.J. 05 = 28 I A. 28 = 28 C. 442 = 6 C.W N. 153 = 

3 Bom. L R. 78 = 23 A 220 (P C ) , 2 A. 06. J 

(b) But an lntt^rlocutor^ order may bo impeached before the Privy Council on 

appeal from the final dcci^. 1 A.L.J. 20. K 

(c) No appeal lies to the Privy Council from an interlocutory judgment or 

Older of a judge of tho High Court until such judgment or order has 
been subjected to an appeal to the High Court under cl. 15 of the 
Letters Patent, except in those cases in which, by reason of the 
number of the Judges who have made such order, an appeal under 
cl. 15 is given directly to the Privy Council. 9 B.H.C. 398. L 

(4) Suit for restitution of conjugal rights. 

(a) A suit for restitution of conjugal rights and possossion of a wife is not one 

to w'hifh any special money value can be attached for the purposes of 
j'urisdiction. 18 C. 378 (13 C, 232, F.) M 

(b) In a suit for restitution of conjugal rights, no appeal lies to the Privy 

Council, as of right, although the suit was valued above Rs, 10,000 
and the valuation was relied on by the defendant. 18 0. 378. N 
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I.— ‘‘ Appeal to Queen in Council (Continued). 

(5) Conourreni ftndlnga of fact —General rule as to non-interference. 

(а) The Privy Council will not interefero with concurrent judgments o£ the 

Courts below on matters of fact, unless very definite and explicit 
grounds for that interference are assigned. 4 O.W.N. 808 (810) = 28 
C 1 =27 I. A 116. See, also, 10 C 452 (P C ) = 19 I. A. 101 , 1 C.W N. 
GOT (698) (P.C.) = 24 I. A. 183 , 25 0. 180 , 3 C.W.N. 249 , 14 C. 290 
(P.C ) = 14 I.A. 7, 17 C. 882 (P.C )--17 I.A 70 , 20 C, 5G0 (P.C.) = 20 
l.A. 38, 0 C.WN. 74 (78j (PC.) = 3l C. 871 = 311 A. 127 ; 4 M.I A. 
431 ; 7 W R. (P.C ) 73, 5 W.R (P.C ) 70, 6 M.I.A. 27 , 8 M.I.A. 477* 
22 C. 609 = 21 I A 51 (P.C ) , 28 C 190 , 23 C. 918 = 23 LA. 102 (P.C.) ; 

4 Bom. L.R. 248 = 177 P L.R 1005 =50 P.R. 1905; G1 P.R. 1900 ; 

G C.W N. 241 = 11 M L.J. 379 = 25 M 215 = 29 I.A. 38 (P C.) , 16 C. 
753 = 16 I.A. 126 (PC.). 0 

(б) Where the decree of an appellate Coint has approved the decision of the 

Court immediately below it, upon the issue of fact and no substantial 
(lucstion of law is involved no app(‘!il m open under S. 696 of the 
Code of 1682 and leave should be refused. IG A. 274 (P.C ) , 8 M.I.A. 
477 , 1 W R. 47 (P.C.) , 2 C W N c( i , 23 A 01 (98) = 21 A W.N. 8 , 

5 C.W.N. 455 = 28 C. 190. P 

(f) In the absence of substantial enor, either in the finding of the faets, nr in 
prineiples of law aiiplied, the Priv\ Council will not disturb the judg- 
ment {qipealed against, uii4'ss tho> aie satisfied that the judgment is 
materiallv wrong 17 W R. 185 (P C,) = 14 M 1 A. 401 Q 

(d) The Judieial Committts* v\ill not mteifere, uiibss it is satisfied, beyond all 

ii‘ason.'iblo doul)t, that th«'re was some mistarriage m the Courts below 
ill roripect of some piiueiple wliitli the\ acted upon, in respect of some 
presumption to w'huh teo much w'eight wms given, or in respect of 
.something as to which the (’lommittee could see that there was a 
inattei of principle imolved w'hich it ought to set right for the 
guidance of the Courts of India in othei eases. 15 W R 5 (P.C.) = G 
B.L.R 1G8. • R 

(e) For a ease w’heie the Piiv\ Counei] refused to disturb the concurrent judg- 

ment of the Com Is below on questions of fact, lemarking that even if 
it f(‘lt any doubts, it would hesit.ite to protract the litigation by 
sending the ease back to India Sec 11 W.R. 35 (P.C.) = 2 B.L.R. 
85 (P.C.). 8 

(G) Reasons for not interfering with ooncurrent findings. 

(a) Whore the point at issue, is a question of fact oiil\ , there is a strong 

presumption in favour of the judgment of the Co art below, as the 
.Tudges 111 India possess advantages iii forming an opinion of the 
probabihtj of the trans.action, and, in some cases, of the credit due to 
the witnesses. 4 M.I A 131 (433) , 7 W R (P.C.), 73 , see, also, G 
M.I.A. 27. T 

(b) But that docs not relieve the Court of the last resort, from the duty of 

examining the whole evidence, and forming its opinion upon the 
whole case. 4 M.I A 431 (4---3) , 7 W.R. (P.C.), 73 ; see, also, 6 

M.I.A. 27. U 
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(7) CaBOB where Judicial Comniittee may interfere with ooncurrent flndingB. 

(a) Althoii^li tho Judicial Gommittoo adhere to the rule not to disturb the find- 

ings of two concurrent Courts m India upon a question of fact, ^ et 
such rule does not pievail whcie the Courts in India have never de.ilt 
with the real question raised b> the issues and have drawn wrong 
inferences liom the evidence In such a case, tho Court of ultimate 
appeal will disregard those concurrenL judgments, and decide tho case 
upon tlic evidence contained in the record 13 M T.A. 232. Y 

(b) Although the Pruy Council is reluctant to interfere with a question of fact 

jet if it has to dc.il with conllicting judgments of which the decree of 
the Principal Sudder Ainin was founded on a careful local investiga- 
tion and the judgnieiit of the High Court overruling that decree was 
not supported on satishictorv giounds, the decree of the Court of first 
instance would be rcstoicd 15 W K. 20 IP C.) ==G II L R 077 = 13 
M I.A G07. W 

(c) The concui rcnce of opinion of two Courts in India, evm upon a mere ques- 

tion of fact docs not alwajs previsit their Lmdships acting upon their 
own indciK'iidcnt judgment. 10 M I A 135 (l3Gj X 

(d) For a case in which the Judicial Commitlco d(‘p.irtcd from the rule of not 

disturlniig the concurrent tindiiigs twf) lower Couits on questions of 
fact, the circnnistaiu cs of the < asc being of so pcf'uliar a character as 
to take it out of the sttqie of tho geiitMal rule See 18 W R 180 , 10 
F.L.R 301, Sup Vol I A 100 Y 

(H) Concurrent findings — Grounds of decision of two Courts different— Effect 

(n) Where tho iippell.itc Conit csaifiinis the derision of the first Court, but on 
diffetoiit grounds and foi diderent icason«, tin ic is no appeal to the 
Piivv CouTK il 5 JJom h.B 100 = 25 A 100 = .i0 I.A 35 (P C.) , see. 
also, 20 C. 87 (P C ) -20 1 A. 05 (P.C.) , 7 C W.N. 225 = 30 I A 41 = 
30 C. 303 (P.C.). Z 

(b) It cannot detract Iiom the w'cight of coiyuircnt findings of fact that 

different Courts, in ai living at Iho same results upon tho same evi- 
dence, luuc iif't been inlluenced Ijv procisclx the same consideration , 
difference of opinion to that extent is onlv ralculatod to suggest that 
the evidence, w’hatcver view ho taken of it, necessarily leads to one 
and the same inference. 20 C. 87 (P.C.) = 20 I.A. 05. A 

(c) The rule — that the Board wull n(^ disturb a finding as to facts, upon which 

both the Courts ImIow aie agreed, unless such finding can be show'n to 
be dearh erroneous, — is none the loss applicable because the Court may 
not have taken precisely the same \ lew of the weight to be attached 
on each particular item of evidence, and in this wav ma\ not have 
been quite agreed on the giounds of their dci ision. 7 C.W.N. 225 = 
30 I.A. 41 = 30 C. 303 (P C.). B 

(tl) In order to affirm the decision of tho Court below it is sufficient for the 
apiioll.itc Couit to affiim the decree , it need not also affirm tho 
grounds of fact on which the judgment was passed. 25 A. lOU (P.C ) 
= 30 I A. .35 = 5 Bom L.R 100. C 

(e) Tho w^ord “ decision ’ m this section moans meroly the decision of the suit 

by the Court, and cannot, like the w'ord “ Judgment '* be defined as 
meaning tho statement of the grounds, on which the Court proceeds 
to make tho decree. 25 A. 109 (P.G.;. D 



8. 56] 


Act lY of 1869 (divobce). 


387 


/. — ** Appeal to Queen in Council " — (Continued), 

(f)k dcorec i»f the High Court dismissing an appeal for want of prosecution, 
the appellants not having supplied their counsel with materials upon 
which to aiguc the appeal when it was called on for healing, is a 
decree athrmiiig the decision of the Court immediately helow. 20 A. 
3G7. ' E 

(9) Question of genuineness of documents 

Wheio the question involved was one of f.irt tuiiiiiig on the genuincnc'.s of the 
(hwuments which were f«uiinl \‘\ the lower Court'i to he lahricatcd, tlyi 
Judicial Committee refused to iiileifere IG VV.U, !) (PC.)-8 13.L. 
R. 11:3 F 

(10) Lower Court not considering the evidence in the case 

The inciL f.ict of the -is not h} il-clf a giouiid of mti rh'ii-Miv h\ the Judicial 
Coiiiniittce with the com 111 lent lindings of the lower C-ouits 37 C. 
HS2 (P.C.) -17 T A 70 Q 

(11) Question of credibility of witnesses 

(ri) The Jiidi( lal Committee- will not (liv,tinb .1 iiiilgincnt of a C»)urt 111 India 
upon . 1 — , unlc'.s 11 1 > m.iiiifestU deal, fiom the pi obahilitics attached 
to certain ( iicunisiaiue. 111 the case, that tlu- Coiut hi low was wrong 
in the coiuliision di.iwn fnun such e\idenic G M.l.A. 27 H 

(6) 111 ea^es that tuiii upon the ciedihilil\ of Ihc te-fimom given, the appcl- 
l.iLi* Coiiit i". disposed to ih-fei lo the judgment of the Judges who, 
with the advaiitiigo of hu il e\pi iieiue, have had the means o£ seeing 
the witnesses undei l•\amlnaI^•n and of iiiipi-iting the origin ill docu- 
inoiit 9 MIA m , 1 W R (P C ), 17 I 

(c) It is not the pra< tiie ol the Jiiduial Coiniiiittee to advise the re\ersal of a 
(IcLisioii of the Couit helow, iiieieh 011 thcLfleit of the ovidciice or the 
t ledit due to wilnosse^ as the Judges 111 India have hettci mciiiis of 
deteiniiiiiug <iucstioiis of fai t tli.in the appidliite Court. 1 W.R 30 
<P C.)-=9 'M 1 A t.l). J 

(12) Royal Prerogative of Privy Council to admit a^fpeals independent of statute. 

(n) The King in Council possesses, Iw \iilue of the Ro\al Pierogative, a clear 
a])pellate juiisdutmii o\er the judgiiu’iit of .ill taiurts of Justue estab- 
lished in an' of the lliitish doinmioiis Ijexond the seas, and, iiot- 
wilhstanding the txpies-. statuton iiglits of .ippeal, fiom the decisions 
of the Supieiiie Conit and the Suddei Courts. 8 M 1 A. 270 (272). 
Sec. also. 1 W U (P C ), 1.1 , 15 15. 155 (158) , IS I A. G (P.C.) , 17 A. 
112 (IIG). K 

(6) H has hcen repeatedly held that, iiotwithst.andmg the statutes whu.li 
piesirihe tlu- time ami mode of appealing and the limits in point of 
.'mount, the power of the (^ueen in Council to eiitei t.iiii petitions for 
leave to appeal wheie the conditions imposed by the Statute h.ive not 
been eompliecl with, remains in full force H M.l.A 270 (272), L 

(c) Thus Jl is quite disi letloual^ w'lth the Judicial Committee to admit an 
.ippeal fiom tlie Supieriu- or Suddei Courts, 111 la-.csfai helow the 
appealable .imouiit mentioned in the St.iMites, and long .ifter the 
peiiod pieserihetl I'n the Stilnh' foi filing a petition of nppe.il in 
India has expiied. 8 M 1 A 2V0 (272). M 
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(d) Such petitions have frequently been admitted, and have led to a reversal 

. of the judgment of the Courts below. 8 M.I A. 270 (272). N 

(e) But the Courts in India have no power to allow or entertain a petition for 

leave to appeal, or to stay exorution, or to take security for costs of an 
appeal, except strictly in accordance with the terms of the Statute or 
with any order the Privy Council may make in the particular case. 
8 M.I.A. 270 (272, 273). 0 

< (/) No provisions b} Statute or Charter being made for appeals to Her 

Majesty in Council from judgiiionts of the Court of the Judicial 
Commissioner of Oudh, created on the amicxatioii of that Kingdom 
111 the year 1858, the Judicial Committee, to pievent the denial of 
justice, admitted an appeal, under Statute Jid and 4th, Will IV, 
c. 11. 8MTA. 270 (Ibid.) P 

(gf) It IS in the power of the Judicial Committee of the Privy Council, exorcis- 
ing prerogative light under the Crown, so to advise Her Majesty, if 
they should think an appeal ought to lx; allowed 1 W.R (P C.) 1.3. Q 

(13) Duty of a Court of ultimate appeal. 

The IS to judge from the evidence and not to infer from probabilities. 11 

M.I A 177 (178). R 

(14) Special leave will be granted in the following cases 

{a) Whore the case involves a serious question of law. 3 C.W N ccxxxviii , 
6 C.W.N 362 (P C.)=.24.A. 171-29 I.A 10. 8 

(6) Where the point in dispute i'. not measurable in money value, but is of 
great public and private importance 5C.WN. 193 = 11 M.L J. 66 
= 3 Bom. L.R. 164 = 23 A 227 = 28 I.A. 11 (P.C.) , 8 M.I.A. 1 = 4 W. 
R. 65 (P.C.). ^ T 

(c) If their Lordships of the Privv Council find that, in a ease 'in ivhich the 
appeal IS claimed as of right, the Court below has refused the ecrtih- 
cate for a icason w'hich appears to them to bo an unsound reason, 
then they would advise Her Majesty to admit the appeal. 15 B. 165 
(P.C.) = 18 1 ^ G ; 8 M.I.A. 270 ; 1 W.R. (P C .) 13. U 

(15) Cases where special leave was not granted. 

{a) The High Couit will not, m the exercise of its discretion, allow an appeal 
to the Pri\> Council upon a mere question of practice such as an 
Older for the jiispectioii oftocumunts 9 B H C. (0 0 J.) 398. Y 
ib) The Queen in Council would not diicctly interfere to appoint or continue a 
manager ora roccivei. 4 C.W.N. 34 (36) = 27 C 1 = 26 I.A. 281. W 

(c) The Queen in Council w’ould not diiect the High Court to make any order 

for interim protection, unless their Lordships wore satisfied that the 
Court below had junsdiction. 4 C W.N. 34 (36) = 27 C. 1 =26 I.A. 
281. W.i 

(d) Quoiie . — Whether the High Court has jurisdiction to make interim orders 

pending appeal b> speci.il leave ’ 4 C.W N 34 (36) = 27 C. 1 = 26" I.A. 
281, X 

(fi) Where there .ire com m rent findings of the lowei Court and of the High 
Court upon qiicstioiis of fact and no question of law arises, a certifi- 
cate granting lea\c to appeal to His Majesty in Council should not be 
granted. 6 C.W N. 455 = 28 C. 190; 23 A. 94 (98) = 2l A.W.N. 8 
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IG C. 753 = 16 I A. 125 ; 17 C. 246 (249) ; 177 P.L.R. 1905-59 P.R. 
1905 ; 4 Bom. L.R. 249 = 6 C.W N. 241 = 11 M L J. 379 = 25 M. 216 ; 
29 I.A. 38 (P.C.) ; 19 C. 253 (270) = 19 I. A 48 (53) (P.C.) ; 61 PR. 
1900 ; 20 B. 699 , 18 C. 23. Y 

if) Where the local Statutes contemplate that appeals to lie to tho Privy Council 

shall bo allowed by the local Court sati&fving itself as to its com- 
petency, and tho local Court, in its order in one case, expressly loft 
the question of competency open, held that the appeal was not compe- 
tent. IOC WN. 7 = 15 M.LJ 461 (P.C). 2 

ig) The Judicial Committee would not inteifcre with the docision of the High 

Court, unless they wore satisfied that the refusal of the High Court to 
admit tho appeal out of time was wrong. 30 C 309. A 

(16) Privy Council, special leave to appeal to — Procedure. 

(a) In preferring an appeal to the Privy Council, in a case which is under the 
appealable value, a person who asks for special leave to appeal should 
first apph to the High Court for a i crt.ificate, that the case “ is other- 
wise a fit one for appeal ” 6 C W N. 362 (3C5) (P.C.) =24 A. 174 = 

29 I.A. 40. B 

ib) Special leave to appeal will be given only in cases which involve a substan- 
tial question of law or of genci.il interest. 6 C W N. 362 (364) =24 
A 174 = 29 I A 40 (P C ) C 

(17) The course of any person wishing to appeal from a judgment of the Judicial 
Commissioner. 

(а) , will be to send to his .igcnts or legal advisors in England, a copy 

of the judgment, and of .so much tJ tlu- proci'cdings as may suffice to 
render his case luklligiblc, and to show’ wh.it his grounds of appeal 
• arc, and to instnict su( h agents tu apph, hv petition, to tho Judicial 

Committee foi leave to .ippcal from the judgment complained of. 
8 M I A 270 127')). D 

(б) If the Judicial Oornmitti‘e think fit to gi.int such leave, it w' ill cause notice 

to bo given to the Court in India .ind to the respondents in the cause, 
and all pi ocoodings in the cause must tiien be translated and trans- 
mitted hy the Couit to England, in the mode usual in ordinary 
appeals from tho Sudder Court, unless the Privy Council make any 
special order as to tho mode of transmission, or tho documents to be 
.sent. 8 M.I A. 270 (273). E 

(c) Until ail order IS made by the Piivj Council, the Courts in India will have 

no jurisdiction to interfere in an\ wm} with the appeal, either in 
transmitting the record, stiying execution, or otherwise, 8 M.I. A. 
270 (273). F 

(d) There can, howevei, be im objection, m cases which appear to him of 

siifhcicnt magnitude to w.inant an appeal, to his authenticating the 
copies or translations of the proceedings about to bo sent home by 
person contemplating an appeal 8 M I.A. 270 (273). 0 

(18) OoDteDts of petitioD for special leave to appeal to Privy Council. 

(a) It is incumbent upon a partv applying for special leave to appeal, to set 
out in the petition a lull .statement of the facts and legal grounds, to 
show that there is a subsUntial case on the merits and a point of law 
involved, proper to be determined by the appellate Court, 11 M.I. 
A. 1. ® 
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{b) In Olio caso, a petition for special Icavo to appeal contained a general state- 
ment of the proceedings in India, and an averment that they wore 
irregular and contrary to law. Such petition was ordered to be dis- 
missed or to stand over for amendment as being too general and 
vague. 11 M.I.A. 1. I 

(c) On the amended petition, stating in detail the facts and specifically 
showing legal grounds of objection to the decree and order of the 

• Court below refusing leave to appeal, special leave to appeal was 

granted. 11 M I. A. 1. J 

(19) Petition of appeai to Privy Council — Diligence in filing, neceasary. 

(fl) In the case of a petition of appeal to ihe Privy Council being filed, due 
diligence must be shown in transmitting the appeal to the Privy 
Council. 3 B.L R (O.C ) 126 K 

(6) Otherwise, on the the application of the respondent the High Court has 
the power to strike the petition off the file 3 B.L.B. (O.C.) 126. lu 

(20) Leave to appeal granted without authority— Objection, when to be taken. 

An objection that an appeal has come befoio the Judicial Committei‘ without 
proper authority ought to be taken at the earliest moment. 15 B.L. 
R. 221. H 

(21) Objection to rescind leave to appeal 

(a) An objection to rescind leave to appeal ought to be taken by the respond- 
ents as early as the matter is brought to their notice, for the plain 
reason that, if the leave to appeal is on that ground rescinded, no 
further costs are incurred ; and it is wrong to leave the objection until 
the hearing of the appeal when the record has been sent from India, 
and when all the costs attending the hearing have been incurred. 23 
W.R 113 (117) = 14 B.L R. 39J (406). * N 

(5) But such objection may be entertained by the Privy Council at any stage 
of the appeal, and is not unfrcqucnitly heard when the appeal is 
called on, ifiid before the arguments on the merits have commenced. 
15 B.L R. 22iL 0 

(c) In one case, an appeal being called on, and before the case was gone into 
on the merits, an objection was taken by the respondent, which ap- 
peared to be well-founded. The appellant thereupon applied to the 
Judicial Committee to grdfat him special leave to appeal, 7ianc pro- 
tunc. Held, that it was competent to the Judicial committee to grant 
such special leave, but leave was refused under the particular circum- 
stances of the case. 15 B.L R. 221. P 

(22) MiB-BtatementB in petition — Special leave, objection, when to be taken. 

(a) Where special leave to appeal to the Privy Council is granted upon a peti- 
tion in which material mis-statements are made, objection should be 
taken by the respondent by a preliminary motion to rescind the leave 
to appeal, or at any rate before the hearing of the appeal, when oalled 
on has been entered on. 14 B.L.R. 394. Q 

(5) Where it was not clear that the material mis-statements in the petition has 
been made with an intention to deceive, and the objection to the 
appeal was only taken at a late stage of the hearing, the J udicial 
Committee declined to dismiss the appeal, but refused the appellant 
the costs of the appeal. {Ibid.) R 
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(28) Appeal to Privy Council— Time for— Privy Council rulei. 

(a) The High Court has no power to allow an appeal to Her Ma]osty in Council, 

when the petition ib not presented within six calendar months from 
the date of the decree eompUincd c f 1 B L R (O.C ) 39. S 

(6) When the six months expired during the Durga Pu]a vacation, and the 
petition of appeal was presented on the first day the Court resumed its 
sittings, held that the petition was too late, and leave could not be 
given to appeal 1 B L R (O C ) 39. T 

(24) Appeal to Privy Council— Review of order of admisBion. ‘ 

All appeal to the Privy Council being omc admitted, whethei pioperly or 
crioneously, the High Court has no fuither juiisJiction to review its 
order, and declare the appeal lejected b \V R. Mis. 97. U 

(25) Notice of transmiBBion of record to reepondent, if neceBBary. 

There is no lule, among those ma'le l)\ the High Court under the authority of 
law, that the respondent in an appe.il to the Qu<H'n in Council shall 
receive formal notice of the Irausini-^sion of the record of the appeal, 
of the pondenc\ whi*reof he h.id notice 19 A 209. iP C ). Y 

(26) Re-hearing of appeal— Practice. 

(fi) It is unqu(‘'.tioiiahl\ the strict rule, and might to in* dihtiiictlv understood 
as such, that no eaUM* iii the Privv Uouiieil c in be re-heard, and that 
an order once made, that is, .i repoit siihinitted to His Majesty and 
adopted, h} being made ..n Older in Council, is lindl and cannot be 
altered 2 M.I A. 181 (215) -1 Moo. (P.C ;, 117 , 14 M. 439 (441) ; 
19 A 200 = 24 1 A J9 (P C ) — (I*er hoyd Bumghmn, J.). W 

(b) The same i-* the case of the judgini'iits of the House of Lords, that is, of the 

Court of I’ariiameiit, or \-f the King in Parliament as it is sometimoa 
e\pre-»'.ed, the (uily olin r supienn* tutiuiial in the United Kingdom. 
2 M.I. A. 181 (215) = ! Mot) (P.C ) 117--(/'e/ Jjord Btoutjhain, J.). X 

(c) Whatever, thorefoie, ha-^ been le.illv determined in those Courts must stand, 

there being powei of ic-heaniig for t|je purpose of changing the judg- 
ment pionouiieod 2 M 1 181 (21G) = 1 Moo. (P C.) 117 — {Per Lord 

Brougham, J ). Y 

id) Nevertheless, if h> luisprison in cml)od^ mg the judgmciios, errors have 
been introduced, these Couits possess, bv common law, the same 
pow'cr which the Courts of Rceoid and Statute have of rectifying the 
mistakes which have crejit in. 2 M.I A. 181 (21(>) = 1 Moo,( P.C.) 117 
{Pe? Loyd Btaughayn, J.). Z 

(fi) The House of LorcL have corrected mistakes introduced through lo adver- 
tence in the details of judgments or have supplied manifest defects, 
n order to enable the dei-iees to be eiifoiccd, or have added cxplana- 
toi\ matter, or have leioiieilcd iiicuiisisteneies. 2 M.I. A. 181 (216) = 
1 Moo (PC) 17 — (Pet Laid Byougham, J.). A 

if) But with the exception of one case ii* 1069 of doubtful auLhouty, here, and 
anothoi in p.irlianiciit of still less w'eight in 1042, no iiistaiiLe, it is 
behoved, can be produced ot a le-lioaring upon tlie wlioh* cause, and 
an entiic alteiatiou ot the judgiiieiit once pionoiniccil. 2 M I A 131 
(216) = 1 Moo (P C ) 117 (Per Loyd Brougkayn, J.). B 
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(g) This IS a salutary maxim which ought to be observed by all Courts of last 

resort — Interest rexpublicae ut s%t finis litium, 10 M. 73 (761 (P.C-) = 
13I.A. 156. C 

(h) The strict observance of the above maxim may occasionally entail hardship 

upon individual litigauts, but the mischief arising from that source 
must be small in comparison with the groat mischief which would 
necessarily result from doubt being thrown upon the finality of the 
decision of such a tribunal as the Privy Council. 10 M. 73 (78) 
(P.C.) = 13I.A 165. D 

(i) As to instances of the exercise of the power of correcting errors by House 

of Lords, see Hill v. Spence^ Lord’s Journ, 4G Vol., 536, Dent v. 
Buckf Lords’ Journ , 17 Vol , 7G Oundle v BartoUt Lords’ Journ., 
15 Vol., 170, Cfilth7ojt V. May, Lords’ Journ , 19 Vol., 436, cited in 
2 M.I.A. 181 (216, 217) = 1 Moo. (P.C ) 17. E 

(27) Re-hearing, when allowed. 

(fl) There may be cxceptioiisil circumstances whicb will warrant the Judicial 
Committee in allowing, even after an orJci of Her Majesty in Council 
has issued upon their report, a ro-lioaring at the instance of one of the 
parties. 10 M 73 (7H) (P.C.) — 13 I A. 155. F 

(6) But this IS an indulgence with a \iew mainly to doing justice when, by 
some a( ( iduiit, without aiiv blame, tbo patt> has not been heard, and 
an oidei has been made, inadvortenblv , as if be had been heaid 10 
M. 73 (78) (P C ) =.1 1 r A 155, see also, 2M.I.A. 181 = 1 Moo (P.C ), 
117 ; 2 M.l A. 181 (220) -1 Moo. (P.C ) 117. G 

(c) Even before report, whilst the decision of the Board is not yet res judicata 
great caution has been observed in permitting the ro-hoaring of appeals, 
lOM. 73 (78) (PC) = 13 1 A. 165. ‘ H 

(28) ReBtoring to file appeals diBinisBed for want of prosecution. 

(f7) Where ail appeal was disiiiissed for want of^ prosecution, if the delay bo 
explained, and the cause of it is sutticieut, the appeal would bo restored 
to the file. 2h,B, 723 (724) = 24 LA 128 (P.C.). I 

(6) But such a restoration can only be allowed on conditions as to costs, and 
on security to be given m England 21 B 723 (721) (P.C ) = 24 I. A. 
128. J 

(29) DiBcovery of new evidence. * 

The judgment of the Judicial Committee reported to and confirmed by Her 
Majesty m Council cannot be ro-opcried only for the reason that now 
evidence is forthcoming. 14 M. 439, (441). K 

(30) Want of express notice. 

(а) The mere allegation that the respondent to the appeal had, in consoquonco 

of their having had no express notice that the appeal had been sot 
down forhcaiiug, allowed the hearing of the appeal to take place cx 
parte is not sufficient to entitle them to a re-heariug thereof. 19 A. 
209 (211) =24 I. A. 49 (P C.). L 

(б) Tlierc w^ere four respondcuts in an appeal to the Privy Council. At the 

hearing, the apjieal w.is allowed ex prtifp against all the respondents. 
One lespondorit afterwards petitioned for a re-hearing, on the ground 
that neither he nor his itgents had notice that the appeal had been 
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entered, or fixed for hearing, until after it had been decided On 
enquiry it appeared that the petitioner had inaccurately described the 
buit to hiB agents as an appeal against himself oiil>, without in ention> 
mg the names of the other respondents, and the agents, on being told 
at the Privy Council Oflice that no appeal so entitled was pending, 
had taken no further steps Held that there had been omission and 
neglect on the petitioner's pait, and on the part of his agents, such as 
to prevent the Judicial Committee from iccommonding a re-heariog of 
the case. 2 B.L.R. (P.C ) 60= 12 1. A. 257. 

(31) " Ex parte " petition— Re-hearing— Practice. 

Where a petition is ex parte, it is a universal and a most important rule of the 
Privy Council, that every fact which is matciial to the determination 
of the question raised upon the petition should bo truly and fairly 
stated. 8 M l.A. 193 (195). ' N 

(32) Here question of practice— Order for inspection of documents 

No appeal will bo allowed to Pin \ Council upon a more question of practice 
(as) an ordei for the inspection of documents 9 li II.U. 398 (401). 0 

(33) Technical objection not taken in Court below. 

Their Lordships will not ontertaiii . I puieh technical objottion to a party’s 
right of action which wa-> not taken in the Court below Pei Loid 
Brougham, J , in 5 M l.A 26^, 3 M I, A 229 , see, also, 1 I A. 413, that 
they will not entertain iin> grounds of appeal not so taken. P 

(34) Wrong admission of evidence. 

(a) Where some evidence has been wrongly admitted, their Lordships, who 

■ are Judges of the fact, will consider whether, thiowing aside the ovid- 

eiiee which ought not to have been admitted, there still remains 
Bullicioiit evidence to suiiport the decrees. 4 B.L.R. 499 ; 9 B.L.R. 
371. Q 

(6) The Privy Council will not mtcifere merely' on the ground that the High 
Court had admitted documents tendered by the appellant which th(^ 
first Court had 1 ejected 24 0 1 (P.C.) = 23 l.A 97. R 

(35) New point, not be taken for first time before Council. 

(o) An objection on a new point cannot be allowed to be taken for the first time 
before the Privy Council. 22 M, 515 (518) (P.C.) = 26 I A. 55; see, also, 
25 C. 187 , 1 C.W.N. 649. S 

(b) Point not raised in the plaint before District Judge nor in the High Court 

cannot be raised before the Judicial Committee. 1 C W.N. 649 = 25 
C. 187 = 24 l.A. 191 (PC.). T 

(c) A point not having been raised b\ the issues in the suit, the Privy Council 

• refused to decide the question. 10 B.L.R. 1 = 14 M l.A. 176. U 

(d) A person alleging one title in the Lower Court cannot set up a totally new 

case on appeal. l.A Sup.Vol 131(146). V 

(r) An appellate Court cannot declare a iifht in favoui of jiie of the parties 
where no issue has been lixed on the pouil, and the right has not 
been set up in the lowei Court, 12 C 239 = 12 l.A 160. W 
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(36) Diicretion of lower Court not interfered with by the Judicial Committee. 

The Judicial Committee ik alwayb reluctant to interfere with a matter of dis- 
cretion exercised b> the Courts in India, unless it can be shown that 
the Court has acted upon an erroneous principle. 12 W.R. 27 (P.C.) 
= 3BLR. 8(P.C.) = 13M.I.A. 16. X 

(37) Costs 

No appeal against a decree merely as to costs would be allowod. 1 M I A, 479 Y 
« (38) Right to apply to Privy Councii, if confined only to king’s subject. 

If a Court administering Justice on the King’s behalf makes an order, judicial 
in its nature, by which some one is unjustly and injuriously affected, 
the person aggrieved is tiiii precluded from applying to the King in 
Council to redress his wrong merely by the fact that he is not the 
King’s subject 3 C L J. 395 = 8 Bom, L.R 129 = 10 C.W N 3G1 = 3 
ALJ 260 = 33 0.219 Z 

(39) Dismissal of appeal for want of prosecution by Privy Councii 

(а) The PrivY Council dismissed an appeal for want of pioseciiliion, upon a 

certificate (»f the Registrar of the Supreme Court that no further 
proceedings had been taken for a long time aftei the ordei allowing 
the appeal See 6 M I A 34G A 

(б) For A cAse of dismissal of appeal to rn\> Couneil for default in deposit 

of security and m trAnscrihiiig leeord, see J C 142 B 

XIII, — lic-inarriacjc, 

57. When six months after the date of an 
to parties order of a High Court confirming the decree for a 
dissolution of marriage made by a District* Judge 
have expired, 

or when six months after the date of arfy decree of a High Court 
dissolving a marriage haj’e expired, and no appeal has been presented 
against such decree to the High Court m its appellate jurisdiction, 
or when any such appeal has been dismissed, 
or when m the result of a®y such appeal any marriage is 
declared to be dissolved, 

but not sooner, it shall be lawful for the respective parties to 
the marriage to marry again, as if the prior marriage had been 
dissolved by death ; 

Provided that no appeal to Her Majesty in Council has been 
presented against any such order or decreei • 

When such appeal has been dismissed, or when m the result 
thereof the marriage is declared to be dissolved, but not sooner, it 
shall be lawful for the res})ective parties to the marriage to many 
again as if the prior marriage had been dissolved by death 
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(Motes). 

General.- 

(1) CorreBpondlng EngllBh Law. 

The Matrimonial Causes Act, 1857 (20 & 21 Vict c, 85), 8 37, provides that— 

“ When the time hereby limited for appealinR against an> decree dissolving a 
marriage shall have expired, and no appeal shall have been presented 
against such decree, or when any such appeal shall have been dis- 
missed, or when in the result of any appeal any marriage shall be 
declaied to be dissolved, but iiot sooner, it shall be lawful for the 
respective parties thereto to mairy again, as if the prior marriage had 
been dissolved bv death Provided alv/ays, that no clergyman in holy 
orders of the United Church of Englanri and Ireland shall be compel- 
led to solemnize the marriage of any person whose former marriage 
may have been dissohed on the ground of his or her adultery, or shall 
be lialile to an\ suit, penalty , or censiirii for solemnizing or refusing 
to solemnize the marriage of any such person.” C 

(2) Marriage before expiration of the period preBcribed by this Bection. 

(n) A — IS void. See Chichester v. Mure f.c, chichester, 32 L.J., P. & M 14G C-1 

(b) A pel son, who has obtained a decree for di-isolution of marriage, cannot 
lawfull) contract a second marriage in the lifetime of his divorced 
wife within six months of the docrco becoming absolute “The 
decree of the High Court” referred to in 8. 57 of the Indian Divorce 
Act, means decree absi)Iute, and not the decree nui, 9 A.L.J. 108. D 

(3) Re-marriage between divorced partiee. 

(а) IS valid. See Fendall, otherwise Goldsmid v. Ooldsmid, 2 P. 

D. 203 , 4G L J , P A M 70 B 

(б) But it seems that eliildren born of smh le-main age would not get the 

l) 0 netit «)£ scttlonieiit'^ made on the former mairiage on the children 
of tlie parties See lUmd v Taulor, 31 L J , P. & M. 784, see, also, 
Rattigan Divonc, 1897, P. 300. p 

58 No clergyman m Holy Orders of tbe^ ■' '' " Church of Eng- 
land ' ■ shall be compelled to solemnize the 

ma^“nof oomSled n^amage of any person whose former marriage 

to solemnize mar- has been dissolved on the ground of his or her 
vorot^°foriSuUtiry! adultery, or shall be liable to any suit, penalty or 
censure of solemnizing or refusing to solemnize 
the marriage of any such person. 

(Notes) 

General. 

(1) porrespondlng EngliBh Law. 

The corresponding portion of the English statute Law runs as follows — 

" When the time hereby limited for appealing against any decree dissolving a 
marriage shall have expired, and no appeal shall have been presented 
against such dccioe, or whon any such appeal shall havo been dis- 
missed, or when in the result of any appeal any marriage shall be 
declared to bo dls^lovod, but not. sooner, it shall be lawful for the 
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respective parties thereto to marry again, as if the prior marriage had 
been dissolved by death . Provided always, that no clergyman in 
holy orders of the United Church of England and Ireland shall be 
compelled to solemnize the marriage of any person whose former 
marriage may have been dissolved on the ground of his or her adul- 
tery, or shall bo liable to any suit, penalty, or censure for solemnizing 
or refusing to solemnize the marriage of any such person.’' See S. 57 
of 20 & 21 Vict. c. 85 Matrimonial Causes Act, 1857. G 

^2) Scope of Bcotion. 

Under this section a clergyman cannot be compelled to solonmizo the mar- 
riage only of that xiurt} whose femer marriage has been dissolved on 
the ground of such party’s adultery. 

It seems the clergyman is however bound to solenmizo the second marriage of 
an innocent parU See Rattigan on Divorce, 1897, pp. 306, 307. H 

/.— " Holy orders of the, etc " 

N. B. — The word “ United” m this section was repealed by the Bepealing 
Act XII of 1873. I 

2^^' Church of England, etc:' 

N.B. — The words “ and Ireland” in this section were repealed by the Repealing 
Act XII of 1873. 

.59. When any Minister of any Church or Chapel of the said (i) 
'* ^ Church refuses to perform such 

English Minister , ^ t i . 

refusing to perform marriage service between any persons who, but 

ceremony to permit refusal would be entitled to havte the 

use of his church. 

same service performed in such Church or Chapel, 
such Minister shall permit any other Minister in Holy Orders of the 
said Church entitled to officiate w'lthin the diocese in which such 
church or chapel is sitifate, to perform such marriage service m 
such church or chapel. 

(Notes). 

GenGIral. 

Correiponding English Law. 

The corresponding portion of the English Statute Law is as follows 

” Provided always, that when any miiiistei of any church or chapel of the United 
Church of England and Ireland shall refuse to perform such marriage 
service between any persons who but lor such refusal would be entitled 
to have the same service performed in such church or chapel, such 
minister shall permit any other minister m holy orders of the said 
united church, entitled to officiate within the diocese in which fcuch 
church or chapel is situate, to perform such marriage service in such 
church or chapel.” See Matrimonial Causes Act, 1857 (20 & 21 Vic. 
G. 85) S. 58. J 

The said — church,’* 

N.B' — The word “ United ” was repealed by Act XII of 1873. 
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60. Every decree for judicial separation or order 
tion“oTprot“tron' *0 protect property obtained by a wife under this 
order valid as to Act shall, until reversed or discharged, be deemed 

personfl dealing with i - j r r • r 

wife before reversal, valid, SO tar as necessary, for the protection of 

any person dealing with the wife. 

No reversal, discharge or variation of such decree or order shall 
affect any rights or remedies which any person would otherwise 
have had in respect of any contracts or acts of the wife entered into* 
or done l)etween the dates of such decree or order and of the rever- 
sal, discharge or variation thereof 

All persons who in reliance on any such decree or order make 
any payment to, (^r permit any transfer or act to 
he made or done by, the wife who has obtained 
the same shall, notwithstanding such decree or 
order may then havi* bt‘en reversed, discharged 
or varied, or th(‘ separation of the wife from her 
husband may have ceased, or at some time since 
the making of the decree or older lieen discontinued, ho protected 
and indemnified as if, at the time of’ such payment, transfer or other 
act, such decree or order were valid and still sul)sisting without 
variation, and the separation had not ceased oi- been discontinued, 
unless, at the time of tin' payment, tiansfer or other act, 
such persons had notice of the re vi'rsal, discharge or variation of the 
decree or order or of the cessation or discontinuance ot the separation. 

(Notes). 

(ieneral. 

Corresponding English Law . ' 

(a) S. 8 of tho Matriinoni.il i, IS'iS (21 it ‘22 Vu'fc , c lOS), provides as 

follows — 

“ In every case in winch a wif*' sh.ill, iindei this «*r under the said Act of 
tho 20th and 21st Viet., i-. H5, have obtained an order to protect her 
cainingsor properly, oi a decree for judicial separation, such order 
or decree shall, until revel M\1 oi discharged, so far as necessary for 
the protection of am pei'ijm or corporation who shall deal with the 
wife, bo deemed valid and effectual , and no discharge, vanaiion or 
reversal of such order or decree shall piejulieo or affect anv rights or 
remedies which ans pi-rson would have had in case the same had not 
been so reversed, v.ii led oi discharged in respect oi any debts, con- 
tracts or acts of the wife iiieurred, entered into, or done between the 
times of the making such order or decree and of tho discharge, varia- 
tion or reversal theieof , and property of or to which the wife is pos- 
sessed or entitled for an e-itate in remainder or in reversion at the date 
of tho desertion or decree (as the case miy bo) shall be deemed to bo 
included ni the protection given by the order or decree.” K 


Indemnity of per- 
sons making pay- 
ment to wife without 
notice of revers.il of 
decree or protection - 
order. 


51 
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(b) S. 10 of the same Act provides as follows . — 

“ All persons and corporations who shall, in reliance on any such order or decree 
as aforesaid, make any payment to or permit any transfer or act to 
be made or done by the wife who has obtained the same, shall, not- 
withstanding such order or decree may then have been discharged, 
reversed or varied or the separation of the wife from her husband 
may have ceased, or at some time since the making of the order or 
decree been discontinued, be protected and indemnified m the same 
way in all respects as if, at the time of such payment, transfer or 
other act, such ordei or decree were valid and still subsisting without 
variation in full force and effect, and the separation of the wife 
from her husband had not ceased or been discontinued, unless at the 
time of such payment, transfer or other act such persons or corporations 
had notice of the di-nchaigc, reversal or variation of such order or 
decree, or the cessation or discontinuance of such separation.” L 

61. After this Act comes into operation, no person competent 

^ to present a petition under sections 2 and 10 shall 

Bar of suit for ^ ^ - .i i 

criminal conversa- maintain a suit ff)r Criminal conversation with his 

wife. 

(Notes). 

General. 


Gorreiponding English Law. 

The ^latiimonial Causes Act, 1857 (‘20 & 21 Vict , c. 85), S. 59, provides 
that — 

c 

“ After this Act shall have conic into operation, no action shall be maintain- 
iiblo in England for ciimiiial comorsation ” 

r 

62. The High Court shall make such rules under this Act as it 
Power to make fr<'^m time totiiiie consider expedient, and may 

from time to time alter and add to the same : 


Provided that such rules, alterations and additions are consistent 
with the provisons of this Act and^he Code of Civil Procedure. 

All such rules, alterations and additions shall be published in 
the local othcial Gazette. 

(Noten). 

General. 

(1) CorreBponding English Law. 

(a) S. 53 of the Matrimonial Causes Act, 1857 (20 & 21 Vict. c. 86), provides 
that— 

* “ The Court shall make such rules .'ind regulations concerning the practice 

and procedure under this Act as it may from time to time consider 
expedient, and shall have full power from time to time to revoke or 
alter the same.” M 
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(b) S 54 of tho said Act provides that . — 

“ The Court shall have full power to tix and regulate from time to time the 
foes payable upon all proceedings before it, all which foes shall be 
received, paid, and applies as heroin directed , provided always that 
the said Court may make such rules and regulations as it may deem 
necessary and expedient for enabling persons to sue in the said Court 
in forma pauperis. ’ ’ N 

t.—'* Power to make rules." 

Rules for conftrniatloii of decrees for dissolution of marriage * 

The following Rule, made by the Honorabk the Cliief Justice and Judges of 
Her Majesty’s High Court of Judicatuie at Bombay under S 17 of 
Act IV of 186y IS published under S, G‘2 of the Act — 

“ Cases for confirmation of adecioe loi dis'iolution of marriage, received from 
a District Judge under S. 17 of Act IV of IHOQ, shall not be hoard 
till after the oxpiiation nf six months from the pronouncing of such 
decree ” Sec Bombay (tovornincnt Clazottc dated 23id November, 
1870, Pt. I, p. 1278. 0 

SCHEDCTLIO OF FORMS. 

No. 1. — Petition by hu.^band for a dissolittlon oj marriage with 
daniagcfi against co-tespomlrnt, by leason of adultery. 

(Sec sections 10 and 84 ) 

In the (Hi^li) Court of 

To the Hon’hlo Mr. «)ustice | o/ To the Judf^e of ] 

l^hc day of IRC) . 

• The petition of J. B. of 

Sheweth, 

1. That your petitioiu'i* was on the day of , one 

thousand eight hundred and , lawfully married to G.B., then Q.D., 
spinster dX . (a) • 

2. That from his said marriage, your petitioner lived and co- 
habited with his said wife at and at , in , and lastly at 

in , and that your petitioner and his said wife have had 

issue of their said marriage, five children, of whom two sons only 
survive, aged respectively twelve and fourteen years. 

3. That during the three years immediately preceding the 

day of one thousand eight hundred and , X.Y. was 

constantly, with few exceptions residing m the house of your 
petitioner at aforesaid, and that on divers occasions 

during the said period, the dates of which arc unknown to your 
petitioner, the said C. B in your petitioner's said house committed 
adultery with the said X V 

Note —(a) If the marriage was solemnized out of India tho adultery must be 
shown to have been committed in India- 
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4. That no collusion ov connivance exists between me and 
my said wife for the purpose of obtaining a dissolution of our said 
marriage or for any other purpose. 

Your petitioner, therefore, piays that this (Hon’ble) Court 
will decree a dissolution of the said marriage, and that 
the said X.Y do pay the sum of rupees 5,000 as damages 
l)y reason of his having committed adultery with your 
petitioner’s said wife, such damages to be paid to your 
petitioner, 01 otherwise paid or applied as to this (Hon’ble) 
Court seems lit 

(Signed) A. L*. (a) 

Futm of Vc) ijication 

1. J 7j., the petitioner named m the aliove petition, do declare 
that what is stated thei ein is true to the best of my information and 
belief. 


No 2. — IiLCspo}i(h‘nfs biatemeut jh husho to No 1. 

In the Court of ' the day ol 

Jk'twcem A B., petitioner, 

C. B , respondent, and 
.Y. y., co-respondent 

C.B , the respondent, by I> E , lier attorney for vakil in answer 
to the petition of A B skiys that she denies tliat she has on divers 
or any occasions committed adultery with Y.Y., as alleged m the 
third paragraph of the said petition. 

Wherefore the respondent prays that this (Hon ble) Court will 
reject the said petition 

(Signed) 0. B. 

No. 3. — Co-respondent's statement in answer to No. 1. 

In the (High) Court of 

The day of 

I’letw^een A B., petitioner, 

C.B , respondent, and 
A' , c(;-rcsi)ondent. 

(a) The petition mubt be signed b> the petitioner. 
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Sch.l 

X.Y,, the co-respondent, in answer to the petition filed in thisL 
cause, saith that he denies that he cuiuiuitted adultery with the 
said C B. as alleged in the said petition. 

Wherefore the said X Y prays that this (Hon’ble) Court will 
reject the prayer of the said petitioner and older him to pay the costs 
of and incident to the said petition 

^Signed) X Y. 


No. 4. — Petition for Decree of Nullity of Mantage. 

{See section 18 ) 

In the (High) Court of 

To the Plon’hle Mr. dustice \_ot To the Judge of ] 

The day of , 18() . 

The petition of J. 11 ialsely called A. D , 

Sheweth, 

1. Tliat on the day of • , one thousand eight hundred 

and , your petitioner, then a spinster, eighteen years of 

age, was married in fact, though not in law, to CD, then a 
bacljelor of about thirty \earsof age, at [some 2)larc in Tnclia^ . 

2. That from the said day of , one thousand eight 

hundred and , until tlie month of , one thousand eight 
hundred and , vuir petitioner lived and cohabited with the said 
C. D., at divers places, and particularly at aforesaid. 

8. That the said O.D. has never consummated the said pretended 
marriage by carnal copulation 

4. That at the time of the celebration of your petitioner’s said 
pretended mariiage, the said C.D w^as, by reason of his impotency or 
malformation, legally incompetent to enter into the contract of 
marriage. 

5. That there is no collusion or connivance between her and 
tlje said C,D. with respect to the subject of this suit 

Your petitioner therefore prays that this (Hon’ble) Court will 
declare that the said iiiarriage is null and void. 

(Signed) A.B. 

Foim of Verifcatioti See No. 1, 
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•No. 5. — Petition by wife for judicial separation on the ground of 
her husband's adultery, 

{See section 22.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [r;/* To the Judge of ] 

The day of 186 . 

* The petition of C. B., of , the wife of A, B. 

SlIKWETH, 

1. That on the day of , one thousand eight hundred 

and sixty your petitioner, then C. Z)., was lawfully married to 

A, B. at the Church of , in the 

2. That after her said marriage, your petitioner cohabited with 

the said A, B. at and at , and that your petitioner and her 

said husband have issue living of their said marriage, children, 
to wit, etc., etc. (a). 

3. That on divers occasions in or about the months of August^ 

September and October^ one thousand eight hundred and sixty , 
the said A. B., at aforesaid, committed adultery with B. B., 

who was then living in the service of the said A. B. and your peti- 
tioner at their said residence aforesaid 

4. That on divers occasions in the months of October, Novchibcr 

and December, one thousand eight hundred and sixty , the 
said A. B., at aforesaid, committed 'adultery w^ith G. II., 

who was then living in the service of the said A. B. and your 
petitioner at their said residence aforesaid. 

5. That no collusion or connivance exists between your peti- 
tioner and the said A, B, with respect to the subject of the present 
suit. 

Your petitioner therefore prays that this (Hon’ble) Court will 
decree a judicial separation to your petitioner from her said husband 
by reason of his aforesaid adultery. 

(Signed) C. B. (6) 

Form of Verification ; See No, 1. 


No. 6 . — Statement in answer to No. 5. 

In the (High) Court of 

Note.- -(o) State the respective ages of the children. 

(d) The petition must be signed bv the petitioner. 
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B- against J5. 

The day of 

The respondent, A. 5., by IF. F., his attorney [or vakil], 
saith, — 

1. That he denies that he committed adultery with E. F., as 
in the third paragraph of the petition alleged. 

2. That the petitioner condoned the said adultery with E. Fm, 
if any. 

3. That he denies that he committed adultery with G. H , as 
in the fourth paragraph of the petition alleged. 

4. That the petitioner condoned the said adultery with G. ff., 
if any. 

Wherefore this respondent prays that this 
(Hon’ble) Court will reject the prayer of the 
said petition. 

(Signed) A. B- 


No, 7 . — Statement In replji to Nn (h 

In the (High) Court of 

B. against 7?. 

The day of 

The petitioner, C.B., by her attorney [or vakil], says — , 

1. That she denies that she condoned the said adultery of the 
respondent with E. F, as in the second paragraph of the statemei^t 
in answer alleged. 

2. That even if she had condoned the said adultery, the same 
has been revived by the subsequent adultery of the respondent wifh 
G. H, as set forth in the paragraph of the petition. 

(Signed) C. B. 


No. 8, — Petition for a judicial separation by reason of cruelty. 

• [Sre section ] 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ] 

The day of 186 . 

The petition ot A. B. (wife of C. B.) of 
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•Sheweth, 

1. That on the day of , one thousand 

eight hundred and , your petitioner, then A. D., spinster, was 
lawfully inarried to C. B . at 

2. That from her said marriage, your petitioner lived and co- 
habited with her said husliand at until the day of 

' , one thousand eight hundred and , when your 

petitioner separated from her said husband as hereinafter more 
particularly mentioned, and that your petitioner and her said hus- 
band have had no issue of their said marriage. 

8. That from and shortly after your petitioner’s said marriage, 
the said C B haliitually conducted himself towards your petitioner 
with great harshness and cruelty, freipiently aliasing her in the 
cocarsest and most insulting language, and beating her with his fists, 
with a cane, or with some other weapon. 

4. That on an evening in or about the month of 

one thousand eight hundred and . , the said 0 B in the 

high way and opposite to the house in which your petitioner and 
the said C. B, were then residing at aforesaid, endeavoured 

to knock yonr petitioner down, and was only prevented from so 
doing by the interference of F D., your petitioner’s brother. 

5. That subsequently on the same everting, the said G. L\, in 

his said house at aforesaid, struck your petitioner with 

his clenched fist a violent* blow on her face. 

0. That on one Friday night in the month of , one 

thousand eight hundred and , ^he said C B , in , without 

provocation, threw a knife at your petitioner, thereby inflicting a 
severe wound on her right hand. 

7. That on the afternoon of the day of , 

one thousand eight hundred and , your petitioner, by reason 

of the great and continued cruelty practised towards her by her 
said husband, with assistance withdrew from the house of her said 
husband to the house of her father at , that from and 

after the said day of , one thousand eight 

hundred and , , your petitioner hath lived separate and apart 

from her said husband, and hath never returned to his house or to 
cohabitation with him. 
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8. That there is no collusion or connivance between your, 
petitioner and her said husband with respect to the subject of the 
present suit. 

Your petitioner, therefore, prays that this (Hon’ble) 
Court will decree a judicial separation between 
your petitioner and the said C li., and also order 
that the said C. /?., do pay the costs of and in- 
cident to these pioccedings '• 

(Signed) ii. 

Fo}m of Vrnjicdtion Srr No 1. 


No. 9. — StafcmrHt in unsirto to No 8 

Fn the (High) Court of 

The day of 

Between J /> , petitioner, and 
C. 7>., respondent. 

C /J., the respondent, in aribwer to the petition filed in this 
cause by 1C J, this attorney [f>/ Vakil] , siiith tliat he denies that 
he has been guilty of cruelty towards the said A.I) , as alleged in 
the said petition. 

• (Signed) C.B. 


No. 10 — Petition fur reversal if chrrrr of sepa) at ion. 

{See section 24.) , 

In the (High) Couit of 

To the Hon’bic Mr. Justice [or To the Judge of 1 

The day of 180 . 

The petition of -1. B , of 

Shbwbth, 

1. That your petitioner was on the day of , lawfully 

married to 

2. That on the day of , this (Hon’ble) Court at 

the* petition of , pronounced a decree affecting the petitioner 

to the effect following, to wit, 

[Here set out the decree.'] 

3 That such decree wa.s obtained in t)ie absence of your peti- 
tioner, who was then residing at 

63 
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It 

[^State facts tending to show that the petitioner did not knoto of 
the proceedings : and, further, that had he known he might have 
offered a sufficient defence,'] 

or 

That there was reasonable ground for your petitioner leaving 
his said wife for that his said wife 

[Here state any legal grounds justifying the petitioner's separa- 
tion from Jus hufv ] 

Your petitions, theiclore, prays that this (Hon’ble) 
Court will leverse the said decree. 

(Signed) A. B 

Form of Verijieatuni See No 1. 

No. 11. — Petition Jor Protection-order. 

(See section ‘27.) 

In the (High) (-ourt of 

To the Jlon’ble Mr Justice [or To the Judge of ] 

The day of iSb 

I’lic petition ()1 of , 

The wife of A. B 

Sheweth, 

That on the dav of she was law^fully married 

to .4.21. at 

That she lived and cohal;itcd w'ltli the said A . B. for years at 
, and also at , and had had r children, issue of her 

said marriage, of whom are now living with the applicant, and 

wholly dependent upon fiei* earnings 

That on or about , the said A B , w ithout any leasonablc 

cause, deserted the applicant, and hath ever since remained separate 
and apait fiom her * 

That since the desertion of lier said husband, the applicant hath 
maintained herself by her own industry \_or on her own property, 
(is the case may he] and hath thereby and otherwise acquired certain 
property consisting of [here state generally the nahu e oj the pro- 
perty.] 

Wherefoie she prays an order for the protection of 
her Gainings and propcity acquired since the 
said day ol ,,from 

the said .1 B , and Iroiii all creditors and persons 
claiming under him. 


(Signed) V.B. 
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No. 12. — Petition for alimony pending the suit. 

(See section 30.) 

In the (High) Court of 

B against B 

To the Hon’ble Mr. Justice To the Judge of ] 

The day of 186 . 

The petition of C B , the lawful wife of J . B. 

Sheweth, 

1. That the said A. B has loi* some years carried on the 

business of , at , and from such business derives 

the nett annual income of from Its f,000 to ■'),(J00 

2. That the said A. 7i. is posscssetl of plate, furniture, linen 

and other effects at his said house aforesaid, all of which 

he acquired in right of your petitioner as his wife, or purchased 
with money h(* accjuiivd through h('r, of the value of Rs 10,000. 

3. That the said A. B. is entitled, under the will of his father, 
subject to the life interest of his mother therein, to property of the 
value of Rs 5,000 or some other consideralde amount (u) 

Your petitioner, therciorc, prays that this (Hon'ble) 
Court will decree such sum or sums of money by 
way of alimony, pending the suit, as to this 
(Hon’lile) Court may seem meet 

(Signed) C’. B. 

Voim of Va ifiration * See No. 1. 


No 13 . — Statement in an^iwer to No 1*2. 

In the (High) Court ol 

Ji. against B. 

A . P, of , the above-named respondent, in 

answer to the petition for alimony, pending the 
suit of C B , says — 

1. In answer to the first paragraph of the said petition, I say 
that I have for the last three years carried on. the busines of 

. , and that, from such business, I have 

derived a nett annual income of Rs 900, but less than Rs. 1,000. 

2. In answer to the second paragraph of the said petition, I 
say that I am possessed of plate, furniture, linen and other chattels 

Note,-s(aKTlic patltioner sliould state her husband’s income as accurately as possible. 
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[Sob. 


and effects at my said house aforesaid, of 

the value of Es. 7,000, but as I verily believe of no larger value. 
And 1 say that a portion of the said plate, furniture and other 
chattels and effects of the value of Es. 1,500, belonged to my said 
wife before our marriage, but the remaining portions thereof I have 
since purchased with my own monies. And I say that, save as 
hereinbefore set forth, I am not possessed of the plate an(f other 
^'effects as alleged in the said paragraph in the said petition, 
and that I did not acquire the same as in the said petition also 
mentioned. 

3. I admit that I am entitled under the will of my father, 
subject to the life-interest of my mother therein, to property of the 
value of Es. 5,000, that is to say, I shall be entitled under my said 
father’s will, upon the death of i^iy mother, to a legacy of Es. 7,000, 
out of which I shall have to pay to my father's executors the sum 
of Es. 2,000, the amount of a debt owing by me to his estate, and 
upon which debt I am now paying interest at the rate of five per 
cent, per annum. 

4. And, in further answer to the said petition, I say that I have 
no income whatever except that derived from my aforesaid business, 
that such income, since my said wife left me, which she did bn the 

day of last, has been considerably dimi- 

nished, and that such diminution is likely t6 continue. And I say 
that out of my said income, I have to pay the annual sum of Es. 100 
for such interest as aforesaid to my late father's executors, and 
also to support myself and my two eldest children. 

5. And, in further answer to the said petition, I say that, when 

my wife left my dwelling-house on the day of last, 

she took with her, and has ever since withheld and still withholds 
from me, plate, watches and other effects in the second paragraph of 
this my answer mentioned, of the value, of as I verily believe, 
Es. 800 at the least ; and I also say that, within five days of her 
departure from my house as aforesaid, my said wife received bills, 
due to me from certain lodgers of mines, amounting in the aggregate 
to Es. , and that she has ever since withheld and still with- 

holds from me the same sum. 


(Signed) A.B. 
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No, 14. — Undertaking by viinor's next friend to he answerable for. 

respondent's costs. 

{See section 49.) 

In the (High) Court of 

I, the undersigned, A. B., of , being the next friend 

of C. D., who is a minor, and who is desirous of filing a petition in 
this Court, under the Indian Divorce Act, against D. D. of 
hereby under-take to be responsible for tlic costs of the said D. D. in 
such suit, and that, if the said G.D. fail to pay to the said D. D. when 
and in such manner as the Court shall order all such costs of such 
suit as the Court shall direct him [or her] to pay to the said D.D., 
I will forthwith pay the same to the proper officer of this Court. 

Dated this day of 18b . 

(Signed) A. B. 




THE DOWEK ACT, 1839 ' 

(Act XXIX of 1839.) 


[Paused on the llith December, 

An Aetfo) the Amendment of the Law nlating to Dower. 

1. Whbbeas it ]H expedient to extend the. amendments inaundiWill. 
the English law of dower contained in the Statute 

Prcj,mblc. , ° 

I^rd and 4th William IV, Chapter CV, to the 
territories of the East India Company in cases which, hut for the 
passing of this Act, would be governed* by the English law of dower 
as it existed previously to the passing of the aforesaid Statute ; 

It is hereby enacted that tlie words and expressions hereinafter 
mentioned, which in their ordinary signification 

IiitcrprctAtioii ■ 1 ^ “ A 

have a moie confined or a different meaning, 
shall in this Act, except where the ^lature of the provision or the 
context of the Act shall exclude sucli construction, be interpreted 
as follows , that is to say, the woid “ land ” shall extend to messu- 
ages, ^ind all othoi hereditaments, whether corporeal or incorporeal 
(except such as are not lialile to dower), and to any share thereof ; 
and every word importing th(‘ singular number only shall extend and 
be applied to several [lersons or things as well as one person or thing. 

(Notes). * ^ 

“ The Dower AcU IS39,'* 

N.B. l.-Thi? Ai’t, u\ccpt .IS to nun ugL's coil tnictcd buf(»jc Ibt January, 

IHOl’i, vN.is repealed b\ Act VllI of 1H()8 

N.B. 2.— As to dower iiiaiiuge was contacted before 1st Jiiiiuary, lSf>6, 
tb(‘ Aith.li been deelaicd, bv the L.iw.s Loc.il Extent Act XV of 1874, 

S. '3, to be 111 force in the whole of Biitish India, except as regards 
the Scheduled Districts 

(1) Aot declared in force in the following DiatrlctB. 

Thw Act has been declared, b\ iiotifiLation undei S. .3 (a) of Act XTV of 1874 
to be 111 force in 

(d) Whest Jalpaiguri •• Sa Gazette of India. 1881, Pt I, p. 74. 

(6) The Districts of H.i/aribagh, Loh.ii- 
daga (now the Ranchi Distiict, see Calcutta 
Gazette, 1899, Pi. 1, p ^‘1). IMaiibhnin, 
and Pargana Dhalbhiun, iiud the Kolhan 

in the District of Singbuiii Pt. I, p, 504. 
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" The Dower Act, /839'*^{Concltided], 

(c) The Scheduled portion of the Mirza- . 

pur District ... See Gazette of India, 1879, Ft. I, p. 383. 

(d) Jaunsar Ba\var ... Do. 1879, Ft. I, p. 382. 

{e) The Districts of Hazara, Peshawar, 

Kohat, Bannu, Dora Ismail Khan and 
Dora Ghazi Khan. (Portions of the Dis- 
tricts of Hazara, Bannu, Dora Ismail Khan 
^nd Dera (rhazi Khan and the Districts of 
Peshawar and Kohat now form the North- 
West Frontier Province, see Gazette of 
India, 1901, Pt. I, p 857, and Ihid, 1902, 

Pt. I, p 575 , but its application has been 
barred m that part of the Hazara District 
known as Upper Taiiawal, by the Hazara 
(Upper Taiiawal) Regulation (II of 1900, 

S. 3). Punjab and N.W. Code , ... Do 1886, Pt I, 48 

(/) The District of Sylhot ... Do. 1879, Pt. I, 631 

ig) The rest of Assam (except the North 

Lushai Hills) ... Do. 1897, Pt. I, p 299. 

(A) The Scheduled Districts in Ganjam 
and Vizagpatam, see Fort. St. George 

Gazette, 1898, Pt. I, p. 666 Do. 1898, Pt. I, p. 870. 

(t) It has been extended, by notihcatian 
under S. 5 of the last mcnticned Act, to 
the Scheduled Districts of Kumaon and 

Garwal ... Do. 1876, Pt. I, p. 606. 

(j) It has been declared, by notification 
under S. 3 (6) of the same Act, not to be m 

force in the Scheduled District of Lahaul. Do. 1886, Ft^I, p. 301. A 

(2) Act based on English Statute, / 

This Act corresponds in most of its provisions with the Dower Amendment 
Act in Fnglavd (3 and 4 Wm. IV C. 105). Bee 6 C. 794 (803) = 8 C. 
L. R. 76. B 

( 3 ) Applicability of the Aot to Armenians Engiish Law of dower if introduced 
In this country. 

(n) The Armenians of Calcutta Wire, in and prior to 1815, in the habit of 
treating their landed interests within the tow as realty and 
governed by the law of England. Bee Emin v. Emin Morton’s Mor- 
triou p. 244. C 

(b) The widow of an Armenian, married before the Dower Act (XXIX of 1839), 

IS entitled to dower out of lands which her husband had held during 
the marriage for an estate of inheritance, as against a Hindu pur- 
chaser for value from the husband during his life. 6 0.794=8 0. 
L. R 76. D 

(c) The English Uw of dower has been recognized in this country amongst 

pjuropeans and Armenians as a branch of the law of inheritance. 
6 0. 794 = 8 0. L. R. 76. E 

(d) Per Garth, G. J — Estates which have been held by British subjects under 

the name of freehold estates of inheritance, are, in all essential res- 
pects, the same estates which have been held in England under the 
same name. 6 0. 794 = 8 C. L. R 76. F 



8 . 1 ] 


413 


Act XXIX ol 1839 (doweb). 

“ The Dower Act, i839 **-{Contimed). 

(e) The cdst of The Mayor of Lyons v. ThcEaU India Co., 1 M I. A 175, 

docs not mean to decide that the Giuirts of this country arc justifiod 
in adopting just so much of the Eugh^h law of mhcntancc, or of 
dower, or of an} other law, as thc\ consider equitable, and rejecting 
the lest. G 0. 7'J1 = 8 U. L. R. 7(>. G 

(f) It only points out that there arc certain portions of the English Statute 

law which from their \riv natuie weii‘ onh passed for reasons con- 
nected with England, and winch would not be applicable in Indlfc 
or any Colony of the iJiitiih Ciown, — e •! , the Mortmain Acts, the 
law of Alien-., and the like G C 7Jl (7115) =riC. L R 7C. H 

( 7 ) The pioMsions t)t S I of the Siniessnai Ac L arc prospiv live, and leave 
rights uiialleeted vsliieli bad a head \ been aniuiiod bcfoic the Act 
passid GC 7'Jl »7')'J-hC. L U. 7G. I 

{h) Pi'i Pontiff j, J — Tbe Liiif r nn-ilint turn of S 17 of 21 Geo. Ill, C 70, 
nm-.t eonime the woids “ their inht iit.iiue ,ind siieeession" to ()ues- 
tioMs rebitnig to intienlaiiee and sin ce.-.sion Ia the defendants (> C 
T'Jl(7yj)-HC. L R 7h J 

(i) \ deed of ion\e\au(i' <>1 land in Cabiilla lei ided that the vendor was 
“seized of, or o.heiwi>e well eiilitled” to, the pioporty intended to 
lie sold “ foi an .'stati- of inheiitaiiee 111 fi'e-siinple,” and it purported 
to ( on\e\ Sikh an < st ile In a suit foi dowei b\ the vendor’s widow 
against the hells of the jiMifhasei, Held that although, as between 
the plaintilt and the defend'inls theie was no estopiiel which could 
puweiit the dcfeii<lants fioin pio\ingthat tin* estate sold was other 
than an cslati' in fee-siniple, \et, as the puiehascr bought the pro- 
peit} as and foi an e-.tati of inluTitaiiu* and paid foi it iis such, the 
lecital \\.is pinna fane evidence against the purchaser and person-i 
elaimiiig through hini , that the estate conveyed was what it 
purported to he it being .111 adiiiission b\ enuduct of parties which 
uinounled to evideiieo against tlieiii G U 7'Jl (7‘J5) = 8 C.L R. 76. K 

(j) Armenians have no law of then cwmi and me g«»verned h\ the English law , 

and an Armenian widow has lM*en hold to he entitled to dow'eiv— 
Eintii V. Emm, 1 Morlev, [JOO, .M niton by Montiiou, 242. See, also, 
GO. 7y4(7"b) = HC.LR 7G. L 

(k) Lands held hy Armenian subjects in Cabutta aie subject generally to the 

English law of inhentanu*. G C 7‘Jl (801) = 8 C.L.R. 7G M 

(1) EogUsh Law of dower recognized in this country from very early times. 

(fl) So long ago as the \cai 1815, we have the diiect authoritj of the Supicme 
Cqurt for deciding— 1 st, that tin* English law of dower was at that 
tune recognized, and eiitorced heie as it was in England , and 2ndly, 
that Aruiciiiaii .sulijecis of the Biitish Crown icsident in Calcutta 
were amenable to that law Per Gatth, C. J. iwO C. 794 (803) =8 C. 
L.E. 7C. H 

(6) "In that case a bill was lilt'd by the widow of an Arineman aRainst tbe 
hcii -ill-law (being l.hc eldest of two soua of hci deceased husband), 
pujiiig to ha\t her duwci assigned Her husband was also an Armo- 
niali and the land ^ out of whuli lln. dowci w.i.-s ehiiiiied, and 0 / 
which the husband itns alleged to have been seised for an estate of 
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CB.l 


“ The Dower Act, 1839 **-{Corttimied), 

inheritance in fee-simple^ were, for the most partf within the town of 
Calcutta, though a small portion of thorn were situate in a neighbour' 
ing mouza. 

A decree was made ni favoui uf the plaintiff that the dower should be assigned 
by a commissioner m the usual way , and a final decree was subse- 
quently made confirming the commi-i-^ionci \ report, by a Court. 

From that time to the iircsent far as we know, the correctness of this 
decision has never been (jue^tioncd, and wo have the further evidence 
that the law' of dower was fully 'ec*ogni/ed, frpm the fact that a large 
number of fines have boon produced before us from amongst the 
records of the Supreme Court, which have been levied from time to 
time foi the expnss purpose of bniiinq dower ” Ver Garths C. J, 
111 6 C TJi W6)=-8 C L.R 7b. 0 

(5) Law of dower part of the law of inheritance 

la) The law' of dower h.is alwa\-. been recognized as a part of the law of in- 
heritance in this conn ti v bC 79*1 1801) = 8 C.L.R. 7G. P 

{b) The law' of tin* dow'or has been iCL(»gni/.ed in this country, amongbt 
Europeans and Aimeiii.’ins, as a bianch of the law of inliontancc. 0 
G 794 (802) = 8 C L K 70 Q 

(0) Estates in this country held by British subjects under the name of free-hold 
estates of inheritance, nature and incidents of. 

(a) Estates which have boon held b> British subjects in this country under 

the name of fiechold estates of lubcritanco aro in all essential respects 
the same estates which have been held in England under the same 
name. G C. 794 (802) -8 C.L.R. 70, ^ R 

(b) " For a long scries of ^ears C'»tal.O'. of inlienLaiico have been enjoyed arid 

dealt with by British *^ubiocts here in the same way as they have been 
111 England Tlie\ have been bought 'and sold as such. They have 
been transferred from h.ind to hand bv niodi*s of conveyance which 
arc onh appliyablo to Phiglish tenures, and nioanmgless as applied to 
an\ other tenures The> ha\e been considoied and treated as such 
b) the Supreme Court since its fiist establishment , and thc\ have 
been made the subject of real actions, which w'c all know constituted 
a machinery quite inappripriatc to any other than English tenures. 
And lastly, thev have over and over again been recognized and dealt 
with as such h\ thu Indian Legislature 

In fact, if Mr. Bhillip’s argument is well founded, it seems to me, that not 
only pioprictors of land themselves, but also the legal profession, and 
the Courts of law, and the Legislature, have all for years past been 
labouring under a very serious mistake ” I*er Garth, C,J., in 6 C. 
794 (802) = 8C.LR. 7G. B 

ENGLISH LAW 

(1) Dower Act XXIX of 1839- Dower, what ie. 

[a) “ Aftei the husband’s death a widow becomes, in some cases, entitled to a 
life interest in paiL of h( i late husband’s land. This mtercstis termed 
the dow'cr of tlie wife " Williams Law of Real Property 20th Ed , 
1906, p. 314. T 
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I. — “ The Dower Act, 1839 " — (Continued), 

ENGLISH hkW^iContinued). 

(b) “ Dowor i‘4 a riRht conferred upon the widow by the common law, modified 
in the case of women mairied aftrr January 1st, 1R34:, bv the Dower 
Act, lft33, to the enjoyment for hei life of a portion of the real estate 
of which her husband was solch mmspJ for an estate f»f inheritance in 
possession." Co Litt 30 (/>) , 3 c'L 4 Will IV, c 105. See Carson, 
R.P. Stat 362 U 

(2) Early hiitory of the Law of Dower. 

“ The historj of the law of dower deserve a shoit notice. It seems to be 

outline as follows Tar itus noticed the contrast of Teutonic custom 
and Roman hiw, in th.it it was not the wife who conferred a dowry 
on the husband, bat the bnsband on the wife By earlv Teutonic 
custom, besides the brido-pnce, or price paid b\ ihe intending hus- 
band to the famiK of the biidL, it seems to have been usual foi the 
husband to make gifts of land or ibcittcls to the biide herself. These 
appeal to ha\c t.iKcn two foiins In some eases the husband or his 
f.ithcr executed before m.iniagc an instrumiMit c tiled ' libellum doliR,' 
specifiving the Tiahire and extent <»1 the piopcrty to be given to the 
wife Mam fonn^ of this inst.iuncnt are preserved. The gilt is 
soni(‘tiines made to the wile U])on condition thiit if there is no issue 
of the marriage the pr«>p(*rl\ is lo ictnrn to the heirs of the husliand, 
sometimes the full pio])eit\ is \esU*d m the wib' Another and ap- 
parent Iv among the Anglo-Saxons a commoner form of dow'or is the 
‘ mormnq gilt: This w.is the gift wliiih on the morning following 
the wedding the husband g.iM. to the wife, .iiid might consist either 
of land 01 chattels. It sis'iii'- prob.iblc th.it iii early times, if there 
w’iis nothing in the foini of Loft to the t oiiti.ii' , the wnfo might, not- 
withstanding tbe mirii.igi, alienate the piopeily so given to her. 
This power of di-.po,iiig .d the dowel, if it existed, had ceased m 
(Uanviirs time. B\ the l.iw as stated by (Uanvill the man was bound 
to endow the woman tcmihuc iit'spon^<Uumis ad ostium ecclesiae. The 
dowin might be speeilied oi not If not specified, it was the third pirt 
of the fieelmld which tin’ Im-.oanJ po^se-^sed .it the time of betrothal. 
If more than a third part wa- n.iined, the dower w’as after the husband’s 
de.ath cut dmvri to a third A gift of less would however be a satisfac- 
tion A)f dowel. It w.as sfimetmios permitted toincrc.isc the dower when 
the fieehold availalde at the time of betroth.il w.is small, by giving the 
wife a third part or les>,of sul»-,efiuent accjuisitions This howe\er must 
ha\c been cxpie.sslv gi'inled at the time of betrothal A woman could 
never claim more tli.in h.id been granted ad ostium ecclesiae. Dower 
too might be gi an ted to ji wom.aii out of chatteds personal, and in this 
case she would l>c entitled to a third part. In process of time however 
this species of dow'oi leisedtobe regaided as legal, and was expressly 
denied to be law in the tune of Henry IV A trace of it still remains 
m the expression in the marnago .service, ‘With all my wordlv goods 
I thee endow,’ Sec Digby’s History of the Law of Real Property, 
5th Ed., pp 127-12'b V 

(3) Dower in England previougly to the passing of the Dower Act, 8 ft 4, Will. IV, 
C. 105 

‘Dower, as ib existed previously to the operation of the Dower Act, was of very 
' ancient origin, an retained and inconvenient property which accrued 
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ENGLISH IjA^Y—(Confi)nied). 

to it III the simple times when alienation of lands was far less frequent 
than at present. If at an\ time during the coverture the husband 
wcie solelv seisod of aiij estate of inhcntanf’e, that is, fee simple or 
fee tail, iii lands to which .inv issue, which the wife might have had, 
might by possibiliti have been heir, she from that time became en- 
titled, on Ins decease, to have one equal thud part of the same lands 
allotted to licr, to be cnimed b\ her in severalt\ during the remainder 
of her life. This right, having oik e attached to the lands, adhered to 
them, notw'ithstanding an\ sale oi devise which the husband might 
make. It C()iise(|uently became iu*cessai_\ foi the husband, whenever 
he wished to make a v.ilid eonve\anco of hib lands, to obtain the 
concunencc of his wife, h>r iht piiiposeof releasing her right to dow’er. 
This release could >>c cllected onh , at eoinmon law, by means of a 
line, in which the wife w.is sep.iratelv examined. And when, as 
olten haiipened, the wife's concurrence was not obtained on account 
of the expense ni\«»lve<l in lev\ mg a fine, a defect m the title obvionsl\ 
existed as long as the wife lived After the abolition of fines, a wile 
was enabled to lelease her dowei, under the Kines and Recoveries 
Act, bv deed acknowledged, iii which her husband should concur. As 
the I iglit to dower was paramount to the alienation of the husband, 
,so it was r|ii]to iiidepcndent of his delits, even of those owing to the 
tiown. Jt was necess.frv , however, th.it the husband should bo 
BCised of an estate of iiiJieiitaiK e at law, for the Court of Chancery, 
whilst it allowed t()husb.indsc«)nrti'sv of then wives’ equitable estates, 
withheld f I om wives a like pi jvilegc* of dowei out. of the criuitablc 
estateb ol then hushands. The est.ite, moreover, must havc^ been 
held in ‘ii'ver.ilt;^ or in lomnioii, and in)t in joint teiiaiicv for tlio 
unity of inteie'.t which ch.iiaclen/e^ a joint tenanev forbids the 
intrusion into such a tenanev of tfii* husband or wife of any 
deceased joint tenant, on the deee.iso of .in v joint ten.ant, his 
surviving companions are ahead} entitled, under the (niginal gift, to 
the wliole subject of the tenanev , I'hc estate was also required to he 
an estate of inheiitancc in pos ■session , altliough a soism in law, 
obtained bv tlio husband, was sufhcieiit to cause his wife’s light of 
dower to attach. In no flise, also, was anv issue required to bo 
acluall} horn , it was sulticient that the wife might have had issue 
who might have inherited The dowei of the widow m Gavelkind lands 
consisted, and •^till consists like the husband’s courtesv, of a moietv, 
and continues only so long as shi* remains unmairiod and chaste. 

In order to iirevent this inconvenient right from attaching on newly purchased 
lands, and to enable the puichasei to make a title at a future time, 
without his wife’s concunencc, various devices were resorted torn the 
framing of pui chasc-dccds. The old-fashioncd method of barring doyrer 
was to take the convcvance t(» the purchaser and his heirs, to the use 
of the purchaser and a trustee and the heirs of the purchaser ; but, as 
to the estate of the truetee it was declared to be in trust only for the 
purchaser and hi.s heirs. By this means the purchaser and the trustee 
become pint tenants for life of the legal estate, and the remainder 
of, the inheritance belonged to tbe purchaser. If, therefore, the 
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purohasor died during the life of his trustee, the latter acquired in law 
an estate lor life b\ survivorship , and as the husliand had never been 
4f»lt*lv seised, the wife’s dower never aiose , whilst the estate for life 
of the trustee was subject in oquit\ to any disposition which the 
husband might think fit to make b\ his will The husband and his 
trustee might also, at aii> time during their joint lives, make a vali(J 
conveyance to a purchaser without the wife's concurrence The defect 
of the plan was, that if the trustee happened to die during the husband’s 
life, the latter liccamc at once soleh sei-el of an estate in fee simple in 
possession and the wife’s right to dow'er .le^ordiiigU attached. More- 
over, the husband could never make am eonvi‘\ance of an estate in free 
simple without the coiKiineiice of hi-, trustee so long as he lived 
This plan, therefore, gave wa> to anothei method of framing pur- 
chase-deeds, whith wall be hercafiei (‘vplained, .iiid bv means of whieb 
the wife’s dow’er under the old law' w.i>-. efft ctualh barred, whilst the 
husband alone, w'lthout the ( oneurieiici* of .im othei person, could 
elTeetuallv conve^ the lands. 

'Phe right of dower might have been bailed altogf tbi‘r 1)\ a jointure^ agreed to 
be III copied bs the intended wife previoush tomaniage, in lieu of 
dowel. This jointure w 'is eithei legal or eijuitable A legal jointure 
was lirst autori^ed b\ the blatute of I'ses, wliirli, b\ tin mug uses into 
legal estates, of course rendered them liable t.o dowei. ruder the pro- 
visions of this statute, dower iiiaN be haired 1)\ the wife’s aeiepl.iiiee 
previoush to mainage, and in sail .faction of her dower, of a com- 
petent liielihood of fieeliold lands and teni'inents, to take effect 
111 piotit 01 possession pifsi-nth after the death of the husband 
lor the lif(* of the wife at least If the jonitiire were made after 
marriage, the wife might elect lu'tweeii lu i dowiu and her jointure. 
A legal jointure, however, was in nn)dcrn times seldom resorted to as 
a method of bairing dow'ei wrheii jointure w'as made, it was 

usiialh merely ol .in equitable kind , for if the intended wife were of 
age, and a paitv t<j the settlement, she v\as competent, in equity, to 
extinguish hei title to dower upon aii\ terms to which she might 
think proper t«» agret'. And it the wife should have accepted an 
equitable jointure, the Courts of equity would effectually restrain her 
from setting up any claim to her dowel But, in equity, as well as 
at law, the jointure, iii oider to be an absolute bar of dower, was 
required to be made befoie mainage ” Williams’ Law of Real Pro- 
perty, 20th Ed., 1006, pp. 314 to ‘31H. W 

(4) Dower under the Dower Act, 3 and 4 Will. lY, C 105 -Jointure. 

• “The dow’cr of w’omen marruxl since the 1st of Januar\ 1634, may be barred 
by the acceptance of a jointure in the same manner as before ; but, 
111 their case, the doctrine of jointures is of veiy little moment For, 
bv the Dow'or Act, the dower of '■ueh women has been placed complete- 
ly within the power of tlicii hi sbands ’’ 3 and 4 Will. , c. 105. 

Gavelkind lands arc within the Act ; Farely v Bofihum, 2 John, and 

H. 177. * 
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i.^**Th'e Dower Act, I839**--{Conttmied), 
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(5) ProvUioDB of the Dower Act, 3 and 4 Will. IV, C. 105. 

(rtf) “ Under the Act no widow is entitled to dower out of any land, which shall 
liave been abstjlutely disposed of by her husband in his lifetime or bw 
his will, or in which ho shall have devised any estate or interest for 
her benefit, unless (m the latter case) a contrary intention shall be 
declared by hiR wmU " 3 and 4 Will. TV, c 105, Ss. 4, 9 ; see Lacey 
^ V. Hill, l’r. ly p:q 34G. Y 

(b) All partial estates and interests, and all charges created by an> disposition 

or will of the husband, and all debts, incumbrancos, contracts and 
engagenicnth to which his lands m.iv bo liable, shall bo effectual as 
against the right of hi^ widow to dower. 3 and 4 Will. IV, o. 105, 
S. 5. Z 

(c) The husband may also either wholh oi partially doprivo his wife of her 

right to dower, by any dccUratioii for that purpose made by him, b> 
any deed, or by his will 3 and 4 Will IV, c 106, Ss. G, 7, 8. A 

(d) As some small compensation foi these sacrificos, the Act has granted a 

right of doiver nut of binds to which the husband has a right merely 
without having h.id oven a legal seisin. 3 and 4 Will. IV, c 105, S. 3.B 
(c) Dower is also extended to equitable as well as legal estates of inheritance in 
possession, exci'pting estates in joint tenanc}. 3 and 4 Will. IV, 
c. 105, S. ‘i • C 

(f) The effect of the Act is evidently to deprive the wife of her dower, except as 
against her husband’s heir-at-law Williams Law of Real Propertj, 
20th P]d.. 190(1, p 319. D 

(g\ If the husband should die intestate, and possessed of liny lands, tha wife’s 
dower out of such lands is still left her for her support, — unless, in- 
deed, the husband .should ha\e executed a declaration to the contrary. 
Williams’ Law of Real Property, 20th Kd , 190G, p, 319 E 

N.B.— A declaration of this kind has, found its wav, as a sort of common form, 
into many piSrchase-deeds Williams’ Law of Real Property, 20th 
Rd.. 1906, p. 319 F 

(C) AiBlgBment of dower. 

(n) A widow entitled to dower at common law had, as a rule, no estate in her 
husband’s lands until her eiiual third part thereof bad been duly set 
out and assigned to lier aftei his death , and in this respect the law 
was not altered by the Dower Act”. 2 Black Comm. 135. G 

(b) Assignment of dower may bo made by parul only, and does not require a 

deed Co Litt, 35 , Boioe v Poirei , 2 Bos & Pul N. R 1, 34. H 

(c) After the widow has entered upon the land so assigned to her, she becomes 

seised thereof and acquires, as from her husband, an estate for life 
therein as teniiiit in dower. Rop Husb. & wife, 392, 411, 416 ; 
Williams on Settlements, 89 1 

(7) PoiBibility of iBBue inheritable. 

(a) “ The right to dower only attaches on real estate which might possibly be 
inherited by anv issue which the wife might have, whether any such 
issue were in fact born or not.” Go. Litt. 49 (a). J 
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(6) Blackhtonc says — If a man seised iti fee simple hath a son by his first 
wife, and after marries a second wife, she shall be endowed of his lands , 
for her issue might by possibility have been heir, on the death of the 
son by the former wife. But if there be a donee in special tail, who 
holds lands to him and the heirs of his body begotten on Jane his w'lfe^ 
though Jane may ho endowed of thc'^'c lands, }L‘1, if Jana dies, and he 
mairics a second wife, that second wiic shall never be endowed of the 
lands entailed for no issue, that she could have, could by any possi- 
bility inliciit them.” 2 Bl. l‘il. K 

(c) “ And sajs Lord Coke. Albeit the wife be a hundred >car'» old, or that the 
husband at his death was but four or seven years old, so as she had no 
possibility to have issue bv him, jet seeing the law saith, that if the 
wife be abiive the ago of nine vears at the death of her husband she 
shall b(' ciidow'cd, and that woman in aneicnt times have had children 
at that age, vvhercunto no woman doth now .iLtain, the law cannot 
ludge th.it iinpos-iiblc, which by natuie was po'.sihle. And in my time, 
a woman above thice scoic jears old hath had a child." Co. Litl. 
40 (u). L 

(8) Right of dower, how defeated under the Dower Act, 3 and 9i Will IV, C 105. 

The right to dower of a woin.in mdriiod alter January 1st, 1834, mav be 
defeated, as to the whole oi any part of the husband’s lands by the 
follow'ing means — 

(il By a declaration in the deed of eonvey.inec to him, or in any deed executed 
by him, that his widow shall not bo entitled to dower out of such 
lauds. 3 and 4 Will IV, C. 105, S. G. M 

(iij Oi by a dcelaratiou in his will as to any land of which ho dios wholly 
or partial! j iii testate, that she shall «ot be entitled to dower out of 
such land, or out of any ot bis land. {Ibid ). S. 7* N 

(ill) Or bv any absolute disposition in his lifetime, or b\ his will, as to any 
land so disposed of (Ibid.)^ S. 4 0 

(iv) Unle-i-i a contrarj iiitontion be declared in the will, if the husband devise 

any land, 01 an> estate or interest Lhcrein, by his will to or for the 
benefit of his widow, out of which land she would otherwise be 
entitled to dower, she is not to lie entitled to dower out of any land 
of her husband. S. 9. Sec, also, Thomas, Thomas v, Howell, 

34 Gh. Div. IGO. P 

(v) " All partial estates and luteiests and all eliaiges cieatod b> any disposi- 

■ tion or Will of a husband, and all debts, incumbranc'cs, coritr.icts and 

eiigagomouts to which his land is sulijcct or liable, prevail agains- 
the widow’s right to dower ” (Ibid), S. 5. Q 

N.B. — 1. Such IS the law ni respect of all cases falling within the Dower Ac.t, 1H33. 

N.B. — 2 That Act applies to all widows whn-^e mariiagc dates siib'ipqiicntly to 
January Ist, 1834. (Ibid), S. 14. 
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(9) Right of dower, how otherwise defeated— Jointure. 

in) “ The wife’s right to dower may bo also liarrod by a legal jointure settled 
upon the wife before mairi«igo in substitution for her dower.” 
(rondove’s Law of Real Propert\ , 5th Ed. 190G, p. 108. R 

{b) If settled after marriage, she has her election after her husband’s death 
between jointure and dower. {Ibid). S 

(c) A jointure IS defined b} Sii Edwaid Coke to be “ a compotoiit livelihood 
of fu'ohold for the wife of lands oi tenements, A,c , to take efloct 
])icseiitly in jmsscssidh nr piolit aftei the decease of her husband, f«>r 
the life of the wih* at the h'a-^t " — tb.it is, it must not bo pur aube 
vu‘, or foi a t(Min of \eais or other siiiallet estate, hence it is a 
fuM'liold It Wiiseilleda jointuie, beiaiisc, before the Statute of 
li'.os it w'.is usual on m.iiii.ige to settle bv deed miiiio specnal estate to 
the iisi* of th(’ luisliand and wife foi their lues iii joint tenanev, or 
“ jointure,” whuli settlement would be .i piovisioii for the wife in 
c.ise sb(‘ siu'Mved bei husband ” ^loodeve’s liJiw of Real Property, 
f)th Ed , 190(>, p 109, Digliv’s Law of Re.il Pioperty, pp 3JU, 352, 
note , Co Litt. 30 (6). T 

(10) Equitable bar to dower by contract. 

(а) ” Theie ina\ bo an equitable bai, to dow'ur the giound c»f which is contract , 

as w'ben th(‘ w ife has, being of full age, before marriage, agreed to 
t.ike something else in lieu of dowin. .is, for example, a provision out 
of thi- person.il estate, then she will be lestiaincd m equity from 
setting up a claim to dow'er.” (loodcwc’s Law of Real Property, 5th 
I'M., 1900, p. 109 • -U 

(б) ” The Court disreg.iids the nature the pioportx and the quantum ; and 

the onl} (juestion in such cases is wdiellrer the provision alleged to 
have been guen in s.itisfaction of dowei w.is so given or not wdiother 
that was part^ of the contract ” Dyke \ Rendall, 2 Dc GM & G. 
209, at p 218, pet Loid St. Lcon.irds. Y 

(11) Effect of the Dower Act, 3 and 4 Wili IV, C. 105. 

“ The cflci t of the A( t is evidently to^depnve the wife of her dower, except 
as against her husKind’^ hen -at law'. If the husband should die in- 
testate, and possessed of anx lands, the wife’s dower out of such 
lands is still left to liei for her support unless indeed the husband 
should Inwc executed a declaration to the contrary ” Willi.am’s Law 
of Real Piopcitx. 20th Ed , 1900, p 319. W 

(12) Effect of incontinency or second marriage on right to dower 

(а) “ Lower was,” sajs Rl.ukstoiio, “formerly forfeitable by incontinency or 

a second marriage. I3y the famous charter of Henry 1, this condi- 
tion of widowhood and chastity w'as only required in case the hus- 
band left anx Issue, and afterwards W'c hoar no more of it.” 2 Bl. 
133 X 

(б) “ Tn Gavelkind hind-., however, the right to dower (formerly called “ free 

bench ”) is still subject to the condition of the wndow remaining 
chaste and unmarritd.” Prerogative Regis, 17 Edwd. H. . Y 
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Widows to bo ea 
fciUodto dowet oittt 
of Oquiiablo esiateo. 


* When a hnahaad shall die, bene^ially 
entitled to any land for an interest which shall not 
entitle hm widow to dower oat of the same at 
law, and such interest, whether wholly e^aitable, 
or partly legal and partly equitable, shall be an estate of infaent* 
ance in possession, or equal to an estate of inheritance in po^ssession 
(other than an estate in joint-tenancy), then his widow shall be 
entitled in equity to dower out of the same land 

(Note). 

General. 

n B,*— The words * And it: is her6b> further enacted, that *’ at the commelioe- 
ment of S 2, were repealed b> Aot XII of 1891 

8. * * ^ * When a husband shall have been entitled to 

Seism ahull not ^ light of entry or action in any land, and his 
be nooesttary to give widow would be entitled to dower out of the same 
title todower. if he had lecovered possession thereof, she shall 

be entitled to dower out of the same although her husband shall not 
have recovered possession thereof Provided that such dower be 
sued for or obtained within the peiiod during which such right of 
entry or action might be enforc^ 

(Note) 

General. 

II B.— The words And it is hereb} further enacted that at the oonuaenoe- 
ment of S 3 wore repealed by Act XII of 1891 

4 * * ^ No widow shall be entitled to 

dowel out oi an} land which shall have been abso- 
lukly disposed ot byliei husband m his lifetime, 
or by his will 

, (Notea) 

General. 

II B.--The wordb * And it ib hereby further euactod, that ” at the oommenoe- 
ment of S 4, were repealed by Act XII of 1891. 


No dower out of 
estates disposed of 


ttoafa and affect ot the Mctloa 

ia) This section is an authoiity, that before this Act a husband could not 
alien or devise hib lands so as to deprive hib wife of her dower 6. C. 
794(804)»8GL H 76 ZB 

(if This section purports to deprive a wife of her right to dower m lands, whwh 
may have been aliened or detnaed by her husband in hsa li/tUmet which 
meanb, if it means anything, that in the view of the Legislature, a 
wife before the Act, had a right to dower in such lands 6 G 794 
t804)-80LR 76 0 

^ This seotioa would not aoij be sapeKfluous, but misleading unless the wile 
bad aobb a right. 6 O. 794 (891). B 
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, s. * Ail partial eatatta and interests, and all charges 

Ptionty to partial o«»tea by any disposition or will of a husband, 
Mkatei, ohargea and and all debts, incumbrances, contracts and engSge- 
spaoialitydabts. ments to which his land shall be subject or liable, 
shall be valid and effectual as against the right of his widow to dower. 


(Koto). 

General. 

N.B, — The words “ And it is hereby further enacted, that” at the comxneiioe- 
ment of S. 5, were repealed by Act XII of 1891. 


8. * * A widow shall not be entitled to dower out 

Dower may be husband, when in the deed by 

barred by a declare- which such land was conveyed to him, or by any 
lion in a deed, deed executed by him, it shall be declared that 

his widow shall not be entitled to dower out of such land. 


(Note). 

General. 

M.B. — Tho words ” And it is hereby further enacted, that” at the commcnce- 
mont of S. 6, were repealed by Act XII of 1891. 

7, A widow shall not be entitled to dower out 


of by a declaration of which her husband shall die wholly 

wiii^^^ or partially intesfate when by the will of her hus- 

band, duly executed for the devise of freehold 
estates, he shall declare his intention that she shall not be entitled 
to dower out of such land or out of any of his land. « * • 


(Note). 

General r 

N.fi. — The words ” And it is heroby further oiiactod, that” at the commence- 
ment of S 7, wore repealed by Act XII of 1891. 


V i' •{, 


Dower shall be hub- 
ject to restrictionb. 


The right of a widow to dower shall be subject 
to any conditions, restrictions or directions which 
shall be declared by t^ie will of her husband duly 
executed as aforesaid. 


(Note). 

General. 

N.B.'-The words ” And it is hereby further enacted, that” at the oommenoe- 
ment of S. 8, were repealed by Act XIl of 1S91. 

* Where a husband shall devise any land otit 
Devise of real estate which hiB widow would be entitled to dower if 
iSur were not so devised, or any estate or inte- 

rest therein, to or for the benefit of his widow, 
such widow shall not be entitled to dower out of or in any land of 
her said husband, unless a contrary intention shall be declared by 
his will. 
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Omenil. 

M B — ^Fhe words ** And it is hereby further enaoted, that" at the oommenoe 
ment of S 9, were repealed by Act XII of 1891 

10 * * * No gift or bequest made by any husband to 

^ ^ , or for the benefit of his widow of or out of his 

Bequest of perao 

nal estate to the personal estate, or of or out of any of his land 
he^owCT ^ liable to dower, shall defeat or prejudice her 
right to dowel unless a contrary intention shafl 
be declared by his will 

<Ncite) 

General 

M B — The words And it is hereby further enacted that * at the oommenoe 
ment of S 10, wore repealed b> Act XII of 1891 

11 Provided always * that nothing in this Act 

Agreement not to Contained shall prevent any Couit of Equity from 

enforoed^"^ enforcing any covenant oi agieement entered into 

by or on the pait of any husband not to bar the 
right of his widow to dowei out of his lands or any of them 

(Mote) 

General 

B B -^The words and it is hereby further enacted ’ in this section were 
repealed by Act XII of 1891 

12 * Nothing in this Act contained shall inter- 

fere with any rule of equity or of any Ecclesiastical 
Court by which legacies bequeathed to widows m 
to preference satisfaction of dower ^re entitled to priority over 

other legacies 

(Note> 

General. 

H B —The words And it is hereby further enacted that ' at the commence 
ment of S 12 were repealed b} Act XII of 1891 

18 [Certain dowers abolished} Bep by the Repealing and 
Amending Act, 1891 (XII of 1891) 

* This Act shall not extend to the dower of 
to take widow who shall have been or shall be mar- 

the let Tied on or before the Ist day of July one thousand 
July, 1840. eight hundred and forty, and shall not give to any 

will, deed, contract, engagement or charge executed, entered into or 
cieated before the said first day of July one thousand eight hundred 
and forty the effect of defeating or prejudicing any right to dower 
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(■•to). 

flteiiM'alt 

K.B^Tlie Words " Aad it is hereby farther enaeted, that ” ai the oammenee- 
meat of B. 14, w«e t^ealkl by Aot ZII of 1891. M 

10. This Act shall not be construed to affect any 

„ . . , right of property in land otherwise than by 

Saviogol certain , a u 

right end jatisdio- modifying the law of dower m cases governed by 

the English law of dower, or to extend or alter 

tlie jurisdiction of any of Her Majesty’s Courts of Justice. 

(Note). 

NeBi— The words And it is hereby provided that ” at the commencement of 
S. Ifi, were repealed by Act XII of 1891. 



CASTE DISABILITiBS REMOVAL 
ACT, 1850. 

(A.CT XXI OF 1850.) 


[Passed on the 11th April 18S0.] 

An Act for extending the principle of section 9, Begulation VII, 
1838, of the Bengal Code through-out the Territories subject to the 
Government of the East India Company. 

Whereas it is enacted by section 9, Regulation VII, 1832 of the 

Preamble Bengal Code i that “ whenever m any civil suit 

the parties to such suit may be of different persua- 
sions, when one party shall be of the Hindu and the other of the 
■Muhammadan persuasion, or where one or more of the parties to 
the suit shall not be either of the Muhammadan or Hindu persu- 
asions, the laws of those religions 2 shall not be permitted to operate 
to deprive such party or parties of any property to which, but for 
the operation of such laws, they would have been entitled ; and 
whereas it will be beneficial to extend the principle of that enact- 
ment t hroughout the territories subject to the Government of the 
"^ast India Company ; It is enacted as follows — 

(Notm). 

General. 

(1) let, nhere declared in force. 

This Act has been declared in force in the whole of British India except as 
regards the Scheduled Districts, by the Laws Local Extent Act, 1874 
{XV of 1874). S. 3. 

It has been declared in force in the Santhal Parganas by the Banthal Farganas 
Settlement Regulation (HI of 1872), S. 3, as amended by the Santhal 
Parganas Laws and Justice Regulation, 1899 (HI of 1899), Ben. Code, 
Vol. I; in the Arakan Hill District (with modifications) by the 
Arakan Hill District Laws Regulation, 1874 (IX of 1874), S. 3, Bur. 
Cede. 

i It has been declared, by notification under B. 8 (a) of the Scheduled Districts 
' Act, 1874 (^V of 1874), (3^. Acta, Vol. II, to be in force in the 

following Boheduled Districts, namely 

Sindh ... See Gazette of India, 1880, Pt. I, p. 672. 

West Jalpaiguri ... Do. 1881 Do. 74. 

The Districts of Bacaribagh, Lohardaga 
(now the Banahi District, see Calcutta 
Choette, 1899, Pt. 1, p. 44), and Manbhum 
and Paegana Dhaldhum and the Eolhan 
in District of Bingbham ... Do. 


1881 Do. 504. 



49b Act XXI of fSSO (oasts disabilities bbmoval). 

General— (ConttniMd) . 

The Scheduled portion of the Mirzapor 

District ... See Gazette of India, 1879, Ft. I, p. 888. 

Jaunsar Bawar ... Do. 1879 Do. 882. 

The Districts of Peshawar. Hazara, Kohat, 

Bannu, Dera Ismail Khan and Dera Ghazi 
Khan (Portions of the Districts of Hazara 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan and the Districts of Peshawar and 
Kohat, now form the North-West Frontier 
Province, see Gazette of India, 1901. Pt. I, 
p. 857 and 1902, Pi. 1, p. 576 , but 
its application has been barrod in that part 
of the Hazara District known as Upper 
Tanawal, by the Hazara (Upper Tanawal) 

Begulation (II of 1900, 8. 3), Punjab and 


N.W. Code) 

Do. 

1886 

Do. 

48. 

The District of Lahaul 

The Scheduled Districts of the Central 

Do. 

1886 

Do. 

301. 

Provinces 

The Scheduled Districts in Ganjam and 

Do. 

1879 

Do. 

771. 

Vizagapatam 

Do. 

1896 

Do. 

870. 

Ooorg 

Do. 

1879 

Do. 

747. 

The District of Sylhet ^ 

The rest of Assam (except the North 

Do, 

1879 

Do. 

631. 

Lushai Hills) 

The Porahat Estate in the Singbhum 

Do. 

1897 

Do. 

299. 

District 

Do. 

1897 

Do. 

1059. 

It has been extended, by noUfication under S. 5 of the last mentioxf6d*'Adii, 
the following Scheduled Districts, namely 

Upper Burma generally (except the Shan f 

States) 

See Gazette of India, 1898, Pt. I, p 

89. 

... 

and ibid 

1899 

Do. 

98. 

Kumaon and Garwal * 

Do. 

1876 

Do. 

606. 

The Tarai of the Province of Agra ... Do. 1876 

(2) History of the Act— Reasoni for the patting of Act XXI of 1850. 

Do. 60S.I.. 


At an early date of the British adittinistration of this country, '* English Law 
was introduced into India by the Charters under which courts of 
justice were established for the three presidency towns of Madras, 
Bombay, and Calcutta. The charters introduced the English common 
and statute law in foroe at the time, so far as it was applicable to 
Indian circumstances. 

George II’s charter of 1758, which reconstituted the Mayors' court in the 
three presidency towns of Madras, Bombay, and Calcutta, c^^recsly 
excepted from their jurisdiction all snits and actions between the 
Indian natives only, and directed that such suits and aotiontf' should 
be determined among themselves, unless both parties should suhmit 
them to the determination of the Mayor’s court. But, aooording to 
Mr. Morley, it does not appear that the native inhaUtesitBOf BondM^ 
were evor actually exempted from the jurisdioticai of the 
court, or that any peculiar laws were administered to them in that 
oouit. 
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General— (Con^tmA^d)* 

It was not, however, until the East India Company took over the active 
administration of the province of Bengal that the question of the law 
to be applied to natives assumed a seriously practical form. In 1771 
the Court of Directors announced their intention of * ‘ standing forth 
as Diwan in other words, of assuming the administration of the 
revenues of the province, a process which involved the establishment, 
not merely of revenue officers, but of courts of civil and criminal 
justice. In the next year Warren Hastings became Governor of 
Bengal, and one of his first acts was to lay down a plan for the 
administration of civil justice in the interior of Bengal. 

With re 9 peci to ctvil rights, Warren Hastings’ plan of 1772 directed, by its 
twenty-third rule, that ’in all suits regarding marriage, inheritance, 
and caste, and other religious usages and institutions, the laws of the 
Koran with respect to Mahomodans, and those of the Bhaster with 
respect to Gontus (Hindus) shall be invariably adhered to.’ Moulavics 
or Brahmins, were directed to attend the courts for the purpose of 
expounding the law aud giving assistance in framing the decrees.” The 
principle laid down by the above rule of Warren Hastings was recog- 
nised and confirmed by the Code of Regulations issued by the Govern- 
ment of Bengal in 17B0, as also by the British Parliament in 1881 by 
the provision contained in S- 17 of 21 Geo. Ill, c. 70. Enactments to 
the same effect have been introduced into numerous subsequent Eng- 
lish and Indian enactments %[Seo, eg., 37 Goo. HI, c. 142 (relating 
to the recorders ’ Courts at Madras and Bombay), Ss. 12 and 13, 
Bombay Regulation IV of 1827, S. 26 , Act IV of 1872, B. 5 (Punjab) 
as amended by Act XII of 1878 , HI of 1876, S. 3 (Oudh) , Act 
XII of 1887, S. 37 (Bengal. North-Western Provinces, and Assam) ; 
Act XI of 1889, B. 4 (Lower Burma) , and clauses 19 and 20 of the 
Charter of 1865 of the Bengal High Courts, the corresponding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of the 
Charter of the North- Wes torn Provinces High Court.] 

The provisions of the Act of 1781, and the coi rcsitjiidiiig provisions of the Act 
of 1797 relating to the icc-orders’ Courts of Madras aud Bombay 
(afterwards superseded by the Suiiremo ConiLs, and now bv the Highj' 
Courts), arc still in force, but aie not included in the list of Euglisj^ 
statutory proMbious which, under the Indian Councils Act of 18C1 
(24 A 26 Vict. c. 67), Indian legislatures are precluded from altering 

Consequently they are alterable, and have in fact been materially a^ected, 
by Indian legislation. For instance, the native law of coiwact has 
been almost entirely superseded by the Contract Act ()£>^872 and 
other Acts. Aud the respect enjoined for the rights mf fathers and 
masters of families and for the rules of caste did prevent the 
Indian legislature from abolishing domestic slavery^ suttee. 

A Bengal regulation of 1832 (VII of 1832), whilst re -^acting the rules of 
Warren Hastmgs which had been embodied mipicvious regulations, 
qualified their application, by a provision whicw attracted little atten- 
tion at the time, but alturwards became theXubject of considerable 
discussion. It declared that these rules aw intended and shall be 
to apply to such persons only as shaljr be boria fide professors of 
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those religions at the time of the application of the Itiw to the oase^ and 
were designed for the protection of the rights of such persons, not foe 
the deprivation of the rights of others. WheneTer, therefore, in any 
civil suit, the parties to such salts may be of different persuasions, 
where one party shall be of the Hindu and the other of the Mahome- 
dan persuasion, or where one or more of the parties to such suit shall 
not be either of the Mahomedan or Hindu persuasion, the laws of those 
religions shall not be permitted to operate to deprive such party or 
parties of any property to which, but for the operation of such laws, 
they would have been entitled. In all such cases the decision shall be 
governed by theprmciples of justice, equity, and good conscience ; it 
being clearly understood, however, that this provision shall not be 
considered as justifying the introduction of the English or any foreign 
law, or the application to such cases of any rules not sanctioned by 
those principles.* 

In the year 1850 the Government of India passed a law (XXI of 1860} of which 
tho object was to extend the principle of this regulation throughout 
the territoriob subject to the Government of the East India Company, 

This Act, which was known at the time of its passing as tho Lex Loci Act 
excited considerable opposition among orthodox Hindus as unduly 
favouring converts, and has been criticized from the Hindu point of 
view with respect to its operation on the guardinship of children in a 
case whore one of twr> parents had been converted from Hinduism to 
Mahomedanism 

It will have been observed that Warren Hastings’ rule and the enactments 
based upon it apply only to Hindus and Mahomedans. There are, of 
course, many natives of India who arc neither Hindus 
medans, such .is the Portuguese and Armenian Christians, the 
Parsces, the Sikhs, the Jains, the Buddhists of Burma and elsewhere, 
and the Jewe. Thn tundeucy of tho ('.ourts and of the legislatures has 
been to apply to these classes tho spirit of Warren Hastiugs’ rule and 
to leave tht m m the eiijoymeut of family law, except so far as they 
have shown a dispoaitiou to plaue themselves under English law.” 
See Ilbeits’ Goveruiuent of India, 2nd Ed., 1907, pp. 323 to 329. B-D 

( 3 ) Title of Act. 

(а) For the short title ” The Caste Disabilities Removal Act, 1860; ” see the 

Indian Short Titles Act (XIV of 1897). 

(б) This Act was originally knowm as the lex loci Act, and is even now gene- 

rally cited under the same designation. That title is, however, a 
misnomer. It was. properly applied to other provisions which were 
subsequently dropped. See the Evidence of Mr, Cameron before the 
select committee of the House of Lords m 1862 ; Ilbert’s Govenunent 

ot India, 2nd Ed , 1907, p. 328 Note. S 

( 

(4) Object of the enactment and construction of the Act. 

(a) Prior to tho passing of Act XXI of 1860, there was in force in the Presi- 
dency of the Fort William, Bengal, a Regulation known as Regulation 
VII at 1832. Speaking broadly, 8. 9 of that Regulation was passed 
to relieve Hindus and Muhammadans in that Presidenoy tram any 
disability with regard to the ri^ts of property under Hindu or 
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Qenersl — {Continued). 

Muhammadan law, which might have arisen by reason of a Hindu or 
]\Iahomedan having changed his religion, or by reason of a Hindu 
being out of caste. The intention of tho present Act, as stated in the 
preamble, is to extend the principle of S 9 of the Bcgulation VII of 
1832, which was then in operation in tho Provinoes subject to tho 
Presidency' of Fort William, throughout the territories of the East 
India Company. 11 A. 100 = 8 A.W.N. 288. F 

(b) The words of tho preamble seem to pro«?e conclusively that tho one objeqJ 

which tho Legislature had in viow in passing the Act was to extend 
tho principle of religious toleration. 19 W.B. 3G7 (376). O 

(c) The construction of the Act ought to bo limited to the furtherance of the 

groat principle enunciated in its preamble 19 W.B 367 (378). H 

(d) Act of 1850 cannot possibly give to any party any right higher than 

that to which he or she is entitled nndcr the law from which that 
right is derived. Sui*h a construction would bo directly contrary to 
tho principle laid down in the preamble. 19 W.B. 367 (378). 1 

(e) The Act provides for the casus of those who (1) have renounced, or (2) have 

been excluded from the communion of dxi\ leligion, or (3) have boon 
dcpiivod of caste — meaning those who b\ their own choice, or by tho 
action of llicir caste fellows, have been finally shutout, or temporarily 
deprived though capable of being restored ou the making of proper 
expiation 19 W B. 367 (400) J 

(5) Conitruotion of Act— Conflict to be avoided. 

In construing an> enactment such coiistructiou should be adopted which avoids 
any conflict. 77 P.VV B. (1907). Sec, al.so, 11 A 100. K 

p^ rospectivitv of Act 

The Act cannot bo given retro.spcclivc cllcct so as to abrogate the Hindu Law 
a.s to the consc<iucnces of apost u v , where the apostacy took place 
before the eiiactiuciit. 4 A.L J 3U5. L 

(7) Conversion in 1839, effect of, on rights of Inheritance 

In one case, a Hindu who had become a Mu^mmadau in 1839 sued for his 
inheritance after 1850. Tho Madias Suddor Court rejected his claim, 
holding that Act XXI of 1850 was not retrospective. Naqammal v. 
Karebhasappah, Mad Doc of 1858, 250 cited in Mayne’s Hindu Law 
and Usage, 7th PM., P. 605. II 

(8) Convercion in 1845, effect of, on rights of inheritance. 

(а) By 8. 9 of Bog. VII of 1832, the Legislature virtually sot aside tho provi- 

sions of tho Hindu Law which penalises renunciation of religion or 
exclusion from caste ; and Act XXI of 1850 extended the principle of 
that enactment, which applied only to the Bengal Presidency, through- 
out the territories subject to the Government of the East India Com- 
pany. 15 C.W.N. 546 (P.C.) = 8 A.L.J. 662-13 Bom. L R. 427 =-13 
O.L J. 576 = 10 M.L.T. 25 = 21 M.L.J. 645 = 33 A. 356 = 10 Ind Cas. 
477 = (1911) MW.N. 432. N 

(б) By reason of that enactment, a Hindu who became a convert to Islam in 

1845 did not forfeit hib rights in joint-family property. 15 C W.N. 
545 (P.C.)=8 A L J 652 = 13 Bom L.R. 427 = 13 C L J 675 = 10 M. 
L T 25 = 21 M L J. 646=33 A. 356 = 10 Ind. Gas. 477 = (1911) M.W. 
N. 483. 0 
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Oeneral — (Conoltuiad) . 

(9) Lm of caste— No forfeiture of rights of property. 

Since this Act came into force, mere loss of caste does not occasion a forfeiture 
of rights of property. 1 B. 559 (4 Bom. H. C. 25, F.), P 

(10) Oudh— Application of Act. 

This Act was not first introduced into Oudh by Act XV of 1874 but was in 
force there Binco 1856 when the bpiiit of the Bengal Bogulations was 
declared to be the law of Oudh. S.G. 171 (Oudh). Q 

I RegulMtioa Vii, I S3 2, of the Bengal Code , " 

N.B. — Bengal Regulation VII of 1832 is repealed by the Bengal Civil Courts 
Act, 1871 (VI of 1871), which was repealed by the Bengal, N.W.P, 
and Assam Civil Courts Act, 1887 (XII of 1887). 

2*^*' When one party shall be of the Hindu and the other of the 

Muhammadan persuasion . ..the laws of those religions,” 

(1) Degradation by apoitacy does not dissolve marriage tie among Hindtis. 

(a) Among Hindus the degradation of apostaey does not of itself dissolve 
the marriage lie " U M 466 (470). See, also, 18 C. 264 ; 17 M 235 ; 
23 M. 171 ; 25 B 644 . 49 P R. 1907 = 83 P.L.R. 1908 = 110 P.W.R. 
1907. R-8 

(5) This 18 also asbumod to he the case b> the Legislature in enacting Act 
XXI of 1866. (Ibid ) geo, also, Preamble to Act XXI of 1866. T 

(c) The conversion of a Hindu wife to MahomGdaiii<«m docs not ipso facto 

dissolve her marriage with her husband. 4 B. 330. U 

(d) Excommunication from caste pe? se docs not deprive a Hindu wife ot her 

right of joint enjoyment of her husband’s houso* so as to 
trespasser if she enters the house to claim maintenance. 4 M. 243. Y 

(2) ProvisionB of the Hindu Law as to the effect of inversion on the statui of 
marriage. 

(a) It IS a general principle of Hindu law that the degradation of the husband 
from caste does not dissolve the marriage tic. 2 N W.P* 300. W 

(5) The following observations from the judgment arc worthy of being noted. — 
“ Wc find a distinction taken between excommunication for difEcrciit 
caste offences. In some ca^s the out-caste can never be restored to 
his caste privileges, but in the majority of instances he can pro- 
cure absolution and restoration to caste (Strange's Hindu law, 
Chap. VII). No authority is citod in support of the contention that 
by reason of such a transgression of the rules of caste as the plaintiff 
has boon held guilty, if, ho forfeits all rights to restoration to caste, 
and, consequently, restoration to those rights which he would enjoy 
as a member of the caste It would be extremely inconvenient to 
hold that by a deprivation of caste which may bo temporary, a 
member of a caste loses his marital rights, so as to confer on his Wife 
the power of forming a second marriage ; for if the husband were 
restoied lu caste, he could not be restored to the enjoyment of his 
marital rights if his wife had availed borself of her liberty to re-marry. 
But, further, no authority has been cited from the Shastras to show 
that the wife of a person excommunicated from caste thereby obtains 
a dissolution of the matrimonial tie, while authority to the contrary 
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J.— ** When on» party shmU ha of iba ff Influ Mtf the other of the ^ 

Muhammadan persuasion ....the laws of those rellgloas **—(Cimtinusdl 

appears to ua to be inferable from the following passage in tbo 
Mitacshara “ The wives of those persons {i.e.. ont-castes)'’ being 
destitute ** of male issue and bomg correct in their conduct, or be> 
having virtuously, must be supported or maintained. 

It being, in our opinion, a genoral principle of Hindu law that the degrada- 
tion of the husband from caste dees not dissolve the marriage tie, un- 
less the defendant can estaMihb that, by the custom of the caste tQ 
which she belongs, divorce is, under such circumstances as are found 
to be proved in this case, permitted to a wife, the utmost which she 
could claim, as it appears to us, is this, that she may be relieved 
from consorting w'lth her husband so long as he remains out of caste, 
but she must return to las house and remain under his protection." 
a N W.P. 300 (301-302) 

(c) Sir Thomas Strange has rc-corded hia opinion that divorce would appear to 
be generally, by Hindu law. " marital " onl\ not competent to the 
wife " unless by cii^tora in contradistinction to the Shaslra." Strange’s 
Hindu law, p. 52. Cited at 8 N.W P. 800 at p. .‘102. X 

(3) Effect of degradation among Hindus prior to the passing of this Act. 

“ In Doc dem Radamoney Raur v. Neehnoney Doss, decided so long ago as 
1792 the lessor of plaint’ if! a Hindu widow on proof of her incon- 
tineucy after her husband’s death, was non-suited. (Mort Doc) In 
the case of Maharanee Busbunt Cooniaree v. Mahaianee Cummul 
Cooniaiee and others— 1 S I) A Itep (144) theSudder Court expressly 
held that the appellant iwho was the widow of the late Maha Bajah 
Te\j Chiiiider, Kajab of Burdw.in) had by reason of elopement with a 
poison named Dukinsrunjun Mookeijoc, forfeited all her legal rights 
according to the Hindu Shasters, and her suit was accordingly dis- 
missed — Prior therefore to the pas-^iiig of Act XXI of 1850 it appears 
to have been clearly the law among Hindus, — that if a Hindu widow 
in the possession of Lind as heiress ofdior husband lived incontinently, 
the Hindu law disinherited her ” See 2 Taylor and Bell 301 Note 

(a), also reported in the Indian Decisions (Old Series), Vol. II, p. 757, 
Note. Y 

(4) ProviiloDB of Hindu fimritle relating to the effect of degradation as cauaing for- 
feiture of right of inheritance 

(o) “ Of him who has been formally degraded, the right of inheritance, the 
funeral cuke, and the libation of water, are extinct.” Sane ’ha and 
Lie’hita, Colebrookc's Digest, 1874, Vol. IT, p. 423. Z 

(b) “A professed enemy to his own father, a degraded man, one deprived of 

virility, and a man formally expelled by h%s kinsmen, shall not 
inherit, though begotten by the deceased; much less if begotten on his 
wife by a kinsman legall> appointed.” Nareda, Oolebrooke’s Digest, 
1874, Vol. II, p. 425. A 

(c) “ On the death of a father, oi other otvner of property, neither an impotent 

man, nor a person afflicted with elephantiasis, nor a madman, nor an 
idiot, nor one bom blind, nor one degraded for sin, nor the is.sue of a 
degraded man, nor a bypoorito or impostor, shall lake any share of his 
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heritage. For such men, except those degraded, let food and olothes 
be provided ; and let the sons of such as have sons take the shares of 
their parents, il themselves have no similar disability.’* Dovala, 
ated m Golebrooke’s Digest, 1874, Vol. II, p. 426. B 

(d) " They who have committed crimes in the first degree, are considered as 

degraded persons ” Brahme Purana cited in Colebrooke’s Digest, 
1874, Vol II. p 431. C 

(e) “ Of degraded persons there shall be no cremation, nor funeral sacrifice, 

nor. gathering of their bones.” Brahme purana cited in Colobrooke’s 
Digest, 1874^ Vol. II, p 431. D 

if) “Eunuchs and outcastca, persons born blind or deaf, madmen, idiots, the 

dumb, and such as have lost the use of a limb, arc excluded from a 
share of the heritage.” ^Icnn cited m Colebrooke’s Digest, 1874, 
Vol. II, p. 434. B 

ig) “ An outcaste and his son. an eunuch, one lame, a madman, an idiot, one 

born blind, and he who is afflicted bv an incurable disease, must be 
maintained, without any .allotment of shares.” Yajnawalkya 
in Colebrooke’s Digest, 1874, Vol. II, p. 4.34 P 

(5) Effect of charge of religion on the claim for restitution of conjugal rights 
among Hindus— Act XXI of 1850. 

“ A party who has renounced Hmdmsm is not entitled to enforce a claim for 
restitution of conjugal rights against a husband or a wife who remains 
a Hindu. The Hindu Law allows one to forsake a degraded husband, 
or a degraded wife, and dcgiadation from caste is a natural conse- 
quence of apostasy. Act XXI of 18.50 by enacting that loss of 
cli.ange of religion shall not inflict on any person forfeiture of rights 
or property, seems to throw some doubt on the point. But the re- 
marks oi Mr. Justice Campbell in Muchoo v. Afxoon Sahoo (5 W.B. 
235) go a great way in support of, the rule stated above. After hold- 
ing that the right to the custody of children is a right within the 
moaning of Act XXI of 1850, the learned Judge observed : 

“ The pleader for the appellant further argued that no one can be permitted so 
to use his right as to dcprive^^any other person or persons of then 
fights. For instance, he says, a husband who becomes a Christian 
will not bo permitted to claim the person of a wife who remains a 
Hindu. This is so far true ; and in tins case, the claim to the wife 
was rightly dismissed, but was, I think, dismissed simply for the 
reason that, admitting the husband's pnma facie claim to the custody 
of tbe wrife, that claim may be defeated by a reasonable plea* If a 
wife pleads that her husband beats and ill-uses her in such a way 
that she cannot reasonably be required to leave with him, and that 
plea IS made out, doubtless the Court will not enforce a reatitution^of 
conjugal rights. So also, if she pleads that the husband, by change 
of religion, has placed himself in that position that she cannot live 
with him without doing extreme violence to her religious opinions 
and the social feelings in which she has been brought up, and in the 
enjoyment of which she married, that plea would also be a good 
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So, Sir Adam Biitle&ton on one occasion said : 

*' So far, however, as Hindu Law is concerned, it seems to be enough to say 
that, in my opinion, a Hindu married woman who deserts her husband, 
becomes a convert to Mahomedanism, and adopts the habits and lives 
as the wife * of a Mussalman, is altogether out of the pale of Hindu 
Law, that she ceases to have any recognized legal status according to 
that law, which counts her as one dead, or at least recognizes her 
existence only as an object of chanty. This is not inconsistent with 
such passages as that cited from Manu . 

* That neither by sale nor desertion can a wife be released fronj her husband ;* 
which certainly have reference to persons still within the pale of 
Hindu Law. It seems to me, however, at variance with the spirit of 
Hindu law that it concerns itself with a woman in such case, as far 
as to impose on her any obligation not to marry again, provided the 
second husbond he not a Hindu , and if she does marry again, the 
vali<lity of that marriage must, I think, depend upon the law of the 
sect to which she has become a convert.*’ 

But I must tell vou that the decisions of our Courts have not been uniform on 
this point. Thus m one case. Sir W. Burton is reported to have 
ordeicd tbe wife of a converted Br.ihman to be restored to him upon 
habeas corpus ; and in another case, the Agra Sudr Court held that 
• loss of caste bv a husband c^uld not dissolve his marriage, or bar hxs 
claim to the poshcssion of the wife’s person. 

See, however, the case of Paigiy. Sheonmain, (8 A. 78), in which the hus- 
band’s restoration to caste w'as made a condition precedent to the 
decree in his favour for restitution of conjugal rights taking effect. 

Considering, however, the feelings of those who really profess the Hindu faith, 
it would be a matter of extreme hardship, to sa> the least, to enforce 
restitution of conjugal rights in such cases ; and 1 should therefore 
venture to affirm that the view taken by ]\Ir Justice Campbell is the 
proper view of the matter. , 

“ The case in which a Hindu husband or wife becomes a convert to Christianity, 
is provided for by Act XXI of 1866. Under that Act, a convert can 
sue a native husband or wife for conjugal society, and in case of 
refusal by such husband or wife to co-habit with the convert, on the 
ground of change of religion, the marriage between the parties shall bo 
declared dissolved.” The above extract has been taken from Gooroo- 
das Banerjee’s Marriage and stridhana, Tagore Law lectures for 1878, 
2nd Ed., 1696, pp. 122 to 125. O 

** Upon a literal construction of Act XXI of 1859, B. 1, which provides that 
loss of caste or excommunication shall no longer occasion any forfei- 
ture of rights, it might seem as if a degraded or excommunicated wife 
was not any longer liable to bo deprived of her conjugal rights. But 
this Act must receive a more limited construction m order to he re- 
conciled with reason and justice As has been well observed in 
Muchoo V. Areoon Sahoo (5 W. B. 235) though a person who is ex-com- 
municated is not on that account to bo deprived of his or her rights, 
yet such person must not bo empowered to deprive otheis of their 
right to the freedom of conscience, and the liberty of withholding 
oommimion with interdicted pereona.’* itui, pp. 183, 163. H 
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Whea one /mrty Bbsli be of the HMa the other of the 
Mahammodaa fterBamsioa .... the imws of those roiigions 

(G) Change of religioni by either epouee Justifiei deiertion by the other --Hlndne. 

(a) “ Change of religion m either Rpouse would justify desertion by the other 
and Act XXT of 1850 would not interfere with such desertion. In 
such cases the convert partner is regarded in Hindu law as civilly 
dead. But that is so only as regards the convert’s civil rights ; and 
there lb no authority in Hindu law for the position that a degraded 
person or an apostate is absolved from all civil obligations incurred 
before degradation or apostacy.” See Gooroodass Banorjee’s Marri- 
age and Siridliana, Tagore Law Lectures for 1878, Snd Ed., 1696, 

' p. 186. I 

(5) Act XXI of 186G has made some important provisions for dissolution of 
marriage when either spouse becomes a convert to Christianity. It 
authorizes the convert to sue his or hor non-oonverted partner for con- 
jag.ll society , and it gives the latter the option of agreeing or refusing 
to cohabit with the former ; and in case of his or hor refusal on the 
ground of change of religion, it airocts the Court to declare the 

marriage dissolved (Ihtd), pp. 187, 188. J 

(c) Where a Hindu husband became a convert to Christianity and then died, 
his marriage with bis Hindu wife had become dissolved, and she was 
not entitled to inherit his estate as his widow. Bee 8 M. 1C9. But 
see 4 B. 830 ; 9 M. 2GG ^ 38 C 264. • ' K 

(7) Pozition of the wife lawfully deserts oris deserted by her husband 

" The position of the wife who lawfully deserts hor husband, or is lawfully 

deserted by him, is in some respects rather anomalous. Bo long as 

both parties remain Hindu, desertion docs nob dissolve their 
age Sec Manu, IX. 4C. L 

In the case of desertion of the husband by the wife, she must remain under 
the care of her grow'u-up sous, if any, or under the care of other kins- 
men ; for hor^tato is one of perpetual tutelage. As a rule she is 
entitled to maiiitenanco fomher husband. Where degradation of the 
husband is the cause of desertion, the Hindu law, which excludes the 
degraded husband from inheritance, imposes upon the person taking 
hiH share of the patrimony th# obligation of maintaining his wife if 
chaste , and now as by Act XXI of 1860 degradation or loss of caste 
no longer occasions any forfeiture of rights or property, it would fol- 
low that the wife is entitled to maintenance from her degraded 
husband, though she may not live with him. 

When change of religion by the husband is the cause of desertion, the case 
seems to stand on somewhat different grounds. Change of religion, 
as observed by the Judicial Oommittoo in Abraham v. Abraham (1 W. 
B. P. C , 5), would release the convert from the trammels of the 
Hindu law, and his rights and duties would have mainly to be deter- 
mined by the law of the sect to which ho becomes a convert ; and such 
law in some cases, as where the conversion is to Mahomedanism, would 
declare the former marriage dissolved. Nevertheless the adoption of a 
new religion ought not to have the effect of sweeping away all eidst- 
ing obligations. Considering that, by Act XXI of 1850, the Hindu 
convert is no longer to be deprived oi hie rigbts or propery by reaeo n 
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at chsuigG of faith, and oonsidoring the feelings and helpless condition 
of the Hindu wife, and the prohibition against her re-marriago, it 
would be a matter of extreme hardship if she is to be deprived of her 
right to claim maintenance from her husband, whom, owing to re- 
ligious feelings, she may be obliged to forsake. The question is not 
one of Hindu law, but involves important general principles. The 
decision of the Madras High Court reported in 4 M H.G K., p. IS 
may be referred to, as favouring the wife’s claim m such cases ” See 
Gooroodass Banerjeo’s marnage and Strtdhna, Tagore Law Lectures 
for 1878, 2 Ed , 1896, pp. 188, 189. M 

(8) Effect of conversion on right of inheritance under Hahomedan Law — Act 
XXI of 1850, 

One of the causes which x^i^ocludcs a x>orsou from iiihoriting is, according to 
tlic Mahomodan jurists, huff (infidelity) “ Kufr moans the denial 
of the unity of God (walvianiet) and of Mahomed’s mcssengcrship 
{rtsnl(it), the two e.iidinal on which Islam is founded. 

Everv pci son who acknowledges divine unity and the me&songcrship 
of the Arabian Prophet is regarded as within the pale of Islam ; 
nothing more is required Those, how'cver, who deny these cardinal 
principles arc considered beyond the bouefit of its rules. Accordingly, 
when a persou died leaving; au heir who by birth or apostasy is a 
doiiier, ” i.a., repudiates God's unity and Alaliommod’s ministry, 
buch heir would bo excluded from huccesbioii lu preference to another 
who does accept those doctrines Consequently, those who profess a 
different faith from Islam have no title to the inheritance of a 
deceaacd Mus&ulman. So that if a Mussulman die leaving bchmd 
him an heir who docs not profess the Islamic faith, he is debarred 
from inheriting, even though he l)e nearest to the deceased. For 
example, if a man die leaving behind him a son who is a non- 
Mohlcni, and a grandson who is a Moslem, the son would bo evicted 
from the succession, and the giandson would take the inheritance to 
the absolute exclusion g£ his own fathci. 

This Act has made a variation in the Mahomcdaii Law of Iiihoritancc. The 
principle bv which non- Moslems were excluded from the inheritauco 
applied equally to those who were born in a diHcrect faith, and those 
who abjured Islam. 

For example, an apostate from Islam and an original non- Moslem came 
equally wuthin the purview of this rule, so that if a deceased Moslem 
left behind him three heirs, one of whom was a' non-Moslem, the 
other au apostate, and the third a Moslem, the first two, under the 
Mahomedan law, would bo excluded absolutely from the sucoossion, 
and the inheiitanco would go entirely to the Moslem heir, though ho 
may be the remotobt of all of those in the degree of proximity to 
the deceased. The change effected by this Act is most important. 

The effect of this enactment has been to do away with the provision of the 
Mahomedan Law by which apostates were excluded from the inhorit- 
auce of deceased Mosloms. But the prohibition against the sucoes- 
sion of original non-moslems remitins intaot. So that, if an apostate 
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wero to die leaving children brought up in his or her own creed, they 
would have no right of succession to the inheritance of their Moslem 
relation, though had their apostate parent been alive, ho or she would 
have boon entitled under the Act to succeed. 

If the apostate die after the' inheritance has opened up, and the right of sucoos- 
sion has vested in him, then the suecession of his own children, 
though non-AIoslems, would not be prevented by the evicting provision 
of the Mahomedan law. 

Under the Sunni Law, a Moslem does not inherit from a uon-Moslem, nor 
does a non- Moslem inherit from a Moslem. 

When either of the parents is a Moslem, the law presumes the child to be 
a Moslem (until it is able to make a choice) , and the right to its 
succession IS regulated liv the laws of Islam. 

The Aloaloms inherit from each other though they may belong to different 
sects. 

Among the Hanaiis, in the case of u male apostate, a distinction is made ro> 
gardirig tho time when the property was acquired. 

For example, if the property was acquired before apostasy, it goes to the 
Moslem heirs, but if it was gamed subsocjucnt to tho apostasy, then 
it escheats to the Baxi-ul-Mal (i,e ) the public treasury. In the same 
way, the portion whicft was acquired before apostasy goes to tho 
Aloslcm heirs, and the portion acquired atlorwards goes to tho Batt- 
ul-Mal. This IS tho view of Abu llanifa, and principle laid down by 
him is followed in most Mahommodan countries. But Abu Yusuf 
and Mohammed differ ftom Abu Haiiifa on this point, and agqQgygjUj];^ 
tho Shiahs in holding that the cntiio estate of an apostate descends 
to his Moslem hens In the case of a female apostate, however, her 
entire property, whether acquired before ?)r after apostasy goes to her 
Mussulman heirs. Bee Ameer All’s Mahommedan Law, second 
Ed. 1894, Vohll, pp. 85, 87 citirig Putawa Alanigiri, pp 631, 633 and 
Sirajia, p. 68. N 

N. B. — “These provisions do nob owe their origin to religious exclusiveness, 
but to tho political ncc^esbit^ of the early commonwealth, when a 
*• donior ” was an inveterate enemy, and an “ apostate ” a traitor. 
They have their counterpart in Christian communities. In Russia, 
oven now a convert from the orthodox church is debarred from the 
right of inheritance.” Sec Ameer All’s Mahommedan Law, 2nd Ed., 
1894, Vol. II, p. 86 Note. 

9) ProvUiODB of Mahommedan Law as to the effect of ohanga of religion oa the 
itatOB of marriage. 

(i) General rule laid dovm. 

{a) “ It seems that tho effect of either or both of the parties to Mahomedan 
Marriage renouncing the Mahomedan Religion is to dissolve the 
marriage tpso facto, so far as tho British Courts are oonoernedi 
leaving it open to the parties to solemnize a fresh marriage under the 
Christian Marriage Act XV of 1872, or under Act VI of 1872, aooording 
to circumstances ” See 2 N.W.P. 870 ; Wilson’s Digest of Anglo 
Mahommedan Law, S. 78- A« * 0 
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(b) There can be no question that on the apostasy of either of the paHies to a 

marriage under Mahomedan law the marriage-oontract is tpao facto 
cancelled. Baillie’s Digest, 182 , Bailhe ImameeSf 80, 2G6 ; Hidayah 
Book 11, Chapter 6, cited in 2 N.W.P. 370 at p. 373. P 

(c) When both of the parties to the marriage-contract apostatise at the same 

time, and at the same time return to the faith of Islam, then, by a 
favourable oonstructioii of law their marriage is permitted to endure. • 
2 N.W.P. 370 at p 374. Q 

{d) But where after their joint apostasv either the husband or the wife singly 
returns to the faith, the marriage is dissolved, because one persists 
in apostasy, and that forbids the continuance of marriage. {Ibid.) R 

ie) If the apostasv of the husband and wife took place at difierent dates it 
would be necessary for them on returning to the faith of Islam to 
renew their marriage. {Ibid). 8 

(/) A male apostate loses on his npoRtaR> all civil rights, (/bid.) T 

ig) His pioporty at once becomes divisible among his heirs. {Ibid.) U 

(h) He IS regarded as cimhter mortuus^ and may by strict Mahomedan law be 

put to death (Ibid). V 

(i) A female apostate, on the other Jiand, is not immedi.itely deprived of all 

civil rights. Her property is not divisible among her heirs until her 
natural death ; her life is not held for\‘itcd. (Ibid.) W 

(j) If words of infidelity come to the wife's tongue in anger against her hus- 

^ band, or, in order to extricate herself from the net of his authority, 

or to entitle herself to a dower against him, by a new marriage (by 
which we understand that, if she doos not in good faith apostatize), 
she IS unlawful to her husband, but she must be compollod to return 
to the faith, and her husband can renew' the marriage at tbe lowest 
mte of dower whether she desires it^or not, and she cannot marry 
another man. (ibid ) X 

{k) Hence apostasy on the part of the husband or the wife cancels the marriage- 
contract, and a more profession of apostasy on the part of the wife 
invalidates it to such an extent that it requires to be renewed. 
(Ibid.) Y 

(il) Stfict view of the old Muhammadan Lawyers modified. 

** Some of tnc old lawyers, like the author of the Hedaya, hold that apostasv 
from the Mussulman Faith of either husband or wife dissolves the 
marriage-tie. This view, however, has been modified ip modern 
times, and the jurists of Balkh and Samarkand, whose enunciations 
are regarded as binding in India, have decided as follows — (See 
Handbook of Mahommedan Law by Ameer Ali, 5th Ed., 1906, 
pp. 80-92. Z 

(iii) Muasutman married couple simulianeouHy renouncing Islam. 

When a (Mussulman) married couple simultaneously renounce Islam the 
, marriage remaiuR intact, 

66 
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(iv) Wife adjuring Islam for revealed religion. 

When the wife adjures Islam for a revealed religion, like Judaism or 
Chnstianity, her renunciation of the Faith does not dissolve the 
Tnarnage, 

(v) Husband renouncing Islam and mfe continuing in the faith, 

“When the husband renounces Islam and the wile continues in the Faith the 
t'ilect on the marriage is different. The accepted doctrine is that the 
ronnection becomes unlawful, but if the man were to return to Islam, 
before the expiration of the period of probation (iddati when the 
dissolution becomes absolute, there would be no need for a re-marriage 
between the parties See Handbook of Mahomodan Law by Amir 
Ah, &th Ed , 1906, pp 80-82. A 

(vi) Coftiveision to Mam of a man following any of the revealed religions. 
Conversion to the Islamic Faith on the part of a man following any of the 

revealed religiuiis (Judaism, Christianity or Zoroastrianism) does 
not lead to a dissolution of his marriage with a woman belonging to 
his old creed 

For example, if a Hebrew or a Christian husband were to adopt Islam and the 
w'lfe were to continue in the religion of her race, the marriage would 

remain lawful and binding. {Ibid } B 

✓ 

(vii) Non-scrivtuiahst husband jp,arr%ed to a non’Scripturalist unfe adopting Islam. 
When a non-Senpturahst husband married to a non- Scriptural ist wife adopts 

Islam, the marriage would nob be dissolved unless there is a refusal 
on the part of the wife to adopt the Mssulman Faith. If 
Islam tile marriage will lemain intact. If she does not, 
are to bo separated But during its subsistence the connection be- 
comes invalid, but not void, and will hAvc all the consequences of an 
invalid marriage. The latter doctrine is recognised as authoritative. 
(Jiiw/.l ^ C 

(viii) Non-Modem female manied to a non- Moslem husband adopting Islam. 
When a non-Moslem female, whether a Scripturalist or non Scripturalist, 
married to a husband who^lso is a non-Moslem, adopts Islam, her 
marriage would become dis.solved under the following oiroumstanoea ; 

(a) If the convursion taken place in an Islamic country (Dar-ul-lslam) where 

the laws of Islam arc ni force, she will have to apply to the Kazi to 
summon the husband to adopt the Moslem Faith, and on his refusal 
to do so the marriage would be dissolved (In re Ram kumart, 18 0. 
264.) ilbtd.) D 

(b) Should the conversion take place in a non-Islamic or alien country (Dar-ul* 

Harb), the marriage would become dissolved on the expiration of 
three months from the date of the woman’s adoption of lalamt The 
Calcutta High Court has held in the matter of Bom Kumari (18 G. 
264) that India is not a non-Islamic country, and that consequently 
when a married non-Moslem woman adopts the Mahonunedan Faith 
and thereafter contracts a fresh marriage withont applyiug to a Judge 
or a Magistrate to call upon the husband to adopt Islam, fdie is guSty 
of bigamy. But it does nob say what would happen if the Judge oc 


sl^^dog^ 
the parties 
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Magistrate refused to listen to the prayer of the woman, or the hus- 
band declined to accede to her demand. It is to be presumed, 
however, that the Court’s conscience would be satisfied on her making 
the application, and the first marriage would be regarded as dissolved 
on the expiration of three months (Ibid.) E 

(ix) Right of second marriage after dissolution of fitst marriage. 

When a non-Moslem female married to a husband, who also is a non-Moslem,, 
adopts Islam, and her union becomes dissolved under the provisions 
of the Mahomedan Law, as stated above, she is entitled to contract a 
valid marriage m accordance with the Mussulman rites. The issues of 
such second marriage arc legitimate. The decision, therefore in 
Sundam Letaniv. Petamberi Letani (0 C VV.N. 1003) is in conflict 
with the recognised rule of the Mahommedan Law. (Ibid ) F 

(x) Non- Moslem husband and wife adopting Islam. 

When a non Moslem husband and wife, married according to the rights of 
their professed faith, .subsequently adopt Thlam, their marriage remains 
intact ; but in practice, it is considered expedient to contract a fresh 
marriage according to Mahomedan rights. After their adoption of 
the Mussulman religion their rights and status arc subject to the 
Mussulman law. This principle has been enforced by the Judicial 
Committee in the case of Skinner v. Skmyier. See 25 l.A. 34 = 25 C. 
631 = 2 0 WN. 219. (Ibid}. Q 

(10) Effect of converiion on the Btatui of marriage according to the Mahammadan 
Law—Extracts from the writings of Moslem Jurists. 

(a) “ When the parties are MustaminH (non-Moslciiib who have taken up their 
abode in an Islamic countr> under the guarantee of protection), an 
abhulutc bcpaiatioii is effected between them by prebonting Islam to 
the other, or b} the expiration of three terms The terms iii tboso 
instances do not coubtitute an iddai, and for that reason there is no 
difference between a wife with whom Lo-habitation has taken place 
and one with whom it has not, and wbipncvcra separation takes place 
on this account before eonsummatiun, there is no iddat , nor is there 
any, though tlic bcparation should take place after consummation, if 
the woman he an alien non-Moslem , and oven though she were a 
Moslemah, the result would still bo the same, according to Abu 
Hanifa. If the woman, from extreme }outh or advanced age, is not 
subject to the counscs, the separation cannot bo effected except by the 
expiration of three months, and if the woman be the convo'*t to Islam, 
and. her husband should come from the Dar-ul-Harb as a Mustamin^ 
there can be no separation, except by the completion of three terms. 
And in like manner if he should become a zimmi, after having come 
out a Mustamin^ so that if his wife should afterwards follow him, 
Islam IS to be presented to him ; and if ho adopt it, no separation is 
to bo made between them. And so also if the husband bo the convert, 
and the wife comes out as a zvmmia^ there is no separation till she 
has had her terms, and should separation take place by the completion 
of three terms, it is reported m the Syar Kabir that thi.b would amount 
to a separation by talak, according to Abu Hanifa and Mohammed”. 
See Par-ul-Mukhtat Lited m Ameer All’s Mahomm<3dun Law, 2nd. 
Ed., Vd. n. pp. 346, 846. B 
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(h) ” Apostasy from lf>lam, by either of a married couple, is a cancellation of 
their marriage, which takes effect immediately without requiring the 
decree of a Judge, and without being a talakt whether it takes place 
before or after consummation ; yet, if the husband be the apostate, 
the wife IS entitled to the whole dov\ er when consummation has taken 
place, and half when it has nob*'. See (Ibid), 1 

# 

(11) Divorce Act (lY of 1869) not applicable to Mahommedan oonvertt to 
Christianity. 

tThc Indian Divorce Act was intended to apply to such marriages as are re- 
cognized as marriages by Christians, and not to polygamous contracts, 
such as arc the unions known as marriages to the Mahomedan law. 
Such Polygamous contracts are not a subject to the jurisdiction of the 
Courts created by the Indian Divorce Act of 1869, 2 N W.P. 370. J 

(12) Suits for restitution of conjugal rights by a Mahommedan convert to 
Christianity. 

Where persons of the Mahommedan faiih arc married according to the 
Mahommedan law, and either party becomes a convert to Christianity, 
a claim for restitution of conjugal rights cannot be supported. 2 N. 
W.P. 370. K 

(13) Effect of change of religion on the'^obligation to maintain relatives under the 
Mahommedan Law. 

As to whether, the obligation to maintain relatives is not, in British India, 
affected by either party ceasing to profess the Mahomedan religion the 
case stands thus — “The Mahomedan Lawyer^) say, that jftSlUlUU''** 
ance is not where there is a difference of religion, except to a wife, 
both parents, grandfathers and graudmqchcrs, a child and the child 
of A son But Act XXI of 1850 has abrogated it to the extent, that 
if a IMahoinedan becomes a chtistiaii and afterwards falls into poverty 
and iniirnutT , while his brother remains a Mahomedan and rich, the 
lattei must maintain the former. But if the apostate becomes rich 
while the moslem brothei remains poor and infirm, this is not con- 
templated by Mahomedan Iwtw, since by it. the apostate is to fly for 
his life. . Nor is such a case covered by the words of the 

Act. But the legislature cannot have intended that a man should be 
able by changing his religion to relieve himself of responsibilities 
while retaining the corresponding right. Again, if one of two 
brothers originally Christians become a Musdalmon, no obligation 
would exist in either way. For the Mahomedan Law had no appli* 
cation to either when the relationship commenced, and there is no 
reason or authority to allow a person, by changing his own religion, 
to impose a new personal law upon another person.*’ See Wilson's 
Digest of Anglo Mahommedan Law, S. 156 and Notes* L 

{14) ApoataBy-^Diuolution of marriage— Slogha Jati of Tara Taran-^Ciiiiton la 
jPanJab. 

In a suit the parties to which were Siugha Jats of Tahsil Tarn Taran, District 
of Amritsar, found that no custom had been established whereby 
apostasy caused a dissolution of marriage. 152 P.E. 18S!0. II 
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1. So mach of any law or usage now in force within the terri- 


Law or usage 
which iuflictB forfei- 


tories subject to the Government of the East- 
India Company as inflicts on any person fgrfeiture 


ture of, or afEects, 
rights on change of 
religion or loss of 
caste to cease to be 
enforced. 

being deprived 


of rights or property, or may be held m any way 
to impair or affect any right of inheritance, by 
reason of his oi her renouncing, or having been 
excluded from the communion of, any religion, or 
of caste, shall cease to be enforced as law in tbb * 


Courts of the East India Company, and in the Courts established by 


Eoyal Charter within the said territories. 


(Notes). 

General. 


(1) Lom of Caiio — Succession under Oudh Estates Act (I of 1869) 

S. 22 of the Oudh Estatob Act contamb a complete Code of Succcbbion ab intes- 
taio and the person designated ab next heir by that section doeb not 
forfeit hib inheritance by having changed his religious faith. S.C. 
171. (Oudh). N 

(2) Estate of deceased widow who lived a life of unchastity— Right of step-ioo to 
inherit— Right to inherit estate of degraded person. 

(a) The step-son of a deceased lliiiilu widow sued as heir for possession of cer- 

tain property. The defence was th.it the widow had dcsertod her 
husband in hm lifetime and lived a life of luchastity and that the 
plaintiff's right of mhentanee was in consequence destroyed 
that assuming the widow to ha\u been guilty of mchastity and to 
have been actually degraded fui it, pldintifl's right to inherit her 
property in the absence of nearer heirs could not be afiectod by such 
degradation. 23 171. 0 

(b) The Act docs not apply where the question is not as to the rights of a 

degraded person, but as to who is cn^itlod to the property of a degrad- 
ed person. 23 M. 171. P 

(3-4) Aot how far has affected rules of Hindu Law. 

Having made the observations cited above, their Lordships Subramaoiya Iyer 
and Boddam, JJ., wont on to state .—“Having thus determined to 
what persons the Act is applicable, we have to consider how and to 
what extent the Act has affected the Hindu Law applicable to thaso 
persons. Under the Hindu Law a person who lost caste by being 
expelled therefrom for specified reasons forfeited whatever rights he 
might have had if he had remained in caste That loss of caste creat- 
ed in him a disability to enjo> the rights incident to his relationship 
with those who remain within the caste. But it never broke that 
relationship. Whether the relationship be one of husband and wife 
or any other, it was too sacred to be dissolved, by the disabilities im- 
posed on the out caste few or many as may be inferred from Bisheshw 
V. Mata Cholam, 2 N.W.P.H.O.R. 300, Queen Empress v. Marimulla, 
4 M. 243 and Admtnistraior-Gefieral of Madras v Anandachart, 9 M. 
466, which show that the degradation of either spouse does not dis- 
solve the marriage, and the ciroumstance that, in general, it is open 
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General— (Contmued). 

to an outcastc, on bib undcigoing expiation, to reBume his formor 
position, strongly points to the view that degradation bad the efiect 
of rendering the tic of kindred but dormant. It i8 almoet impossible 
to coiibtnict out of the smritis and commentaries a consistent doctrme 
of * civil death ’ or as it has been called “ fiction of death." Now 
turning to the language of the Act itbolf, it clearly indicates that all 
that the Legislature intended to do was only to remove some of the 
disabilities which pre-existed under Hindu Law. Here, we must not 
bo understood as laying down that the Act places the outcasto in every 
lObpect in the position which he could occupy if he had not been put 
out of caste or restores to him all the rights which he as a oasteman 
could have civilly enforced. It does not contemplate the restoration 
of privileges the granting of which would amouut to an interference 
with the autonomy of caste Nor does it interfere with ihe forfeiiure 
of rights such as wcic in question, in Venkatacknllapathi v Subbra- 
yadu, 13 M 298 at p. 299 and in Krtshnasami \\ Vtratami, 10 M. 133. 
As was pointed out by Muttusami Iyer, J., in the formor case *‘a 
right consisting in the participation along with other members of a 
cHbte in the benefits of a religious institution appropriated to the 
members of the caste is not within their (Acts XXI of 1850 XV of 
1856) purview ” 

Such being the construction of the Act it is obvioub that the Act is inapplicable 
to cases whoie instead of^ degraded person’s right being in question, 
the Courts have to ascertain who ib entitled to the property of a 
degraded person , 23 M. 171 (174— 176). Q 

(6) Scope and application of the eectlon. 

Though Act XXI of 1850 gives relief agauist Ihc forfeiture of rights of ^fesBuiiB - 
deprived of caste on other grounds besides that of renouncing or being 
excluded from the Hindu religion, it does ^ot restore to an outcabto 
all the nghts which he, as a castcmaii, could have civill> enforced. 
23 M. 171. R 

(6) Privileges of convert vhicH would interfere with the autonomy of caste. 

The Act docs not contemplate the lontoratiou of privileges the granting of 
which would amount to an interference with the autonomy of caste 
23 M. 171. • B 

(7) Right to participate in benefit of religious institution. 

Nor does it interfere with the forfeiture of such a Tight, as, e p , to participate 
with other members of a caste in tho benefits of a religious mstitution 
appropriated to the members of the caste, or to participate jomtly 
with fellow casteman in the benefit of a caste institution. 23 M. 171. T 

(8) Rffeot of conversion on relationship of parties— Hindu Law. 

(a) Though, under the Hindu law, a lo&s of caste by expulsion for specified 
reasons causes forfeiture of rights, it has never broken the relationship 
of tho person expelled to those who remain within the oshte, degra- 
dation having merely the effect of rendering the tie of kindred but 
dormant ; and, e g , tho dcgiadation of cither spouse does not dissolve 
the tie of marrmgo It ib impobsible to construct out of the smritis 
and commentarieb a cousibtent doctrine of “ civil death *' oc " fiction 
of death 23 M. 171. 0 
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(9) Act Intandad to pravent tha fopfaitare of righta of othari than thoie who are 
put out of eaite on acoount of their raaounoing op being excluded from 
retigion- Case-law on the point reviewed. 

ia) The following observationn of Subramanij'A Iyer and Boddam JJ., throw 
light on the above point There wno reason to suppose that m 
the face of the clear and unmistakable language of the Act, it was 
intended to prevent the forfeiture of rights of only those who are put 
out of caste on account of their renouncing, or being excluded fronl, • 
the Hindu religion. Though, in favour of this view there is the 
solitary opinion of Mittor, J , m Kefp KoliUvny v. Moneeram 
Kohta, 13 B L R 1, vet the preponderance of authority is in favour 
of the conclusion that the Act relieves the forfeiture of rights of 
those who are deprived of caste on other grounds as well. In 
Siimati Matangxnx Debtw Srwiaiht Jaya Kali Deb%, 5 B.L R. 4G6 
at p 493. Sir Barnes Peacock, G J., with whom Maepherson, J , 
concurred, wont very fully into the question of the construction of 
the Act and following the decision of Sir Lawrence Peel in Doed 
Samtitmiey Dosaee v Nemy Churn Doss, 2 T & B 300, but dis.sontmg 
from Bnjkoonwaree Dossee v. Oolahee Dassee, (1858) S.D A., 1891 at 
p. 1895, ai rived at the conclusion that the Act was an enactment, 
that, in suits between Hindus, loss of property by deprivation of 
caste should not be enforc^l.” In the North West Provinces the 
above case was followed m 21/iaJ;aun Lai V Oy a Per shad, 2 N.W.P. 
H.C. 446, and in another case also, Taij Sinqh v. hlusst, Koustlla, I 
Agra H.G.R. 90, the same construction was put. In the Bombay 
Par vahv. Bhihu, 4 Bom. H.G R. (A.G.), 25, Westropp, J., 
in consultation with the other Judges of the Court, decided that by 
Act XXI of 1850 deprivation of caste was no longer capable of 
working a forfeiture of any right or property or affecting auy right 
of inlicritaiico whatever may be the cause. The same view was 
reiterated in Honamma v Tim innnbat, 1 Bom 559. Turning to 
the Madras Presidency, a view as tef the meaning of the Act similar 
to that taken elsewhere has been more or loss explicitly adopted. As 
pointed out by Sir Barnes Peacock in the case already cited, the 
observation of Sir G. Scotland in Pandaiya Telaver Puli Telavei, 

1 M H.G.R. 478 at p 462 implies that ho was inclined to construe 
Act XXI of 1850 as Sir Barnes Peacock did. In Karuthedatta v. Mele 
Pullakkat Vasudevan Narnbudri, 1 Ind. Jur. N.S. 23G, Holloway 
and Collett, JJ , held that a Narnbudri who had been put out of caste 
for adultery did not, in consequence of Act XXI of 1850, lose his 
right to deal wiih, hold or inherit property. 23 M. at pp. 174, 176. Y 

(6) “Nor IB there good foundation for the suggestion that the Legislature 
could not have intended by Act XXI of 1850 to provide for other 
thtin degradation on the ground of change of religion. The acts 
which, under the Hindu Law, would have rendered a person 
'pathitha', ‘fallen* or 'degraded*, were by no means few. And 
even such among these as would exclude the 'pathitha', from 
inheritance consisted, not of heinous offences and sms only, but 
also of such as would hardly be considered in the present state of 
society aa deserving forfeiture of rights. To take an illustration^ 
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among the ' mahapatkakas ’ on account of whioh an out-oaste may 
be excluded is * surapana ’ or drinking liquor. Gan it be held that 
because a person drinks liquor, his property is forfeited to him ? 
Indeed, such a system must be. as a writer observes. ** altogether 
iinpraolicable in any conceivable state of society,” No wonder, 
therefore, that even before the advent of the British rule, Hindu 
ROcietN was silently freeing itself from the trammels of the peculiar 
branch of the law as will be seen from Sri Krishna TarakaUnkara's 
observations on the term ‘ fallen * quoted in page 436 of the Tagore 
Lectures of 1884—85. These oljservations clearly suggest, as pointed 
out by the learned author of the lectures, that the loss of proprietary 
rights had become almost obsolete even m the days of that commen- 
tator on the Oayabhaga, (Ibtdn) W 

(10) Scope of Act— Rule to regulate suoceuion of Hindu after oonveriion. 

(a) As explained in the preamble, the plain object of the Act is not to confer on 
any party the benefit of the provisions of Hindu or Muhammadan 
Laws, but IS to prevent the provisions of such laws from depriving any 
party or parties of any property ivhich, but for the operation of such 
laws, they would be entitled to receive. 36 P.R 1909. X 

(o) In other words, the Act repeals and abrogates so much of the provisions of 
the laws as by reason of change of religion deprives any party from 
continuing to hold property held before conversion or from succeeding 
to property as an heir i>fter conversion. This is what is expressly 
enacted m S. 1 of the Act, and the section leaves entirely untouched 
the question, as to what rule of law is applicable to regulate succes- 
sion after conversion (Ibtd ) Y 

(c) This rule of law may bo Hindu law, if adhered to despite conversion ;Jmt if 
so, it would be minus the rule which causes the forfeiture or excludes 
from iiihontanco by reason of change of religion. Or the rule of law 
might be as contained in some positive enactment of the Legislature. 
But these are matters altogether beside the scope of this Act. (Ibid). Z 

(11) Applioation of the Act to treira of convert. 

(a) The Act applies not only to the convert himself, but also to the heirs of the 

convert 21 P.L R. 1903 But see 33 C. 871 = 9 O.W.N. 1003 = 2 0. 
L.J. 97. I 

(b) Although the wording of S. 1 of th? Act seems to contemplate the relief of 

the convert himself, rather than of his descendants, yet these latter 
ma> be considered within its scope as persons excluded from the 
communion of any religion ; and this construction avoids any con- 
flict with the preamble which states that the principle of Regulation 
VII of 1832 IS intended to be extended to the other provinces. 77 
P.W.R. 1907 See also 11 A. 100. B 

(c) A Mahomedan convert is entitled to challenge the alienation of ancestral 

holding made by hi.s Hindu collateral oven if remotely related to 
77 P W.R. 1907. ' B 

<12) Suit by person born a Mahomedan olaiming right as revenloaep In Hindu 
fi^mliy. 

(a) Where a person born a Mahomedan, his father having renounced the Hindu 
religion, claimed by right of inheritance under the Hindu law a share 
in his father’s family, held that the Act applied to him also, although 
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he had not directly renounced his religion ; and that he was, therefore, 
entitled to the inheritance. 11 A. lOO, See, also, 23 P.L.K. 1903 ; 
77 P.W.R. 1907. But see 82 C 871 = 9 C.W N. 1003 = 2 O.L.J. 97. D 

(6) Mr. Mayne, in his Hindu Law and usage expresses his inability to support 
the above dpcihion in 11 A 100 Ho says — 

* ‘ Even with the aid of the Statute it seems difficult to see how a purely per- 
sonal law, such as the Hindu or Muhammadan law, can be applied in 
favour of a per•^on who has lenounced it.” Boe Mayne’s Hindu LaW 
and Usage, 7th Kd , P. 806 E 

(13) Construction of the section. 

{a) The operative portion of the bectioii relates to different classes of persons. 

In the earlier poiLion, it protects any prison from forfeiture of right 
of property by leasou oi Lis or her rciiouncmg their religion or being 
excluded from caste. This refers tf> the rights of tlie actual persons 
reiiouiieing then leligioii The latter pm Lion of the section protects 
an> person fiom having any right of luhentaiicti affected bv reason of 
any pur'ioii having leiiouncod his leligioii or having been excluded 
from easte. This refers to the rights of persons who have not although 
diic( tl} lenounced then leligioii, -^till are not mmiibers thereof owing 
to their fatlier oi -.ome othoi having previousl) iinioiinoed Ins religion. 
Thii^^ tlic Act proteeti b«.th classes of per')OMS 11 A. 100 = 8 A.W N. 
2H8. See, aUo, 77 P.W B** lh07 But See 82 0 871 = 9 0 \V N 1003 
= 2CL.J.97 F 

(b) This construction, besides bc*mg the mitunil reading of the section, also 

gives eff*'ct to the intention of the legislature in passing the Act, which 
IS found cxpiessed in the pre.«iible, and to the principle of S 9 of 
Regulation VII of 1882. \Jhiil ) 0 

(c) It is wioiig to construe the seid ion .is applying only to a person who has 

himself 07 lu'fsclf roiwiUMLcl lus or her religion or heeii excluded from 
caste , for, if such a (‘uiistrui tiuii is a^loptud, the Act, instead of ex- 
tending tlie principle of S Oof Hegui.ition VIT to the other Provinces, 
would have limited the leliof it was mtciided to extend. (Ibid.) H 

(14) SeotioB applicable to ail excoraaiunicatioas from caste— Cause of excommuni- 
cation immaterial. 

(a) Since the passing of the Act, exrlusion from caste, whether by renunciation 

of religion or from any other c.iuso, is no longer a ground for oxclu-sion 
from inheritance. 2 N W P. 44C. I 

(b) A Hindu who had been excommunicated from caste by reason of his having 

cohabited with a Mahomedan girl was held not to forfeit any rights 
of inheribauce pobscssud by hun bcfoie such excommunication, (/bid.) J 

(16)' Dagradation of caste— No ground of exetusion from inheritance. 

The mere fact that the phnutiffs (whose near relationship to maintain the suit 
was established), are out of caste, and that the men of pure blood of 
their tribe do not eat with them is, uf itsdf, no ground of exclusion 
from inheritance. Act XXI oi 1860, having annulled any such 
disqualification. 1 Agra 90. K 


67 



446 


Aot XXI of 18M (OASTB niSABILITIBS BBMOVAIi). (jB. 1 


Qeoeral — (OonfewiiMl). 

( 16 ) Hindu widow— Bzcommunlcfttlon for nnchaatlty oaaiei no forfeiture of her 
rights. 

In the case of a Hindu widow mere excommunication from caste although it 
be for lucontinency, cannot effect a forfeiture of any of the rights 
which she had possessed before such excommunication. I B. 559 (4 
B.H.O. 25, B). L 

(17) Applicability of Aot - Disqaallflcatioo to inherltanoe resulting from Inohastlty 
—Effect— Hindu Law 

ia) Act XXI of 1850 applies only to cases where a person is disqualified from 

inheriting by rpasofi of change oj rehgwn, and not to a case where 
the disqualification arises from a different cause. 32 0. 871 = 9 O.W. 
N. 1003=2 CL. 1 97 M 

ib) It was, therefore, held that a married daughter of a Hindu who, during 

the life-time of her husband, contracted a marriage with a Mussalman 
and had sons by him, was not entitled to inherit any share in her 
father’s property, as her disqualilicition did noi arise from her 
renouncing her religion, but from what the Hindu law considered as 
inohastlty, a position in which she cannot, according to the Hindu 
law, inherit a share in her father's property. N 

(18) Effect of Hindu widow’s inchastity on her rights of InheritaDoe 

(n) " The mcontiiieiicc of a Hindu widow is a bar to her claiming the estate of 
her husband.” ScoMayne’s Hindu Law and Usage, 7th Ed, P 80. 0 
ib) ” If her incontinence is of a v^ery aggravated character —as, for instance, 
the union of a Brahmam with a Sudru, man, it would involve loss of 
ca.ste. But that ciicumstance would not be an element m deciding 
whether her rights of inheritance were lost. It would not enhance 
the effect of her inchastity. Nor would the fact that the loss of 
caste was cured by Aot XXI of 1850 remove the effect of the hfteco- 
dent incontinence.'’ ilbtd.) See, also, 5 B.L.B. 446; 13 B.L R. 1, 
2u, 75 , P 

(c) There seems to be nothing even in the body of the Act, which can render 
it applicable to the case of a Hindu widow who is guilty of unchaste 
conduct. 19 W.H. 367 (379). Q 

l<i) The case of an uucha.sto widow' does not fall within any of the three con tin - 
guncici contemplated by this section. That it is not a oase of renun- 
ciation of religion, or of e^lusion from tbo communion of any 
religion, is almost self-evident , nor can it be said to be a case of loss 
of caste. Loss of caste might be in some cases the consequence of 
loss of chastity, but it is not a uccossary consequence. The guilty 
parlies might both belong to the same caste, and m such a oase there 
need not be any loss of caste at all; nor is there anything in the Hindu 
law which Riivs that an unchaste widow forfeits her right, because 
she has lost liei caste. She forfeits it because she is not a ' sbadhee ’ 
or chaste woman, and there is nothing in Act XXI of 1860 to provide 
for her case. TJ W.R. 3C7 *379). • B 

(e) For an old case in which it was held that a Hindu widow’s estate is pre- 
served to her by force of Act XXI of 1850— notwithstanding forfeiture 
of it according to Hindu law, by reason of her inchastity and oonae- 
quent loss of caste See Dos Dem Saumtfioney Dossee v. Nempehum 
Doss, (1851) 2 Taylor and Boll 300 ; also reported in the Indian Deci- 
sions Old Series, Vol, II, P. 767. B 
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(19) Hindu wldonr remaFrying after ihe oeaiea to be a Hindu —Effect on her righto 
of inheritonce. 

There was a conflict of decisions in Calcutta, as to whether * a Hindu 
widow, who had ceased to be a Hindu at the time of her second 
marriage, loses her rights of inheritance iii the estate of her husband 
by reason of her second marriage It has now been decided by a 
Full Bench of that Court that it does. See 19 C 289. T 

(20) Excluiion from caite for intrigue — Effect on civi) righto. 

Exclusion fiom caste of a Hindu for an alleged intrigue docs not involve 
deprivation of his civil rights to hold, deal with, and inherit 
properly. 1 Iiid. Jur. N.S 236. U 

f21) Loss of oaBte— Hindu convert to Mahomed anism— Succession 

The Mahomcdaii sou of a Hindu father has the same rights of property as if 
he had remained a Hindu with reference to Act XXI of 1660 Old S. 
C. 51 (Oudh). Y 

(22) Effect of conversion under Hindu Law prior to Act. 

"Whatever property a Hindu who has heconic' a eonviTt to the Mahomedan 
faith \%as possessed and sei/cd of pic*viousl\ to his conversion will 
devolve on his neatest of kin professing the Hindu religion, and 
whatever he acquired subsequently to his conversion will go to the 
person who, according to the Mahonnslan Tj.iw, liecomos his legal 
heir.” Case No. 4, p 131, Vol II, Maciiagh ten’s Hindu Law , and 
cited with approval in 2 Agia 311. W 

(23) Loss of caste - Right to give son in adoption. 

(а) A Hindu father not a iJr.ihiiijn, does not lo'^e hi^ capacity to g?\o his 

.son 111 adoption by reason (»f his coii\ersion to Mahomedamsm 25 B, 
551 = 3 Bom LR 69. X 

(б) But in the case of a Brahmin f.ither, the porformanco of Daita homa being 

necessary for the validity of the adoption, it is doubtful whether loss 
of caste does not dcpri\c him of his ’vght to give his son in adoption. 
(Ibid). Y 

(c) Thus, where a Rajput, whose natural mother was dead and whoso natural 
father had become <i concert to Maboniodanism, was given in adoption 
by his uncle to whom the n.itnral father had given the necessary 
authority, Jield that the adoption was valid. {Ibid}, - Z 

(2d) Right of guardianship, if within purview of Act. 

Rights of guardianship over infants, are rights within the purview of this Act. 

Held, therefore, the fact HmI a Mahomed in father had embraced 
Chiisifiauity, did nut deprive him of his rights of guaidiaiiship of his 
minor children 107 I’ L R 1901 A 

(25) Hindu Law—Loss of caste- Effect on right of guardianship of father. 

(а) A Hindu who is outlasted by his community for attempting to marry his 

daughter, eleven >eciis old. for a money consideiation, to an impotent 
old man of seventx , does not thereby . according to the Hindu law, 
lose hiB right to hei custody as* guarcian. 1 A. 549. B 

(б) Even assuming that he would lose the right undi'r the Hindu Law, such 

rule cannot be enforced in the face of this enactment. {Ibtd)> G 
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(c) But he would lofie the right if his change of religion were attended with 

circumsliancos of immorality, which showed that his home was no 
longer fit for the residence of tho child. See B. v. Beecnjij Perry’s 
Oriental Gases 91, cited in Iklayne’s Hindu Law and Usage, 7th Ed., 
P. 275. D 

[d) Again if the father wore applying to tho Court for assistance in regaining 

possession of a child, whom at the tune of conversion, he had volun- 
tarily given up 10 his relation for the purpose of being brought up in 
the Hindu religion, the Court would not always afford him relief by 
enforcing his pareiit'il rights 25 0. 861. £ 

(f) Tho Court would in the above case consider whether tho granting of his 
retiuest would be for the benefit of the infant. 25 0. 881. F 

(/) “ The right of a father to diiecb the roligiou in which his children shall be 
brought up 18 so inseparable fiom his character as parent, that he 
cannot bo bound b\ an agreement renouncing the right, even though 
the agreement i-^ ni.irlc liefoio maiiiagu and \va^ a snie qua. non to the 
inairnigc taking place.'’ lie Agia Ellis, 10 Ch. D. 49 G 

ig) “ But where the father has allowed his agreement to bo acted on during 
his life, and has died without cxpieS'.ing .'iny contrary w'lsh, these 
circuni'itanecs w'lU bo taken into consideration ai show'iug that he had 
abandoned any dosiic that Ins children should be brought up in his 
own religion, cspeciallv il it appeals that it would be for their temporal 
benotit to continue iii tlic religion of their mothei Be ClarJfCf 21 Gh. 
D 8J7 , Re Violet Nevin, 2 Ch (1891), 299. H 

(h) A Hindu father’s inherent right, to the custody of his children, not only as 
guardian, but by iiaiure, i«> a right which is preserved to him l!^Act 
XXI of 1850, even though he lias renounced tho Hindu religion. 5 
W.R. 235 , 1 Morns Sel. Hop. (1850-51), pt G1 I 

(26) Hindu Lav— Loss ot caste - Right of guardianship of mother. 

• 

(a) “ The case of a change of leligion by the mother might, however, bo differ- 

ent The religion of the father settles the law which governs himself, 
hiF family, and his property From the very necessity of the case, 
a child in India, under ordiinSy circumstances, must be presumed to 
have his father's religion, and his corresponding civil and social 
status , and it IS, therefore, ordinanlj, and m tho absence of oon- 
trolling circumstances, the duty of a guardian to train his infant ward 
in such religion Therefore, whore a change of religion on the part 
of the mother would have the effect of changing the religion, and there- 
fore the legal status of the infant, tho Court would remove her from 
her position a.s guardian.” See Mayne’s Hindu Law and U.iage, 

7th Ed., p. 275. J 

• 

(b) In the above ciicumstances ’’the asserted wish of the minor also, to 

change hi« religion, m conformity with that of the mother, would not 
necessarily alter the case, unless, perhaps, where the advanced age of 
the rumor, and the settled character of his religions ooDvictions would 
render it improper, or impossible, to attempt to restore him to his 
former position " 14 M T A. 309 b 10 B L.B., 125. K 
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(c) The fact that a Hindu woman has been outcas^ted would not deprive hoi of 
any right of guardiaiiship of hor infant daughter, which she would 
have otherwise 28 A. 23S = A W.N. (1905). 205 = 2 A.L J/ 6G3 (1 A. 
549, 22.) L 

(27) Act, not to afifeot usage of Hindu temple or other religious institutions. 

(а) The provisions of this Act were not intended to repeal the usage of Hindu 
* temples or of religious or of guasi-roligious institutions controlling 

and regulating their mauageincnt and prescribing mice as to the placb 
where offerings are to bo made and persons from whom they are to bo 
accepted 13 M. 293 (29S). H 

(б) “ Her Majesty's Privy Council observed with lofcrenco to the right of succes- 

sion to management, that the law tu be applied to mutts which are 
yiiasi-religious. institutions i.s what is indicated by their U'.age. A 
rule of determination is looked in the case of such m^Litutioiis in 
their usage, because it is an index to the intcntnm of those who 
founded and endowed them and who have since kept them up, A 
compliance with such intention is the acci'pted basis on which those 
who claim the liencfit of worshipping m thonc institutions can sustain 
their right to such bonctib and unless a person letains his status as a 
Brahmin ora member of that section of the eomni unity for whose 
benefit Hindu temples exist, he cannot be icgardod as coming within 
the object with which the<’ aio founded and m.iintdinod.” 13 I. A 
105 . 11 M I.A 405, cited in 13 M 29.’. at pp 298, 299 N 

(28) Widow re-niarriage -ExcIubIou from fceinple<— Ex-communication— Jurisdiotioo. 

Thus, in this case, the plaintiff, who wms a Smaitn Brahmin, but bad niarried 
a widow (whose first marriage had not been consummated), alleged 
that he had made a vow to present an offering in a certain temple, 
and that the defend -iiits, who were tlie coininittee of the temple, had 
obstructed and prevented him fiom entering the inner shrine (where 
orthodox Brahmins usually make tliwr offerings), asserting that he 
was disqualified to enter by reason of Ins having married a widow 
contrary to Hindu snsitas, and lie sued for damages for the above 
obstruction and imputation, for a decl.iralion that ho was entitled 
to enter the shirnc as a Brahmin, and for an injimctiou restraining 
the defendants from intcrfciiug with his exercise of this right Held, 
(1) that the right claimed w'as of a civil nature eind within the 
cognisance of the Civil Courts ; (2) that the question to be determined 
wjs not a question of the plaintiff’s legal status since a Brahmin 
widow IS at liberty to ro-marry under Act XV of 1856, but it wms a 
question of caste status in respect of a caste institution , (3) that m 
order to determine the above question, the Courts must inquire (a) 
what was the usage of the temple as regards admission into the inner 
shrine for the purposes of worship at the date of the suit, or the pre- 
sumable intention c»f the religions foundation as reg.r'ds such adiiii.s- 
sion, and (5) whether according to .such presumable intention of the 
foundation those who secede from the caste I'usbom <is to ro-mariiage 
of women are outside the class of beneficiaries as regards the right of 
admission into the inner shrine as above. 13 M. 293. 0 




THK HINDU WIDOWS’ RE-MARRIAGE 
ACT, 1856'. 

(ACT XV OF 1856.) 

[Passed on the 25th July, 1S5G.'] 

An Act to 7'e?nove all legal obstacles to the marriage of Hindu 

Widows. 

Whkrkas it is known that, by the law as administered in the 
„ , Civil CoiirtF established in the territories in the 

Preamble’ . t 

possession and under the Government of the East 

India Company, Hindu widows with certain exceptions are held to 
be, by reason of their having been once married, incapable of con- 
tracting a second valid marriage, and the offspring of sneh widows 
by any second marriage are held to be illegitimate and incapable of 
inheriting property ; 

and w’hereas many Hindus believe that this imputed legal in- 
capacity, although it IS in accordance with established custom, is 
not in accordance with a true interpretation of the precepts of their 
religion, and desire that the civil law administered by the Courts of 
Justice shall no longer prevent those Hindus who may be so minded 
from adopting a different custom, in accordance with the dictates 
of their own conscience , 

and whereas it is just to relieve all such Hindus from this legal , 
incapacity of which they complain, and the removal of all legal 
obstacles to the marriage of Hindu widows will tend to the promo- 
tion of good morals and to the public welfare ; It is enacted as 
follows : — 

(Notes). 

" The Hindu Widows’ Re-marrlage Act. 1856 , " 

&ot, where declared to be in force. 

• This Aot has been declared to be in force in 
{a) The whole of British India, except as regards the Scheduled Districts ; See 
• Laws Local Extent Act XV of 1874, S. 3, 

(6) The Santhal Parganas ; see Santhal Parganas Settlement Regulation (III 
of 1872), B 3, as amended by the Santhal Parganis* Justice and 
Laws Reg, (III of 1899). 

(c). The Arakan Hill District ; See the Arakan Hill District Laws Regulation, 
1874 (IX of 1874). 



i52> Mat Xlt at 1856 (thb Hrastr widows' bb-masbiaob). 

The Hindu Widown' Re^mmrriage Act, i8S6 ^^^IConcludid). 

(d) Angul District, by the Angul District Regulation I of lB9i. 

{e) It has been declared, by notification under S. 3 (a) of the Scheduled 

tricts Act XTV of 1874 to be in force m the following Scheduled 
Districts, namely 

(i) Smdb ... See Gazette of India, 1880, Pt. I, pi 672. ' 


(ii) West Jalpaiguri 

(ill) The Districts of Hazaribagh, Lobar- 
* (faga (now the Ranchi District, see Calcutta 
Gazette, 1899, Pt, I, p. 44), andManbhum, 
and Pargana Dhalbhum and the Kolhan 

Do. 

1881 

Do. 

74. 

in the District of Singbbum 

Do 

1881, 

Do. 

504. 

(iv) Kumaon and Garhw.il 

(v) The Scheduled portion of the Mir- 

Do. 

1876 

Do. 

605. 

zapur Distict 

Do 

1879 

Do. 

B83. 

(vi) Jaunsar Bawar 

(vii) The Districts of Hazara, Peshawar 
Kohat, Bannu, Dera Ismail Khan and 
Dera Ghazi Khan Portions of the Districts 
of Hazara, Bannu, Dera TsmailKban, Dera 
Ghazi Khan and the Districts of Peshawar 
and Kohat now foim the North-West 
Frontier Province, see Gazette of India, •• 
1901, Pt. I, p. 857, andi6td, 1902, Pt. I, 
p. 575 ; but its application to that part of 
the Hazara Di*»trict known as the Upper 
Tanawal has been barred by the Hazara 

Do. 

1879 

Do. 

862. 

(Upper Tanawal) Regulation 11 of 1900 ... 

Do. 

1886 

Do.^ 48. 

(viii) The District of Lahaul 

(ix) The Scheduled Districts of the 

Do. 

/ 

1886 

Do. 

301. 

Central Provinces 

(x) The Scheduled Districts iq Ganjam 

Do. 

1879 

Do. 

771. 

and Vizagapatam 

Do. 

1898 

Do. 

870. 

(xi) Coorg 

1^0. 

1878 

Do. 

747. 

(xii) The District of Sylhet 
(xui)The Districts of Kamrnp, Nau- 
gong, Darrang, Sibsagar, Lakhirapur, 
Golpara (excluding the Eastern Dvars) 
and Cachar (excluding the North Cachar 

Do 

a* 

1879 

Do. 

681. 

Hills). 

(xiv) The Garo Hills, the Khasi and 
Jaintia Hills, the Naga Hills, the North 
Cachar Hills in the Cachar District and the 

Do. 

1878, 

Do, 

583. 

Sastern Dvars m the Goalpara District ... 
(xv) The Porahat Estate in the Smgbhum 

Do. 

1897 

Do. 

299. 

t 


Do. 

1897. 

Do. 

1059. 

(/) It has been extended, by notification under S. 0 of the last^mentioned 
Act, to the following Scheduled Districts, nauaely 

(i) Tb(^ *iarBi District 

See Gazette of India, 

1876. St. I, p. 

S05. 

(ii) Andaman and Nicobar Islands ... 

Do. 

1^2 

Do. 

148. 
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2.—" Preamble.” 

(1) Gomtraetion of itatutes — Preamble, reference to. 

Where the enacting sections of a statute are clear, the terms of the preamble 
cannot be called in aid to restrict their operation or to cut them down. 
Ifi C.P.L.R. 99 (11 A. 262 . 14 C. 17G, R ) k 

(2) Gonetruction of the Act — Punjab Lawi Act, 1872, 8. 5 -Effect on custom. 

“ Act XV of 185G IS an authoritative interpretation, as regards the Courts, of 
the Hindu Law on the subject of the remarriage of a Hindu widow, 
and the consequences and incidents of such a marriage. In any casc9 
in the Punjab to which the Hindu Law is to be applied in furnishing 
the rule of decision under cl. (6) of S. 5 of the Punjab Laws Act, 1S72, 
Act XV of 185G, must receive full clTect as being a legislative exposi- 
tion of the Hindu Law. But this is quite consistent with the view 
that the Act docs not alter or abolish any custom regarding succession 
or marriage which is not at variance with B. 1 of the Act, and which, 
that Act apart, is the rule of decision prescribed by cl (a) of S. 5 of 
the Punjab Laws Act ” 4G P.R. 1891 B 

(3) To whom Act applies 

The words of this preamble show cleailv, toin\ mind, to whom the Act applies, 
that IS to sa\ (upon the iiariowest \iew), to all Hindu widows othei 
than those refened to under the w'urds ‘with certain exceptions,’ who 
could without the aid of the Act marr\ ac<^*ording to the custom of 
theiriastc With the latt« class of widows we have no concern in 
the present case. 19 C. 289 (293). (/ V» TKilson, J ) G 

(4) Preamble, difficulty arielDg from terms of. 

The w'ordmg of this preamble has gi\cn rfiom foi the contention that only 
^ widow's not pruMOUslv allowed to re-niarry were intended to be affected 

by the enacting sections In fact the words used in the enacting 
sections could hardly have been more general or explicit. 10 C.P. 
L R. 99 D 

(5) Re marriage according to custom and independently of Act — Applicability of 
Act. 

As to whether the Act is inapplicable to the case of a Hindu widow who could 
have niairied apart fiom the provisions of the Act, See 9 C.P.L.R. 47. B 

(G) What is the nature of a Hindu widow’s estate under the Hindu Law, apart 
from itatutory enactments— Is it an estate during widowhood and liable to 
forfeltare upon a second marriage, or is it free from any such restriction. 

On the above point the following observations of Wilson, J. may be noted ■— 

“It IS the general rule of Hindu Law, as stated by the Priv\ Council in 
Momram Kolita v. Ker% Kolitani, 5 C. 776 (788) * that an estate 
once vested by kuccossiou or inheritance is not divested by any act or 
incapacity w'hich, before succession, would have formed a ground for 
exclusion from inhoritanco,” and it was therefore held not to have 
been established that the estate of a widow formed an exception to 
the rule. But it is equally clear that thsre were grounds, which, 
under the Hindu Law, caused a forfeiture of a vested estate. Change 
of religion did so before Act XXI of 1850 and the Regulations that 
preceded it. Degradation from caste had the same effect as is pointed 
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2.— “ Preamble {Continued). 

out by the Piivy Council m the case above referred to at page 792. 
Wo have to say whether a second marriage is a circumstance, like 
those ]ust mentioned, which determines a widow’s estate. 

We cannot expect to find express trxth cin this point in the usual authorities 
on Hindu Law, because second marriage was a thing they did not 
contemplate. We cannot expect moie than an indication of the view 
they took of the nature of a widow’s estate 

The view IS deal ly expressed m the text of Vrihaspati which Jimutavahana 
makes the liasis of his rcAsoning on the subject of a widow’s estate 
(Dayabhaga XI, 1), “ of him whose wife is not deceased half the body 
surMves. How then should another take his property while half his 
peisoii IS alive **'’ Tins is diftieult to leconcile with a right in a widow 
who ceases to ue the wife or half of the body of her late husband, 
and becomes the wife and half <if the bod) of another man, to keep 
the estate of her late husi<and. The view that on principle a second 
marriage determines a widow's estate is strengthened bj the fact that 
where second main ages w'erc sanctioned liy custom, the further rule 
scorns almost always to have followed, that such ro-marriago entailed 
a fojfeiture of the first husband’s estate See the cases cited m 
Mayiie’s Hindu Law, section .512, iindm West and Buhler, Bk I., 
ch 2, S 7, Q. 1 (3rd ed., p 429) and again the adoption of the rule 
of foifeitiiie on second nmiriagc in the Hindu Widow’s Marriage Act 
(XV of 1H5G) seems be an indication that the Legislature con- 
sideicd that lulc to bo m aciordance with the principles of Hindu Law\ 
II, theiofoie, we had to decide this case ujion the principles of Hindu 
L.iw', and without reference to cxpiess legislative enactments, I should 
bt* disposed to hold that the W'idow'’s estate was determine^by her 
mair\ ing a second tunc, and I do not think this would be in any way 
inc(insi''ient w’lth w^hat w'as held in Moniram Kolita v. Keri Kohtani^ 
5 C. TOG, namely , that a widow’s estiitens not forfeited by unchastity 
during w'ldowhoud , foi there seems to me to be a very broad distinc- 
tion between misconduct on tbc pait of a wudow, as a widow, and her 
ceasing to bc*a widow.” 19 C. 289 (292) — {J*er JVihon, J ) P 

(7) Act was pasied on the request of the Hindus Ihemselvei. 

" Our Lcgisl.iturc has on principle bi^n slow to interfere with the marriage laws 
of India , and in the legalizing of widow marriage, its interference 
was not gratuitous, but was sought by the Hindus themselves. Pandit 
Iswar Chandra Vidyasagar, pointed out in his celebrated tract, that 
the remarriage of wudows was not unauthorised by the sastras ; and 
his opinion w<is accepted by a couKiderable body of his educated 
countrymen. And it was to meet their wishes that the Legislature 
felt induced to pass Act XV of 1850 This wo learn from the preamble 
to that Act” See Gooroodass Banerjeo’s Marriage, and Stridhana, 
Tagore Law Lectures for 1878, 2nd Pld , 1896, p. 256. , 0 

(8) Renaarks on the provisioDs of the Aot. 

(а) The Act does not give any rules for determining the eligibility of parties 

for marriage {Ibid.), p 258. H 

(б) It IB clearly its intention that this matter should be governed by the 

ordinary rules of Hindu law. {Ibid,), p. 258. I 
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“ Preambie (Continued). 

(c) ' ‘ But these rules are not sufficient to meet every point which might arise 
in connection with the rc-marnage of widows. Thus, one of these 
rules of selection requires that the parties to marriage should be of 
different gotras ; but iivhat is to be regarded as the gotra of a widow— 
the gotra of her father, in w'hich she was born or that of her deceased 
husband, to which she has been tiansferrud by marriage*’ Vidya- 
bagara maintains that her father’s gotra is to be deemed the gotra of 
a widow for the purposes of her rc-m.irriago ; and, considering that her 
fathoi or some other paternal relation is still her guardian in mar-* 
riagc, I think that view is in accurdaiu'O with the intention of the 
Act. Again, the ordinary rules about piobibited degrees do not prohi- 
bit the marriage of a man with the motLcr of his wife, however 
repugnant to our feelings it may be. No expicss rule for the prohibi- 
tion of such in.irriagc is, howo\ri, necessary in the Hindu law, as it 
prohibits Widow inariiagc altogothci But now that widow inarriago 
has been legalised, the want of such piohibitioii ma> be deemed a 
defect in the law in tlieorv, though, in practice, the unueisal feeling 
of repugnance to such unpioper unions would be sulficiently to supply 
the place' of prohibitor\ lulcs.” p 250 J 

(9) Remarks on the provisions of section 2. 

(а) “ S. 2, which i-* a very important one, may call foi some explanation In 

the first place, its l.iiigiiagc is not free from ambiguity, and a litoral 
construction involves an ainmah (76trf ), p 259. K 

(б) “ Thus, suppose that a Hindu dio's, leaving a son and a w'ldow. The son 

takes his estate, and Uk' widow is entitled only to maintonaiico. Upon 
the death of the son, in the absence of tiii\ nc.'aror heir, his mother 
W'ould succeed to the' property which he inherited from his father. If 
now the mother were to remarry, this section would clearly divest 
her of the property, and hci .'•on’s next heir would take it. But sup- 
pose that the mother had lemarried picvious to hei son’s death 
Would she be entitled to succeed to the property in that case ? This 
question arose licfoie tlio High Court of Bengal in the case of Akorah 
Sooth w Boteani. Mr. Justice Kemp »answercd it in the affirmative, 
holding (upon a libeial construction of the section) that, at the time 
*of her rc-marriago, the w'idow’ h.id no rights in hei deceased husband’s 
property by inherit.iiicc to linn or his lineal successor, which could 
ccasc and detcnnine, and that, undei the saving clause in S. 5, she 
does not by rc-marnago forfeit any right, which she may subsequently 
acquire over it. But his colleague Mr. Justice K. Jackson differed 
from him, and in delivering judgment said *' But it is said that the 
widow had no such rights at the time of her re-marnage, and such 
rights did not, therefore, cease and determine , that the law, in fact, 
alludes only to such property as the widow^ had inherited before her 
re-marnage I think that the woids of the Act bear a more extended 
signification and that ' upon ber le-marriagc’ should not bo road as at 
the date of such rc-mart:iagc but with reference to such rc marriage. 
All rights which the wudow h.is in her deceased husband’s property, 
by inheritance to him or to his Imoal successor, ceases by reason of 
her rc-marriage, and in consequence of hei re-marnage, as if she had 
then died , and, theioupoii, that is, when her right hac ceased the 
next heir shall inherit. The policy of the law appears to me to be one 
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which is generally acknowledged in all society, and which is, perhaps, 
more especially required to be put in force in Hindu society, vie., that 
the widow by re-marriage shall not take her late husband's property 
away from his family, and into the hands of her new husband.” 
On appeal under S 15 of the Letters Patent, the decision of Mr. Kemp 
was upheld , but Mr. Justice Louis Jackson observed, — “ The words 
of 8. 2 are somewhat embarrassing, and the impression left on my 
mind IS, that the Legislature had an intention which it has failed to 
carry out in w'ords. I can hardly suppose that the Legislature 
intended a Hindu widow to lie capable of inheriting the property of 
her son, she having previously remarried , when, if she had remarried 
while in the enjoyment of such properb\ , she would have been by 
such re-marriage cntirelv divested of that piopcrt>. For although it 
IS true that if the son had been living at the time of her re-marriage, 
111 certain circumstances, he would h.ivc had the option of depriving 
her of the succession, or confirming it on her, still it might, and pro- 
bably would in most inst<inees, happen that at the time of re- marriage, 
the son was an infant. J3ut it is not out province to set aside the 
clear meaning of the words of the Lcgislatuic merely for the purpose 
of getting rid of apparent inconsistencies ” (Ibid.), pp. 259-261. L 

(c) "In the second place, )ou will observe, that it is onl> with reference to the 

property of her deceased husband, that ro-marriage deprives a widow 
of her rights ; .so that, if her .sou acquires any other property besides 
that inherited fiom his father, her right to such acquired property, as 
heir to her son would not be affected b\ her rc-marriage ” (Ibid.), 
p 261. M 

(d) In the third place, tlic widow’s right as regards her shaic of her late hus- 

band’s estate on partition among her sons not coming w^iiii the 
scope of S 2, would not, it seems, be affected by her re-marriage , 
though it ilia} , on the other hand, be /contended that her right to 
such share is by wav of maintenance (Ibid ), p. 2G1. N 

(e) Though rc-marriagc under Act XV of 185C would deprive a widow of her 

rights in herliusband’s estate, the question may arise, how far section 
2 of the Act would affect the rights of a Hindu widow remarrying 
according to the custom of hci eastc, tribe or sect, which sanctions 
such rc-niarriago iiidependeKitly of Act XV of 185G. (Ibid.), pp. 2G1, 
2G2. 0 

N.B.*— All the case-law bearing on the above point has been noted under 
S. 2, infra. 

N.B. — 2. But the question is practically of little importance, as is generally 
found that, wherever the re-marnage of widows is allowed by custom, 
their rights to the estate of their deceased husbands arc taken away 
by the same custom. (Ibid.), p. 262. 

(/) A further ({ucstion may aiisc touching the effect of ro-marriago upon a 
widow’s right in her late husband’s property Suppose that a Hindu 
widow rcnoiincrs her religion (a cireumstiincc which by Act XXI of 
1650 would not affect her rights), and suppose that she then re marries 
according to the law of tlie sect to which she becomes a convert or 
according to Act III of 1872, if it applies to her. Would such re- 
iTiarnage divest her of her rights in the property from her dooeased 
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husband ? Clearly section 2 of Act XV of 185G is inapplicable to 
such a case ; and accordingly it was once held that her re-marriagc in 
such cases would not deprive her of the estate inherited from her 
deceased husband. But the correctness of this decision seems to be 
open to question. For though the enjoyment of the deceased 
husband’s estate by the widow may not be conditional upon her 
continuing chaste it seems to follow from the spirit, if not from the 
letter, of the Hindu law, that it is conditional upon her remaining a 
widow. • 

The decision above referred to has since been overruled by a Full Bench, the 
majority of the Full Bench being of opinion that the case comes 
under section 2 of Act XV of 185(3. 10 C. 280. (Ibid), pp. 262, 263 P 


1 . No iiiariiage contracted between Hindus shall be invalid, and 


Marriage of Hindu 
widows legalized 


the issue of no such mariiage shall be illegiti- 
mate, by reason of the woman having been 
previously niariied or betrothed i to another 


person who was dead at the time of such marriage, any custom and 


any interpretation ol Hindu law to the contrary notwithstanding. 


(Notes) 

Genera I 

(1) Validity of widow re-marriage— Question to he decided not by custom but by 
the Act. 

^ It lb not open to the Couits after the onactincnt of this Act, to duscusb the 
question of the of a widow’s marriage, as if determined by 

custom, m the f.iec of the clear provision of Uw, in 8 1 of the Act. 
bl V R. 1905 = 155 I* L R 1905 Bee, also, 15 P.L R. 1907. Q 

(2) Re-marriage of widow with cousin of deceased husband— Presumption of legal- 
ity. 

Where a Hindu widow belonging to the (biur Rajput caste re-marnod a cousin 
of her deeea'iod husband, Ju'ld that under the Act the presumption 
was in favour of the legality of sueh marriage, until the contrary was 
shown that according to the custom of that caste such a marriage was 
piohibited. 8 A. 143. R 

(3) Marriage by chadar andazi between a Khatri and a Kbatraai widow — Legiti- 
macy of children of such marriage 

A marriage by the chadai andazi form between a khatri and i hhatram widow 
IS valid and legal under the piovisioiis of Act XV of 1856 as a form of 
marriage giving the status to the woman of a lawful wife, and making 
the offspring legitimate and entitled to inherit. 4 P.R 1905 = 20 P. 
L.R. 1905. B 

(4) /bytf.— Marriage in Karewa form. 

A marriage in the karewa form between a khatrt and a khotram widow is valid, 
and their offspring legitimate. 61 P.R 1905*^155 P L.R. 1905. T 
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General — (ComludeS ) . 

(5) Hindu Law— Right! of re-man ied widow against distant kindred of husband. 

In the case of the ^’idow of a Hindu who died without any heirs of distinct 
right, it was held that the widow was his absolute heir, and the 
claim of remote relations of her husband, of a degree not precisely 
ascertained, to property not dchccnded from any common ancestor on 
the ground of the re-inaiiiage of the widow overruled. Old 
S.C. 82 (Oudh). U 

(6) Hindu Law contemplates no re-marriage— Af/fa/rslrara and Dayabhaga, 

' The two leading commentaiics, the Mitalshara and the Dayabliaqa, and the 

other commcntaiu's, do not contemidate the case of a widow marrying 
and getting a son whilst enuinciating the heirs of a deceased person ; 

' and this indicates that the custom of mvalidaling such marriages is 

at least as c»Jd .is the period of the digests during winch the Hindu 
law as dedui cd from diverse sources was consolidated by a process of 
interpretation into a homogeneous system. 13 ^I. 293. Y 

(7) Custom against re-marriage of widow— Concurrent finding of lower Courts— 
Finding cannot be questioned in second appeal. 

Where both the lower Couils found as a fact that the general custom among 
the Jirahinin comiiiumty as it st(U)d piior to Act XV of 1856, forbade 
the ro-marriagc of widows, and londcnniod those who infringed it to 
exclusion from caste, held that this liriding could not bo questioned 
ill second appeal 13 M 293. W 

{.--••Betrothed " 

(1) Betrothment. what is. 

(а) “ The betrothment generally precedes marriage, but is not a necessary 

part of the nuptial iite. ” (kmroodass Baiicrjee’s Marriage^ and 
Stndhana, Tagore Law Lecture lor 1878, 2nd Edition, 1896, p, 82. X 

(б) “Betrothment js a promise to give a girl iiv marnago. It is called 

vnqdana, or gift by woid, as distinguished from gift by actual delivery 
of the bride , and its form is that of a promise by the father or other 
guardian of the bride m favour of the bridegroom, to give him the 
bride 111 marriage After betrothal, and separated from it by a vari- 
able lutorval, there comes the marriage ceremony.” Gooroodass 
Bancrjcc’s Marriage and Stridhqiia, 2nd Edition, 1696, p. 83. Y 

(2) Legal effects of betrothal in Hindu Law. 

“Regarding the legal effects of betrothment, there is some difference of 
opinion. Some hold that betrothment, even in its strict and correct 
sense, constitutes marriage, and it has been accordingly sometimes 
contended that li is irrevocable, and that a suit would he go compel 
specific performance of a contract of betrothal. There seems to be 
some authority in the Hindu law for such a contention. Thus a text 
of ^lanu declaring that “ the damsel indeed whose husband shall d^e 
after troth verbally plighted, but before consummation, his brother 
shall take in marriage, &c shows that after betrothment the 
bridegroom is considered as the husband of the bride So again, a 
girl betiothed to one person, hut subsequontlv married to another, 
IS reg.iided b\ some sages as a twioe-mariiu ui , and Raghunan- 
dana, in the Huddhtiaftua, holds that, on the death of a damsel 
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Betrothed” '-(Continued), 

verbally betrothed, the families, both of her father and her hueband, 
contract impurity for three days. There are aNo cases decided by the 
Budder Dewani Adault sit Bombay, which seem to support this view. 
But the moie correct view is that which regards betrothment as a 
revocable promise of marriage not constituting actual marriage, 
though such revocation would bo improper il without a ]ust cause , 
and this is the view which is in conformity with actual practice, and 
has received judicial sanction. It is amply supported by texts, of 
which the following may bo cited as instances — • , 

(a) “The nnptul texts arc a certain rule in regard to wedlock, and the bridal 
coiitrict IS known by the learned to be complete and irrevocable on 
the seventh stop of the mariied pair hand in hand, after those texts 
have been pronouDCod.”— Maiiu, Vlll, 5227. Z 

{b} “If her husband die after a damsel has been given to him with water 
poured on his hands, and troth verbally plighted, but before she has 
been contracted to him l)\ holy texts, that virgin belongs to her 
father alone. “—Vasistha. A 

(c) “ Piovious to the union of man and wife, the betrothal lakes place , the 
betrothal and the marriage ceremony togerlier constitute lawful 
wedlock.’’— (Niirad. 1 , XII, 2.) B 

{d) “ Once is a damsel given m marriage be who detains her shall incur the 
punishment of a thicf , but if a worthier biidegroora offer, be may 
take the damsel, though Ijiven away ” — ^Vajnavalkya I, G6.) C 

N.B. — This last text is cited iii the Miiakshara as authority for the position 
that one docs not incur anj pcucaltv far rotraetiori of a piomisc of 
betrothal if tlieic be just c.iuso , and the ease f»f retraction of such 
promise without suftieieut e.iUNe is thus provided for in that treatise 
(e) “ One who has vcrball) given a damsel in mtarriage, but retracts the gift, 
must be fined bj the king in proportion to the amount of property or 
the magnitude of the ofTence, and according to the rank of the parties, 
their qualities and other cirrumstances This is applicable if there 
be no sufficient motive for retracting the engagement.” Gooroodai^s 
Baneijec’s Marriage and Stridhana, 2ud edition, 1896, p. 85. D 

(/) According to Baghunandaiia, maiital dominion ovci a damsel re.sulta not 
from vaqdana, but from the actual gift of the bride in marriage. 
Gooroodass iJanerjee’s Marriage and Stridhana, 2nd edition, 1896, 
p. 85. E 

(3) Specific performance of contract of betrothal, If can be granted. 

“ The question whether speeifie performance of a contract of lictorthal can bo 
enforced b} a suit has been sometimes raised. Sir T. Strange was of 
opinion that it could be so enforced. In some of the earlier cases, it 
may at first sight appear as if specific performance of the promise of 
betrothal had been decreed. When examined, however, they amount 
merely to this, that the Court directed the betrothal or promise of 
marriiige to be earned into effect, and decreed that if it was not carri- 
ed into effect within a ccitaiii limited period, the defendant should 
pay a certain sum by way o' damages. But in a later case, the 
Bombay High Court held, chief y upon the authority of a passage of 
the Mitaksharat that betrothal not being complete marriage, specific 
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perfonnance of it could not be enforced ; and this decision was follwed 
by the High Court of Bengal in the case of Gunput Narain Bingh, 
1 G. 74. The point has now been settled by the liOgislature, and it 
has been provided by the Specific Relief Act (Act I of 1877), section 21 
clause (b), as explained by the illustrations to that clause, that a con- 
tract of betrothal cannot be specifically enforced. But though specific 
performance cannot be enforced, the party jnjured by the breach of a 
contract of betrothal is entitled to recover compensation for any 
pecuniary damages that might have been sustained, and also for 
any in]ur> to character or prospects in life which may naturally arise 
in the usual course of things from sucii breach Oooroodas Banorjee’s 
Marriage and Stridhana, Tagore Law Lectures for 1878, 2nd edition. 
18%. p. 86. P 

2. All rights and interests which any widow may have in her 

deceased husband’s property by way of mainten- 

deceas^d °husb^^^^^ ance, or by inheritance to her husband or to his 

property to cease on hneal successors, or by virtue of anv will or 
her re-marriage. " 

testamentary disposition conferring upon her, 

without express permission to re-marry, only a limited interest in 

such property, with no power of alienating the same, shall upon her 

re-inarriage cease and determ me -as if she had then died; and the 

next heirs of her deceased husband, or other persons entitled to the 

property on her death, shall thereupon succeed to the same. 

fNotee). ^ 

General. 

(1) Object of leotion— Lost right of widow on re-marria^e cannot revive. 

(a) Act XV of 185C was intended to remove all doubts about the legality of 
matriago of ividows, and thereby to allow people to act in accordance 
with the dictates of their conscience without being troubled by anxiety 
as to the legitimacy of the children of such connection and the status 

of the wife. 6 N L.R. 103. 0 

• 

{b) But to be fair to all parties concerned, S. 2 enacted that the rights, of the 
widow rc-married, in her husband’s property by inheritance to him 
or to his lineal successors would upon such ro-marriage cease as if 
she had then died. (Ibid.) H 

(c) It would frustrate the object of the Legislature to hold that the rights thus 

lost would revive if m the fortuitous sequence of events the succession 
to the husband again opened out by reason of the next heir after the 
widow happening to be a female and that female dying in the life- 
time of the widow. (Ibid,) * I 

(d) Though not expressly yet impliedly, the legislature meant that the marri- 

age, which IS a sacrament under the Hindu system, became dissolved, 
thereby efiectmg a severance of the connection with the husband, 
when the widow by re-marriage passed into the family of another 
person. (Ibid,) J 
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{e) A Hindu govoriied by the Mitakshara -died leaving a widow and his mother. 

Soon after bis death, his widow rc-marned, and m conbcquence of 
such re-marriage, his property passed to bis mother, as his next heir. 
Held that on the death of the mother during the lifetime of the widow, 
the property passed to the nearest qoiraja sapinda of her deceased son, 
and not to the widow as next icversioner. (Ibid.) K 

(2) Scope and effect of the section. 

(а) This f-cction contemplates the ease of the widow’s mother, grandmother 

and great-grandmother re-niarrying Rights of inheritance or of 
maintenance which the female heir possesses in the property of the 
lale owner at the time of her rc-matriage shall cease and determine 
upon her re- marriage. But a right of property conferred by will which 
IS Lirgei than the widow's estate under the Hindu law, shall not so 
determine. See Trailokya Nath ^Iitra’h Tagore Law Lectures on 
Hindu Widow (for tlic year 1S79) Leeture V. L 

(б) Where a widow ro-marrics, and aftoi hci le-marriage suocebsiou opens as by 

the death of her son or other descendant It will not prevent her 
from inheriting. (Okhorah Soot v. Bhedcn BarianeCt 10 W.R. 34). 
According to tins case she oiiK forfeits her rights to property which 
she has inherited, not liei lights of iiihoiitaiice. See Trailokya Nath 
Mitra’s Hindu Widow (Tagore Law Leetuies tor the year 1879), 
Lectuie V. M 

tc) Again suppose in a province governed b> the Law the mother, 

then a lei/e succeeded to the propc*it> of hei son, and subsequently 
became a widow and reman led. vVhat will be the effect upon the 
piopcit} w'hich she has mheiited from her son * As she did not get the 
property ns a widow she ought not to be deprived of it. On the other 
hand it may he said that she was holding the property as a w’ldow and 
therefore, she ought to be dojinved of it under this section. See 
Tiailokva Nath IMitia’s Hindu Widow, Tagore Law Lectures for the 
vear 1879, Leeture V. N 

See, also, extract from (kioroodas Baiieijec's, Marriage and Stridhana, noted 
under iVoamble. 

(3) Forfeiture of right which widow had not at time of re- marriage* if contem- 
plated by section. 

(o) It was not tlie intention of the Lcgisl.iLure to deprive a Hindu widow, 
upon her re-marnage, ol aiiv right or interest which she had not at 
the time of hci re m<irriagc 2 13. L R A C.J. 199. 0 

(6) A Hindu died, leaving a widow, a minor son and a minor daughter The 
widow I c ill 111 Tied alter her Jiiiiband’s estate had vested in the son. 
The son siibseiiuentlv died, and his step-brother took possession of the 
property The widow then sued the step-brother for recovery of the 
propel t.y. iJf id that she could properly succeed as heir to her sou, 
iiotw'ithstauding her second mirnage \Ibid ) P 

(4) Widow’s succession, principle of— Effect of re-marnage. 

The principle on which a widow takes the hie inteiosl m the propert} of hei 
deceased husband, when there is no male heir, is that she is a surviv- 
ing portion of her husband (see Smuti ("kandriki Th XI, S. 1, 
sub sec. A). And, vvhi'ie the rule as to re-marri.‘ige is relaxed and a 
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second marriage is permitted, ic cannot be supposed that the law 
which these castes follow would jiermit of the re-marriod widow re- 
taining the property in the absence of all basis for the continuance of 
the fiction upon which the right to enjoyment is founded. 1 M. 226. Q 

(5) Re-married widow, poBition of — Mitakshara 

{a) According to Mitakshma^ a woman w'ho broke through the rule of perpetual 
widowhood by re-marriage was not a sadhvt or chaste woman , nor a 
woman who could bo said to liave preserved undefilod the bed of her 
husband, to h.ive devoted herself to the sacred duty {vfita) of honour- 
ing Ins memory, and to have retained her competency to perform the 
religious acts conducive to his happiness in the next world. 6 N.L B. 
103. R 

{b) And these w^ore ac(‘Oiding to the Mitakshara thequiilifications prc-requisite 
to her inheriting her husband’s wealth. {Ibul ) B 

(6) Re-marriage of widow, effect of— Hindu LB,vi—Dayabagha. 

The effect of rc-maLriagc b\ a Hindu w'ldow according to the principles (>f 
Hindu law' is to make her forfeit her interest in her first husband’s 
estate in favoiii of the next hen According to the text of Brahas- 
patUi, which ,J Ltnutavahana makes the basis of his reasoning on the 
subject of widow’s estate, ’’of him whose wife not deceased, half 
the body survives , how' then should another take his property while 
half Ins person is alive,’’ Dayabhnga, Ch. XI, Sec 1, if, therefore, a 
widow (leases to be thb wife or half of the bo(l\ of hci late husband, 
It IS difiicult to pi'iccive how she can keep the estate of her late hus- 
band, and in this view of the matter, rc-inaniage would entail a 
forfeituie of the first liusband’s ('state 8 0 L.J. 512 T 

(7) No analogy between alienation by widow before adoption and alienation before 
re-marriage. 

(а) There is no analogy between a Iliiidii widow ,ilien.i.tmg witJioiit legal 

iieeessily a pait. <»1 lier liusband’-^ imnioveable property and then 
adopting a son, and .i widow thus alu'nating and then re-mairviiig. 
8 C L.J. 542. U 

(б) In the former case, the alienation is \alid till the death of the w'ldow, and 

the adopted son ciiiinot sue to recover possession of the property till 
her death. {Ibid ) * V 

(c) Hut, in the latter ease, as the \ei\ fact of the re uraiiiagc operates as her 
death in the ejeof the law so f.ir ,i‘. ber husband’s estate is coneerned, 
the purchaser’s title ee.is(’s on the le-nuiii lage .it once , and the next 
iiwersioiii'rs arc en titled to sue fm the* iccoveiv of the pioperU with- 
out waiting till the time of the w'i(h>w’s natural death {Ibid ) W 

(8) Effect of re marriage on alienations made before re-marriage— Legal neoeisity 

(а) S 2 of the A(jt «‘n!iets that the effei^t of le-inarriage of a widow is that 

her interest (eases and determines, .is it shi* had then died, a'nd the 
reM'rsionary heir who would be entitled to succeed on her natural 
death, takes the propcrt\ at once 8 0 L.J 542. X 

(б) If the alienation w'as for legal necessity at a time when the widow had not 

re-inariied, Ihe pnichaser has obviously aeq lined a good title, and 
tlie reversioners are not entitled to suececd, {Ibid). Y 
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(c) If, on the other band, the transfer wa^s without legal necessity, then, the 
purchaser would have a good title till the death of the widow’, natural 
or civil. And as re marriage effects her civil death so far as her first 
husband is coiicorned, the purchaser’s title also ceases on her re- 
marriage, and the next reversioners arc entitled to succeed to the 
property at once {Ibid ) Z 

(9) Alienation by widow not binding on revePBionerB— Validity during widow-hood 
—Effect of re-marriage on alienee’s rights. 

An alienation made by .i Hindu widow which is not for purposes binding oip 
the reversioners, is good only during het widowhood, and only to the 
extent of her limited interest as w'ldow Such alienation ceases to 
be binding on the revorsmners on her re-marriagc, the widow’s life 
interest also lapsing on that event ft Ind Cas 2r)9. A 

(10) Rights of widow and mother compared. 

A widow’s connection with the f.imilv of her husband is through and by means 
of her marriage When that tie is dissohed. the eonnection is also 
dissolved mid the legal eoiisequcnces dependent on it can no longer 
eonie into existence A mother stands on an altogether difiorent 
footing She siiceceds her son because he is part of her body. This 
connection tbioiigli bod\ or blood csiiinot be put an end to b> the 
mothei ro-niarrung She icmsiins a mother despite re-mamage, 
and succeeds as such undi »• S S of Cli 1 1 of the Mitakshara 6 N L 
R. 101 (5 C P L R fto , 2H .M 425 , 20 II JSH , 2!) H. 91, F.U R). B 

(11) Right of re-married mother to succeed to son by former husband. 

(a) S 2 of the Act docs not preclude a Hindu widow who has rc-marned 

^ during her son’s lifo-time fniin inheiiting hih propertv after his 

death. 2ft M 125-15 M li J 245 (2 11 L R 199. R.). C 

(b) The object of the Act was to remove all b'gal obstacles to the marriage of 

Hindu widow.s. Looking to the words of S 2, it is apparent that it 
wai not, the intention of the legislaturr to dopruc a Hindu widow, 
upon liei rc-inarriago, of aii} right oj interest which she had not at 
the tune of her ro-mairi.igi* {Ibid ) D 

(c) 111 the present ease, at the tune of hci re-marii.ige, the property belonged 

to her son and die had no nglit oi iiilerest'in that propel ty. It came 
toiler by inheritance from her son, who died after her re-raamage. 
If the son had pleased, he might ha\e given the proper t\ to his mother, 
notwithstanding her le marriage* She had no mtciost in her deceased 
husband’s i)rapeit\ bv inlieritaiiec to her husband or to his lineal 
successors It cimld not, therefore, ci*ase or determine upon her 
re-marriagc , and if she had died at the tunc when she ro-married the 
propert> would never liave doeonded to her (Ibid,) E 

(d) A Full Bench of the Bomba> High Court Jield that a re-marned Hindu 

widow was entitled to succeed to the property left b> her son by her 
first marriage, who died after her eoiitracting the ro-marriagc. 29 B. 
91 = 0 Bom L R. 779. F 

{e) However, it was observed by Jenkins C J , (the other concurring) as 
follows Whatever might have been m> view had the matter been 
uncovered by authority, it woulc (in m> opinion) be wrong to 
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dinrogard a rule affecting rights of property established as far back as 
1868 by the decision of a Pull Bench of the Calcutta High Court in 
Akorah v Boreanee (11 W.R. 852).” {Ibid.) G 

{f) A Hindu widow after her re-marriage, may inherit property from her son 
by her first marriage , and it is impossible to avoid the clear language 
of Sk. 2 and 5 of the Act. 26 B. 388== 4 Bom. L B. 73. H 

iq) The Hindu law does not exclude a mother who had re-married during the 
life-time of her son, from inheriting his estate on his death, by reason 
of such rc-marriage. S. C. 253 (Oudh) . 1 

(12) Hindu widow re-marrying according to custom -Right to succeed to her son's 
estate. 

(fl) A Hindu belonging to a tribe in which re-marriage of widows was allowed 
by custom, died leaving a mother who had during his lifetime, after 
hiH father's death contracted a rc-marriagc. Held that the mother 
was entitled to succeed notwithstanding her ro-marriago. S.C. 253 
(Oudh). J 

{h) Held also that Act XV of 1856 did not apply to this case , that oven if it 
did apply, it would not debar the mother from inheriting her son’s 
estate. Hold also that there was no tribal custom by which the 
mother.s right of iiiheiitaiico to her son's estate was forfeited by her 
previous re-marriage. {Ibid.) K 

(13) Power of re-married widow to give in adoption— Son by former husband. 

The right to give a boy in adoptiop is a right of disposition a portion of pairia 
potestas which comes to the widow by reason of her connection with 
her deceased lius band's estate, and being a part of the rights and 
interests she acquires as a wndow, it is included within the provisions 
of Ss 2 and 3 of the Act Jleld, therefore, that a giving in adoption 
of a son b\ her former husband, b\ a rc-marned widow, rendered the 
adoption invalid 21 B. HO — I Bom L R, 543. But see 10 Bom. 

L.R. 1134. ■ ^ L 

(14) Arrangement between re-married widow and next reversioner — Whether 
heirs of such reversioner bound by such arrangement 

Where a rc-marned widow who had forfeited her rights in her deceased hus- 
band's pTop(>rtv, was permitted b\ some arrangement with the next 
reversioner to retain possession of such propertv, held that on the 
death of the next reversioneeahi-. heirs were entitled to sue for the 
possession of the propertv, and that they w^cre not bound by the said 
arrangement. 1 Agia 340 H 

(15) Practice in Deccan — Sudra castes - Forfeiture by widow of husband’s estate 
on re-marriage. 

So far as the inquiries extended which are embodied in Steeles Hindu castes it 
appears that it is tlie practice of a wife or widow among the Sudra 
Castes of the Deccan on rc-marriago to give up all property to her 
former husband’s lelations, except what had been given her by her 
own parents. 1 M. 226 * N 

(16) Re-marriage, if to be as Hindu— Re-marrying under Act III of 1872 — For- 
feiture, if effected. 

(u) In this case a Hindu widow inherited the property of her husband, taking 
therein the estate of a Hindu widow. She afterwards married a 
second husband, not a Hindu, in the form provided by Act 111 of 
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1872, having first made a declaration, as required by 8. 10 of the Act, 
that she was not a Hindu. The question was whether, by that 
marriage, she forfeited her interest in her first husband’s estate in 
favour of the next heir. Held by the Full Bench (Prinsep, J., dis- 
senting), that under S. 2 of Act XV of 1856, she forfeited her interests 
in the property of her deceased husband. 19 C 289 (F.B.) (Oveniiling 
3 W.B. 206). 6 

(b) Prineep, J , (dissenting) lield that S. 2 of the Act was not of general 

application to all Hindu widows re-marr} ing, but was limited only 
the cases provided for by the Act, viz , Hindu widows ro-marrying as 
Hindus under Hindu law as provided by i.he Act {Ibid.) P 

WIDOW KE-MAKKYING ACCOEDING TO CUSTOM, 

IF FORFEITS HER ESTATE. 

] —ALLAHABAD. 

(1) CuBtom permitting re-marriage— Applicability of Act. 

(fl) This Act was not intended to place under di'.ibility oi liability persons to 
who'ic re-mamage there was no obstacle oi hindrance, either by law 
or custom, or otherwise, bi-foro the Act was passed 11 A 330. Q 

(5) The Act was passed for the purpose of enabling persons to inarr\ who could 

not ‘te-niarry before the Act, and S. 2 applies only to such persons. 
(Ibid ) R 

(c) Held, therefore, that a widow belbng>ng to the sweeper caste, which allowed 

rc-niarnage even before this Act was passed, did not forfeit her rights 
and interests in the prop(‘rt\ of hen first husband on her re> marriage. 
(Ibid,) B 

(d) A Hindu widow belonging to the ATMwifi caste, in which re-marriage was 

permitted b> custom, apart from the Act does not forfeit hfer right 
to her former husband’s propert\ , !>> reason of such re-marriage. 
20 A. 476. T 

(2) Widow of Kumrl caste — Re-marriage permitted by caste— Applicability of 

section. 

A Hindu widow of the Ku77iti caste in which the re-marnage of widows is 
permitted by custom of the easle independent h of the Act, is not b\ 
reason of her ro marriage deprived of her right m her deceased 
husband’s propertj . 20 A. 470 (11 A 330, A W.N. 1889, p. 78, F.) U 
(8) Widow of the zt/i/r caste re-marrying according to the custom of her caste. 

(a) Act XV of 1850 is an enabling and not a disal)ling statute It did not 
interfcio with the rights and status of w’omen who, before its passing, 
were entitled to maiiv, hut dealt with the case of persons not previ- 
ously entitled to re-marr^ , and whom it declared to be entitled to 
re-marr } . subject to the forfeiture provided for in 8. 2. 9 A W.N. 78. Y 

(6) Held that a widow belonging to the Ahir caste in which the re-marriagc of 

widows was, iiidepeudeiitly of Act XV of 1S50, a valid and legitimate 
proceeding, was not, by reason cf her re-marriage, deprived of her 
right to remain in possession of he- deceased husband’s estate during 
her lifo-time ; and that a suit brought during her life time by the 
reversioners to the estate of her hLsband to obtain immediate posses- 
sion of such estate, could not succeed. 9 A.W.N. 78. W 
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WIDOW EE-MAliEYING ACCOEDING TO CUSTOM, 

IF FORFEITS HER ESTATE— fConfinwetU. 

I —ALLAHABAD— (Co^icZz^ed). 

(4) Re- marriage permitted by caste— Widow not deprived of property of her first 
husband. 

Whore the rules of her caste rccopnize the right of a Hindu widow to re -marry, 
a re-marriage has not the result of divesting her of the property of 
• her first husband. The parties in this case belonged to the kasodhan 

caste. 29 A 122 = A.W.N. (1906), 209 = 3 A. L.J 729. X 

(5) Re-marriage of widow according to custom— Relationship with family of first 
husband does not cease. 

The effect of the Allahabad rulings is that the relationship with the family of 
her first husband does not come to an end, when the Hindu widow is 
permitted by the custom of her caste to ic-marry. 6 A. L.J. 107 = 31 
A 161. Y 

(6) Custom allowing re-marriage- Decree for maintenance charged on first hus- 
band's estate — Effect of re-marriage 

A Hindu widow who according to the custom of her caste is allowed to re- 
marry, does uf't forfeit upon rc-niarnago her right to maintenance 
decreed to her against the estate of her first husband. 6 A.L J. 107 
= 31 A. 161. Z 

(7) Re-marriage valid according to custom and independent of Act— Bectlon does 
not apply. 

(а) Where according to the custom of the caste and independent of the provi- 

sions of the Act, a re marriage is valid, the Act has no application, 
and there is no foifeiture of her rights to the estate of her first hus- 
band under S 2 of tlie Act. 32 A. 489 = 7 A L J. 417 = 6 Ind. Gas. 
116. ' A 

(б) Pci Baiieiji, J, “ This has iioen the course of rulings in this Court, and 

although personally we ma^ have hesitation in accepting the view 
adopted in those rulings, wc think wc arc bound by the uniform 
couisc of decisions in this Court, and must therefore hold that S. 2 of 
Act XV of 1H66 IS inapplicable to a case like this.” (Ibid ) B 

II. -BENGAL. 

(1} Widow re-roarrying according to custom forfeits husband’s estate — Principle of 
rule. 

(a) A Hindu widow after her re-marriagc forfeits her deceased husband’s estate, 

even though there is a custom of re-marriage in her caste. And this 
IS in aceordanic with the principle of Hindu law that a Hindu widow 
IS part of her hu'^band, so to speak, and continues his existence for 
the purpose of representing the property of which he died possessed. 
14 C.W.N. 346=6 Ind Gas. 710. (22 C. 589 , 22 B 321, B ) ; See, aiso, 
19 C. 289 (292). C 

(b) Held, therefore, that in a suit on a mortgage the mortgagor’s widow who 

had re-marricd before the institution of the suit could not represent 
the estate, as the legal representative of her deceased husband. 
(Ibid,) D 
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WIDOW EE-MAKEYING ACCOEDTNd TO CUSTOM, 

IF FOEFEITS HBE ESTATE— rCoK^muctf;. 

II . — BEN GAL — {Continued) . 

(2) Cuitom of re-marriage in caete— Forfeiture. 

(а) A Hindu widow, on ro-mamafio, forfeits tho ostate inherited from her 

former husband, although according to custom prevailing in her caste, 
a ro-mamage is permissible C 569 ( 1 M. 220, F.\ 19 C 289, R ; 

11 A. 330, Diss), • E. 

(б) The following observations of Dayietjit J. may lie noted — 

“The widow’s right of succession is based, according to the Dayabhaqa^ on the 
ground that she is half the body of her deceased husband, and is 
capable of conferring bv her acts spiritual beneht on him. The widow 
tako.s her husband’s estate, not because of past relationship, not be- 
cause she was the wife of the deceased, but because of the continuing 
n lationship, becausi* she is still the pafni (wife) of the deceased. 
This lb abundanth clear from Chaptc XI, section I of the Daya- 
bhaqn, and in particulai from paragr.iph 2 of that section , and, if 
that IS so, it follows, as a necessary consequence, that the estate of a 
Hindu widow can last oul\ sf) long she continues to be the wife and 
half the body of her deceased husband , that m, only so long as the 
relationship, by re.tson of which she inherits, continues, and the es- 
tate must be hold to detoriiiino when she must cease to bo the ^vlfe of 
hci late husband and half his Imd » h\ marrying another person In 
other words, the Hindu widow’s cst,itn must be taken to be an estate 
during widowhood. TIik view has been lecognized in the Hindu 
w'ldow'h’ Marriage Act (XV of 3650), section 2 which declares that a 
widow rc-marr>ing loses all lii‘r riglits in her deceased husband’s es- 
tate It IS also recogni/ed in cases where the marriage of Hindu 
widows is allowi d bv custom MutUifayi\ Veeunnakah, 220. 
Sec also the case ci/cci in West and Ilulilci's Digest of Hindu Law, 
Dk. 1, ch, 2, S. 7, (J 1 (3rd Pld , p 429). The widow’s change of reli- 
gion cannot, 1 think, in an^ wav affect the picscnt question. It is 
true th.it by Act XXI of 1650 abjuiation of Hinduism cannot cause 
forfeiture of the widow’s estate, but it can neither, on the other h.ind, 
ha\e tlio ollect of enlarging oi altering the nature of that estate The 
widow therefore, by ie-mair\ing must, 1 think, be taken to have lost 
the est.ite that she luheij ted from lier deceased husband I should 
here add, however, th.it I .ini not piepared to hold that .section 2 of 
Act ,W of 18.50 go veins this case 'riiough S 2 talo'ii alone m.i\ be 
gf'iioial 111 \t-> teims, it must be lead along with the other piovisions 
of the .^ct, and the words ‘ am widow ’ occurring in the .section must 
he taken to mean an> widow to wliom the Act a])plics and for whom 
it was intended, that is, any widow who is a Hindu, not onh at the 
tiiiK' of her siici'cssion, but also at the time ol hei le-marn.ige , and 
the word " re-marnage ” in the .section must be taken .is meaning 
rc-marriage contr.icted under the Act iii accoi dance with Hindu 
ceromonieH And as the rc-mairiagc in this case was not i-ontr.ictcd 
m accoi dance w'db Hindu ceremonials , l>ut undei Ai't III of 1672, 
and after the widow had exsased to proiess the Hindu faith, section 2 ^ 
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of Act XV of 1856 cAnnot have any application to her. I think it 
also necessary to add that the case of Moniram Kolita v. Ken 
Kohtmii, 5 C. 770, so much relied upon on behalf of the respondents, 
does not at all touch the present question All that was decided in 
that case was that chastity is not a continuing condition for the 
subsistence of a Hindu widow's estate That does not show that the 
contiriuaiico of widowhood or of the relationship by reason of which 
the widow succeeds is not necessary for the continuance of the widow’s 
estaac ” 19 G. 289 (296, 296) —Per Barter j%, J P 

(c) The question is, “ I think, concluded by 8 2 of the Hindu Widows' 
Marriage Act, XV of 1856, and 1 du not think it necessary to express 
any opinion on the other points which have been mentioned in 
arguments and which arc discussed in the judgment of the Judges 
who constituted the referring Bench Section 1 no doubt relates to 
marriages between Hindus, but S. 2 moludo's all widow’s who are 
within the scope of the Act, that is to say, all persons who being 
Hindus become widows, and it must follow from this that if any such 
w'ldow marries, she is deprived by the section of the estate which 
she inherited from her Hindu husband. The words are clear— “ All 
lights which any widow' may have in hoi dcceabcd husband’s property 
by iiiheritanco to her husband /* the estate which a Hindu widow 
takes upon her husband’s death m his pioporty is an estate which 
she takes by iiihentAnce to him, and such estate is expressly deter- 
mined by the section «- 

My answer to the question is, that by marriage the widow forfeited her estate 
in her first husband’s property m favour of the next heir,” 19 C. 280 
(299) Per PeOierain, C J- ^ G 

III —BOMBAY. 

(1) Widow Fe-marrying according to the custom of her caste —Effect on her rights. 

(a) Under S 2 of the Widow Re-m:irriage Act (XV of 1856) a Hindu widow 
belonging to a caste in which re-inarnage has been always allowed, 
W'ho has inherited properU fr%iii her son, forfeits by re-marriage her 
interest in such property in fa\oiir of the next heir of the son. 22 
B 621. H 

(t) The folJow'iiig obseivations of Haiiade, J. aie worth} of being noted — 

" 'J'he learned counsel on both sides in the ciigumeiit before us admitted that 
the preamble to the Act was at vatiance with its enacting clauses. 
The preamble evident!} favours the view that the Act was not intend- 
ed for all classes of Hindu widows. It recognizes the fact that there 
were certain exceptions to the custom prohibiting the re-marriage of 
widows, and it goes on to state* that, with a view' to relieve persbns 
W'ho were inclined to disappiove the customary prohibition, the Act 
was pioinulgated The enacting clauses, however, observe no such 
rcsenc, and the woids used are as general as they can well be, and 
theio IS no special section preserving to the castes in which re-marnago 
WHS permitted lull iccognition of their customary rights* 
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WIDOW EE-MAERYING ACCORDING TO CUSTOM, 

IF FORFEITS HER Ki^TkT^—(Gonfi7iued). 

III.— BOMBAY— (ConcZMrfed) . 

It appears to mo that this variation between the preamble and the enacting 
clauses was not the result of any oversight, but that the Legislature 
deliberately used the more gonen,! words in section 2 of the Act, 
because it found that, while the custom of prohibiting re-mamage 
obtained in certain castes, and did not obtain in others, in the matter 
of forfeiture by the widow of all interest in her first husband’s estate, 
there was no such divergence. So far as this Presidency is concerned, 
this is obvious from the information collected by Government, and 
publi'.hed in Steele’s Law and Customs of Indian castes. At pages 
364-05 the names of the castes in the Dekkhan, among whom Pat 
marnages were allowed or forbidden, are given, and at page 424, 
mention is made of the castes in which, when a widow performed 
Pat, her husband’s relatives succeeded to her husband’s estate. This 
last list includes some sixt\ castes, tlie great Kunht caste to which 
the parties here belong, and all castes which are usually engaged in 
agriculture and manual iiidu'itrv There is not a single caste men- 
tioned in which any custom to the contrary prevailed. If with this 
information before it, the, Legislature enacted sections 2, 3, 4 m very 
gouer.il terms, thinking thereby to declare what was m facta general 
practice, it cannot be said that any new disability was created there- 
by. The words used in the preamble are no doubt to some extent 
misleading. As far as section 2 is concerned, the la'v has only 
declared what was an universal practice, and this fact must have 
been present to the mind rif the Legislature, and explains the omis- 
sion of all qualihing W'ords.” 22 B 321 (330, 331). Fer Ranade^ J.I 

TV.— CENTRAL PROVINCES. 

(1) Widow able to re-niarry apart from Act— Applicability of section. 

(а) The forfcituie mentioned lu S 1 of the Act applies to all Hindu widows, 

including those who ap<irt from the Act w’ould be able to re-marry. 
IG C.P.L.R. 99. J 

(б) Independently of this Act, the re-marriage of a widow has always entailed a 

forfeiture of hi'r late husband’s estate and no inconvenience or 
anomaly is, therefore, the result of regarding S. 2 as applicable to all 
Hindu widow's w’homsoever. On the other hand, there is a clear gain 
of convcnionco in subjc^cting all widows alike to the same rules. 
{Ihid ) K 

(2) Ordinary holding— Extinction of holding on re-marriage of widow— Landlord’s 
Fight to enter upon land. 

On the re-mamage of a Hindu widow who had inherited her husband’s 
ordinary holding, held that the tenancy was extinguished, and m 
default of reversioners the landlord had a right to enter upon the land. 
16 0,P.L.R. 89. b 
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QmevtA— {Concluded ) . 

WIDOW KE-MARKYING ACCORDING TO CUSTOM 
IF FORFEITS HER ESTATE— 

IV.— CENTRAL PROVINCES— (ConcZuded). 

(3) Re-marriage independently of Act— Forfeiture— Onus of proof. 

(a) Indcpondoiitly of Act XV of 1856, the re-mamage of a Hindu widow has 
, alwa>h oiitailod a forfoituro of her late husband’s estato. 9 C. P.L.B. 

47. H 

(5) And a party setting up a custom at variance with this general rule, has to 
prove such cu8tom< {Ibid ) N 


V.— MADRAS. 

Maravar caste — Effect of re-marriage -Forfeiture. 

Applying the principles of the Hindu law, it was held that a widow of the 
maravar caste whn had rc-marntid had no chum to the property of 
her first husband , notwithstanding that the re-mamage was permit- 
ted by that casnc- 1 M. ‘226. 0 


3 On the re-marriage of a Hindu widow, if neither the widow 
Guardianship of other jp.ei’son has been expressly constitut- 

chiidreii of deceased ed by the Will or testamentary disposition of the 
n^a r^i^gc o1[ his deceased husband the guardian of his children the 
father or paternal grandfather or the mother or 
paternal grand-mother, of the deceased husband, or any male relative 
of the deceased husband, may petition the highest Court having 
original jurisdiction in civil cases in the place where the deceased 
husband was domiciled at the time of his death for the appointment 
of sum proper person to be guardian of the said children, and there- 
upon it shall be lawful for the said Court, if it shall think fit, to 
appoint such guardian, who when appointed shall be entitled to 
have the care and custody of the said children, or of any of them 
during their minority, in the place of their mother ; and in making 
such appointment the Court shall be guided, so far as maybe by 
the laws and rules in force touching the guardianship of children 
who have neither father nor mother : 


iProvided that, when the said children have not property of 
their own sufficient for their support and proper education whilst 
minors, no such appointment shall be made otherwise than with 
the consent of the mother unless the proposed guardian shall have 
given security for the support and proper education of the children 
whilst minors. 
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(Notes). 

General. 

(1) Application of Bcction— Widow permitted to re-marry by custom of caste. 

Held that the provisions of ti. 3 of the Aot did not apply when the widow be- 
longed to a caste in which rc-marnage is permitted, ll B. 119 at 
p. 130. But see 22 B 321. See, also, notes under S. 2, supra , sec, 
also, 15 C.W.N. 579 (583) = 1J G.L J. 558 = 10 Ind. Gas. 69. P 

(2) Scope and effect of the section. 

{a) There is nothing in Hindu Law itself to make it obligatory upon the 
Gourt to remove a Hindu widow from the guardianship of her mimir 
sons by her first husband merely because she Las ro-mdriied. 15 G. 
W N. 679 = 13 G.L J 558=30 Ind. Gas HO. Q 

(6) S. 3 of Act XV of 1856 deprives a Hindu widow of her preferential right to 
act as a guardian of hoi children h\ her first niarri.ige, but it does not 
compel the Gourt to ioino\e her fiom such guardianship. 15 G.VV N 
579 = 13 G.L J 558 = 10 Iiid. Gas 09 R 

(f) The disability imposed on the Hindu widow by y. 3 of Ait XV of 1850 Joes 
not appl} to eases when- re-marrifigt is lecogiii'.ed bv the e.tste to 
whidi the w'ldow belongs lo G W N 579-13 G.L.J 558 = 10 Ind. 
Gas 09 S 

(3) Exercise of discretion under the section 

(a) The Gourt under that secti-m has a disci otion to leinove a Hinilii mother 

fiom the ofliee of guardian of the cbildieii of hei first m.iniage when 
she has re-inarried But’ the exorcise of such di-icretioii must be 
regubited fiom the point of view of the welfare of the inf.iiits 15 
G W N. 579 = 13 C L J 558 = 10 hid Cas. WJ T 

(b) Any circumstance which would disijualif> a pcison fiom appviintment as a 

guardian W'ould also jiistifv the remo\al of su( ii pi r^oii from giiardiazi- 
hlijp 15 C.W.N 579 - 13 G L J. 558 = 10 Ind C.is. 09. U 

/. - “ Provided that, etc ..." 

(1) Scope of proviso. 

{a) The proviso preserves the right of the re-m.irned mother to the guardian- 
ship of her childieii when the\ have no property of their own even 
fiom the intcrferciiee of the Com I execpt in cases W’heu* a grandfather 
or grandmother oi male lelativc of the dead f.itlier has g'vcn security 
for the .support and education of the children , and secondly, even 
whore there is iiropeito of the ehildrcii, the Court has i discretion to 
refuse the application for the removal of the children from the guardi- 
anship of the mothei . lOBom. L.R 1131. Y 

(6) Thuj it will be seen that her riglit as mothei to act as guardian of her 
children not pobses'.ed of proport\ , is hut sligbtl} affected by the Act 
{Ibid ) W 

(2) Re-marriage of Hindu widow— Guardianship of children of deceased husband 

’ (a) Where a Hindu widow who has ro-mairied oi am other person has been 

expressly appoiiiti d b\ the wall of the deceased husoiind a- the guaidian 
of his child, and where such child has Kuiticicnt piopcrty ot its own 
foi its support and education during minoiitN, thee sucli ibild should 
ordiiiarilv be legaided as a child “ who has ueithi r fathei or mothei" 
within the meaning of 8. 3 of the Act 4 A 195 • X 
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I. — “Provided that, etc , . . . “—(Concluded). 

(b) And in such a case a proper male relative of the deceased father would 
presumably by the child's guardian iii preference to his ro-married 
mother ; and the Court’s powoi to appoint him, which is no doubt 
discretionary , should ordinarily bo exercised failing good cause shown 
to the contrary. (Ibid.) Y 

4. Nothing in this Act contained shall be construed to render 

, any widow who, at the time of the death of any 

.Nothing m this ^ ^ 

■Act to render any person leaving any property, is a childless widow, 

able^ormheri°tmg^^ capable of inheriting the whole or any share of 

such property, if before the passing of this Act, 

she would have been incapable of inheriting the same by reason of 

her being a childless w'ldow. 


(Motes). 

General. 

N.B.— See Notes under S. 5, infra. 

Remarks on the pro visions of S. 4. 

“ By the Law of the Bengal school, the daughter’s right of succession to her 
father’s property being founded on her offering funeral oblations by 
means of her son, a daughter who is a sonless widow is not entitled to 
inherit to her father. But the re-lharnago of a widow being now legal, 
no daughter, though a childless widow at her father’s death, can be 
said to have become a childless widow for over She may marry and 
have male issue ; so that, unless she is passed the ago of child -bearing, 
she would come under the description of a daughter likely to have 
male issue , and accordingly, it might bp argued that she would bo 
entitled to inherit. It is m anticipation of such an argument that 
section 4 of the Act provides that, if a woman is a childless widow, 
and incompetent to inherit by reason of her being so at the time when 
the succession opens, the piovii^ions of this Act shall not be construed 
to give her an heritable right. But a widowed daughter, by re-marrying 
before her lather’s death, wo^ld, under the provisions of S, 5 of the 
Act, be entitled to inherit her father's estate along with other married 
daughters 

The operation of S. 4 may sometimes be attended with anomalous consequen- 
ces. Thus, if a man dies leaving two daughters, the first, a sonless 
widow, and the second having, or being likely to have, male issue, the 
latter alone succeeds to hm estate. Suppose that the former now re- 
marries, and that both the sisters have sons ; upon the death of the 
second daughter, who should succeed to her father’s estate ’—Her 
sons only, or the sous of both the sisters ’ The latter view seems* to 
bo correct, but it involves the anomaly that the sons of the first 
daughter, who an* born subsequent to the death of the second daughter, 
would get no share of their maternal grandfather’s estate.” See 
Gooroodas Banerjec’s Marriage and Stridhana, Tagore Law Lectures 
for 1678, 2nd Ed., 1896, pp. 263, 264. Z 
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Qeneral-^iConcluded ) . 

N.B. — “ No doubt, tho anomaly here pointod out is not without a parallel m 
tho Hindu law. Tho case of the sistor’s sons would furnish such a 
parallel. But I may add, that the anomaly noticed above is avoided 
in tho ordinary Hindu law by recognizing the doctrine of survivor- 
ship among daughters, and postponing the succession of the daughter's 
SODS till the death of tho last of the daughters in whom the succes- 
sion might have vested. " {Ibid.}, Bee 23 W.B. 214. 

6, Except as in the three preceding sections is provided, a 
^ . , , , , widow shall not, by reason of her re-marriage 

Saving of rights of ^ 

widow marrying, ox- forfeit any property or any right to which she 

Ss^ 2Tnd would otherwise be entitled ; and every widow 

who has re-married shall have the same rights of 

inheritance as she would have had, had such marriage been her 

first marriage. 

(Notes). 

General. 

(1) Scope and effect of Sa 4 and 5 

(а) From those two Ss. (4 and 5), it follows that a daughter who is a childless 

widow at the time of her father’s death, will not in Bengal, sueceed 
to her father’s property bj tlie operation of the Aet. She will not be 
considered in the light of a daughter capable of having male issue. 
But supposing a childless widowed daughtci marries during her 
father’s lifetime, she will on her father’s death, succeed to his 
property as a daughter likeh to have male issue Thi-. will follow 
from the 2iid part oi S. 5. It will follow therefore that of two child' 
less widowed daughtcis of a Hindu, one who marries during her 
father’s lifetime will bo entitled to succeed to hia property in prefer- 
ciico to her sister who chooses to remain a widow until his death 
Why the legislature has made this distinction, it is difficult to see. 
Tho truth is, that this Act is a sort of compromise between the 
existing Hindu Law and the wish of tho legislature not to change 
that .law, but at the same time to legalise tho marriage of widows. 
Tho existing Hindu law is based on tho assumption that tho marriage 
of widows IS illegal , w’hcii such marriages are legalized, and made 
part of the existing Hindu Law, the consequence is that startling 
anomalies appear. The Act docs not fit into tho existing frame 
work of Hindu Law, in which there is no place for it, See Trailokya 
Nath Mitra’s Hindu WMow, Tagore Law Lectures for 1879, 
Lecture V. k 

(б) Again suppose a Hindu dies leaving two daughters, A, ii childless widow, 

and B having or likelv to have male issue. In this case B succeeds to 
her father’b propeit\ Buxjposing the other daughter A, after her 
father’s death, ro-iiiarrios and has sons, and then B dies leaving sons. 
In this case who will buccced to the property By S. 2 of tho Act 
the sons of A an* all legitimate, and therefore the correct view would 
be that the sons of A .nid B will suc^joed simultaneously. This involves 
the anomaly that the sous of A succeed to her father’s property while 
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General — ( Concluded), 

bhe horself is living. The Hindu Law docs not allow the daughter’s 
sons to succeed in superccssion of their mother who is living. See 
Tralokya Nath Mitra’s Hindu Widow, Tagore Law Lectures for the 
year 1879, Lecture V. B 

(2) Operation of section — Power of re-married widow to give in adoption, son by 
former husband, validity of. 

It is true that S. 5 of the Act reserves to the widow certain rights of inheritance 
not covered by the exceptions in Ss, 2,3 and 4 It cannot, however, be 
contended that the right of giving a son in adoption is of the nature of 
a right reserved to her b\ S. 6. It is a right subordinate to the right 
of inheritance from her husband and the guardianship of her sons, 
both which rights aie excepted by name in Ss. 2 and 3 of the Act. 24 
B. 89 (94) = 1 Boin. L R. 543. But see iQ Bom. L. R 1134. C 

(3) Re-married mother -Power to give in adoption son by former husband. 

{a) The right of guardianship winch under the provisions of section 3 (one of 
the sections excepted iii S. 5) mji\ under toitain conditions be trans- 
ferred from the mother to one of the other lelations of the child docs 
not vary with it the light to give in adoption, for that is a right which 
can onl} bccxcrciaod bv a parent 10 Bom. L.R. 1134. D 

(6) There is nothing in the Ait to show that it was the intention of the 
legislature to depii\e the le mairied w'ldow of the power to give m 
adoiition her son b\ her first husband , and such an adoption was 
held valid {Ibid ) E 

(4) Right of re-married widow to succeed to son by former husband. 

The right of inheritance of a rc-mairied Hindu widow to her son by the former 
husband, does not fall withm ans of the exceptions referred to in thi.s 
section , and so, .she i-* entitled to succeed to him, notwith&Jlianding 
her re-marriagc. 2H M 425 = 16 M L J. 245. (2 B.L.R. 199, R.) P 

(5) Operation of section^ Usages of religious institutions not affected. 

(а) The section was clearly not intended to repeal the usage of Hindu temples 

or of religious or quasi religious institutions controlling and regulating 
their management and proscribing rules as to the place where olTenngs 
are to bo made and persons from whom they are to bo accepted 13 
M. 293. G 

(б) Hence a right consisting m the paaticipation, along with the other members 

of a caste, ni the benefits of a religious institution appropriated to the 
members of the caste was held to bo not within the purview of the 
section. {Ibid.) H 

(6) Widow re-marriage— Exclusion from temple— Suit for declaration of right. 

♦ 

Whore a Brahmin who had married a widow was obstructed by the defendants 
from entoimg tho inner shrine of a temple on account of his 
re-marrifige, and wiiere lie sued the defeiidciiits foi a declaration that 
he w'as entitled to enter tho inner shrine as a Brahmin, and for an 
injunction and damages, held that the question to bo determined was 
not a question of the plaintitf’s legal status since a Brahmin widow 
IS at libcrU to re-man v under Act XV of 1850, but it was a question 
ut caste status iii respec t of a caste institution , and that there was 
•*' nothing 111 the Act wdiK h could applv to the determination of this 
question. 13 M. 293. I 
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6 . Whatever words spoken, ceremonies performed or engage- 
ments made on the marriage of a Hindu female 
who has not been previously married, are suffici- 
ent to constitute a valid marriage, shall have the 
same effect if spoken, performed or made on the 
marriage of a Hindu widow , and no marriage shall be declared in- 
valid on the ground that such words, ceremonies or engagements 
are inapplicable to the case of a widow. 


Ceremonies consti- 
tuting validniarriage 
to have same efiect 
on widow's marriage. 


(Notes). 

General. 

Scope and effect of the Bection^GoIra of the widow re-marrying. 

(ci) From this section it would appeal that the same ceremonies which render 
the first marriage nf a woman valid will also bo effectual in making 
the rc-marn.igc nf a widow valid. A (iiicstion may arise as to what 
is tin* qotrti of tho widow at the time of her marriage. Is it the gotra 
of her fatlioi, or the qntra <»f her deer.i^ed husband ’ Pandit Ishwar 
Chandia Vidvasagar li.ii pointed out that at the time of her marriage, 
the father’s qotrn of the widow i-. to be mentioned as her qotra, and 
that a feinah* eien aflei mairiago retains tho gotrn of her marriago. 
'■I’hi‘> bitter proposition seems opposed to the weight of authorities 
which deilare that a worn in after hei iniirnago passes into the gotrn 
of her husband which *fi(»ni that tune hoLomes her qotia. If 
Vid>a',agar’s proposition is eonert a widow can LiW'fully re-marry a 
person who ]»el«»ngs to lior deceased hnsbaiid’s qotra, for instance of 
her husliand’s eldei brother, or e^en her own f.ither-in law There is 
nothing 111 the rules »»£ prohibited degrees in inarnagos w'hieh can bar 
such inarnagos, if those piTSons belong to a different gotra from the 
widow. Thus marriages would be sanctioned W'hich according to 
Hindu Jaw’ w’ould be Moluqiathahitm (great sin) Those diflicultiCB 
would be a\oided if the widow is treated as still belonging to tho gotra 
of her di'cea^ed liusbaiid. See Trailokja Nath Mitra’s Hindu 
Widow, Tagore Law Lectures, 1879, Lecture V. J ’ 

(6) Tho following observations of Chandavarkar, J. regarding the retention by 
a Hindu married woman of the gotra of her father are worthy of 
being noted — 

“ According to the Hindu Shastras, a woman by marriage in the approved 
form loses the qoba of her birth and acquiros that of hor husband. 
Vijnaneshtoa} a points out in the 10th Chapter on “Funeral Core- 
monies,” {Shraddha Praliaraiiam) in the Section on “ Rituals “ 
(Achara) of tho Mitah^liara (page 76 of Bapu Shastri Moghe’s publi- 
cation 3rd Ldition) that there arc texts to be found, some support- 
ing the view that the death ceremonies of a married woman should 
bo performed bv tho members of her husband’s qntta and others 
maintaining that they should bo performed by her relations in the 
qotra of her birth. He cites a text, upholding the former view. 
Translated into English, it is as follows — 

By marriage, after the seven stops, a woman loses her o^^n gotra \ her 
funeral oblation and other ceremonies should be performed by the 
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General — ( Concluded ) . 

gotra of her husband.” “ (The death ceremonies) should not be per- 
formed by the members of (her) husband’s gofra, setting aside the 
gotra of her father , by birth and in death the family of a woman is 
her father’s.” 

Vijnaneshwara reconciles these two apparently contrary views in this wise. 
Where a woman was married according to the A aura or the like inferior 
forms of marriage, or where she was married with the special object 
that a son born of her should be treated as the son of her father, her 
death ceremonies should bo performed by her father’s gotra, the rea- 
son being that, in the case of such marriages, there is no giving away 
of the girl by the parents to the husband, and the woman, notwith- 
standing her marriage, continues to belong to her father’s gotra or 
famih . Where the marriage was according to the approved, that is, 
the Brahma or the like form, her death ceremonies may be performed 
either by her husband’s or her father's — it is left to option (Vikalpa). 
That is, she may be treated as if she were of her father’s gotra and 
her death ceremonies may be iierformci by the members of his family. 
It would appear from this discussion b\ Vijnaneshivara that he did 
not think that a married woman was entirely deprived of her father’s 
gotra by her marriage in the approved form If that is so, it will not 
be inconsistent with his thoor> to hold that a sister shares in a way 
the gotra of her brother, oven though she be married in the approved 
form , and it is not unreasonable, on Vijna7ic6hwara' s showing, to 
infer that she ma} be doomed to bo a sagotra sapmda of her brother. 

Vijnaneshwara cannot, therefore, be regarded as being opposed to Nilakantha’s 
doctrine as to the right of a sister to inherit to her brother as a gotraja 
sapmda ; on the other hand, the sidelights of the Mitakshara, to 
which we have referred m this judgment, bring about a harmony 
between the two and 'warrant our assigi^ing to her the same place in 
the line of heirs under the Mitaksharn which is given to her in the 
Vyavahara Mayukha. 32 B. 300 (318, 314). — Per CJiandavarkar, J. K 

N.B. — On this point, see, also, extract from Gooroodass Banerjee’s Marriage and 
Stridhana noted under Heading (8) Remarks on the provisions of the 
Act noted under the Preamble. 

% 

7. If the widow re-mairymg is a minor whose marriage has 
not been consummated, she shall not re-marry 

Consent to re- wjthout the consent of her father, or if she has no 
marriage of minor ' 

widow. father, or her paternal grandfather, or if she has 

no such grandfather, or her mother, or failing all 

these, of her elder brother, or failing also brothers, of her next male 

relative. 

Paniflhment for persons knowingly abetting a marriage 

abetting marriage made contrary to the provisions of this section 

Sifi seot^n?^*^ shall be liable to imprisonment for any term not 

exceeding one year or to fine or to both. 
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And all marriages made contrary to the provisions of this 
section may be declared void by a Court of law : 
man^e Provided that, in any question regarding the valid- 

Provigo, ity of a marriage made contrary to the provisions 

of this section, such consent as is aforesaid shall 
be presumed until the contrary is proved, and that no such marriage 
shall be declared void after it has been consummated. 

In the case of a widow* who is of full age, qr 
whose marriage has been consummated, her own 
consent shall be sufticient consent to constitute 
her re-marnage lawful and valid. 

(Notes). 

General. 

Scope end effect and applicability of the section. 

(a) S. 7 enumerates the persons whoso consent is necessary to render the 
marriage of a minor widow valid In the case of a widow whose 
marriage has been consummated her own consent alone would be suffi’ 
CMcnt. Now, seeing the %ery early age in which marriages of girls in 
this country arc consummated, the propriety of allowing girls of such 
tender years to dispose themselves of in marriages, unrestrained by 
the wishes of their rolatj/<'s seems extremely questionable " See 
Trailok\a Nath Mitra’s Hindu widow, Tagoic Law Lectures for 1879, 
Lecture V. L 

b) Act XV of 1856 applies to all cases of the re-uiarn.igc of Hindu widows. 9 

P L R H 

c) The marriage of a minoi wid«»w is not valid uiiJess tbcie has been consent 

of the persons enuiiu^ratcd in S. 7 of the Act 9 JMj.B. 1913. N 

(d) But if the first marriage has been consummated, then the consent of the 

minor widow her..elf is sufhcieiit 9 P.L U 1913 H-1 

(e) Custom can only take effect within the lour walls of that Act. 9 P.L.B.^ 

1913 0 

Customs as to widow PAarrla^es in the Several Provinces of India. 

H.B. — As there js a dilforeiii'e of cpiiiiou letweeii the Allahabad High Court 
and the other High Courts indiciited under S 3, supta as to the effect 
on proprictarN right of a widow re-mair>mg,iiot under the piovisionsof 
this Act, but according t(» the custom ol the caste to w'hichshc belongs, 
it is proposed to ccdloct liereiii the several customs prevailing in the 
difieient parts of the country with regard to the widow’s right to 
re-marry. 

1.— GENERAL 

(l)* General rule as to the prevalance ot the practice of widow re-marriage— Effect 
of Brahmioic influence. 

' (a) “ The degree in which dixurce and widow marriage prevails is probably m 
the direct ratio to tlie degree, in W'hich the* respective castes have 
imitated Br.ihnMii habits ” Wai lie’s Hindu liaw^ andfUsage, 7th Ed., 
p. 115 ^ 


Consent to re- 
marnage of a majot 
widow. 
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Customs as to widow Marriages in the Several Provinces of India— (C^.). 

I. — GBNEliAL — {Concluded). 

(6) “ The Brahman marriage s\stem, which requires that every girl should be 
married before puberty, prohibits the le-marriage of widows, and 
allows a dissolution of marriage only on the ground of the adultery of 
the wife, has been adopted in ifca entirety by many Telugu and a few 
other castes, and there is hardly a caste or tribe in which its influence 
has not been felt to some extenit.” {Ibid.), p. IIG. Q 

ic) ** The prohibition against second marriages of women, either after divorce 
or upon widowhood, has no foundation either in early Hindu law or 
custom. Passages of the Vedas quoted by Dr. Mayr sanction the 
rc*-marriagi‘ of widows And the second marriage of women who have 
left their husbands for justidabltj cause, or who have been deserted by 
them, oi whose husbands arc dead, is expressly sanctioned by the 
eaily writers.” Mayr , Naiada, xii , Mayne's Hindu Law and Usage, 
7th Kd., p. 112. R 

{d) But at some latcT period the practice of widow's re-marrying socins to have 
fallen out ot use. It is probable that the change of usage on this point 
arose fiom the influence of Biahmanical opinion, marriage coming to 
be looked upon as a sort of sacrament, the effect of which was indelible. 
Mavne's Hindu law, 7th Ed., 190G, p. 113. 8 

(2) Extent of the practice. 

“We shall probabi) not be far wrong, if w'e assume that the marriage of 
widows Is pomuttod and piaetised by about 00 per cent, of the total 
population.” Census of 1891, XTIT, 14H— 151, CTencral Report, 264 T 

II.— BEEAK 

(1) Guitom in Berar— Banjaras and Manbhaus. ^ 

The following arc extracts from the (razettoer foi the Haidrabad Assigned 
Districts, commonly called Borar, b\ A.C. Lyall, Commissioner of 
West Berar Bombay, 1S70 — 

“The custom of widow mainagcs prevail-* uiinersallY among the agricultural 
communities, and pci haps more or loss among all others, except the 
Brahmans, the north countr>*trading chisscs, and the highest families 
of any caste. Divorce by mutual consent and deed of separation is 
also permitted, and the di\f>icod woman marries again. These irregu- 
lar unions are called pat marriages , but they are quite reputable, and 
the offspring is legitimate. Very prunitivc and grotesque connubial 
rites prevail among the Baniara-^ and ISIanbhaus, who have strongly 
coloured their ccremoiiial with that shade of mockery which still 
tinges slightly all marriage rejoicings.” See Berar Gazetteer, Bombay, 
1870, p. 180.’ U 

(2) Pat iDarriagei 

“Widows can, on the death of then first husband, marry again by a pat 
marriage. A man can at one and the same time have only one 
‘lagan’ w'lfe ali\»* , but lie can have several pat marriage w'lves.” 
(J5id.),p iOl. V 
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Customs as to widow Marriages in the Several Provinces of India— {Ctd.). 
II. — BEBA E — (Concluded ) . 

(3) Dlfferenoe between the Arst marriage of a woman and her lecond ntarriage 

“Except the Brahmanas, the Vaisya Sonars, and one or tv/o other casteis, all 
Hindu woman here are allowed to make a second marriage. Some ol 
the deshmukh families, who hold their heads high, forbid it also. 
There is this difference between a hrsc and second marriage In the 
former, if a woman goes wrong, her husband can give her a /arkhatti- 
nama or bill of divorce , whilst if he goes wrong, she has redress. 
Butin the second either ina\ dissolve the marriage. ” [Joid.), p. 

III.— NORTHERN INDIA— BENGAL 

(1) Custom among the Kuiins of the Northern India. 

(а) “ There is no limit to th<' nuinbei of wives a Kuhn may have The Deputy 

Collector reported to me in 1871 that there was then in Bikrampur 
.1 man of this d.iss w'lth upwaids of a liundred wives, while his three 
sons h.ad fifty, thirty-five, and thirfc\ i espc-ctivelv Those A’li/ws who 
make marriage a profession do not maintain their wives, but leave 
them and then children to be provided for by the respective fathers- 
in-law’. They are, howc\i i, bound t ) provide dowers for their female 
children The suns aie laiseJ to the f.ithcrs’s rank, the daughters 
take that of the mothei and a portion is nsjuired to get them eligibly 
married. Few Kuh^ts, however, have the means of endowing their 
daughters, and the consequence is that a large pioportioii of the 
female cbildieii of Kuhns b} haiisaj wi\cs remain unmarried. ” 
See the Statistical let omit » if Bengal hv Ih W.W. Hunter, Vol. V, 
p. X 

(б) Further on the iollowing leiiiaiks (xeui iii icgard te marriAgcs among 

'■ertain VaislinaNas in tins )).irt of .Rengril — 

“ Owing to this dispant> in the number of the sexi's a large proportion of the 
women have to remain siiigb' The men oftcni join the fraternity 
lor the sake of coiicubjiiagc A man happens to fall in love with a 
widow oi with a vvoiii.iii of a diflcreiil caste. A*, a consequence they 
are both persecuted by M)ciet\, and bucoine Valshna^a-^, when they 
can marry' without molestation. Thu marriage ceicmony is very 
simple , the man and woman uxeliange garland.s, make a small 
present in money to the goswami oi spiritual guide, and a feast to 
the neighbouring Vaisliiiavas according to tln-ir moans. ” See (I6id.l, 
Vol , V. p 57 Y 

Marriage custom among the chakmas of the Chittagong Hills 

" If a man runs away with another man’s wife, he has to repay to the injured 
husband all the formei expciisei: of marriage, and is m addition fined 
from £4 to £G. Divorce is not difficult of attammont, and is awarded 
by a jury of village elders, the party adjudged to be in fault being 
fined heavily. ” {Ibid ), Vol. VI, p. 47. Z 

(3) Custom among the Tepperahs of Chittagong. 

“ Divorces are obtained only on an adjudicntioii of the village elders. Captain 
Ijewin instances one case, which he witnessed himself, in which a 
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divorce was sued foi by the wife on the ground of habitual cruelty 
The juiy deleborated, and found that the cruelty was proved, and that 
the divorce should bo granted ” {Ibid.), Vol. VI, p. 52. JL 

(4) CoBtORi in the Naokali Dietriot 

Widow marriages take place among the Ghandals, barbers, washermen, 
fishermen, and shoe-makers of the district. They are marriages of 
mutual inclination, and require no ceremony , but though excom- 
munication is not incurred thereby, and the children are considered 
legitimate, such marriages arc exceedingly rare.” See (Ibid.), Vol. VI, 
p. 282. B 

(5) OuBtom among the Kooh or Raj bans! tribe in Kuch Behar. 

^*This marriage, [i.e.. widow marriage] if it deserves to be called by that 
name, takes place without any ceremonies whatever, but the children 
of the union are acknowledged as heirs and successors to the property 
of their father. Such children, however, are not recognised as legiti- 
mate children in Hindu society, and the women are always looked 
down upon oven h\ the Hajbansi The peculiar circumstances under 
which widow s are received b> men as wives have given rise to difierent 
names b} w'bich such women arc know'ii, such as dangua wife, dhoTca 
wife, pashua W'lfe. Dang means a stick or a blow dealt with a stick; 
when A widow lives by herself and a man goes to the bouse with a 
Dang oi stick in his ha'nd, and strikes a blow with it on the roof of 
the house, and so cnttis in, and takes possession of the woman, 
such woman is called dangua wife. This mode of union is naturally 
only resorted to under previous arrangement between the parties 
Dlioka means ‘ to enter into when a widow of her own accord inters 
into the house of a man, she is denominated a dhoka wife Pashua or 
pash moans ‘afterwards’, a woman th^t is taken afterwards, that 
is, after she has been once before married, is called a pashua wife. 
Pashua, in fact, is the general name for w'ldow marriage.” (Ib\d ), 
Vol. X, p. 377. G 

I (6) Cuatom among the Santais. 

“ Polygamy is allowed and practised, and if a man dies leaving several widows, 
they can become the wives of^iis brothers or cousins, I find no inform- 
ation, except that a man may not marry a near relation.” {Ibid ), 
Vol. XIV. p. 298 D 

(7) — NoraoBudrai. 

The Bengal High Court has recognised the validity of a widow marriage among 
the Nomosudras. 10 C 138. F 

(8) BrahmiDB and caatei which imitate Brahminiem. 

” In the Lower Province of Bengal, and in Eastern and Western Bengal, 
widow-marriage is not pr.ictised by Brahmans, or those castes which 
aim at imitating them.” Mayne's Hindu Law and Usage, 7th lEld., 
p. 116. E 

IV.— BEHAR. 

(1) Baniyas in Behar. 

**In Behar the whole aub-oastes of Baniyas adopt widow marriage.” Mayne’s 
Hindu Law and Usage, 7th £d., p. 116. Q 
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CnstoiM'W to wMow Marriagos In the Several Provinces o( India 

V.— BOMBAY. 

(1) Bzifliit of the practice in the Bombay Pretidenoy. 

(а) In regard to second marriagcd the following information gives some of the 

current views — 

To the men of almost all classes of Hindus a second marriage is allowed. 
But except in some familias among the higher castes of specially good 
position, and in cases where the iiiat wife dies or proves to be barren, 
a second marriage is unusual. On the question whether women may ‘ 
marry a second time Hindus, arc divided. All except the higher 
castes allow and practise it. But the Brahmans, Wanias, Boms, and 
some sub-divisions of Suthar, in fact all who wear the saored thread, 
lire strongly opposed to it, and visit with ex communication from 
their caste any one bold enough to bicak through the rule. Among 
lower classes the practice of giMiig divorce i*. m existence. Sec the 
same cited in Mandlik’s Edition of the Vyavdkara Mayukha, Bom- 
bay, ISflO, p. 444. H 

{b) Divorce is not known to the Smi lit writer-. But ut.age his superseded 
texts m the case of almost all the lowei castes. Sec Maiidlik’s Edi- 
tion of the Vynvahaia Maynkha, Boinb.iy, 1880, p 4it8. 1 

(2) Ouatom among the lower olaasea 

(<?) “ A man mav marry a second on .a third wife in the lifetime of the first. A 
woman marries again, not only if her Imsband dies, but if she gets 
tired of him, and can bring another man to take her and pay her 
husband his marriage ex])enses. The children, if there are any, stay 
with thou father.'* {Ibid ), p. 445. J 

(5) “ In Western India, the second iniiniage of a wife or widow (called Pat 
by the Mahratta->, and Xatfo in riuzerat; i*. allowed among all the 
lower castes.” Seo MAjne’.s Hindu Law and Usage, 7th Ed , p.ll4.K 

(3) BroiiMlf on which divorce is obtained among the lower claueB. 

{a) The cases in w'hich a w’lfe may re-m.irrv arc stated by Mr Steele as being, ' 
if the husband prove impotent, or the parties continually quarrel ; if 
the marriage were irrcgularh conLliided , if b} mutual consent the 
husband breaks his wife’s neck-ornamont, and gives her a chorchittee 
(writing of divorcement I, or if he has boon absent and unheard of for 
twelve years. {Ibid ) L 

(б) Should he .afterwards return, she ma\ live with either party at her own 

option, the person deserted being reimbursed liis marriage expenses 
{Ibid ) M 

(c) A widow f pat IB considerod more honourable than a wife’s pat. But 
children by jJfit arc cqalJy legitimate w'lth those by a first marriage 
Steele, 20. 159, lOS {Ibid.) N 

0 

<d) “ Among the lower castes widows and wives under certain circumstances are 
allowed to form t)ie inferior contract termed Nikali, Pat or (lorkee 
These circumstanoes are if the husband proved impotent or the 
parties continually quarrel if the marriage were irregularly concluded, 
if by mutual consent the husband breaks his wife’s iir»ck-orn ament, 
and give a chorchitee^ After which divorce, with the conourrenoe of 
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V. — BOMBAY — {Continued ) . 

the caste, the wife may form Pat with another man, sometimes even 
without their conourreiice. And if after 12 years’ absence a husband 
continue unheard of, his wife may form Pat : should he afterwards 
return, she must roturu to her first husband ; or live with either at 
her option, the party deserted being reimbursed his marriage expen- 
ses Steele's Customs, p 170 0 

(e) “ In the lower castes, besides adultery, etc , above mentioned, the husband’s 
impotence or simple disagreement of the parties, even against the 
advice of the caste, is sufficient to cause a divorce The husband 
breaks his wife’s Mwigalsootr, and tears her sarce, when she is at 
liberty to form Pa i with another.” Steele’s Customs, p. 174. P 

N B — The grounds above set forth are in many respects the same as the grounds 
on which a second marriage is allowed to a woman by the Hindu 
Sastras. The follow'ing texts may be noted 

(а) As cited in the Kalpataiu, Devala says —’'A women ma\ abandon her 

husband, if he happens to be missing, or to become votary of the fourth 
order, or to be one impotent or de^i^raded, or an offender against the 
king , or when he is dead A woman may, for the continuance of the 
line and not out of wantonness, take to another husband whether the 
first husband is alive or dead.” 

(б) Narada sa>s Biahmani ought to await (the return of) her husband, who 

has gone abroad, for eight years , a woman who has become a mother, 
for four years, and one not a mother, for two years. No period of 
waiting IS laid down for a Sudra woman, nor is there any transgres- 
sion of dut} in her marrying again, particularly iti the case of dhe not a 
mother In the case of women of the remaining classes (ita., the 
intermediate two) the period ol waitmg one year If (the first 
husband) is reported to be living, the period of wailing is double. 
This is the rule laid down by Prajapati for women is respect of pro- 
creation. Therefore, in resorting to another (husband under the said 
circumstances) there is no sin. 

(4) ExanipleB of cases in which courts ha^e recognized the custom in the Bombay 
Presidency. 

(i) Oujarathi Kasara caste. 

(a) In one case from the Gujarathi Kasara caste, wherein a wife, it seems, 
can get a divorce from her husband on the ground of ill-usage, one 
Kasiram sued his father-in-law, complaining that he neglected to send 
his wife Itcha with her dower to his house. It was alleged that ill- 
usage had compelled her to leave her husband. A decree was passed 
directing hei to return , and this w'as upheld in appeal. But “on a 
petition from Itcha complaining of ill-usage, the court of appeal, called 
up the Patels of the caste, some of whom declared that ill-usage was 
by the rules of the caste a valid ground of divorce.” This was opposed 
by the husband and by some Patels ; but the court finding the ground 
to be sufficient pronounced a divorce See 1 Borradaile’s Reports 
387 cited m Mandiik’s Edition of Vyavahara Mayukha, Bombay, 
1880, p 428, g 
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(b) In another Gujarathi oasc, one Kasee sued to get possession of his wife, 

who pleaded that a divorce had been made between herself and the 
plaintiff by the caste in consequence of the latter’s drunkenness and 
depraved conduct. And the Court held that the divorce pronounced 
by the caste was a valid one It is thus clear that caste sanction 
according to some usages suffices for a divorce, and it is reasonable 
that it should be so.” 1 Borradaile'.i Reports 410 cited in Mandlik’s^ 
Edition of Vyaiahara Mayukha, Bombay, 1880, p. 428. R 

(c) The right of a divorce and second marriage has been repeatedly affirmed 

by the Bombay Courts. 1 Boi , 8R7 (429) ; 1 Bor. 410 , 2 Bor. 524 , 
Bollasis 36 ; 2 B.H.C. 124 ; IB 347 , G B. 12G. 8 

(li) Talapda Koli caete. 

In the case of Karsan Goja 2 B.H.C. 124, the High Court, before deciding the 
case, called for the finding of the Sessions Judge on the following 
questions . — 

(1) Is it permitted to a woman in the Talapda Koli caste, for any and what 

reasons, to leave the husband to whom she has been first married, 
and to contract a second marriage (natra) with another man in his 
lifetime and without hi.j consent 

(2) Ib the permission of the caste negoshary as a preliminary to such second 

marriage {natra) or is such permission ever given subsequent to the 
contract , and if so, what is the mode in which it is given, and what 
is the effect which, when given, it is considered in the caste to have ? 

, (31 Quote any instances which ma} have occurred in the caste, within your 
own exporieiico, in which <i woman has contracted a second marriage 
in the lifetime of her fir’ t husband and without his consent ; and 
mention the position which such a woman has occupied in the caste 
since buch second maiiiage. 

The Session Judge reported as follows My finding on the first question is 
that it IS proved by the depositions of the witnossc's recorded that it 
is permitted to a woman m the Talapda Ivoh caste to leave the hus- 
band to whom she has been first married, and to contract a second 
marriage (natra) with another man in his lifetime without his 
consent. 

“ My finding on the second question is that the permission of the caste is not 
necessary as a preliminary to such a contract of second marriage 
(natra) , that pcrinisbion is bometiiiios given oi withheld subsequently 
to the contract, i.e , on the complaint of the first hu'^band , if she 
restore to him any propertv she ma\ have acquired by her first 
marriage, she does not lose her position in the caste. 

' “ My finding on the thud i>Rur is that the iistanoes quoted support the view 

contained m the two preceding questions ’* Sec 2 B.H 0 124 T 

(ni) Teh ca^te in Khandesh. 

(a) In another case m 1876, the Bombay High Court appears to have gone a 
step further, and ruled that “Courts of Law will not recognise the 
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authority of a caste to declare a marriage void, or to give permission 
to a woman to remarry/’ This was in a Teh caste from Khandesh. 
See 1. B 347. U 

(b) The Judgment m appeal says — 

" The court does not find it establiscd that there is any valid custom by which 
a woman of the caste of the first accused can claim a right to marry 
again, because her husband is a leper, and without having obtained 
a release from him. The Court does not recognise the authority of 
the caste to declare a marriage void or to give permission to a woman 
to remarry. The wife in this case, and the appellant who performed 
the ceremony of le-mairiage, probably acted in a 6o7ia fide belief that 
the consent of the caste made the second marriage valid , but though 
that ciicumstancos may be taken into account in mitigation of 
punishment, it does not constitue a defence to a charge under S. 494 
of the Indian Penal Code, or under that section combined with 
S. 109 of the Code The Court confiims the conviction , but as the 
Appellant has already undergone imprisonment for 25 days, it remits 
the icmamder of his sentence ” {Ibid,) V 

VL—BUEMA. 

Cuatom in Burma. 

In Burma divorce is available tp both classes alike, and is apparently more 
often initiated by the wife than bv the husband.” Census of 1891, 
G-encral Report, 269. W 

VII.— CENTEAL PEOVINCES. 

(1) Goatoro In Bhaadara. 

(а) Women divorce themselves at pleasure, an^ marry several husbands in 

succession (in Bhandara) See Central Provinces Gazetteer, 1870, 
p. 62 X 

(б) As to widow marriages, the widow simply walking over to the man’s house; 

or marrying her husband's younger brother. (7dtd ), pp. 276, 277 ; 
In reference to the same, see, also, “ Papcis relating to the aborginal 
tribes of the Central Pioniiiees,” by the Bev. S. Hislop, edited by 
R. Temple, C.S 1 , 1866. Y 

(2; Custom in Hoshangabad among Kooroos. 

There are five forms of marriage among Kooroot. (1) Shnd% (regular marriage), 

(2) Lumjuna (where the biidcgroom works and lives in hiB father-m- 
law's house), (3) Boloni (w'hcre the girl goes to her lover's house), (4) 
Fat (Widow -mairiago), and (5) mairying another man's wife by 
mutual consent Bee Report of the Land Revenue Settlement of 
Hoshangabad, by C A Elliott, Bengal C S. Allahabad, 1867, pp. 259 
to 262 , See, also, Journal of the C B. Antiquariau Society, pp. 45*to 48, 
Vol. I. Z 

(3) Custom in (heNaimada Division, Nursingpore District. 

Hero widow' mariiagc wirb a younger brother of the husband is allowed* B60 
Report on the Iji d Revenue SettUment of the Narsingpore District, 
by C Grant, F>q .DCS, 1866, Nagpore, paras 21-24, p. 27. A 
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(4) Cuftem in Mandlah. 

(a) Widow marnagoK with the deceased’s younger brother allowed here. See 

paper relating to the Settlement of Mandala Distriots by Cap. H. C. 
F. Ward. 1870 (pp. 140-141). B 

(h) Marriages oonsummated in jungles and not in houses. p. 167. 0 

(6) Gaatoin in Ralpore. 

Widow marriage is almost universal here, and conjugal fidelity is little thought 
of. See Paper relating to the Settlement of the Baiporc District, 
Chittigarrh Division, 1869, by J F K. Hewitt, £sq., B. G« S. 
Nagpore. D 

(6) Cnttom In Jabbolpore. 

Here a brother marries the widow of a younger brother. See papers relating 
to the Settlement of Jubbulporc District bv Major W. Nembhard, 
Nagpore, 1669. E 

VIII.— MADRAS PRESIDENCY. 

(1) Cuitom of Nnlri in Malabar. 

(a) *' The Nairs marry before they are ten years of age, but the husband never 
cohabits w'ith his wife. Ho allows her oil, clothing, ornaments and 
food, but she remains in her mother’s house, or after her parents’ 
death with her brothers, and cohabits with any person she chooses of 
an equal or higher rank thanlier own. In consequence of this strange 
arrangement, no Nair knows his own lather, and every man considera 
his sister’s children as his heirs.” Sec Hamilton’s History of Hindu- 
stan, Vol II, p 280 , SCO also page 293 of the same volume also a 
* more detailed account of the customs in Buchanan’s “ Journey from 

Madra.s through Mysore, naiiara .and Malabar,” Vol II, pp. 410 — 
412. The oonsoquonces of these exiend to other castes, see pp, 423 — 
427 of the same volume of Buchanan. F 

{b) The following are among the rules extracted from a translation of Bhutala- 
jpandya's Law of Alyasantana by B Ramaswamy Nayadu, B.A , 
Madras, 1872, pp 20-23 — Q 

Bhutalapandya records certain rules to the lollowing effect “ If a married 
woman find her husband to be an adulterer, and the husoand finds 
her to be adulteress, and he takes her and delivers her over to her 
parents, she may be wedded to another person.” 

*' If the husband forsaking his wife takes another woman (into his keeping, 
and fails to treat his wife properly) the members of her family may 
recall her from her husband, and got her wedded to another person.” 

*’ Moreover, it the husband ill-treats (the wife by striking and abusing her as 
he likes), a reconciliation may be effected between them three or four 
tunes , but should there be a recurrence of disagreement even after- 
wards, the members of her family may recall her from her husband, 
and get her married to another person.” 

” If a girl who has arrived at puberty as aforesaid elopes with anybody before 
her marriage, she may be married to him if he be of the same caste, 
or abandoned if he be of an inferior caste, or plaood in his keeping if 
he be of a superior caste-” 



486 lot XY Of 1666 (XHB HINDU WIDOWS' m-IULSMJkatdi fV- 1' 

Cuatam w to wMow MarrIacM intlieSevanit PravliMoaollaAi«HOM4.. 

Vin.— MADRAS PRESIDENCY— (Cowfinwed). 

" If a married woman leaves her husband, and elopes with a man of the same 
caste, she may be wedded to the latter. If he be of a superior caste 
she may be placed in his keeping ; if he be of an inferior caete she 
may be abandoned." 

(2) Castom in Cochin and Travaneore. 

In Southern India, inoluding Goohin and Travaneore, “ the re-marriage of 

' widows is not forbidden by either religious or caste oostom to the 

majority of the population. The prohibition exists among the Brah- 
mans and among castes desirous of obtaining a high relative position 
by close observance of Brahmanical customs, but the restriotion is 
entirely foreign to Bravidian ideas/' Census of 1891, xiii, 128 ; 
Mysore Census of 1871, p. 71, of 1891, xxv, 226, 220. H 

(8) Ouitom among Kuravers 

“In cases where separation occurs, the sum given as the nuptial present should 
be returned, and an; one willing to pay the same amount may tnke 
her again in marriage. See Kalyana Satanku on the Marriage Cere- 
monies of the South of India, by tbe Rev. J.F. Kearns, Madras, 1875, 
pp. 34, 35. 1 

(4) YeUalani of the Palnli, Mapavars, Kalians, Pallans, etc., of South India. 

(a) “ Widow marriage and divorqo is common among many of the lower castes, 
such as the Yollalans of the Palanis, the Maravars (except in the case 
of the women of the Sambhu Nattan division), the Kalians, the Pallans, 
the tank -diggers, the potters, the barbers, and the panahs generally." 
Mad. Manual, Ft. II, 33, 40, 58 , 6 M.H.C. 329 , 1 M. 226 ; (ladras 
Census Report 157, 159, 164, 171 ; 17 M. 479. J 

(5) So in numerous castes m North Arcot, in South Oanara and in Cochin. N. 
Arcot Man., T. 304, 327, 329, 336. ' K 

(c) “ In many such cases, what is called a divorce is really nothing more than 
an abandonment by one party or the other of a marriage union which, 
from the first, was merely an agreement to live together as long as 
the ariangemcnt suited both parties." Census of 1391, XIII, 216, 
219, 239, 243, 245, 2.57. 30^ L 

(5) Maiayails of North Arcot. 

Among the Malayalis of North Arcot “ a wife may, at her pleasure, desert her 
lawful husband, and live with any other man of the oaste, but all her 
children are considered to be those of her husband alone." N. Arcot 
Man., I, 213. M 

(6) OII-MoBgori, WeaTOtc, etc. 

In the better classes, such as the oil-mongers, the weavers, and a wandering 
class of minstrels, called the Bhat Rajahs, who claim to be Kshpftri- 
yas, divorce is found in some localities, and not in others. Madrae 
Census Report, 141, 148, 155. N 

(7) Bvahmlni, Kihatrlyai, and the better claues of Bndrai. 

“ It is not practised at all among the Brahmans and Rshatrias or among the 
higher classes of Sudras, such as the shepherds, the Komaty caste, 
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the writers or the five Artisan classes, who claim equality: with the 
Brahmans and wear the thread.*’ Mad. Oensus Report, 181, 140, 143, 
149, 152. 0 

(8) Cuitom amoag the Dravldian raoei. 

(a) ** The Thesawaleme treats widow marriage as a matter of course and we 

may fairly assume that it was so originally among all the Dravidian* 
races ” TheBawaUme^ i, 10. P 

(b) “ In Western Bengal the Dravidian tribes, whether Hinduizad or not, adopt 

widow marriage Mayne’s Hindu Law and Usage, 7th Ed., p. 116.Q 

IX.— N. W. PROVINCES. 

(1) Ite-iDsrrisge of widow with brother of deceased husband 

Bc-m#riage8 with the deceased husband’s brother allowed. See the Gazetteer 
of the North West Provinces by Edwin T. Atkinson, p. 401 . B 

(2) Custom in the Aligarh district. 

Caste- Panchayats arrange divorces and re-marnagos of divorced women in the 
Aligarh District, (Ibid). B 

(3) Custom in Bulandar District. 

Oaste-Panchayats act in marriage add divorce cjueKtioDS in the Bulaudshahar 
district. Sec Atkinson’s N W. Ga/sotteor, Vol. Ill, Part II, p 51 ; as 
to intermarriages between different Brahmana tribes, in Meerut 

district. See {Ibid}, p. 256. T 

(4) Ckislom among the Karaos In the Muzafarnagar District. 

Among the Karaos ooncubmago or marriage with the widow of a deceased 
brother is allowed iii the Muzafarnagar dibtrict. Sec (I6u2), pp. 505, 
511. U 

I X.— RAJPUTANA. 

il) Hatha marriages— AJmere. 

(a) Brothers marry the widow of the elder brother in Ajmere, See Bajputana 
I Gazetteci, Vol I, 1879, Calcutta, p. 80. Y 

( (6) Again the widow goes to any man she pleases, but ho must be “of a 

' different caste to her father.” (ibid!), p. 121. W 

(c) As to sale of widows in marriage. Sec ilbtd), p. IGI. X 

(d) Poligamy and left-handed marriage between different castes held binding. 

{Ibid}, p. 161. T 

(9 Custom In the Ulwar State. 

A good deal, however, is spent by the poorer classes on marriages , and 
though boys often remain long unmarried owing to poverty, few 
grow old single, for Meos allow conrubinage without oastardising the 
issue of It, and the lower castes of Hindus can make dartchn marri- 
ages, that 18 , marry the widows of sheir bretliern by the marriage of 
their daughters. Even Baniyas now often do this. ” See Gazetteer 
of Ulwar by Major P.W. Powlett, London, 1878, p. 44. Z 
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<3) Gatfeom io Halrwava. 

The Mairs consider themselYes Hindus ; but are regardless about forms and 
ceremonies. They worship some of the national deities. Their 
marriages are conducted after the customs of the Hindus. Their 
widows can marry a younger brother of the deceased, but not an 
elder. There is no form. The widow can select any one sl^e likes 
with the above single reservation. ** Bee sketch of Mairwara by 
Lieut. Gol. G. J> Dixon, London, 1650, pp. 28, 29, 81, 82 cited in 
Mandlik’s Edition of Vyavahara Mayukha I860, Bombay, p. 453. A 

XI.— PUNJAB. 

(1) Rains of SIrsa Dlstrict—Marriage of widow of donee to donor. 

The widow was among — by custom entitled to remain m poBsession of the land 
notwithstanding her second marriage. 100 P.B. 189R B 

(2) Ghumman and Ghlmma Jats of Biaikot—Re-niarpiage of divorced wife — Legitl- 
maoy of off-spring. 

(d) Found, that by the custom of the Ghumman and Ghimmah Jatsf of Sialkot, 
a woman who has received a written divorce from her husband, is 
free to contract a valid marriage. 84 P.B. 1869. G 

(5) And the issue of the second marriage will be considered the IfBgitimate 
children of their father. 84 P B. 1889. D 

<8) Validity of marriage of a woman whose husband was alive, thongh insanie. 

A custom that a married woman may, in the lifetime of her first husband, 
contract a second marriage with another man, and which relbognises 
the issue by the second marriage as the legitimate heir of the second 
husband, is bad as being immoral, /and is one to which a Gourli of 
Justice will not give cfioct. 49 P.B. 1890. B 

(4) Rajputs of Sartora clan oC Kangra— JAao/rani form of marriage. 

Found that liy the custom of Sartora Bajputs of the Kangra District i{b 
jhanjrara or widow niarriagc is valid. 98 P.B. 1890. IJ* 

(5) Jati of the Punjab. « 

(a) Among the Jab population of the Punjab, not only a widow, but a wife! 
who has been deserted or put away by her husband, may marry again, 
and will have all the rights of a lawful wife.” Punjab Customary 
Law, II, 131, 174, 190, 193, 193. 0 > 

M.B.— The same rule exists among the Lingaits of South Ganara. SeeSM. < 
440. 

(5) 'Whether by custom m the Jullundur District a Hindu Jat cast 

divorce his wife. 76 P.B. 1698. H 

(6) Union between a Knhnan Jatof the Gurdaspur District and hit deocacad 
brother’s wife — Children of such union'— Legitimacy of. 

Found, that among the Kahnan Jats of the Gurdaspur District when a man 
takes the wife of his deceased brother into his house without any 
marriage ceremony, the children of such connection are treated by 
custom as legitimate. 54 P.B. 1900. 1 
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(7) le-maviage of widow— Hindu JaU of Mode UhiiL 

In m suit the parties to which were Hindu Jats of Moga Tahsil of the Fetoze- 
poze District, found, that no custom existed under which a widow 
who had contracted a karewa mamage with a near relative did not 
forfeit her life interest in her first husband’s estate. 90 P.B. 1889- J 

<B) Utai Jatii village Utalna, Ludhiana District -Gustom— Widow— Unohastity. 

In a suit the parties to which were Utal Jatb, village Utalna in the Ludhiana 
District, found, that according to custom a widow by unohastity for- 
feits her interest m her deceased husband's estate. 26 P.B. 1891. 
(107 P.B. 1868, B). K 

(9) 8ai data of Hoahiarpur— Bueeeaaion of mother— Re-marriage. 

Found, that by the custom of the Bus Jats of Hoshiarpur a mother is excluded 
from the succession to her son's estate when he has left uncles and 
oousins, at least when she has contracted a second marriage before her 
son’s death. 117 P.B. 1888. (11 P.B. 1870; 37 P.R. 1870, B.). L 

(10) Renunoiation of wife by husband— Validity of custom— Jats. 

Although divorce is not recognised eo nomine by Hindu Jats, it is in no way 
repugnant to the tribal law, by which they are governed in such 
matters, that a man who takes a wife should have the power of 
repudiating her, and that., when so repudiated, she should be free to 
marry another man. 33 P*.B. 1896. M 

(11) Agricultural Brahmins of Tahsti, Batala, Ourdaipur District— Marriage by 
cbmdar andozL 

• Found, in a suit, the parties to which were agricultural Brahmins of mauza 
Tara, in the Batala tahsil of the Gurdaspur District, that a marri- 
age by chadar andoei between a Brahmin and a widow called a dharel 
wife, IS not valid by custom. 5 P.B 1893. N 

(12) Hnsband not entitled to ccstody of wife once divorced. 

Where it appeared that plaintiff’s wife, of whom custody was sought, had somoi 
time previouly absconded with another man, against whom plaintiff 
instituted crinimal proceedings under S. 498 of the Penal Code, 
which he subsequently compromised by divorcing his wife, and that 
the defendant, B.S , thereafter married the said woman by karewa , 
keldt that mabmnch as plaintiff had done all he could to divest him 
self of connection with, and rebponsibility for, his wife, the Court was 
not justified in putting in force the discretionary powers vested in it 
and giving plaintiff a decree for the custody of hib wife. 95 P.B. 
1898. 0 

(18) Rous by ft Kbmtrmni widow who lived with a Kbairi as hit dbarel^Kbairis 
of Qftobft Mfljitha, Amritsar District. 

* (a) Held, that the offspring of a union between a Khatri and a Khairani 

widow, where there had beeu no marriage but the latter lived with 
the former as his dhatel, were illegitimate. 62 P. B. 1899, P 

(6) Held, also, that no umount of recoguin'm could alter the character of the 
union, or give a higher status to the off-spnng th^n that of illegiti- 
mate children. 62 P.B 1899. Q 
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XI. — PUNJAB — (Cmtmtied). 

(o) ffeld, further, that a oustom entitling such children to succeed to their 
natural father’s property after the death ol hw lawful widow and to 
the exclusion of his brother’s sons would be invalid, as confounding 
concubinnge with the true marriage relation, and oonfoning on 
illegitimate ofibpring the status and nghts of legitimate children. 
52 P.B. 1899. 1 

,(14) Pathans of Hoahiarpur— Unchastity of widow— Forfaitura of eateta. 

Found, that by the custom of Fathans of Hoshiarpur unchastity in a widow 
involves the forfeiture of her rights in her husband’s estate. 2 P. B. 

1888. (158 P.B. 1888, ciiedh B 

(15) Hindu Bajputs of Ourdaipav DIttriot— Unehaatlty of widow— FofMtera df 
aitate. 

In a suit the parties to which were Bajputs residing in mauza Lohara, tahsil 
Shakargarh m the Gurdaspur District, held, that no custom was 
proved by which the unchastity of a widow involved the forfeiture by 
her of her husband’s estate. 90 P.B. 1888. (78 P.B. 1866; 158 P.B. 
1883 ; 2 P.B. 1888, cited) T 

(16) Bagri Jati of Siria District— Unchastity of widow— Forfeiture of eitato— 
General oustom— Hindu Law 

(а) Found, that there is no established custom among the Bagri Jats of the 

Sirsa District whereby the widow forfeits her estate by unchastity 
after the death of her husband. 107 P.B. 1888. (78 P.B. 1869; 158 
P.B. 1883 ; 118 P.B. 1884 . 105 P R. 1886, cited), U 

(б) There is no general custom in the Punjab by which a Hindu widow fc»rfeits 

her husband’s e.state when vested in her, by an act of unchastity. 
In the absence of a proved special custom where the parties are 
Hindus, the Hindu law applies, and according to that law the widow’s 
estate IS not forfeited. 107 P.B 1888. (78 P.B. 1869 ; 159 P.B. 1883; 
118 P.B. 1894 ; 105 P.B. 1885, cited), V 

(17) Bayadi of Kharkhanda, tahsil Sampla, Rohtak District— Forfeiture— by 
widow on re-marriage— Burden of proof. 

(а) Found, in a suit, the parties to irl^ich w'ere sayads of Kharkhauda in the 

Sampla tahsil of the Bohtak District, that the defendant had failed 
to establish her right to retain her husband’s land after her re- 
marriage. 143 P.B. 1893. (60 P B. 1878, 82 P.B. 1887, 173 P.B. 

1889, 71 P.B. 1892, R.). W 

(б) Meld, also, that the burden of proof had been rightly placed upon the 

defendant to prove the custom pleaded by her. 143 P.B. 1698. 
(60 P.B, 1878 , 82 P.B. 1887 ; 173 P.B. 1889 ; 71 P.B 1893. B,). X 

(18) Sayads«f Kharkhauda, tahsil Sampla, Robtak DtetricB-dPorfoHnso by vMom 
on re-marriage— Continuing to live in first husband’s house. 

(c^) Found, m a suit, the parties to which were Sayads of Kharkhauda, tahsil 
Sampla, Rohtak Distziot, that they followed the general custom of 
the agriculturists amongst whoi^ they live, and that tins custom 
provides that a widow^ on re-marnage forfeits her first husband’s 
estate. 144 P.B. 1893. T 
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XI — I'UNJAB — (Continued) 

Bvt this IS sabjeot to the very important proviso that vhe leaves her first 
husband’s house and goes to reside with her second hu-tband If she 
Qontinues to live in her first husband s house she retains hib estate 
144 P. It 1893 (144 P E 1893 R ) Z 

(tM IhAPklutada, tahaU ftampia Rohtak DUtrlot« who intermanf with 

Sayadi— Fopfeiture by widow on re-mar plage —Reeidenoe la hoaaa of firit hui 
band after aeoond marpiage 

(a) Found, in a suit the parties to which were Pathans of Khar^hauda tahsil 

Sample, Rohtak District, who intermarried with Sayada, that they 
followed the ordinary custom b> which le marriage by a widow entails 
foifeiture of her first husband's land 145 P E 1893 k 

(b) Held also that the parties were governed )> the pro\isoto that custom, 

that whoip the widow aftei romarriagf does not go to reside in the 
house of her second husband hut continues to reside m her first hus 
band s bouse she i* tains for life her fir t busbind s also 145 P E 
1893 B 

(20) Forfeiture of life estate by widow by reason of unchaitity Sikh Jati of Am 
ritsap District 

Found, that plaintiff h is ostiblished the LXisttiicc of a custom among Sikh Jats 
of the Amritsar District wh«reb> a widow who abandons her deceased 
husband s household and conti \cLs in iiregulai but more or less per 
manent union with other man fortcits her life estate in her late hus 
bandsluid 40 I H 189 J G 

(21) Re-marriage of widow with her deceased husband s brother— Forfeiture life 
estkte in first husband s property— Gii Sikh Jats Bhaujal tahsil Fasllka of the 
Hlssar (old Birsa) District 

Held, that amongst Sikh Jats in the Sirsa District a widow marrying her hus 
band s brothei retains 1 ^ custom her life estate in her first husband a 
property 88 P R 1900 D 

(22) Re-marriage of Sikh Jat woman with her deceased husband s brother— 
Forfeiture of life estate in her former husbands property— Sikh Jats of the 
Feroiepnr District 

Hfld that among bt Sikh T its in the Ferozepur District a widow marrying 
her husband s brother does not forfeit b> custom her life estate in 
her former husbind s pnpertv 115 PR 1900 (33 P R 1896 
73 P R 1897 11 A 330 F ) E 

(23) Widow re-marrying — Forfeiture of rights— Custom 

(а) Two widows succeeding lu equil shares to estate of deceased propnetor — 

Re marriage of one widow— Non forfeiture of her share by such 
widow — Death of second widow — Right of suriiiing widow to succeed 
to share of decease d widow Bee 25 P R 1888 F 

(б) Muhammadan Dogars of Hissar Dibtrict— Grand mother and grand uncle — 

Re marriage— Forfeiture of estate Bee 171 P R 1888 0 

(c) HiDjra Jatb of Amritsar tahsil— Re marri ge b> Kafev a of widow who conti 

nues to live in her husband a house - Absence of ceremon> — Forfeituie 
of estate, 74 P R 1893 H 
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(d) Re-maniaga of Hindu widow— Bights in deceased husband’s property— Act 
XV of 1856 — Punjab Laws Act, 18712, S. 5 — Efieot of the Act of 1856 
upon a custom recognizing the re-marriage of widows. See 46 P,B. 
1891 1 

(24) light of widow who hai been guilty of ooohastity to toeoeod to her dioeaiod 
hatbond’i estate. 

A wife among exogamous tribes, such as Jats, Hindu or Sikh, is entitled to be 
maintained from her husband’s property as being a member, not of 
his family of origin (of which she is not a member by birth, being of 
another got) but of his household. If during his life she quits his 
house to reside with another man, or is turned out of it by the husband 
for adultery, she ceases to be a member of the household, and her 
title to maintenance^ as a right comes to an end. The same principle 
may be traced in the custom as to widows. 34 P.B. 1893. J 



THE PARSEE MARRIAGE AND DIVORCE 

ACT, 18651. 

(ACT XV OP 1865.) 


[^Passed on the 7th April, 1865.^ 

An Act to define and ame^id the law relating to Marriage and 
Divorce among the Parsees, 

Whbkbas the Parsec Community has represented the necessity 
Preamble defining and amending the law relating to 

Marriage and Divorce among Parsees ; And 
whereas it is expedient that such law should be made conformable 
to the customs of the said community , It is enacted as follows ; — 

(Notes). 

I,—** The Parsee Marriage and Divorce Act, i86S " 

(1) Btetement of ObJeoU and Reaions 

For , see Gazette of India, 1865, p. 99. A 

(3) Dibcuaiions on the BUI. 

For , .see Gazette of India, 1805, Supplement, pp. 44, 110, 113. B 


(S) Act where declared in force. 

This Act has been declared in force m — 

(a) The whole of British India, except the Scheduled Districts, see Laws ^ 
Local Extent Act, XV of 1874, S. 3. C 

(&j It has boon dochired, by notification under S. 3 (a) of the Scheduled 
Districts Act XIV of 1871, to be in foice m the following Scheduled 
Districts, namely — 

(i) Sindh See Gazette of India, 1880, Pt. I, p. 672. 

(ii) West Jalpaiguri Do. 1881, Do. 74. 

(ill) The Districts of Kazan bagh, Lohar- 

(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt I, p. 44). and Manbhuin, 
and Fargana Dhalbhum and the Kolhan 

in district of Siugbhu in 1881, Do. 604. 

(iv) The scheduled Districts in Ganiam 

and Vizagapataxn 1881, Do 870. 

(v) The Scheduled portion of the Mirza- 

, pur District • 1^79, Do. 383. 

(vi) Jaunsar Bawar •- 18/9, Do. 382. 

* 68 
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QentrtA^{C(mcluded), 


Persia professing the Zoroastrian religion, who came to InSia either 
temporarily or permanently, and the children of Farsi fathers by alien 
mothers who have been duly and properly admitted into the religion . 
23 B. 609. S 

(b) The Zoroastrian religion does admit and enjoin conversion. S3 B. 509. T 

(c) The Indian Zoroastriana while theoretically adhering to their ancient 

religion and consistently avowing its principal tenets, inclnding of 
course, the merit of conversion as a theological dopma, erected about 
themselves real caste barriers, and gradually fell under the influence 
of the caste idea, till, in modern popular language, it has found 
current expression in the term Parsi, which now seems to have as 
distinctly a caste meaning and as essentially a caste connotation as 
that used to denominate any other great Indian caste. 23 509. U 

(d) In the Zoroastrian community, while the religion and its ritual purity are 

still the mainspring of the communal life, they are so intimately 
bound up with the exclusiveness and the purity of the tribe or caste, 
that they have become practically identical It is therefore fairly 
accurate to describe the Indian Zoroastrians as Parsis — thereby 
impljing a caste, or communal, or tribal organisation. 23 B. 509 Y 

(e) Conversion — in the abstract at any rate, and as a theoretical religious 

tenet — was perfectly familiar to the Parsi community, not only in the 
remote past hut in our own time. 23 B 609. W 

(10) Adoption among ParaiB— Will — Evidence. 


(а) An adoption made by a Parsee immediately before his death would render 

extremely improbable the execution of a will by him a very short time 
previous thereto, and, therefore, rail for very clear proof to establish 
its existence. 5 W R. 102. • X 

(б) Although in cases of adoption by Dhurm-putr (a partial adoption) it is not 

indispensably necessary that a declaralhon should be made on the 
third day after the decease, yet it is usual to make such a declaration 
and to take a writing from the Dhurm-putr. 5 W.R. 102. Y 

(c) In the absence of any such writing, and upon the whole evidence, the adop- 
tion in this case was pronounced to be as a Paluh putr, and not merely 
as a Dhurm-putr, 6 W.R. 102. 2 


2. In this *Act, unless there be something 
repugnant in the subject or context, — 

Words in the singular number include the plural, and Words 
Numl)er>, in the plural number include the singular: 

“ priest ” means a Parsec priest and includes 
Dastur and Mobed : 


Interpretation - 
clause. 


Priest.” 


“ marriage ” means a marriage between Farsees whether oon- 
Miuriage." tracted before or after the commencement of this 
^“husband” and Act; and “husband” and “wife” respeotivdy 
mean a Parsee husband and a Parsee wife ; 

“ section ” means a section of this Act. 


9wtioo.' 
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General— (ConMntt«Z)« 

M Pacaees are generally governed by English Law rightly or wrongly : Naoroji 
V. BogerSf 4 Bom. H.G. 1 ; Bat Maneckbai v. Bat Merbai, 6 B. 363. 
There is no express enactment exoladmg Parsees from the operation 
of English Common Law as there are in oases of Hindus and Maho- 
medans. 13 Bom. L.B. 920 (923). K 

(/) The following observations of Bavar, J. may also be notod ■ — 

** I am afraid it is too late in the day now to raise the question as to whether 
the Common Law of England does or does not apply to the Parsis 
who inhabit the town and Island of Bombay. In 4 B.H.C. 1, 
Westrop, J. held that it did and that case has been followed by a 
senes of decisions of this Court holding that except where there is 
hpecjal legislation affecting the community, the common law of 
England applied to the Parsis residing in the Presidency Town of 
Bombay.’* 13 Bom. L.R 920 (929—930). L 

(8) Thli Act ic baaed on Engllah Law. 

This Act relating to marriage and divorce, which was framed by the managing 
committee of the ParscoLaw Association and upon which the present 
Act was based, was itself, with one addition, based upon the English 
Divorce Act of 1858. 9 B.H C. 290 (303). M 

(4) Rule at to Introduction of Engl^th Law in a conquered country. 

The introduction of the English law into a conquered or ceded country does 
not draw with it that branch which relates to aliens, if the acts of the 
Power introducing it show ’that it was introduced, not in all its 
branches, but only sub and with the exception of this portion. 

1 M.I.A. 175 N 

(6) Effeot of Hindu ouitoma on Parsi Law of marriage 

* 

The Parsees seem to have had no special law of their own when they came to 
India in A.D , 717. Tbc> .locordingly adopted Hindu Customs, 
inter aha, as to marriage. See 5 W.R 102 (P.C ), cited m 13 B. 
302 (307). 0 

(6) Rale of Juitioe, equity and good conscience 

In the absence of any special law for Parsis in the Mofussil, the rule of justice, 
equitj , and good conscience should be observed, and the Court should 
follow with certain necessary modific-itions the practice of the Courts 
of Equity of England. 5 B.H C.A.C J. 109. P 

(7) Effeot of ouitom on religious tenets 

A well-established and ancient usage prevailing amongst a community must 
override such of the tenets of its religion as are shown to have fallen 
into desuetude and conflict with ancient usage prevailing in the 
community. 23 B. 509 (13 Bi 302; 22 B 430, F )• Q 

(8) Aet not retrospootive. 

The provisions of the Act do not in any way affect the validity or the consequ- 
* encas of a marriage celebrated before it came into force. 3 B H C.A. 

C.J. 113. R 

(9) Puali, who are - ZoroastrUns — Conversion. 

ia) The Parsi community consists of Parsis who are descended from the 

* original Persian emigrants, and \iho are born of both Zoroastnan 

parents, and who profess the Zoroastram religion, the Iranis from 
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General — {CondutUd)^ 


Persia professing the Zoroastrian religion, who came to InSia either 
temporarily or permanently, and the children of Farsi fathers by alien 
mothers who have been duly and properly admitted into the religion » 
23 B. 609. 8 

(b) The Zoroastrian religion does admit and enjoin conversion. 23 B. 509. T 

(c) The Indian Zoroastrians while theoretically adhering to their ancient 

religion and consistently avowing its principal tenets, inalnding of 
course, the merit of conversion as a theological dogma, erected about 
themselves real caste barriers, and gradually fell under the influence 
of the caste idea, till, in modern popular language, it has found 
current expression in the term Parsi, which now seems to have as 
distinctly a caste meaning and as essentially a caste connotation as 
that used to denominate any other great Indian caste. 23 B« 509. U 

(d) In the Zoroastrian community, while the religion and its ritual purity are 

still the mainspring of the communal life, they are so intimately 
bound up with the exclusiveness and the purity of the tribe or caste, 
that they have become practically identical It is therefore fairly 
accurate to describe the Indian Zoroastrians as Parsis — thereby 
implying a caste, or communal, or tribal organisation. 23 B. 509 Y 

(e) Conversion — in the abstract at any rate, and as a theoretical religious 

tenet — was perfectly familiar to the Parsi community, not only in the 
remote past hut in our own time. 23 B 609. W 

(10) Adoption among ParaiB—Will—Evidenoe, 

(a) An adoption made by a Parsee immediately before his death would render 

extremely improbable the execution of a will by him a very short time 
previous thereto, and, therefore, call for very clear proof to establish 
its existence. 5 W R. 102. • X 

(b) Although in cases of adoption by D/iurm-pulr (a partial adoption) it is not 

indispensably necessary that a declaralhon should be made on the 
third day after the decease, yet it is usual to make such a declaration 
and to take a writing from the Dhurm-putr. 5 W.R. 102. Y 

(c) In the absence of any such writing, and upon the whole evidence, the adop- 

tion in this case was pronounced to be as a Palulc putr, and not merely 
as a Dhurjn-piitr, 6 W.R. 102. Z 


2. In this *Act, unless there be something 
repugnant m the subject or context, — 

Words in the singular number include the plural, and Words 
Number^. in the plural number include the singular: 

“ priest ” means a Parsee priest and includes 
Dastur and Mobed : 


Interpretation - 
clause. 


Priest.” 


“ marriage ” means a marriage between Farsees whether oon- 
Martiage.” tracted before or after the commencement of this 
^“husband” and Act; and “husband” and “wife” respeotiv^y 
mean a Parsee husband and a Parsee wife ; 

“ section ” means a section of this Act. 


8wtioo.' 
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*' Chief Jiutiee." 
"Court." 


Chief Jtistiee ” includes Senior Judge. 

“ Court ” means a Court constituted under 
this Act : 


"British Indian ’ 


G. 106. 


** British India ” means the territories which are or shall be 
vested in Her Majesty or her successors by the 
Statute 21 & 22 Vict. cap. 106, entitled “ An 2i& 22Viot. 
Act for the better government of India ; ” 

And, in any part of British India in which this Act operates - 
"Local Govern- Local government ” means the person authori- 
zed to administer executive government in such 
part of India, or the chief executive officer of such part when it is 
under the immediate administration of the Cxovernor-General of 
India in Council, and when such officer shall be authorized to exer- 
cise the powers vested by this Act in a Local Government ; and 

“ High Court means the highest Civil 
Court of appeal m such part 
(Motea). 


“High Court'." 


/ Number." 


N. B.-C/ S H (2) General Clause^ Act (X of 1897). 

2 British Indiar* 

H. B.— Compare this definiiiou with S. 3 (27) of the General Clauses Act (X 
of 1897). 

J Local Go vemmenf. " 

N. B.— Compare tlii^, definition with B. 3 (29) of the General Clauses Act (X 
of 1897). 

4.’-** High Court,*^ 

N. B,— Compare this definition with S. S (24) of the General Clauses Act (X 
of 1897). 

IL — Of Marrifujc'i hctimii Parsecs 


3. No marriage contractcMl after the commencement of this 
Act shall be valid if the contracting parties are 
it^?^PaSee 'mar- ^'elated to eacli other m any of the degrees of con- 
sanguinity or al'linity prohibited among Parsees, 
and set forth in a table ^ which the Governor General of India m 
Council shall, after due enquirv, publish ir ’ Gazette of India, 
and unless such marriage shall be solemnized according to the 
Parsee form of ctiremony called “ Asirvad ” by a Parsee priest in 
the presence of two Parsee witnesses independently of such officiat- 
ing priest ; and unless, in the case of any Parsee w'ho shall not have 
completed the age of twenty-one years, the consent of his or her 
father or guardian shall have been previously given to such 
marriage 
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(MotM). 

"Table” 

Table framed by the Governor General In Gounoll. 

(fl) A man shall not marry his * — 

1 Paternal grand-father’s mother. 

2. Paternal giand-mother's mother. 

% Maternal grand-father’s mother. 

4. Maternal grand- mother’s mother 

5. Peternal grand-mother. 

• ' 6. Peternal grand-father’s wife 

7. Maternal grand mother. 

8. Maternal grand-father’s wife. 

9. Mother or step-mother. 

10. Father's sister or step-sister. 

11. Mother’.s sister or step-sister 
12 Sister or step-sister. 

13. Brother’s daughter or step -brother's daughter, or any direct lineal descend- 

.lut of a brother or step-brother. 

14. Sister’s daughter or step-sister's daughter, or any direct lineal decendant 

of a sister or step-sister. 

15. Daughter or step-daughter, or an} direct lineal descendant of either. 

IG Son's dilughter or step-son’s daughter, or any direct lineal descendant of a 
son or step-son. 

17 Wife of son or stop-son, orof’^any direct lineal descendant of a son or 
step-son. 

IR. Wife of daughter’s son or of stop -daughter’s son, or of any direct lineal 
descendant of a daughter or step-daughter. 

19. Mother of d.aughtcr’s husband. 

20. ;Mothci of son's wife. 

21. Mother of wife's patoinal grand-fathei . 

22. Mother of wife’s paternal grand-mother. 

23. Mother of wife’s maternal giand-father 

24. Mother of wife’s maternal grand-mother. 

25. Wife’s patci Hill grand-mothei 
2fi. Wife’s maternal gr.ind-mother. 

27. Wife’s mother, or step-mother. 

28. Wife’s father’s sLster. 

29. Wife’s mothei 's sister. 

30. Father’s brother’s wife 

31. Mother’s brother’s wife. 

32. Brother’s son’s wife. 

33. Sister's son’s wife 

Set' (lazetbe of India of the 9th Sept , 18G5, pp. 981, 982. A 

(6) A woman shall not marr> her — • 

1. Paternal grand-father’s father. 

2. Paternal grand-mother's father. 

3. Maternal grand-father’... father. 

4. Maternal grand- mother’s father. 

5. Paternal grand -father. 
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/. — " Tmbie (Concluded). 

6. Paternal grand-mother’s husband. ' 

7. Maternal grand-father, 

8. Maternal grand-mother’s husband. 

9. Father or stop-father. 

10. Father’s brother or step-brothor. 

11. Mother's brother or stop-brother. 

12. Brother or step-brother. 

13. Brother’s son or stop-brother’s son or any direct lineal descendant of a 

brother or step-brother. □ 

14. Sister’s son or stcp-sistcr’s son, or any direct lineal descendant of a 

sister or stop-sistcr. 

16. Son or step-son, or any direct lineal descendant of either. 

16 Daughter’s son or step-daughter’s sou, or .my direct lineal descendant of 
a daughter or step-daughter. 

17. Hushitid of daughter or of step-daughter, or of any direct lineal descend- 

ant of a daughter or stop-daughter 

18. Hu-iband of son's daughter or step -^on’s daughter, oi of an> diicct lineal 

descendant of a son or step son. 

19. Father of daughter’s husband 

20. Father of son's wife. 

21 Father of husband’s paternal grand-father. 

22. Father of husband’s paternal grand-mother 

23. Father of husband’s maternal grand- father 

24. Father of husband's maternal graiiJ-mnthei 

26. llubband’s paternal grand father. 

26. Husband's maternal gi and- father 

27. Husband’s father or step-father. 

28. Brother of husband's fathei. 

29. Brother of husband’s mother 

30. Husband’s brother’s son, or his direct liue.il desecMidatit 

31. Husband’s sister’s son, or his direct lineal descendant 

32. Brother’s daughter’s husband. 

33. Sister’s daughter's husband. 

See (riizette of India, 0th Sept., 1865, pp 981, 982 B 
Hote.— -In the above table the woid-. “ brothei ” and "^i.ter” denote brother 
and sister of the whole as well a- half blood. Relationship by step 
means relationship by mai mages. 

2.~-**Aslrvad,** 

AsirvMd, oeremony of, what is. 

The marriage ceremony of Asirvad includes a prajer (the nikab), or exhorta- 
tion to the parties Sec 13 B. 302 (311). C 

J.— “TAe consent of his or her father or guardian shall have been 
previously givea to such marriage 

(1) lafant marriagea among Paraia. 

Although the practice of infant marriages one which tmd.s no warrant m 
their own religious system— the Pansis in Western India have in the 
course of eentunes so generally adopted such practice from their 
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3 — The consent of his or her father or guardian shaii have been 
previousiy given to such marriage ”-~{Continvsd), 

Hindu neighbours as io give buch marriages amongst themselves all 
the validity they possess amongst Hindus, making them independent 
of an\ question of siibhequent consent or non-consent by the parties 
thereto. 1 3 B. 302 D 

(2) Infant mapriage amongst ParsiB— Consent of father or guardian— Conaent may 
he implied. 

{a) In 186S the plamtiiT and dcfoiidaiit, then of the ages of seven and six years 
respoctivclv, went through the cjeremony of marriage m the presonco 
of thmr respective parents and according to the rights, of their religion. 
The foinial consent on behalf of the plaintiff was not given by his 
father, but b> his nncle, with whom he was living and by whom he 
had been adopted Nineteen jear*. afterwards the plaintiff filed this 
suit pra\iiigfor a decUiatioii that the pretended marriage was null 
and void, and did not create the htatiis ot husband and wife between 
the plaintiff and defend.ant Tin* defondeut resisted the suit, and 
claimed to be the lawful wife of the plaintiff The plaintill and de' 
fendant never lived together as man and wife, nor was the marriage 
over consummated. 

Hcld^ that under the circuiusiaiu’Cs the formal consent of the imcle and tho 
tacit eonsont of the father were enough to satisfy the requirements of 
section 3 of Act XV of 1305, w’hich requires the previous consent of 
the father or guardian to^the marriage. 13 B. 302. E 

(6) The follcnviiip observations of Scotl .1 luav be noted — 

“ I will deal with the minor issu*' of tho father’s consent first No doubt, it 
IS requned b> S 3 ot the Patsee 'Marriage Act and it w^as not formally 
given at the time of the luamage But the iiucl(‘ acting as ,tathor 
consented, and the natuial father not only by bis presence gave a 
tacit consent, but ever afterwards lie has approved the marriage, and 
treated it as valid I think this objection cannot bo sustained.” 
Per Scott, J. in 13 B. 3U2 (300). F 

(c) The following remaiks of Scott, J are aUo worthy of being noted ; — “ Tho 
requisites to the \.iljdit\ of a Paisi marriage as given in S. 3 of the 
Parsi ]\Iariiage Act are -(1) a religious ceremony called asi/rvad^ 
(2) in tlie presence of two w^nesscs, mid (3) if either paity is under 
twenty-one, the Lonsent ot tin* father or gumdian is required. The 
only reference to infant mairiagcs i-, in S. 37, w'hicb says that no suit 
can be brought to enforce a luariiage if at the date of the suit 
the husband is not over sixteen, or the w’lfe not over fourteen. The 
validiU of such a marriage, which has enuied after those ages are 
reached, IS not decided. 3’hc Couit mu.st then look to English law, 
which generally ib applicable to Barsis m Bombay. Tho Zoroostnan 
system w'ould seem not to have contemplated marriage in infancy. 
The marriage ceremony ofrtsiii'.id includes a prayer (the nikah), or 
exhortation to the parties, w'hicli would he senseless if it were not 
addressed to jwr ons (upabie of mat) imonial union m every sense. 
The Zendaie^in unitaiDs many passages which exclude the idea of 
infant marnage For instance ‘ Let them betroth a sister or a 
daughter t.i) n puie man after her fifteenth year ” Again, the maiden 
who eiicouiiteis the biidegroom is to he “ Marriagtiable ” And certain 
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3,-^** The consent of bis or her f ether or guardian shali have been 
previously given to such marriage —(Continued). 

maidona are required to he ^oung women fit for marriage, difterent 
from maidens not yet nought hvinen All this agrees with the opinion 
sent 1)}' the wise men of Persia, who two hundred years ago told 
their brethren in India that the age of marriage was fourteen for 
boys and ten for giils Jlul mstoni seems to have wandered from 
the pure doctrine of the Zendawsta^ and tholaw, whether Englit^h or 
Persian, can only bo applieiL subject to anv wcU-establishcd Uhago. 
When tho Paraio settled in Westf'iii India olevon hundred aud* 
ftixtv voars ago tho}' probahli brought »vith them asj^-iem, both of 
law and custom, fjom T’ersi.i liut it v\.is jlJ unwritten, and gradu- 
ally fell into desuetude, and thi « ineie handful fd Per'^nni strangers 
giaduallv and natuiallv adiptid luiu h of the l:i\v and usagf* that 
obtained in the Hindu ci>niniunit> in whose niid-t tho\ were foreod to 
dwoll. There is no doubi tlic> .idopted, amongst other things, tho 
iiijnnouri prar-iifo of nif.nit in iii lats* h^iom the liigh lo\cI of educa- 
tion .ind ci\ il'/.itinn whn li the Par- j «nnnnimit\ of the pre-^t•nt day 
has readied the-i in.m.M_;« , in iu»\, dist nnnleii.iiK ed, bat 1 li.i\e 
little doubt they \m*»i nnld I.itelv o mnif>n, iioi r .ni it be doubted 
I ases still iieeiir. Tin ^lati^tu-^ given to nie piove the cxistrnce of 
sncli ni.iTriiige-., though I he\ .il-o piorc a ‘-Pong tiirnnt(»f opinion 
and pjsietieo wliidi ^^ill gr.idiial!\ lestore the «>ldeL and healthier 
System of adult niaT»"i.ige ibit infanl rnani i'(i dill i^ pi.ictised ind 
reeoginzed I ilo not rch «ml «'»' the lust.nices of winch evidence 
wai given in this ease Svuli ind.inces wore liiirdU (‘iiough to prove 
a \\dl-i"-tablisheil usage Put much mon- eoiu ineing testllnonl‘^ is 
ti) be found in the statistic s pi\eii me, and again in tin proecedirigs 
put in, whieb wlIiL on beloi* Ihc l\ir^i L.iw Coinniissioii, a (roverii- 
nient Cnninn-sion «)f isn^ wliieh p'-odiu ed the Par-.i Mairiage Act. 
Pol instuMi’e, the I’.iisi Law Vssociatioii in i-eiitlo the Ooramis- 
sion eight} ti\e (1< legaU'- all of them leading- 1 ’.ii sis, to ask that the 
y *( 7111 should hav'> povN. I til dissohe nniniages er.nti acted before 
puliorl} , and this was a-ki-d, sanl thi* delegatj's, ni then petition , 
“in consequence of the ciisioin ol m linages taking place during 
iiifain} amongst the PaiM comniuinl\ This was idiised the 
Poinmi^siuii dcdiTie-1 to inseit oithc-i tins provision oi aii\ explicit 
logislati\c s.inetion or proh'biiKHi ot infant nianiages In short, tho 
Commission acted as (lo\onimont gcneialh acts on matters of custom 
which appear to he Jigunous, hut \et are admitted l-y the particular 
community 

It is diffuult to coiicfiM' strongoi proof of the prevalaiicc of the usage than this 
petition w'hieh eiiianated from the pieat malo^t^ of tho Parsi com- 
munity. The\ have, no doubt, been \ery commoi. until iccontly, 
and, as a rule — ,ilnio.st a uiiiverMiil rule, the ptesi-nt case being tho 
(inl\ known exception these infanl ui.iniages havt be cu carried out 
bs thcpiitie.s The question h.i.. iie%et been bi fore raised, whether 
either of the parties could legal 1} repudiate tin* eoutrai t on reaching 
• the age of dusci’ctiori. H the Kngle h law is .i]plic ibh', iluv could he 
then repudiated. Hut Kuglish law m onh applicable -nbjeet to well- 
(istahlished usage , and I very much doubt whether tnese marriages, 
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J.— *' Tbe consent of bis or ber father or guardian shall have been 
previously given to such marriage ’^—{Continued). 

which arc an established fact in the Parsi community, are of such an 
inchoate prohational chaiactci :i«. t<i allow of repudiation The Parsis 
have, no clouhl , iiiseiiMbl> adopted them fiom the IFindus around 
them, and such iiidfiiagO'. amoiiffsb lliiidiis arc certainU not proba- 
tiunal.” 13 B. 302 (dlO- 81ii). G 

(3) PrincipleB applicable to the above case. 

(а) The law to be applied to the above case is the Kiiplish law', subject, how- 

ever, to anv woll-establi-hed usa ;40 13 B. 30‘2. H 

(б) By the Kiiglish law such a marn.igc would U- an inchoate and imperfect 

marriage capable of repiicbaiion liy eitliei party after arriving at 
jears of disci ction, but caiuble also of bisiig m.idc a valid and bind- 
ing mairiage bv the eoiiscnt of the parties thcrcli' after they had 
arrived at such age 13 B. 302. I 

(c) The circuiiistcinces of ibe iA>.e showed that there h.id been such acquies- 
cence 111 , and acci ptaiji e «>f, Ibc iiiarii.igc by the plaintiJl after airi- 
■\ing .it jears nf discn'lion .i^ to n iidoi tin nu? i i.igo valid and binding 
on him, and nu.ip.iblc of subsequent icpudi ition 13 B. 302. J 

(4) Jurisdiction in the above case 

Held, also tliiit siuli a f^uil as the one stated above not being in the category of 
suits K legated to a special Touii h\ Ait -\V of IHOb, tbo jurisdietion 
ill tiv it lem.iined in the High Couit, to wlndi it liad lucii given bv 
Hcetion J 2 of tbe fjcUet'-. Patent 13 I > 302. K 

(5) Proof of consent of parties to the marriage. 

Uonsummatioii is the be«t proof of lonsont to a mairi'ige, but is not the only 
pio..f 13 B 302. ^ L 

(8) Marriage among Parsees— Suit for declaration of invalidity of marriage dur- 
ing infancy- Effect of custom validating such^ marriage - Age of majority 
among Parsis for purposes of marriage 

(а) A p!ir.sj suing to b;iv<' a niiiriMge deeJ.iiid void sin mid be deemed to bo 

" aeting in ihe m.illei nf in.ii i lagi fm the purpo-jo of the .saving 
provision in S 2 of the Indi.in M.ijority Act (IX of lb75) so that his 
capiicit} Is not to be aOeited b} tbe 13 je.iis’ limit in IS 3 of tho Acl, 
but will be reguhitod liN^tbe piovisioiis of tb(‘ Piirsi Mairiago and 
I)i\orce Act (XV of 1806) fixing 21 as the age of majority for Parsis, 
22 B. 430. M 

(б) Pljiiiitifi, a Parsi woman, was found b\ the lowei Courts to have attained 

the age of IH on the 20th September, 1884, and on the 20th September 
1887, she wa.s of the age ol 21 years. On tbo 11 of September, 1890 
which was within three yeuis of tlio latter date, she filed the present 
suit praj mg for a decree declaiiiig that the marriage ceremony per- 
formed in her infaiiLy did not create the status oi wife and husband 
boiw'ccn licr and the deiundaiit, 

c 

Held th.it the etleet oi S 7 of I ho Limitation Act was to .illow the plaintiff 
three Mdis’ time within which to sue .ifter attaiiiiiig her majority 
and that she be dct'jiied to have boijonio a majoi for the purpose of 
bunging tbe suit oriL w'bcu she was 21 yeara^old ; and under 
Art. 1*20 of tbe LimiUtiou Act governing the suit, it was within 
time 22 B. 430. N 
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J .— The consent of bis or her father or guardian shall have been 
previously given to such marriage {Concluded). 

(c) On the inorita, it was ob‘i«rved that Act XV ol contained no provi'^iona 
as to the ago at which a }\irsi i an ( ontract maniage, the matter being 
left lo the general law goveniing i’arsis, and, in the absence of legis- 
lation, the Uw to be observed was the usige of the locality, and the 
lowi'r Courts had distmcll) bmud in favoui of the f xisl.ciice of a custom 
vilid.iting and T«Tuli'iing bindiiiL^ lu linages between Parsis even 
though iv)iilra'*lcd when tlu paiti--. wiie ehildien of tcndei age, and 
it wii-- not Djh-n to Uu‘ High Court oj* ms ond appi'iil, to arii\c at aif . 

Hidi'|)i iidi'iit iindmu to tbi i* i-ninf of >ULh a custom, cspctially 
as wa^ a larg^ b wl\ of iv’idcnu <mj the record in support of it 
li'J li. m. 0 

i No Viii'^ev shiill, affci‘ 1 * tlie (‘oiiiiiitiiromi'nt of this Act, con- 
any inaiua;^!' in tin* lifetime of his or her 
wife rtr hu^hand, c'xri'pt alter his or hor lawful 
ihvoiri'fiom hiudi will* or husband, by sentence 
of a (.'ourt as heioinaftor provid(‘d 

and cv(d \ iihinia^e oonti acted L*oiitiar\ to the provisions of this 
section shall be void 

5. Kvei\ 1 ^ 1 ! M‘e who shall, alter the conimencemcnt of this 
Punishment of dill ill” the lil'etiiiio of his or lier wife or 

liusbaiid, contract an\ imuiiage without having 
been* lawfully di\nrced fiom sii di wile or husband, shall be subject 
to the peiialLies proMded in hcctions 41)1 and 4\)^i of the Indian 
Penal Code, foi the ollence of maiiying again during the lifetime XLV of 1860. 
of a husband or il'e 

(Notes). 

/ Bigamy " 

(1) Bigamy-Penal Code, Sb. 494, 495 -Punishment for bigamy. 

“ WhdfViT, having a hiish.md ui wiftlumg. inuiiCwS in any case in which 
-.uch iii.uruig* is MMil liv riMsiin of its taking place during the life of 
such husband oi wife, shall be punished with imprisrnment of either 
description foi a term whkh may oxLciid to seven ycarB, and shall 
also be liable Lu line. 

Exception. ,ecti<iii doc'. in it. extend to anj person whose marriage with 
hucli hii-^band or wib- h.is been declared void b} a C^urt of conipotent 
jurisdiction , 

nor to any pus, «n who ( onti.iets a m.iinagc during the ine of a former hus- 
band or wufe, il tiiuh luis baud O' wife, at the time of the subsequent 
niani.'ige, sli.ill have been contiMiall} absent fmm such person for 
space of seven jeais, :rnd shall not have been hcaid of li\ "Uch 
as being alive wiihin that time, provided the person '‘outractiiig si 
subsequent marriage shall, before such marriage takes place, infor* 


Ro-miirriage sii\e 
after divorce iiiibiw'- 
ful during lifetaiin' 
of fir'it wife or hus- 
band. 
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the person with whom such marriage is contracted of the real state of 
facts HO far as the same are within his or her knowledge See S. 494 , 
Penal Code. P 

“ Whoever commits the offence defined in the last preceding section having 
roncealcd from the person with whom the subsequent marriage is 
contracted, the fact of the former marriage, shall be punished with 
innpn>.onmcn^ of fit her description for a term which may extend to 
ton years, and shall also be liable to fine ” SoeS 495, Penal Code. Q 
(2) Second marriage contracted by a Farsi husband while his first wife was living, 
prior to the passing of this Act, not punishable 

See 3 P.H.C. (A.C.J.) IPl noted under S 30, infra. R 

6 . Every niarnapo contracted after tlie commencement of 
Certificate and re- shall, immediately ('ll! the solenmizaticn 

gistry of niiirnages. thereof, he certified by the officiating piiest in 
the form contained in the schedule to this Act. 

The certificate shall be signed by the said jinest, the contract- 
ing parties, or their fullers or guardians when they shall not have 
completed the age of twenty-one years, and two witnesses present 
at the marriage , and tlie said priest shall ther(‘iipon send such 
certificate, together with a iiie oj two ru[)ees to he paid by the hus- 
band, to tlie lifgistrar of thi* place at which such marriage is 
solemnized 

The licgistiar on iecei])t of the certificate and fee shall enter 
the certificate in a register to be koj^t by him for that purpose, and 
shall be entitled to retain the fee 

iNote). 

General. 

N.B. — Compjiic tills soetioii with the provisions of S. 54 of Act XV of 1872 
(Christi.in Miirri.igi*), infia 

Appointment of 7. l^'or the purposes of this Act a Registrar 

Registrar. ]jq appointed. ^ * 

Whthin the local hunts of the ordinary original civil jurisdiction 
of a High Court the Registrar i shall be appointed by the Chief 
Justice of such Court, and, without such limits, by the Local 
Government. Every Registrar so appointed may be removed by the 
Chief Justice or Local Government appointing him. 

(Notes). 

General. 

N B. - The word.H "who msi) be th(; Registrar appointed u^or Act XVI of 
18G1 {to ff7ovide for the Hegistratvon of Assurances), m this section, 
were repealed bj the Repealing Act 1870 (XIV of 1870), 



Sb. 7-8A] AetXY of 1865 (the pabseb mabbiage and divobce). 505 


I Registrar.” 

N.B. — ReRistrars of Assurance in pertain towns have boon appointed Registrars 
of Parsi Mariiages. — 

(1) Bombay, see Bom R. O Vol ] 

(2) Burma, see Bur. R. !M 

(3) Central Pro\jneus, see Cent ]*ro R Sz O 

For Such Registrars in the N -\V. Fi.uilu-r P'nviiife sec Gazette of India, 
IHOI, PL 11, p 1301. 8 

8. The register of mariiages mentioneil in section G shall, at’ 

Marriaso-rosi'.t.sr roiisouabl.' taiips, 1)0 opou for inspection, and 

to bo open for pu bill certified extracts ilierofi (>111 shall, on application, 
inspcLtion. ^iven by the Jvegistrar tin payment to him by 

the applicant of two rupees for each such extiact. 

Every such register shall he evidence ()f the ti uth of the state- 
ments herein contained 


(Note). 

(ieneral. 

N B, — CompdK' Ibis ‘-cptnin with liu- piovi^ioiis of S (VI of Act XV of 1872 
(Cliii^tian Miirriig«‘>, infm, 

8-A. Ever) llegistrar, eXi*ept the Kegistrar aiipomted by the 
Chief Juistice «»f the Jfigh C’onrt of Judicature at 
r»oiiiha\, shall, at such luteivals as the (iovornor 
(leiieial iii (’(nimol fiom tiiiu' to time directs 
send to the liegi^triu -fb^neral of Ihrtlis, Deaths 
and Mariiages ba tlie tei ntoriiv^ administered by 
the I ioc.il (rovei iiUKiiit by which he was appointed, 
a true copy certified by him, in siuh form as the (xovernor General, 
from tune to time, pi’eNcnhes, of all certificates entered by him in 
the said register of marnagejs since the last of such intervals. 

(Notes). 

General 


Traiisnii'^sion of 
CLltllll'd popic-. of 

fvrtiru’uti's in niiir- 
n.igp rogi^ti’T tu Ro- 
gisLr.ii Gciicr.il C'f 
Birtlis, l)o.itlis .111(1 
Mairiiigcs, 


1 . — This section was .'uldod b\ Act VI of IBSH, S. 31. 

K.B. 2 —Compin' this sect-on with S 54, last para of Act XV of 1872 
(Christian MarnaRo) 

/ Such intervals as the Govetnor Gcnerul Itt Council from time 
• to time directs ” 

Certifloates of copies of entries in certificate book of Parsi marriages. 

In exorcise of tliu powers conferred by section 13- A of Act III of 1872 (to 
* provide i\ form of m.iin.iRe in certain cast'O. and section 8 A of the 
Parai M.arnaRc and Divorce Act, lafifi, the Governor-General in 
Council IB pleased to is-uc the following orderw. 
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" Such intervals as the Governor General in Council from time 
to time directs **—{Cm‘icluded), 

Copies of entries in the Marriage Certiticato Book presciibed in section 13 of 
Act III of 1H72 and in the Kegister of Muin.igos referred to in section 
6 of tho Parsi Marriage and Divorce Art, 1805, which Registrars 
(Except the Rct'i'^lrar appointed h\ the Chief justice of the High 
Court of Jiidieatuic iit Bombay under Act XV of 1865,) under these 
Acth are required to send to the Rt'gistriiis-Cioneral of Biiths, Deaths 
and M.iiriage^ .ippimitod under the Jhrtli^, Deaths and Marriages 
Registration A<‘i. sli.ill be eeitified in tlie form set forth in the 

following schodulc, and '»hall he sent at intcixals of three months, on 
or as nrar!} as possible after the 1st January , April, July and October 
in each vear. 

Should no eiitiu - be made m a Al.iniage (Vitifir.ito Book, or a Register of 
TMiirri.igc^, as the ea'^e in.»\ lie, dunri'; the prec^ediiig three monthH, 
a eertituatc to thi'. ofTi*ct shall be sent to the Registrar-fTcneral 
coiiccTiiod. 

SC I [K DOLE 

Form of Certifieato of truth of copies nf eiitru'- in Talari i, mo Co/ tificiitc Rook under 
Act III of 1872 (or Register of ;M{iiimges undt*r tlie Rir^i Marriage and Divorce Act 
18G5, as the ease may be) to tie sent to Regi«trar-( leiieral. 

Certified that the abo'ic, whieh eoiitains ciitiies from No rcgaiding 

to No legal dmg—i- a tun. I'qn of all the eiiti ie*» in the Mainage Certificate 

Book under Act IT! of 1872 (oi Uegist'T of Alarnags.s under Act XV of 1805, as the case 
may be) kept by me foi the three mouths ending the di\ of 18 , 

Dated the of 

liStonniiij e) 

Registrar of Afarnages under Aet III of 1872 for » 

Registrar under tin' Parsi Marriage .ind Divorce \ct, 

1865, as the case inav be) foi tliKal area). , 

See (lazettc of India, Supplement, 1889, p. 921. T 


9. Any priest knowingly and wilfulh solemnizing any marriage 
Penalty for soiem Contrary to and in violation of section 4 shall, on 

niziiig marriage con- conviction thereof, bc pniiished With simpleirn- 
trary to section 4. -ll j. j ± 

pi isonment lor a term which may extend to six 
months, or with fine which may extend to two hundred rupees, or 
with both 

(Note) 

General. 

N B. — Compare this section with the proMsions contained in Part VII of Act 
XV of 1872, Ss. 68, 69, 70 (Christian Marriage). 

10. Any priest neglecting to comply wMth any of the requisi- 

^ , tions affecting him contained in section 6 shall, 

Ponaltyfor 

priest’s neglect of on Conviction thereof, lie punished for every such 
tion offence with simple imprisonment for a term 

w’hich may extend to three months, or with fine 
which may extend to one hundred rupees, or with both. 
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(Note). 

General. 

N B. — Compare thw section with thf provisions contained in Part VII, of 
Act XV of 187'2 (Chri.sti.tij Marri.if»L*h 

11. Every other perBon reqiiirinl by section b to subscribe or 
attest the said certificate, who shall wilfully oiuit 
tini^ to buhscriho ne^loet SO to dii, sliall, oil con\ictioii tlieieot, 
and attest curtifi- \^q punished for evi‘i v siicli ollbnce with a tine not 
exceeding one hundred j epees. 


(Note) 

General 

N B,— Coiiip.irc this -.octioii with thi* pTnM>,ii»n-, fouttiincd in p.ijl VII of 
XV of 1872 (Christian 'Miroaj'c) 


12. Every person making oi 'signing oi attesting any such 
Penalty for m ik- ^'dicatc containing a sUiteinont which is ialse. 


ing <tc 
tilicatc 


false 


and winch hi* eitlicr knows or believes to lie false, 
or does i^ot know to be tiue, shall be deemed to 
be guilty of tile olfeiice cil Itjigeis a^ deiined in the Indian Penal XLV of 1860. 
Code, and shall be liable, on ceuMctinn thereof, to the jienalties 
provided in section ‘UK) of llu* said’ CSide 


(Note) 

General 


NB -Conip.iir till''. M'ctiMij will] ihr j'iumoohs m)ih Mm-d in P.irl VJl of 
Act X\ (if l''T2 K'hii'lun 


13 An\ Kegistrai failing to eiitei Die s.iid I’c-rtiiicate pursuant 

. , , to seetioii i'» shall be nuni.^hed with simple 

Penalty foi nnl , * ^ , 

rcfjistcriug ccrtih- impi isonnieiit lor a teim wliicli may extend to 
one year, or with line w'hich may exfc.nd to one 
thousand nipees, or w’llh i)oth 

(Note;. 

General 

_(jonip:iri- thl^ sintion with tin* pioM-mns coiitaiiioil in r.\’'t VIT of 
Act XV of ]S7‘2. 


14. Any person secreting, destroying, or dishonestly or fraudu- 
hmth altering the said legi^ti'r in anv part therc- 
ing^ dGsticniiig OI uf shall he punishe.i With mipnsoninenl. ot either 
altering reRi.ac-'t description as delln "d in the Indian JVnal C’odexLV of 1860. 
for a term wdiich nia\ extend lo two \*.irs, or, if he be a lu'gistnir, 
for a term which may extend to liv'* \cai.'*, anil shall also be liable 
to fine which may extend to hve Imndjed rupees 
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(Note). 

General. 

N B. — Oompate tins hct-tion with S T.'i of Act XV of 1872 (Christian Marriagcj. 


Ill — Of Parsee Mafnmo)}ial Courh, 

15. For the purposes of hearing suits under this Act, a special 
^ , Court 1 shall be constituted m each of the pre- 

special Courts under sidency-towns of Calcutta, Madras and ]^om bay, 
and in such other places in the territories of the 
several Local Governments as such Governiiicnts respectively shall 
think fit. 


(Notes). 

General. 

(1) Jurisdiction of High Court to deal with matrimonial causes are among Parsis 

The following rcnuiiks of ShilL, J. throw light on llio .ihiHupoint — “The next 
question, tli.it of the jnri>ilK'tion of thi-> Cou»‘t ovci such .i easo. in 
one of eonsulcrahle ilillU'nltv Ko donht the in India are, a.s a 

goncMl ruk*, .siilq ‘cL to iMiglisli Tin \ hiuiight no roilo of laws 

fioin fVihi.i, .ind all oidm.iiv diqiuU . ht tween 1 ar-i^ .ire iiow itgii- 
Jalod in conloiijiil.N with tlir of lOnglainl Uni ni J\ir»i inatn- 

nionial in.ilLti'. ii .spedJil* Cou’t has bivn civ.iU'd. 'I’lie i)ru.^i‘iit eaiso 
adnnUedly doe^, not ccaiiuwilliin the juiisdn tion of thus special Couit, 
and ills, th(re/oio, «irgned that lu' Court wli.ite\cri. » ompetent to 
tiN such <i suit The spec lal Ooui t uiulouhtodly has no juiiMliction. 
It has oiiK powei to grant a decree of iiiillitv olinaniage, it h‘ is no 
[lowci to deal with a ea^c where tlieie liiver was a iii.iriiagc at all. 
As regards the total ahseiiee of am fnnfi, Sir ICrskine iVrry lu 1813, 
as Judge of the Lite Supreme C<»urt, laid down the hi'oad principle 
th.il I'iiisis, weie suh]L( t to the eei-lc'-ia^tical juiisdietimi of the Court 
in disputes ari-'ing out of the mairijige eiuitraet — Fiinzehoye v. 
Ardnsvn (hirsetjee Periy’s Or Ca., p 67 iJut the PiJ\y Council 
rcveised tins deci-ion (H Moo. I A. 348; and lielrl th it the eeehsj isti- 
eal luiisdietion fi..ti'nded i^ily to Cliriati.ins in questions of the rc.sti- 
tutioii of conjugal lights Tbcir Lordship.-., however, at the same 
lime intimated that the Sujireme Court on it-i civil side might possi- 
bly adiniiiister some kind of leinedy for the violation of duties and 
obligations arising out of the matiiinomal union betw’een Par.sia. 
The High Court mhoriLcd all the pow'ei>> of the Supremo Court, and 
w’as also spei’ialK einpciwercd in th«' exercise of its ordinary original 
civil jurisdiction to ‘‘tr\ suits ot every description.” Would not this 
wide ]uii''diction co\ei sui h ease, as an* not within the jurisdiction 
of the .-.piKMiiJ Taisi Court Tt must he remembcied that if this pywer 
is not wide t*iiough to eo\er the present r ascs, the parties would be 
practically without an\ iemed\ The\ would he relegated to their 
Pnnclinyet fotum, whu'h leas lung been without authoritv, e\en as a 
donii‘stie trihuiial, and now haidly exist-, at all. This was not the in- 
touLion of Oovernmenl whi-n the High Couits wet© established Sir 
C. Wood in hi.s letter of' JVI.u 14th, 1862, accompanying the Letters 
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General — (Concluded ) . 

Patent eonsiituting the High Court of Bombay, refers to the Privy 
Council’s docibion 1 have cited, and says tlie object of the charter 
v/as to do tiway with all such limitations and to invest the High 
Court with power to detcrniim* ea'.C'i of every description and to 
apply a remedy to exoT v wrong I Hunk, therefore, the words “ to try 
suits of ovei> description ” Louiprisc matrimonial suits, sulijoct of 
couiso to the piovisioiiB of the Pair,! Alarriiigo Act, which assigns to a 
special tribiinaJ most of the questions iiuideiit to the matrimonial 
contiact, but not the questioiih involved in the present suit.” I? 
B. 302 (309. 310). U 

i.—'* Special Court ” 

N.B — For Notification constituting the Parsi Chief Matrimonial Court in — 

(1) Bombav, sec Bom. R c't O., Vol. I. 

(2) Central Provinces, sec C P., R, & O. 

(3) Lowcl Burma, except the IlilllJi-^tncts of Arakiin, sec Burma Gazette, 

1903, Pfc. I, p. iKO. 

(1) Madras, see Mad. R. AO, PL. IT. y 

16 . The Court so constituted in each of tlie presidency-towns 

Pansce Chief Matn- Sihall be entitled the Pausee Chief Matiimonial 

mouiai Courts Court of Calcutta, Madras or Bombay, as the case 

may be 

The local limits of the jurisdiction of a Parsec Chief Matri- 
monial Court shall be coiiteniimous with the local limits of the 
ordmiiry original civil jui isdiction of the High (%>iu‘t 

The Chief Justice of the High Court, or such other Judge of 
the same Court as the Chief Justice shall from time to time appoint, 
shall be the Judge of such Matrimonial C'ourt, and, in the trial of 
cases under this Act, ho slvill bo aided b\ eloveii delegates. 

17. Every C^oiirt so constituted at a placi' nther than a presi- 
Pars(‘c DiirtiiLt deiicv town shall hd entitled the I'arsee District 

Matrimonial Ooiiit Matniiioiiial C-ouit of such place^ 

Subject to the provisions contained in the next following 
section, the local limits of the jurisdiction of such Court shall be 
conterminous with the limits of the district in which it is held. 

The Judge of the principal Court of original civil jurisdiction at 
such place shall be the Judge of such Matrimonial Court, and, 
in tlje trial of cases under this Act, he shall be aided by seven 
delegates. 

(Note) 

^ __ **parsi District Matrimonial Court of such place,” 

Notihcation nmstilnting District Ci)iiits in Wntai, Poona, and 
in Smrlh, .see liom. K. and o V»il 1. 


65 
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18. The Local Gov^rniiieni may from time to time alter the 

Power to alter ter- limits of the jurisdiction of any Parsee 

ritoriai jui isdictioii District Matrimonial Court, and may include 
of District Golutb'. . , , , . i ^ . 

Within such limits any number of districts under 

its Government 


(Note). 

J.--**Power to after territorial Jurisdictioa of District Courts.’* 

N.B.- For Notiiiccitioii fixing the local liinitB of the Jurisdiction of the 
courts constituted at Poona and at Surat under S. 17, see Bom. B. 
& U., Vol 1. 

19 Any district w^hich the Local Government, on account of 


Certain districts 
within jurisdiftinii 
of Chief Matrimo- 
nial Court 


the fewness of the Parsee inhabitants, shall deem 
it inexpedient to include w’^ithin the jurisdiction of 
any J)istnct Matrimonial Court, shall Le included 
within the jurisdiction of the Parsec Chief Matri- 


monial Court for the teri iionos uiidei such Local Government where 


there is such Court 


(Note). 

General 

H B. 1.— I'lidoi tliib power the Settlement of Aden and its dependencies have 
been included within the Junsdiction of the Parsi Chief Matri- 
monial Court of Bomba\, .see Bom. K A 0., pp. 27 and 28. 

N.B. 2 Tor nofciln ation decluimg all dintriet-i in tlic Madras Pi esidcncy 
where the Act is in force to bt lutludod within the jurisdiction of the 
Par«i C'diief Matnmoij^ial Court at see Mad. R. A O. Vol. 1, 

Pt. 11. ' 

N.B.3. — For Notiiication mcludjiig .ill iJistint-^ iii Upper Bunna as well as 
those in L^)^^er Burma within the juiisdiction of the Parsi Chief 
Matrimonial Court at Rangoon, spe Burma Gazette, 1907, Pt T, p 918. 


20. A seal shall be made for every Court constituted under this 

^ ^ Act, and all tlecrees and orders and copies of 

decrees and orders of such Court shall be sealed 
with such seal, which shall be kept m the custody of the presiding 
Judge. 

21. The Local Governments shall, in the presidency-towms and 

districts subjc'ct to their respective Governments, 
^^Appointment of respectively appoint persons to be delegates to aid 
' m the adjudication of cases arising under thiB^ Act. 

The persons so appointed sha-ll be Parsees their names shall 
be published in the official Gazette ; and their number shall, within 
the local limits of the ordmaiy original civil jurisdiction of a High 
Court, be not moie tJjaii 1birt>. and m districts beyond such limits 
not more than twentj 
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Power to appoint AppOlIltDlCIlt of R dolcgRtc sh.3ill bo 

new delegates. Jqj. jjfg 

But whenever a delegate shall die, or be desirous of relinquish- 
ing his office, or refuse or become incapable or unfit to act, or be 
convicted of an offence under the Indian Penal Code or other law XLVof i860, 
for the time being in force, then and so often the Local (rovern- 
ment may appoint any other person being a Parsue to be a delegate 
in his stead ; and the name of the person so appointed shall be. , 
published in the Official Gazette. 

23. All delegates appointed under this Act 
to bo public servants within 

the meaning of tlui Indian t^enal Code. XLVof i860. 


24 The delegates selected under sections and 17 to aid 

in the adjudication of mi its undei this Act shall 

Suiertion of deli- taken niidei tlio orders of tlic presiding Judge 
gates under ^eciioii^' ^ do 

16 and 17 fiom of the Coui't 111 (lue n)tation fiom the delegates 
un^do^r aeotioriT^'*^ appointed by the Local (iovoi iiiueut under section 
‘21 


25 All advocates, vakils, and attormws-at-law entitled to prac- 
tise in a High Comt shall i>(‘ entitled to practise 
111 any of the ('ouits constituted under this Act, 
and all vakils entitled to practise in a District 
Court shall he entitled to jiractise inanv Distncb Matrimonial Court 
constituted under this Act 


PractitiontTh in 
Matrimonial Courts 


26 All suits instituted under this Act shall ))e brought in the 
Court in which Court witliin the limits ot whose jurisdiction the 
suitd to be brought defendant resides at the tune of the institution of 
the suit 

1 r j * When the defendant shall at such time have 

hm loft Untjsh left British India, such suit shall be brought in 
the Court at tlu' place where the plaintiff and * 
defendant last resides together. 

IV. — Of Matrimonial Suits 

(n) For a l>caee of FluHity. 


27. If a Parsee at the time ot his or her mairiage was a 

* lunatic or of habituallv unsound mind, such 

In case of lunacy ‘ v r 

or mental unsound- marriage iiia\, at the instance of Ins or her wife 

or husband, be declared null and void upon proof 
that the lunacy or liabitual imsoundness of mind existed at the time 
of the marriage and still continues . 
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Provided that no suit shall be brought under this section if the 
plaintiff shall at the time of the marriage have known that the 
respondent was a lunatic or of habitually unsound mind. 


(Notes). 
General . 


N.B. 1. — Cnmparp thiFs section with Ss IH and 19 of the Divorce Act (IV 


of 1869). 

N.B. 2. — For Note^, see the notes under Ss. 18 and 19 of the Divorce Act 
(IV of 1869), supra. 


28. 

In case 
potency*. 


In any case in which consummation of the marriage is 
from natural causes impossible, such marriage 
may, at the instance of tuther party thereto, be 
declared to be null and void. 


of im- 


(Notes), 

General. 


N.B. 1. — Compare this section witli Ss. IS and 11) of the Divorce Act (IV of 
1809). 

N B 2. — For full note*-, rm this section see note-? under Ss. 18 and 19 of the 
Divorce Act (IV of 1869), supia. 


/ — ‘ ' impotency * ' ' 

Suit by wife for nullity —General and relative impotency—lmpotency quoad hanc 
— English Law. 

(a) In March, 1882, tlu* plaintilT and dofondanl, Kirsis, were married accord- 
inR to the rifcos and ceremonies uf their religion In October, 1882, 
the plaintiff attained puberty, and for sevontecn montlus fiom that 
time she lived with the defendant in his parents’ house ; hiit there 
was no eonsummatioii of the mariiago. There was no physic.al defect 
111 oithei plaintiff or defendant, iioi any ^in willingness in the plaintiff 
to consuinraate the -narnage , but the defendant had always enter- 
tained such hatred and disgust for the plaintiff as to result, in the 
opinion of the modieal experts, in an nifurable impotency in the 
defendant ns reqanh tlie jdmntij) 

The delegates unammouslv found, on the evidenei', that the consummation of 
tins marriage had from its Jommeiicement been impossible , because 
the dcfendiiut w.is fn»m a physical eause, naineU , impotency as 
regards the pliintiff, iin.ible to eflect consummation. They also 
found Unit there was no colIiiNinn oi connivanee between the partiss. 

Held, on this finding, that such impotency quoad the plaintiff must he regard- 
ed as one of thi- causes going to make consummation of a marriage 
impossible under section 28 of Act XV of 1865, there being nothing 
111 the A^'t to suggest a contrary opinion 16 B. 639. W 

(h) The oiiservatinns of Dr Lushingtoii and of Lord Watson in O. v. M. 10 Ap. 

Ca , 171, as to impoteiiev quoad lianc, and practical imposaibijity of 
consummation, approved and followed. 16 B. 639. X 

(c) The law to be applied to Parsis in this respect is based on the correspond- 

ing law of England 16 B 639 (642). T 

(d) ‘ ‘ An observation which must be apparent to all— that impotency quoad 

ho7ic is just as prejudicial to the individual female as universal im- 
potence.” Per Lushington, in G. v. M. cited m 16 B, 639 (643). 2 
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ih) For a decree of Dissoluiioji in Case of Absence. 

29. If a husband or wife shall have been continually absent 
from his or her wife or husband for the spacti of 
for seven scven years, and shall not have been heard of a 

bciDf^ alwe within that time by those persons 
who would naturally have hoard of him or her had he or she been 
alive, the marriage of sucli husband or wife may, at the instance of 
either party thereto, be dissolved , 


(Motes). 

General. 

N B — Oomp.<ri‘ thi^ so^fcion with S 10 nf A^t IV nf lfi09 (Divorre), see, also, 
notes thereunder 

Presumption as to death of a misBing person . 

(i) Burden of innwuj death of piDson known to have been alive within 30 jfears. 

When the question is w'hoth^T .i m.in i- alive or dead, and it is shown that he 
was alive within thirty \erir>, the liunlen of proving that he is 
dead IS on the person who. iftirins It i^r#’ KviJonce Aet, 1872, S 107 A 
(n) Bui den of pi ovimj that person is aliie whn htis not been heaul oj for seven years. 

[Provided that whonj the <jue«.tion is whothei a mdii ih alive* or dead, and it is 
pioved that he has not been heard of for seven vearH bv those who 
would naturally have luafd of him if lie had boon alive, the burden 
of pioving that he is alive is[shifud to] the porsnn who affirms it. See 
Evidence Act, 1872, S 108 B 


^ (e) For Divot ce 0 ) Judicial Sepaialiov 

30. Any husband may sue that his marriage may be dissolved, 
and a divorce granted, on the gioiind that his wife 
wifo”ii aclulterv Since the celeliration thereto been guilty of 

adultery ; 

and any wife may sue tliat lier marriage may be dissolved and 
a divorce granti'd on tlie ground that since the 
band’raXito?y,*’i’c o^lobration tliei’t'of her huBbaiul has been guilty of 
adultery with a married or fornication with an 
unmarried woman not Ix^ng a jiro.'^titute, or ol bigamy ^ coupled 
with adultery or of adultery coupled with cruelty or of adultery 
coupled with wnlful desertion ^ loi tw^o years or upwards, or of rape, 
or of an unnatural offence 

In every such suit for divorce on the ground of adultery the 
plaintiff shall, unless the Court shall other w^ise order, make the 
person with whom tlie adultery is alleged to have been committed 
a co-defendant, and in any such suiit by the husband the Court may 
order the adulterer to pay the Avhole or any part of the costs of the 
proceedings. 
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(IlotoB). 

General. 

N.B. — Compare this sci'tum with Ss 10 22 of the Divorce Act (IV of 1869), 

and see, also, uotos thereundt'T . 

(1) Suit for divorce — HuBbandi’s liability for wife's costs — Rule of English Law 
applicable to Parsis. 

(a) The Coniinon Law of Mii^laiul .ipplicft to Parsis who inhahitthe town and 

island of Bombay. 13 Bom L R 920 C 

(b) Under that Common Law, the wife is entitled to pledge her husband’s 

* credit and defend herself at his costs m anv action that he may file 

against her for dissolution of his marti.igc with her. 13 Bom-L.R 920.D 

(c) It IS not necessary that the wife should be succcRsful in the proceedings. 

13 Bom. L R 920 E 

(d) The costs of the wife* pa\ahlc h\ i.ht‘ husband are not limited to the 

amount paid int<» the Court seeaired b\ the husband for that purpose. 
13 Bom L.B 920 F 

(e) The solicitors of the wife must make all ellorts to secure their costs from 

their real debtoi, the bnsbaiid. before the'v can be allowed to apply 
foi a charging order against the wife’s properl.\ re'^ovorod or preserved 
111 the suit through then exeition 13 Bom. L.R. 920. G 

(f| The foundation foi the Common Law rule is that whore the wife finds it 
n 0 (essa^^ to pi nteei herself and hi‘r iiitercsl, more especially if she is 
attacked h\ her husband , .-^ho ought to ha\e the means to do so and 
Is, ihendorc, entitled to pledge hei husliaiid’s credit for all proper and 
reasonable costs. Id Bom. L H. 920 (932l. H 

(2) Bait for divorce— Jurisdiction. 

(a) The plaintiff and dtdeiidant were Parsis The husband filed this fcuit in 

April, 1R91, stating that in March, 1885, he and the defendant went 
through the ceienioiiy of AsifvaJ at Alfola in the Bcrar Assigned 
Districts He alleged that he was at the time only nineteen years 
of age and that his mother and guardian had not given her previous 
consent to the «*eieinoi)\ nor was she present at it. He and the 
defendant, subsequently, cohabited at Bhusawal until the 8th April, 
1885, l)ut since then he had not li\ucl with the defendant. He 
further alleged that the defim^ant had been guilty of adultery, and he 
prayed that, if nencssar\ , it iniglit be declared that the Asirvad 
cc'remoIJ^ did not i onstituto a valid inarriago, but that if the marriage 
should be declared valul, it might be dissolved. At the hearing, it 
was found th.it the requirements of section 3 of the Parai Marriage 
and J'livoKe Act, Averc complied with at the marriage bo that the 
marruigi' would have been valid, if it had been celebrated within 
British India. It was also found that the dcfcindant had been guilty 
of adultery. Held that the jurisdiction of the Court was not barred 
merol\ by tlu‘ c ireumstauce that the parties wore married at Akola* 
16 B I3fi" * I 

(b) S. SO of the Act applies to marriages however celebrated . In the present 

case, both the parties %vere domiciled within the territorial juxiadiction 
of the Court at the time of the marriage, and were still so domiciled, 
and the adultci c was also committed within the jurisdiction. The 
Court therefore bad jurisdiction. IG B. 13G. J 
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QewrtA— (Concluded). 

(c) The delegates having found that at the marriage the requirements of section 

3 of the Paisi Marriage Act, XV of 1SG5, were complied with, held^ 
assuming that there was no special law or usage in the Borars on the 
subject as to the requisite'^ (»f a valid marriage between Parsis in that 
district, or that, if there was such law or usage, it was in accordance 
with section 3 of the Act, the marriage between the plaintifi and the 
defendant was \ alid and capfiblc of being dissolved. IG B. 136. K 

(d) The following observations of Birdwoocl . 1 . are worthy, of being noted. — 

“ It appears from the evidence that the parties were married at Akola in the, 
JJoiars. As thi; Beiais aic not vested lU Hei Majesty by the Statute 
21 and 22 Vic , cap 106, they are not UKlnded in “ Briti.sh India,” as 
defined ill the Par.si Maniage and I>i\orcc Act, and the question 
arises, with rcfureiiee to section 53 of that Act, which der lares that it 
“shall extend to the whole of Britwh India,” whether thi.s Court has 
jurisdiction to dis-,olvi the niarri.tgc ol the parties I am of opinion 
that the jurisdiction ('f the Court is not haired mereh bv the circum- 
stance that the parties were man led at Akola The Act is certainly not 
in fnicc at Ak«»la , but >»n.tii)n 20 of the Act permits a Parsi husband or 
wife to bring a suit in the Coiiit ost.iblishi'd under the Act within the 
limits oi whose juii.sdiction the defendant resides at the time of the ins- 
titution of the suit Settion 30pro\ ides for suits for the dissolution of a 
matriage, and the »\oid ' inartiage ” is dctined in section 2 as meaning 
“ a maniage botw'een I’ai is whether coutniclt'd before or after the 
comiiionccmont ’’ of the Abt The jiroMsions of section 30 do not, 
therefore, apply onl> to m.ii nages celebiatrd in accordance with the 
loquiremeiits of scctMii .3 That section applies to marriages when- 
soc\or tiili'bratcd It applies also, in my rjpmion, to valid marriages 
wheresoever celebrated If il had been the intention of the Legis- 
lature tn give relief to l\usi hu‘«baijds and W’lves, in jiroper cases, 
only it they had been lu.inicd in British India, that intention would 
h«i\e been cleirlN cxpit''M*d In llu* Indian J>i\itice Act IV of 18G9 
the Courts estaldi'-lied tiieieniidcr li.tve their jurisdiclion in respect 
ot inaiiiage'* expre-^-.h limited Those Couits c.in make no decree of. 
dissolution of man lagc unless the ni.iinagc has been solemnised in 
India, or unless the iiiatiinioiual olb‘in.e complained of has been 
committed in India, or urih-ss tbi* luisbarid has, since the solemni- 
zation ot the maniage, exi hanged his profession of Christianity for 
the profe.ssion of some other fonn of religion No such limitation of 
the jurisdiction of tins Court is to be found in Act XV of 1865 As, 
in the present case, both the p.irlies w'erc domiciled w.thin the terri- 
lonal jurisdiction ^of thi^' Coint at the time of the mairuigc, and arc 
still .^o doiiiuilcd, and a-^ the adulteiv of wliieh the defendant has 
been found guilty w.t' .tlso comniitticd within the jurisdiction 1 ha\e 
no doubt that the CoiuL has jurisdiction (Cf Niboyet v Nibnyet, 3 
V T) 52 , and L 4, ib. 1 16 B 136 (138, 139) L 

I Bigamy coupled with adultery " 

2, Adultery coupled with wilful desertion 
Bigamy coupled with adultery ’’- ‘Adultery coupled with deaertion What 
are. 

A Parsi residing in Boiiilid\ , aftei tlie p'lssing of Act X\ oj iKh'j, but before 
it came into operation, contiacted a second ii aniage, duiing the 
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/ — “ Bigamy coupled with adultery ’*^iConcIuded). 

2*—** Adultery coupled with willul desertion " — {Concluded) 

life- time of Lis List wife, from whom ho had not been divorced, and 
whom he, moreover, wilfully de.^'erted for two years. On appeal from 
an order by the Judge of the Parsi Chief Matrimonial Court, rejecting 
a phiiMt lor divor(*e b\ tho Lrst wife, on the ground that tho subject- 
niattei of the plaint did not constitute a cause of action, under S. 30 
of Act XV of IHOS, and Act VIII of 1859. S 3‘i Held that the facts 
alleged in the plaint did not amount to “ bigamy coupled with adul- 
tery,” nor to “adultery coupled with wilful desertion,” within the 
meaning of section 30 of Act XV of 1865. 3 I3.11.G. A.C.J. 113. M 

3. - •* Bigamy " 

Second Marriage contracted by a Parsi hasband while first wife was living, 
prior to the passing of this Act. 

(a) A second mairiagc contracted b\ a parsi husband, during tho lifetime of 

his first wife, was not unlawful before the Act came into operation, 
3 B H C. A.C J. 113. N 

(b) Tho provisions of the Act did not in any way .ifior t the validity or the 

consequences of .a marriage celebrated before it came into force 3 
B.H.G. A.C.J 113, 0 

(c) “In the case of Metwatt/t Nuitherinmii v. dwafcai, and tho other cases 

referred to in the repot t^of that case (2 Borr. 231), it was found that 
second inainages among Parsis (the fust wife being alive) were not 
.strict) V allowed without sulhcieiit e.aiisc ; but that sueh second mar- 
riages hiid been vcr\ minuTous .imong niciiibers of the J’arsi commu- 
nity, without anv former precedent of the rigid enforcement^ of the 
penalties of the law, if any suili existed No question has been 
raised as to the corrccliie-»-. of tliat decision , and although second 
niarnago-j among Barsi-. during tho lifctmie of the first wife, have 
been frequent dow'ii to the date on whifh Act XV of 18G5 came into 
operation, no jirocecdiiig-. have been taken m tho interval against tho 
parties contracting them as chargeable on that account with bigamy 
or adultery.” 3 J> H C. A C J. 113 (lid). P 

{d) The pieamble of the Act is — "WliPitMs the Parsi eommunit\ h.is repre- 
sented the necessity of deliiiing and aiiicadiiig the law relating to 
marriage and divorce among I’.iisis , and whereas it is expedient 
that such law should bo made conformable to the customs of tho said 
Lommunitv ’ And See i\ cnaet^ that “no Parsi shall after the 
commeiieciucnt of this Act contract ,inv marriage in the lifetime of 
his or her vsifc* oi husband, cx( ept aftei his or her lawful divorce from 
such wife oi husband, b_v sciitciKu of a Court as hereinafter provided ; 
and evc'i} 'marriage contiactcd contrary to the provisions of this 
section shall be void.” 

• 

This shows what the state of the law'' with regard to marriages was among the 
Parsis, that the customs of the sect were such that such second 
. . . marriages could not be set aside 3 B H.C. A.C J. 113 (115). Q 

(e) Before Ac t XV oi 1865 tame into opciation, a Parsi contracting a second 
inainage in tho lifelinn (>i his or hci wife or husband could not be 
punibhed under the Indian Penal Ctxle. B B.H.G. A C.J. 118 (115), R 
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3 . — “ Bigamy ”^(Concluded). 

if) There is no roaton why marriages couiiractod before the passing of the Act 
should bo made, subject to the consequeuccs of the Act. 3 B U.G.A. 
C.J. 113 (IIG) S 

(gf) When it was passed nothing could have been further from the intention of 
the Lt'gislatuie than to give a retrospective effect to it. 3 B.H.G.A* 
C.J. 113 (IIG). T 

(7i) Hence questions with reference to past marriages cannot bo raised under 
this Act. Tliey must be gnvernod l‘> the law which prevailed before 
it came into operation. 3 B II.C.A C.T 113 (116). W 

4.—** Cruelty.^’ 

What Ib legal cruelty among Parsis— English Law how far helpful. 

(tt) The fMllo\Miig remark', from the learned -.ummiiig up by Mr. Justico 
Molvill in 18G*.) Ill Suit No 9 of 18G5 arc worthy of being noted : - “ 1 
have read thosi* dicta do' i‘-ions and extracts as showing the opinions 
of loanied .ind wise Judges, and of eminent toxt-wnters on the Law of 
Marriage and Divoree wiih rc'.pis t to the acts which may proppily be 
hold to coil'- Lit iito leg.i I cruel t\ Ilut 1 would remind \outhat >ou 
are not liound to fnlluvv with s.trietn('-«.s the doetnno of the law as 
adijimi'.tej I"! in Ihe^laiid or in any other Isiniqie.in oi American 
State. 'Die LegisiaLine h.i. li‘ft the m.itler to the disoroLjon of 
ileh'gati . sul'jiet t«» the dneplaon oj the Judge of the principles by 
whi(h >un lie to be guided. Tlio^e priiK iple'* I have attempted to 
dedaie to\ou .iiid I trust 1 hi\c made in^vself eJe.ir. Diserotion to 
use the woiiL of the gie.it Loid iMiinslleld in the e.isc of the King 
ag.iin.-.t Willica when applied to a Coni t of ,ln^i.j«e moaii'. sound 
Uisejolion guided b\ law It niu>.t be gniciued by lulc, not by 
humour, it iiiu-.t not lie aiijiLiai}, v.iguo, and fanciful but legal and 
regular. It w'lll be for \oa now to ise .i wise and .sound di.scro- 
tiou ill de.iliiig with thi » ircuni'.tauee'. of the tM'.o You mu.st find 
wh.it acts of misi.ondin t w'hivh the defendant has alleged in hia 
wTitlen f^tati'inent. h.i\e been xnoved to ^ our satj-,f.xetii)ii to have boon 
committed b> the plauiti/l, and \ou must then dcolaio if the whole 
01 any of the act', so found 1>\ joii amount in jour judgment to troat- 
mi'iit whuh rendei it iinpropei foi hoi to beeompellod to live with her 
husb.ind." Sec the .same cited ni 2 Ihuji. L.lt 815 (849). Y 

(b) The following remarks f loin All rTii>,t]ee Fulton’s charge to the delegates 
may be leforicd to in dote? mining what i'. legal cruelty among Parsis. 
You .should not leqiine the defciid.ant to receive the vufe back into 
hin house if slie ha', bcvii guilty of acts, ciiiel m their nature, so 
grave a.s to desti<*\ the f miid.itions of eonjiig.il life. The cause's must 
be grave and weight \ and .such a.s to show a inoial impossibiliti that 
the duties of married life can be disehargcd 
You will be careful to rcmicinber ili.it you must not by your verdict s.mction 
any lelaxation of the Maniagc bond bejond wluL you know tliat the 
* conscience of tlu' efurimmutx will approve The ai ts on w'hich you 

can find that the dofciKUnt ih ent tied to a decree must he of .i ( ruol 
nature grave and weighty and such as, m jour opinion, founded on 
\oiir knowledge of the customs and liabit-, uf I’arsi life, render it a 
moral inipo>.sibilit y f«»r the p.iitic- to live together 
Now I think j'ou have to recollect m fho fust pl.ice that a v iff h.is a right to 
li\e in her husband's house and to be uiamtamei by him and that 


66 



51 d Act XT Of 1866 (thb farseb mabbiaoe abddivobcb). [So. 80-81 


4 , — “ Cruelty " — { Concluded ), 

you fihould not refuse her this right unless you are satisfied that her 
couduet has boon such tow.nds him as to destroy the foundations of 
conjugal life. You must consider her actions during these 16 years 
so fai, as they arc disclo'acd to you in the evidence and as fair men 
you must decide whether \ou think hci conduct has been so outra- 
geous as to diaciititle her to relief. 

It lb not enough to hay that she is (juairelhome, tliat the parties are not likely 
to live happily together, lii justice you must consider whether it is 
proved that she ha^ been guilty of cruel conduct disentitling her to 
icliei ” See the .sriine aetod in '2 liom L R. R15 (853, 854). W 

(c) Except in so far as the eusloms the Parsis introduce special consider- 
ations Courts ought to accept the principles which have been accepted 
bv the English law as to what constitutes cruelty in law. 2 Bom. L. 
R. 845 (849). X 

(if) The following principle is Liid dj>wn hv Lord Hobhousc as to what consti- 
tute'. legal cruelly — “ The luucIU'.idh I draw fiom the authontics is 
that theic is no rigid rule to exclude Irmn the consideration of Judge 
or Jur\ a case whore att-, ciuol in their nature, are so grave as to 
dc'.tioy the founilatious of ci»n jugal life. I do not think that any lulo 
can be laid down lon-^ wide than that of Lord Stow'ell, ‘that the causc-s 
must be grave and w'oightx, and such as to shew an absolute imposai- 
hilit\ ’ (iiieaning ol course, a moial impossibility) ‘thai the duties of 
married life can bo discharged.’ The fact that violence and personal 
dangci arc far the uio'.t common giound alleged for separation haa 
led to repoafed stutcmi'iit*^ of the doctnno of danger m terms applic- 
able and appropriate to tliose cases But they are only ouo class of 
b loader category indicated by Lord Stowe 11. 

It is bind that wc cannot delino “luipon'^ibility ” of discharging duties. Certainly 
not, any definition wmld be eitluT so Wide as to be nugatory, or too 
narrow to lit the cvc*i\.«m mg events of hunian life Neither can wo 
define othei terms aiiplicable to liumaii cfinduct, such as “honesty” 
for in.stanec, oi “good faith,” or “malice”, o», to come nearer to the 
present case, “danger” “rcd'.onable apprehension,” “cruelty” itself. 
j?uch rudiinciitarv terms elude a pjiori definition , they can be illus- 
irated, but not defined, Uiof’must be jippliod to the circumstances of 
each case by the Judge of winch in this case is a jury directed by a 
J idge, and controlled, li cTiiiig in principle, by the Court above. I do 
not know iim bcttei or otbci wa^ of deciding controversies on each 
points “ See the same cited with appioval iii 2 Bom. L.K. 845 (851, 
852). T 


31. If a husband treat his wife with such cruelty or personal 
violence as to render it in the judgment of the 
oiad so^mtion Conit improper to compel her to live with him, 

or if his conduct afford her reasonable grounds 
for apprehending dangt*) to life or serious personal injury, or if a 
prostitute be openly bi ought into or allowed to remain in the place 
of abode of a VMfe by her own hasband, she shall be entitled to 
demand a judicial separation. 
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iHotes). 

General. 

M.B. 1. — For notes see under S. 30, suprn. 

N B, 2. — Compare this section with Ss, 10 and 22 of the Divorce Act (IV of 
18C9), and SCO also notes thereunder. 


32. In a suit for divorce or judicial separa- 
iiSicL^^se^Jratiou^^ under tills Act, if the Court be satisfied of the 

truth of the allegations contained lu the plaint, and, 

that the offence thereiu set forth has not been condoned, and 


that the husband and wife are not colluding together, and 

that the plaintiff has not connived at or been accessory to the 
said offence, 

and that there has liecn no imnecessarv or ini proper delay in 
instituting the suit, and 

that there is no other legal ground wliy relief should not be 
granted ' , 

then and in such case, hut nc'it othei wise, the Court shall de- 
cree, a divorce or judicial separatu.ji accordingly 


(Notesi. 

General 

N B —Compare this vMfch 1 1 .iiifl 11 «-f tli** Divorce Act (TV of 

1809) , ami (oi notes, also tlio notes under tlio';c soetions. 


“ Other legal ground why relief should not be granted,^’ 
Adultery of petitioner— Effect 

in) Under S. 32 of the V.nsi Mairi.u^o and Divorce Act 1RG6, adultery of the 
petitioner 1 '^ a Ic^.il £[ruuiid on \\liu'li the Court can refuse the petition' 
for divorce. 10 Llom.L R. 1019. Z 

(6) The following nbsc»'\ations of Chiiiidavarkar, J. thiow light on the above 
point —It IS urged that the finding in question is not a valid ground 
for rcjeciiii" plaint ifVs suit for divorce, hocausc the adultery of a poti- 
tionci suing for dissolution f)f marriage or judicial separation is not 
mentioned in S. 32 of the Paisi Mairiagc and Divorce Act (XV of 1865) 
among tlie legal grounds which are specified as disentitling the peti- 
tioner to a decree. It is argued that as S 31 of the English JMatri- 
mooial Causes Act (20 \ 21 Vic. c 85), from which the language of 
8 32 of the I’arsi ’Marnagc and Divorce Act appears to have been 
substantially borrowed, expiossly includes the adultery of a petitioner 
suing for dissolution of marnagQ among the legal grounds on winch 
the Court ma\ , in iU discretion, decline to dissolve the maniagc, 
whereas the Tarsi Act studiouBlj omits to include such adultcr> among 
those grounds, the plain inference is that the Indian Legislature 
intended that a petitioner sump for divorce under the Littei Act 
should not bo non-suitod merely on the ground of his or her adultery 
during the marriage. But 8. 82 of the Farsi Act is not, whereas the 
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Other legal ground why relief should not be granted * '^{Concluded), 

corrospondmg flections of the English Act are, exhaustive. The latter 
specified all the legal grounds on which a petitioner suing for 
divorce shall or may be non-suitod. The former enumerates only some 
of them and thou bays that if there is no other legal ground why 
relief should not bo granted, the Court shall decree a divorce or judi- 
cial scpaiation accordingly.'’ The words “other legal ground.” 
construed as tht y must ho on the principle of ejusdem psnms, mean 
any other legal ground which is of the same kind as any of the legal 
grounds pruMoush incntionod. As the section borrows its language 
substantially from the English Act so far as it oiiumerates the legal 
grounds and as the latter Att treats the adultery of a petitioner 
suing for divorce as a ground si mi Lit in chai actor to certain other 
grounds which aic the sainc as those enumerated in the Parsi Act, I 
think it a reasoiiahlc construction of the latter Act to hold that the 
Ijcgishiturc intended that where su'di adnlterv is proved, relief by 
way of divorce slnmld be i el used 

This construction is supiiorted 1)\ what w'c have ascertained to bo the invari- 
al)lc practice on the Tarsi Matrimonial Bide of this Court.” Per 
Chaijda\ailar, J in 10 Boin. L P 1019 (lOii‘2, 1022). A 

(e) “ I feel groat dillieulta in construing the words other legal ground.” “Per- 
haps they wore inserted in the seetHm to give scope to Parsi custom 
whole it could be hc* fully established as to come under the head of 
customary law. Whatever be the explanation how’ovei, it ih clear 
that adulteiy onthe wift‘’s paiL is regarded amongst ParBis a.s aroaflon 
for refusing hci application for drvoiee,” VVt Heaton, J. in 10 Bom. 
L.R. 1010 (I02;j). B 

33. In any .suit under this Act for divorce or judicial se^ara- 
Ahmony pendente ^lon, if tho wlfo shall iiot^ have an independent 
* • income sufficient for her support and the neces- 

sary expenses of the suit, the Court, on tho application of the wife 
shall not have an independent income sufficient for her support suit 
such sum, not exceeding one-iifth of tlie husband’s net income, as 
the Court, consideriny the cir cum stances of the parties, shall think 
reasonable. 

(Notes). 

General. 

N.B. 1. — Compare thib section with S. 30 of the Divorce Act (IV of 1869). 

H.B. 2.— For notes, see notes under S. 36 of the Divorce Act (IV of 1869), 
supra. 

I,—** Alimony pendente lite.” 

(1) Parsi Matrimonial Court -Suit by wife for judicial separation— Alimony- 
Practice. 

(a) A wife .sued licr husband for judicial Reparation in the Parsi Matri- 
monial Couit Aliinoiiv was granted to her by an order dated 11th 
July, 1891, which directed the defendant to pay alimony to her from 
the 15th:April, 1691, “until the final decree herein be passed.” 
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t,^'*AUmoay peadeate lite** ^(Concluded), 

On the 18th July, 1891, the suit was dismissed, and after that date the 
defendant ceased to pay alimony. The plaintiff obtained a rule for 
review of judgment which was dischaiged on the 27th January, 1882, 
and on tho 18th March, 1892, tihc filed an appeal against the decree 
dismissing the suit and against the order refusing a review. She now 
applied for an order directing the deiendant to pay her all the arrears 
of alimony '‘*y,€ndente hie" fiom tho date of filing tho suit, or so much 
as had not been paid, and that he should pav her further alimony until 
the final disposal of the appeal. Held dismissing tho application, thaA 
the words “ final decree herein,*’ contained in the order of the llth 
July, 1891, by which alimony was giiintccl, meant the decree m the 


Mut and not in the axipoal 17 1^. 1*10. G 

The Par'.i M.itninonial Court constituted under Act XV of 1805 had no 
power to a\\.ii(l alimoin " pendente I lie" after decree and pending 
appeal. 17 B. 146. D 

(c) An unsuccessful wife is not entitled to claim alimony after final decree and 

pending appeal. 17 13. 140 E 

(d) Nor foi the period during which she is seeking icviow of judgment 17 B. 

146. F 


(c) The words, “during the suit,” m soctien 3‘1 of Act XV of 18G5 include the 
period up to the making of .a final or absoluic dci roe. 17 B. 14G. G 
(/) Elhs V Kills, 8 P.l) , 188 and Diinn\ Dunn, 13 P 1) , 91, should guide 
the pi acta c of the Paisi Matrimonial Court in allotment of alimony 
the tune following a dccice'nisi. 17 B 146. H 

(2) Liability of Parai husband for wife's costs -EogUsh role applicable. 

(a) Tho paj incuts contemplated in till'* section aie inoreU pavments during 

, tJie suit " and docs not in aiu wa\ hunt ui ({ualih the liability of tho 

husband to the wife’s solicitors. 13 IJoin. L.R. !li0 (93.‘3)i H-1 

(b) S. 33 doe-, incorpor.itc* tlie Knghdi law tliaf the husbaud is bound to pro- 

vide for his wife. Tho intention s(*oin^ to be to put it in a moditicd 
form, VIZ , with rtfeieiicc to tho hu-^baud’s income. 13 Bom. L.R. 
925. H-2 

34. The Court may, if it shall think fit, on any decree for 
Permanent ah- divorce or judicial separation, order that the 
husband shall, to the satisfaction of the Court, 
secure to the wife .such gross sum, or such monthly or periodical 
payments of money for a term not exceeding her life, as, having 
regard to her own property (if any), her husband’s ability and the 
conduct of the parties, shall be deemed just, and for that purpose 
may require a proper instrument to be executed by all necessary 
parties and suspend the pronouncing of its decree until such instru- 
ment shall have been duly executed. 

In case any such order shall not be obeyed by her husband, he 
shall be liable to damages at her suit, and further to be sued by any 
person supplying her with necessaries, during the time of such 
disobedience, for the price or value of such necessaries. 
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(Notea). 

General. 

M. B. 1.— Gomparo lIiIr section with S. 37 of the Divoroe Act (IV of 1869). 

N B. 2. — For notes, sec notes undor S. 87 of the Divorce Act {IV of 1669). 

Paral Marriage and Divorce Act XY of 1865>-Aliiiiony- Charge on hoiband’i 
iminoveable property— Widow— Distrlbative share. 

{a) By an order of the Parhi TMatrimonial Court the deceased was directed to 
execute a proper instrument charging his immoveable property with 
the payment of lis. 70 per mensem hj way of permanent alimony to 
his wife during her life. The instrument was executed accordingly. 
On his death his widijw was held entitled, in addition to the Bs. 70 
per mensem chaigcd on her deceased husband's immoveable property, 
to a distributive sliaro in his estate. 24 B 465 = 2 Bom. L.R. G02, 1 

(b) The following observations of Bussell, J. may bo noted: — “ It is to be 
observed that the Parsi Mairiagoand Divorce Act, XV of 1865, S. 34, 
\sbich deals with permanent alimony does not contain the proviso 
for varying, Ac., ordeis for permanent alimony which is contained in 
S. 37 of the Indian Divorce Act IV of 18G9, and section 34 of the 
Parsi Act corresponds with section 32 of 20 and 21 Victoria, Chapter 
85, undor wIulIi il has l>ocn hidd tliat the order for permanent alimony 
Is permanent and incapable of being varied sec Ratvlins v. Rawlins 
4 Sw. and Tr 158. 1 men lion this because, if it wore not so, it 

appears to me that the Parsi Matiimouial Court might under the cir- 
cumstances, bo moved to^vary the decrees absolute. 24 B. 465 (439) = 2 
Bom L.B. G02. ' ' J 

33. In all cases in wliich fehe Court shall make any decree or 
Payment of ali- for aliiuony, it may direct the same to be 

mony to wife or her paid either to the wife herself or to any trustee 
on her behalf to be approved by that Court, and 
may impose any t(^rms or restrictions which to the Court may seem 
expedient, and may from time to time appoint a new trustee, if for 
any reason it shall appear to the Court expedient so to do. 

(Notes). 

General 

N. B. 1. — Compare this section with S 38 of Act IV of 1869 (Divorce). 

N.B 2.- For notes sec notes under S 3S of Act IV of 1869 (Divoroe). 

id] For Restitution of Conjugal Rights, 

86. Where a husband shall have deserted or without lawful 
Suit for restitution cause i ceased to cohabit with his wife, or where 
of conjugal rights. deserted or without lawful cause 

ceased to cohabit wuth her husband, the party so deserted or with 
whom cohabitation shall have so ceased may sue for the restitution 
of his or her conjugal rights, and the Court, if satisfied of the truth 
of the allegatiouB contained in the plaint, and that there is no jHst 
ground ^ why relief should not be granted, may proceed to decree 
such restitution of conjugal rights accordingly. 



6. S6] Act XV of 186S (the pahsee mahriage and divorce). 52 


3 If such decree shall not be obeyed by the party against whom 
it is passed, he or she shall be liable to be punished with simple 
imprisonment for a term which may extend to one month or with 
fine which may extend to two hundred rupees, or with both 

(Notes). 

General. 

N.B. 1. — Compare this bcctioii witL Sb 32 Piid 33 uf the Divorce Act (IV of 
IftGO). 

N.B, 2. — Foi notes hcc note-* under Ss 32 and 33 of the Divorce Act (IV of 
1809). 

1 — ^*Lawful cause** 

2 —‘*Just ground.** 

(1) "JuBt’*— “Lawful meaning of the expresaionB. 

(d) The ion— Wli.it r onsLitiih*-. ,i Uwful ffiouinl .imoii;; the c«)inmiinitv of 

Uic Parols lor tlu' rofn^^.tl of tljo hu^O.infl to live with his wife oi vice 
bt'isa — 1 '^ OIK' the dftoriiim ititni of w'hieli he-^ within tluj euf^iiiz.inec of 
llio doleR.itc'.. 2 iifmi L.K SIS. K 

(6) The W 'T(l “jU'.t” in S ‘JO of the P.irM -ind Divoit-o Aet, 1865, ib 

nut intended tohive an} (iiiferont i.i^nilicLitioii from the woid “lawful 
in the ssiine set turn 2 iJoiu. L R H15 L 

(c) To justilN a ivfus il for the tostib iM«>n of conjugal right-., the causes must 
1»> giri\e and weight} aiil ‘-ikIi a-, to slmw .i moral inipo^sibiht} that 
the dutie-i ol iiiaM icd life < .in lie disjiaigoj 2 Hum L R 845. H 
(<i) Uibcietiun when applied t.i a Conit of Jnst.u*e me.«H s lund discretion 
' guided b} law'. It must Iw g»^ nued by rule, in)t b\ humour, it 

must nob be arbitraiy, \.igiie, andfinciful but legal and regular. 2 
Bom.lj.R. 645. M-1 

(2) DeedB of aepa ration— Agpeement to live separate, if good defence in suit for 
restitution. 

(a) Under scctiun 36 of the Paisi Marri.ige and Divorce Act (XV of 1865) a 

contract by winch a hushind has .igrecd to allow his W'lfo to live 
bepar.ite is a good defence to a bubsequent suit b} him for restitution 
of conjugal rights. 23 B 279. N 

(b) Unless the word “lawful’ was used by the Legislature in some peculiar 

and teohiiical sense, it bocins cle.ii tliat, li a husband has contracted 
to allow his wife to live apart, and she chooses to do so, she has a 
la^.'ful cause for so doing. Per Fulton, J iii 23 B. ‘27'J (280). 0 

(c) Her will doubtless is the caubO, and the existence of a contract makes it 

“lawful.” 23 B. 279 (281). P 

{d) It can hardly now be suggested that such a contract is void as immoral oi 
, contrary to public policy. Such cotitiacts have long been enforced by 

injunction by the Uourt-> of rciuilv m FiOgland, and .ire now accepted 
as a defence to cl.tims for restitution of conjugal rights by the Probate 
Division of tli«^ High Court. 2'5 B i79 (2S1). Q 

(3) PrinolpleB of Englmh Law on the above subject applicable to ParsiB. 

(a) The English law on the subject is very cleaily explained by Dopes, L J., 
in Bussell v. Russell, (1895) P. at pp. 332, 333, as lollows , — 
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/. — Lawful Cause ^ ’-^{Concluded), 

2, — **Ju8t ground^* — {Concluded), 

“ The effect of the Judiuataru Acta has been indirect ; but, at the same tune, 
very important. It la, however, continod to aopaiatiou deeds. The&e, 
at, IS well known, wore treated as illegal and void by the Ecclesiastical 
Courts . see Westmeath v. Westineatk^ 2 Hagg. Egg. Supp., 1, 115. 
But when it was settled, as it ultimately was (sec Besanty. Wood), 
12 Ch. D. 605, that the Court of Chancery would restrain a amt for 
restitution of conjugal rights if brought contrary to a covenant net 
to iiLstitute such a suit, and when the Judicature Acts made the 
Divorce Court a Division of the High Court and abolished injunctions 
to stay actions, :iiid substituted in all branches of the High Court 
dcfoiicos instead iif sut h injunctions, it followed that a separation deed 
containing a covenant nut to sue for restitution of conjugal rights 
became a dofenec to a suit for such restitution , see Marshall v. 
Matshall,6 P.D.lU, Clatk v ClatJc, 10 P D*. 188.” 23 B. 279 
(2rtl). R 

{b) In this country botwern Parsis the loniiact of separation appears as bind- 
ing us a similar contract between Chnstiaus in Knglaiid. 23 B. 279 
(281). R-1 

(c) It was not suggc>,tcd that it was sptviall) inconsistent with the Parsi 
cusluius (if marriage, and e\(ii if it .vero, it vvould bo a question or 
argument wlietlier Ihc cKistenee of such custom • could remove such 
a coni r act from the scop,' of the Contract At t , or couhl invalidate it 
a', an immoral contract Considering how full} the Paisis have adopt- 
ed the Western ideas of mariuigc, and how readily they have 
accepted the Act of 1H05, it is not likely,! tlnnk that it will ever, 
be contended that such a contract is void 23 13. 27'J (281). * B 

j , — ** if such decree shall not be obeyed by the pa/rty — be or she shall be 
liable to be punished, etc, ’ ' 

(1) Decree for restitution among Parsis, how enforceable. 

(а) A deeiee for restitution of conjugal right under the Pai.seo Marriage and 

Divorce Act is enforceable oiil> in the manner provided in 8. 36 of the 
Act 9 B II. G. 290. T 

(б) Such pioMdion is in sub.titution of, and not in addition to, the ordinary 

remedies provided by S 200 of the Code of Civil Procedure, 1869. 9 
B.H G. 290. U 

(c) By S. 40, of the P.irseo M.irnagc and r)ivorc 0 Act, it is enacted that “ the 

provisions of the Code of Civil Procedure shall, so far as the same 
may bo applicable, apply to suits instituted under this Act ” 9 B. 
H.C 290 (292). Y 

(d) The following observations of the Judge in the above case are worthy of 

being noted — “ As it is, thoro is nothing in the Act to show whether 
the Legislature iiiLondcd that the punishment provided in 8. 36 
should iK'iti addition to, or in Hubsiitution for, tho ordinary remedies 
provided by S 200 of the Code of Ci\il Procedure, If the imprison- 
ment and fine, which mav bo awarded under S. 36, were mtonded 
simply as a piiiiibhinciit for an offuncu, simply as a mode of vindi- 
cating the dignity of the Court, then I see no reason why the aggriev- 
ed by the disobedience to tho decree should nob have his Civil remedy. 
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Jo — it such decree shall not be obeyed by the party — be or she shall be 
liable to be punished^ etc **--{Contimied), 

But if, on the other hand, such imprisonment and fine were intended 
to operate solel} in satisfaction of the decree, or in satisfaction of the 
decree, as well as in pomnni for the contempt, then the party 
aggrieved has no remedy beyond that specifically provided. The 
question which 1 have to decide, is whether the general application 
of 8i ‘iOO of the Code to decrees for the restitution of conjugal right 
is, in the case of Parsecs, superseded by the special provisums of 
S 80 of the Par ice Mariiago and Divorce Act, which prt»vidc*j 
that " if such deci cu shall not be obeyed b) the party againrft whom 
it is paseed he, or she, shall be liable to be punished with simple 
imprisonment for a term which ma> extend to one moiitli, or 
with fine wdiich maj extend to tw'o hundred lupoes, fir with both.” 
The franit*!^ of the Code, in inseiting the pros ision .is to restitution in 
♦ the Parsec Man uige Act must liavo know^n th.it the duty of cohabita- 
tion, which thc> wore d('t(‘rmiiiing to cnfoicc, is regarded in mo.st 
sy-itemn of law as a dnt\ of imperfect oblnjation, and imt to bo enforced 
by (Jouits of law TIu*\ mu^t have kihiwni that in FiiigUiul it has 
been enforced hesitatiiiglv and not without sbrfing protest b) those 
who have thought .ind wiitten on the -.ubject It could not have 
failed to occui to them that force n woman to live with a husband 
whom •’he detdhts t .tu b«* im le.il btsudit to him and to punish her 
with lixtreme s»«\erit\ foi u fu'iing Ln do s > ouly to make our Courts 
the instiuiiicnt ol lh« husband’s revenge It could hardly have 
occurred to thorn that the digiiit} of a Court required that this parti- 
cular act of disobftdiPiiec should be puin-.hi'd iiioit -MWerely than any 
other act of di*- obedience And therfoie, it scenis to mt that m the 
minds of the fi.imei-^of this A'’o, thi‘n‘ must li.ivo V/oon present many 
fon-.idcMtioni wdiieli would induce tlu*m to initigati*, and nonu which 
would induce* tliciii to me lease, the pcn.iltie*^ b\ which co-h.ibitation 
might be enlorcc'l under the gnipr.il iwoMsioiis of the Code of Civil 
Procedure U 13. >1 C ‘ii‘10 W 

(c) The penalty prijvided in S 80 of the Paiscc Marriage and Divorce Act 
appears to be of the baiuc* nature, but it diflers fiom tlio English pro- 
cess, inasmuch as a definite tciiii is fixed for its duration. Under 
the English process the duration of imprisonment to which an obsti- 
nately recusant wife might be ‘,ubjoeted is unlimited, and in the case 
oi Bailee v Batlee to which 1 liave alre.idy alluded, the wife was 
actually conliiiod, until, .is it is staled, she bci .imo a lunatic. The 
framers of the Parsce Mariiage and Divorce Act may have recoiled 
before such a precedent, and may leasonably have considered that it 
was not desirable to subject a wife even to imprisonment for so long 
a period as two years to which she would be li.iblo under the Code •■£ 
Civil Procidure. The contempt of court would certaiiih be suffi- 
ciently punished by the same punishracnt (simpb* imprisoumcnt for 
one month and a fine of two hundred rupees) wdiich iniiy bo aw.ircled 
under S. 100 of the Indian Penal Code for disobedieiico of an order 
promulgated by a public servant and which under S. 103 of the Code 
of Criminal Procedure all courts c\n infiict for a contempt oominittod 
in the presence of the court. Anc., on the other hand, rog.'irding the 
oommitmont as a process in execution, it might well be considered 
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// sucb decree sbaii not be obeyed by the party. ...be or she abalt be 
liable to be puniabed, etc, ”’—{Contvm*ed). 

that if imprisonment for a month would not induce a woman to over- 
come her dislike to her hubband, it would be cruelty to attempt to 
force her to “the lowest degradation of a human being.” 9 B.H.C. 
290 (296. 297). X 

if) Hence the intention of S. 30 of the Parsoe Marriage and Divorce Act is 
that the penalty therein provided should operate not only as a purg- 
ing of the contempt, but in full satisfaction of the decree. 9 B.H.C. 

- 290 (297) Y 

{g) The above-mentioned view seems to be in accordance with that adopted 
by the High Court (Arnold and Westropp, JJ.) in the unpublished case 
of Regina v. Do^subJint Fiamji, to which I have already Hlluded. In 
that case Sir J. Arnold is stated,- in the newspaper report of the case, 
to have said — “ S 10 of the Parsoe Marriage and Divi^rce Act vested 
in the Parseo Matnniouiul Court the powers given by the Code of 
Civil Procedure, and a-* one of the sections of the Code of Civil 
Procedure,— nr , the 200th— gave the pow(‘r of enfoicing, by impii- 
sonmeut or attachment, deciofs for the performance of particular acts, 
it appeared to him that the words whith formed the conclusion of 
S. 36 of the Act merely altered the mode m which the Court should 
enforce its own decrees, and punish a contempt or any disobedience 
of it^ docioos, the alteration being in effect that the punishment 
should consist, not of supple imprisonment and attachment but of 
simple imprisonment and fine ” ^Ir. Justiei' Westropp is stated to 
have added that he concurred in the observation of Air. Justice 
Arnold in reference to the bearing which S 200 of the Civil Proco- 
duio Code had upon the 36t-h section of the Act. The Court seems to 
have held that the penalty provided in S 36 was not a penalty for an 
offence, but a process in execution, as well as for contempt , that as 
such it w'as a process to be enforced, nf)t a Alagistratc, but by the 
court which made the order, and that it was m alteration of, and, 
therefore, in substitution for, the penalties provided b> S. 200 of the 
Civil Procedure Code.” 9 B H.C. 290 (297). Z 

(2) Suits for Feititution in several systems of law and the modes of enforcing de- 
crees therein. 

(i) General * 

The suit for the restitution of conjugal rights is not one which commends 
Itself to all minds, and has not found a place in the judicial system of 
all nations. 9 H.II.C. 290 (293). JL 

(ii) English Laic, 

The English Law allows such suits and enforces them by process of Court. 

(Ibid,) B 

(iii) American Laic. 

r 

(a) Closely as the Americans have in general followed the English law, they 

have deliberatoh excluded from their system the suit for the restitu- 
tion of conjugal rights. 9 B.H.C. 290 (293). 0 

(b) “Over England”, says an American writer (Bishop on Marriage and 

Divorce, 4th ed , vol. i, p 30) with national grandiloquence— “ Over 
England, but not over this country, walks still that spawn of a dark 
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S. - ** If such decree shell not be obeyed by the party . . he or she shall be 
liable to be punished, etc ,** — {Concluded) 

age whose mi^ision it was to keep uncon jugal sinners in the stiaight 
performanue of the holy matrimonial duties, termed the suit for the 
restitution of conjugal rights.*' 

(iv) Scotch Lav>. 

The Scotch Laws enjoin “ adheicnco,” but it does nut appear that they 
enforce a reunion against the wife or against the husband, when 
hateful to either. 0 B H C. 200 (203). D 

(v) Code Napoleoti—French Lau\ 

(rt) The Code Napoleon, which governs the greiiuT part of I'iuropc, has no 
process for compelling the cohaVutatmn of discordant couples or for 
constraining them, .i*' lJlackston<‘ s.irc.istioallv ri’inarhs, “ to come 
together again if either p.iit\ he weak enough to desire it coiitrar\ to 
inclination of the othei." 9 B.H P 2'JO (294). E 

(6) I take these lemarks from Mi Mfuiiucen’s work on I hi* law of marriage 
and divorce (pp. Ill -‘115) — “No I'^nnch lawwer,’' he sa\H, “ever 
proposed the rule expedient of a prison,' (a 1 though the French Uw 
rcpiobates matriiuonial v\ei.ince more streniiou^U than the Kiiglish 
law docs) “ nor W'oulil il b** jUst to sav that ariv Ijiiglish lawwer doli- 
berateh lei ninincridcd a Ibiiig so palpabh t\ r.innical and futile ” 9 

n H.O. 290 1291) P 

(vi) Canon Law 

{a) by toe P anon Law, fioinwhch 'tlic -.uu for the i -^111011011 of conjugal 
rights wMs derived, the luuit could compel cohabitiition m eveiy 
Fciise of the leem 9 Ji II C 290 (291) Q 

(6) Before the Htdoimation lii»wc\ci, tlic courts wer** gcneL.illy coriLoiit to 
enforce their decree^ 1)\ ‘Spiritual icprehoiisioii and cxi.oiiimunii*ation. 
When the Bcclesiastn al Courts lont much of their authority, they 
had to iinokc the aid »»! the Couit of Ch.incciy , -and upon a signifi- 
cnvit fioin tlu* I'kvlcsia'’Lic.il Couit that i pajL\ wm-^ in contempt, the 
Court of Cliaiicci’N would pioceod to enforce obedicncn bv attachment 
and Suqucstiatioii But the paucity ot repoitcd cases shows how 
seldom this power was exercised, and 1 can only find one case — 
Barlee w, B'tt lec \l h'W .101 )— 111 whuh soverit\ .ig.iinst a lecusant 
wife was c in led to an excremc 9 B H C 290 (‘dO-l, 29^9 H 


37. Notwitlistanding anything herein befoie contained, no suit 

shall hf' bi ought in any Couit to enforce any 

No suit to enforce ' 

marriage or contract marriage between F.irsees, or any contract con- 

anaing out ofmar- ne^.t,ed With or arising out of any such marriage, 
riago when husband ^ j o 

under 16, or wife if, at the date of the institution of the suit, the 

under 14 years. husband shall not have coin])leted the age of 

sixtefen years, or the wife sh-ill not have completed the age of 

fourteen years. 

38. In every suit preferu-d under this Act, the case shall be 

Suits with dosed closed doois, should siicli bo tJie wish 

doors. of eitbei of the parties. 
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(Note). 

General. 

N.B. — Compare this section with S. 53 of the Divorce Act IV of 1869;, and 
sec also notes thereunder 

39. [Stamps on plaints and petitions] liep, by Act VII of 1870^ 

40. The provisions of the Code of Civil Procedure shall, so far 
Civil Procedure as the same may be applicable, apply to suits 

Code applied. instituted under this Act. 

(Note) 

General 

N.B — Compiiro this soctinn with S 45 of the Divorce Act (IV of 1869), and 
hoe also notes thoicuiidor 


41 In suits under this Act all questions of law and procedure 
Dctonniirition ol detei luiiied by the presiding Judge; but 


questions of l.iw, pn»- 
cedure and fact. 


the decision on the facts shall be the decision of 
the iiiajoiity of the delegates before whom the 
case IS tried. 


42 An appeal shall lie to the High Couit from the decision of 
any Court estaldished under this Act, whether a 
Couit°^^ Chief ^latriiubnial Ckairb or a Dialrict Matri- 

monial Court, on the ground of the decision being 
contrary to some law or usage having the force of law, or of a subs- 
tantial error or defect m the procediiie or investigation of th^ case 
which may have produced error or defect in the decision of the case 
upon the merits, and on no other ground . ' 

Provided that such appeal be instituted within three calendar 
months after the decision appealed from shall have been pro- 
nounced. 


(Note;^ 

General 

N B. — Compaic tins section with S. 55 of the Divorce Act (IV of 1869). 

43. When the tune hereby limited for appealing against any 
decree dissolving a marriage shall liave expired, and no appeal shall 
have been presented against such decree, or 

when auy such appeal shall have been dibiuissed, or 

when m the result of any appeal any marri- 
to marry declared to be dissolved, but not 

sooner, 

it shall be lawful for the respective parties thereto to marry 
again, as if the prior .marriage had been dissolved by death. 
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(NoU). 

General. 

N.B. — Compare this section with S. 57 of the Divorce Act (IV of 1669). 


V. — 0/ the Children of the Parties, 


M. In any suit under this Act fur obtaining a judicial separa- 
CuBtody of child- *10° 3* decree of nullity of marriage, or for 

ren pendente lite dissolving a aiarriage, the Court may from time 
to time pass such interim orders, and make such provision in the 
final decree as it may deem just and proper, with respect to the 
custody, maintenance and education of the children under the age 
of sixteen years, the marriage of whose parents is the subject of 
such suit, 


and may, after the final decree upon application by petition for 
Orders as to rus purpose, make from time to time all such 


tody of children after 
final decree. 


orders and provisions with respect to tlie custody, 
maintenance and education of such children as 
might have been made by such final docroo, or h} interim orders in 
case the suit for obtaining such decree were still pending. 


(Notes). 

General 

N.B. — Compare thih soctioii with Ss. 41 to 41 of tho Divoicc Act (IV of 
1809) and &ee alao notes thereunder. 

Minority — Guardians— Practice and procedure. 

(a) In a suit by a husband for di voice under section 30 of the Farsi Marriago 
Act, XV of 1865, tho defendant, if under tho age of 21 \ ears,, although 
moro than 18, must be deemed to bo a minor, and a guardian for the 
suit of the defendant must be appointed. 18 B. 36(>. 1 

(5) The Farsi Marriage and Divorce Act treats every Parsi under the age of 21 
as a minor. 13 B. 366 (367). J 

(c) Thus in section 3, in treating of the requisites to the validitv of Parsi 

marriages, it is provided that, in the ca'^o of any Parsi who shall not 
have completed the ago of 21 ye.irs. tho consent of hi.s or her father or 
guardian shall have been provioush given to such man lagc. 18 B. 366 
(367). K 

(d) By section 6 the father or guardian mu^t sign the cuitifieate according to 

the form as shown by the schedule to the Act, the heading to the last 
column of tho said form running thus. — “ Signamn* of father or 
guardian when husband or wife is rzn tnfanL ” 1 ani f^ati^lied, there- 

fore that the defendant is an infant, and I must appnnt a proper 
person to be her guardian for the suit. 18 B, 366 (367). L 
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45. In any case in which the Court shall pronounce a decree 
Settlement o I divorce or judicial separation for adultery of 


wife’s property for 
benefit of children. 


the wife, if it shall be made to appear to the 
Court that the wife is entitled to any property 
either in possession or reversion, the Court may order such settle- 


ment as it shall think reason.ible to be made of such property, or 
any part thereof, for the benefit of the children of the marriage or 
•aay of them. 


General. 


H.B 1 — Coiupjrc this sectuiii with S 39 of Lhu Duoicc Act (IV of 1869). 
N B 2.— For notca, sec notes undci S. 89 of the Ihvorce Act (JV of 1869). 


VI. — Of the Mode of enforcing Penalties under this Act. 

46. All offences under tins Act may be tried by any officer 
^ exorcising the powers of a Magistrate, unless the 
offences 1iiVdcr^th?s pel lod of iiiipi isonment to which the offender 
is liable shall exceed that which such officer is 


competent to award under the law for thr* time being m force iii 
the place in which lie is t'mployed 

When the period oi imprihonfiieiit provided by this Act exceeds 
the period that may be awarded by such ollicei, the otfonder shall 
be committed for trial before the Court of Session. 

47. If any offence \^hlch by this Act is declaied in be punishable 

Tunishmont of With fine and imprisonment not 

offences under Act exceeding SIX months, shall W coriimittod by any 

committed witliin . . _ .. n 

local limits of High person Within the local iiiiiits ot the ordinary 

Court. original Civil jurisdiction of the High Court, such 

offence shall be punishable upon summary conviction by any Magis- 
trate of Police of the place at which such Court is field. 

48. All fines imposed under th(* authority of this Act may, in 

case of non-payment thereof, be levied by distress 
distress. cjffendur’s moveable property by 
warrant under the hand of the officer imposing 

the fine. 


49. In case any such fine shall not be forthwith paid, such 

^ _ officer mav ordt-r the offender to be arrested and 

Pi*oceduro uiitjl 

return made (o diB- kept ID safe ciistod v uiitil the return can be c(Jn- 
tresb wanant. venieritlv made to such warrant of distress, unless 

the offender shall give security to the satisfaction of such officer for 
his appearance at such place and time as shall be appointed for the 
return of the warrant ot distress 
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60. If upon the return of the warrant it shall 

Imprisonment if appear that no sufficient distress can be had 
no sufiBcient dia- 

tress. whereon to levy such fine, and the same shall not 

be forthwith paid, or 

in case it shall appear to the satisfaction of such officer, by the 
confession of the offender or otherwise, that, he has not sufficient 
moveable property whereupon such fine could he levied if a warrant 
of distress were issued, • 

any such officer may, by warrant under his hand, commit the 
offender to prison, for any term not exceeJiii^f tvvu calendar months 
when the iiiiioant of fine shall not excei'd fifty inpees, and for any 
terra not exceeding four calendar montlr^ when the amount shall 
not exceed one liiindred rupeo'^, and for any term not exceeding six 
calendar montli.s in any oUku' case, the commitment to be doter- 
niuiable m each of the cases afoie.^aid on payment of the amount of 
fine. 

VII — MisrcUaneous. 


61. Subject to the provisions contained or referred to in this 
„ , , , Act, the Ills’ll Court shall make such rules and 

R.ules‘ of proro- 

dureof p.irseoM.itii- j'og Illations concerning the practice and procedure 
made^^'HiKhCc^^^ District Matrimonial 

Courts in tlu‘ Presidency oi* Cxovernment in which 
such High Court shall he established, as it may from time to time 
consider expedient, and shall have full power from time to time to 
revoke or alter the same 

All Bucli rules, levocations and alterations shall be published 
in the official (xazette. 

(Notes). 

General 

N.B. — OompiEo this Noction with S 0*2 of thn Divorce Act {IV of 1R69). 


‘Rules , " 


N.B.- For rules ra.ide nmlcr this section foi the Parsi Chief and District 


Matimonial Courts of — 


(1) The Dombay Presideiicv, see Bom. R. A O Vol I. 

(2) Dower Burma, see Burma (hizet to, 1904, Pt TV, p 383 M 

62. The Grovernor General of India in Council may invest the 


Power to invest 
chief executive 
ofRoer with powers 
of Local Govern- 
ment 


chief executive officer of any part of British India 
under the immediate administration of the 
Government of India with the powers vested by 
this Act in a Local Government 


63. [Commencement and extent of Act] Hep. by the JRepeahng 
Act, 1876 (XII of 1876), 
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RULES AND ORDERS UNDER ACT XV OF 1865 (PAESI 
MARRIAGE AND DIVORCE) IN FORCE IN BOMBAY. 

(1) Order constituting Pars! Chief Matrimonial Court in Bombay and District Courts 
In Surat and Poona and their iimits. 

“ Notn.j dated 30th Auqust i4l65, 1305, Vnl. II, p. 486. — The Honour- 

able theClovornoi in Council i..f l>oQiba\ is pleased to notify, under the 
proMsions of Act XV of Softioiis 15 lItkI 18, tbiit the Parsi Chief 

Matrimoni.il Court of Bfnulu\ has been constituted in the Prcsi- 
doucy town <if Boiiibaj and that r.«isi Distiict Matiimonial CourW^ 
have been constituted in the tow ns of Sni.at and Poona, lospectivoly. 

The local limits of the Jurisdiction of the Par•^l District Matrimonial Court of 
Surat include the Districts of Surat and Ahmedabad. 

The local limits of the Juri -.diction of the Par,--! District Matriinonial Court of 
Poon.i includi* the Districts of Pf»on.'i, AhmednaRar, Satara and 
Kaladgi fuci/' Sliolajmr-IIijapn} ) 

The Distiict Registrars at Surat .ind Poona, appomtod under Act XVI of 18G4, 
ba\e luM'ii appointed alsfi Registrir'- (or the pinposi*v, of Act XV of 
IhfiS under Provision-, of Section 7. 

The names of persons to fio l)eieR.ates to aid in the .idjudii‘ation of cases in the 
Parsi Distnct M.i.trimoinal Couitsof Surat and Poon.i will be pub- 
lished hcrcalLoi.” £>Vc Bombay Local Rules midOider--, Vol I, p 27 
(Kd 18%). •. N 

(2) Order oonitituting Parsi District Matrimonial Court for Sind. 

Xotn , dated liHJi Julq I'it)}, li,0 U,, 1^0 j, Vol 11, p l'il> — Under the 
provision-, of S<H lion 17 of Act W of 1800, th“ Honourable* the Dov- 
criior in Council ispU‘a-.'*d to i onstitutc the District Couit of Karachi 
as the Parsi Distiu t M.itninonial Ci»urt tui the Province of Sind, and 
to notif> that the I'»cal limits of tin* ]uri-tliLt]on of lliat Court will he 
coiitermiiious with tho^o of the ProMiiee of Sind 

The Deputy Registrar appointed undei Act XVI ot 1801 is appointed Registrar 
of Parsi Alarnage-. iii Sind, unJei Si*etion 7 of the i^arsi M.irriage and 
Divorce Act, 1.80.7 ’ .See llonibav L.»rMl Rules and Drders, Vol I, 
(Ed. 1H%), p 27. 0 

(3) Settlement of Aden and its dependencies to be included within the jurisdiction 
of the Parsi Chief Matrimonial Court of Bombay 

(а) “ Notn , No ‘Jintl A, dated Ilth Apiil 11 G G , IS91,Pt I, p. 337 — 

The (b)M'rnnr in Cuuneil is 2 ilear»ed to diioet, under Section 19 ot Act 
XV of 1805 (an Act to tleliiie and amend the law i elating to "Marriage 
and Di\oict* among the P.ir.-.is) that thi* Settlement ul Aden and its 
dopcndencies shall be imludcd within the jiirisdictu ii of the I’aisi 
Chief IMatiiiiionial CoiuL ol liiimbay ” Buinbav Local Rules and 
» (Jrders, Vol. I, pp. 27 .iiid 28 (Ed ,8%) P 

(б) “ Notn ,Ng 3378, dated iiith June 1891, B G.G , Wl, Pt I, p 51'*.— 

Efiatum.— In the fToveriimeiit Kotifioati m No 204G-A, dated the 
11th Aiml 1891, published at page 337 of Pait 1 of the Bombay 
Government Gazette of the* 23rd idem, for the words " the Settlement ^ 
of Adun shall be included within the juiisJiction of the Par.si Chief*'^ 
Matrimonial Court of Bombay, ** read ” the Settlement ofyrf^den 



534 Act X¥ of 1866 (the fabsee mabbiahe and divobob). 

EULE8 AND OEDEKS UNDEE ACT XV OP 1865 
(PAESI MAEEIAGE AND DIVOECE) IN FOECE 
IN BOUBkY— (Continued). 

and its dependencies shall be included within the jurisdiction of the 
Parsi Chief Matrimonial Court of Bombay ” See Bombay Local 
Rules and Orders, Vol I, (Ed 189G), p. 28. ' Q 

(4) Rnlei for the Parai Chief and District Matrimonial Courts. 

g “ Noln,t dated 1st September ISbo, B G.Q, 1866, Vol. Iltp. 1026 — Rules and 

Regulations for the Parsi Chief and District Matrimonial Courts in 
the l^resideiicy of Bombay — 

(i) All proceedings shall be regulated by the provisions of the Code of Civil 

Procedure, .save so fai as such provisions may be varied or modified 
by the following rules. 

(ii) In cases when the plaintiff is seeking for a decree of nullity of marriage 

the plaint shall state that no ('ollusiun or connivance exists between 
the plaintiff and the other party to the marriage or alleged marriage, 
and ill cases of dissolution of mairiago on the grounds of adultery, 
that no collusion or connivance exists between the plaintiff and the 
person alleged to have comoiitted adultery. 

(A form of Plaint is niocn. No. J, infra) 

(ill) The defendant shall in eases put in a written statement of his (or her) 
rase, and of liis or her aiiswci to the material allegations in the plaint, 
and shall fib' the same ton days at the least beiore the day appointed 
for the lieariiig of the suit 

(-4 fo7m of Wfitteji statement as aivni. No. II, infra). „ 

No statement shall be received after such period \Mthout special ordei of the 
Court, ill default, the Court shall he empowered to proceed joarte 
on the das appointed for hearing the suit^ 

(iv) All plaint, s, written statements, petitions, and all responsive allegations 

muiit be duly verified, and must be duly stamped pursuant to the 
proMsions of Section 39 of Act XV ol 1805, or they will not be received 
or filed 

(v) In cases involving a decree of nivjlitv of raarnago, or a decree of judicial 

separation, or of dissolutnm of marriage, the defendant shall, in the 
written ststemeut and aiiswci , stale that there is not any collusion 
or connivance between the defend.int and the other party to the 
marriage 

(vi) When an .inswci admitting the fact (»f a mainage between the parties 

lias been filed, aud the husband has appeared in the suit, the wife 
may proceed to file an upplicaiivn jof alimony, iii substance according 
to the Fuim ITT, and a da\ sh.ill be fixed for hearing such applica- 
tion. 

(vn) After an application for alimony has been filed, a copy thereof shall be 
served forthwith upon the husband, and within fifteen days after such 
service he shall file his answer thereto, which shall be subscribed and 
verified in the manner provided for subscribing and verifying plaints, 
or m default the Court will proceed ex parte. 
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EXILES AND OEDEES 'UNDEE ACT XV OF 1865 
(PAESI MAEEIAOE AND DIVOECE) IN FOECE 
IN BOMBAY— (Co}icluded) 

(vili) After the ansxver of the husband has been hied, the wife may apply to 
the Court to decree her alimony pendente hte, provided that the wife 
shall, four days before she so moves the Court, give notice to her 
husband or to his agent or pleader of her intention so to do. 

(ix) Tho wife, subject to any ordei as to costs, may, if not satisfied with the 

husband’s answer, apply to have a day fixed for hearing such applica-* 
tioii, when witnesses may be examined in support of and against such 
application for alimony. 

(x) A wife who has obtained a decree of judicial separation m her favour, 

and has previously filed her application for alimony, may, unless in 
cases when an appeal tn the full Couit is' interposed, move the Court 
to decree her perin.iTieiit alimony , provided that she shall, eight 
days at least before making any such uppliuition, give notice to the 
buhoaiid, his agent, or to his pleader, of her intention so to do. 
Honiba} Tjocal Rules and Orders Vol I, Ed 189G, pp. 28, 29 R 

(5) Rule for regulating the practice and procedure of the Parsi Chief Matrimonial 
Court. 

Noin , dated 2nd Septembc} 1ST3, li.G (J , Pi 7, p 761 — Tho follow- 
ing rule for rcguliitiiig the practice and procedure of the Parsi Cmef 
Matnnionuil Court, has be^u .'made l)\ the High Court under the 
provisions of Seitioii .>1 of Act XV of 18G5 — 

The Parsi CliK'f Matrimonial Court inaj recti ve in evidence, and act upon 
affidavit produced in support of, oi in opposition to, anj interlocutory 
^ application or motion, 

Such aflidavils ma> be made before ain Conmiitsionei for taking affidavits at 
the Original Jurisdiction Side of the High Court, or before the 
Regihtiar or DepuU llegistiar at its Appellate Side ” Bombay Local 
Rule.! and (Jidors, Vol. 1 (Ed. 1896), p. 31. S 

FOliMS 
No. I. 

FORl^I OF PLAINT FOR DIVORCE 
To 

The Judoe of the Paksi chief Matrimonial Court. 

A.B. 

vs. 

G.B. {and R.S at, Oie case may be). 

The day of 186 

1. That the plamtifi was on the day of 1S6 lawfully 

married to C B. at 

2. That after his wd marriage the plaintiff lived and cuhahitud with his said wife 

at * and at , and that the plamtiifi and his said wife 

have had issue of their said marriage, three children, one son and two daughters (as the 
caa§ may be), 

8. That on the of 186 and other days between that 

day and tbe said C B. defendant, in the 

copmitted adultery with R.S. 
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4. That in and during the mouths of January, February, and March 186 the 
said C.B. defendant, frequently met the said R.S. at 

and on divers sui'h occasions committed adultery with the said B.S. 
5 That there is not any collusion oi connivance whatever between the plamtiS 
and the said defendant C.B and R S , or cither of them in respect of this suit. 

The plaintiff, therefore, prays that your Jjordship will proceed to decree (here state 
the relief sought) and that plaintilT have further and other relief in the premises as to 
your Lordship may seem moot. Bombay Local Rules and Orders, Vol. I, (Ed. 1896), 
p. 29. T 

No. II. 

FORM OF ANSWER. 

IN THK PAESI CHIEP" MATRBIONIAL COURT 
The day of 186 . 

A. B. 

vs. 

C. B. 

1, Tho dofondanb O.B. by P.A. his Pleader, Agent, (or in person) saith that she 
doiiios that she committed adultery with R. S. as is sot forth in the said plaint. 

2, The defendant further saith that (jii the day of 186 

and on other days between that day and the said A.B. the plaintiff, 

at , committed adultery with X V., being a niained woman, &c. 

(In like manner the defendant is to state connivance ^ condonation or other matters 
which may be relied on as a ground for dismissing the petition ) 

3, Tho defendant further saith that* 'she i> not colluding oi conniving with the 
plaintiff that he may obtain a decree in thu suit, wherefore this defendant humbly 
prays — 

That your Lordship‘> will be plca.se^l to reject tin pi ay or of the said plaint and 
decree, Ac., Ac. Bombay Local Rulon and Ordoi',, Vol. 1 (Ed. 18%) p 30. * U 

No. III. 

APPLICATION FOR AL1MOn{\ 

TO 

THE Judge of the Parsi Chiei- Matuimoniad Court. 

C. B. 

Vs. 

a. B. 

The daj of 186 . 

The Application of C.B , defendant, the lawful wife of A.B,. showeth. 

1 That the sHid plaintiff A.B. has for mam ycai'. cairicd on the business of 
at and fiom such business denvch the net annual 

income of Rs. 

2. That the said plaintiff A.B. hold.s shares of the Railway 

Company amounting in value to Rs. and yielding a clear annual dividend to 

him of Rs , 

3. That the said plaintiff A B. is possessed of made in his said business 

of to tho value of Rs, • 

(and so on for any other ptopeity, moveable or immoveable, the husband may possess.) 
The defendant, therefoic, humbly ]>t!ivk that ^our Lordship will be pleased to allow 
her such sum or sums of money by wav of alimony pendente Lite {of perma^ient alimony) 
as to your Lordship ‘•nail seem meet Bombay Local Rules and Orders, Vol. I (Ed. 1896) 
pp 30, 31 y 
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4 One of the parties to intended marriage to give notice to 
Registrar. 
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Act. 

20. [Eepealed ] 

21. Penalty for signing declarations or certificates contain- 

ing false statements 


•First Schedule. — Notice of marriage 

Second Schedule — Declarations to be made by the Bridegroom 
and biide. 
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THE SPECIAL MARRIAGE ACT, 18721. 

(Act III OF 1872.) 

[^Pasaed on the 22nd March, 1872'] 

An Act to provide a form of Marriage in certain case.s. 
Whereas it is expedient to provide a form of marriage for 
Preamble persons who do not profess the Christian, Jewish 

Hindu, Muhammadan, Parsi, Buddhist, Sikh or 
Jaina religion, and to legalize certain marriages the validity of 
which is doubtful ; It is hereby enacted as follows : — 

(Notes) 


i,-~**Tbe Specimi Marriage Act, 1872 ** 

(1) Pttlilieation of Bill. 

The Bill as introduced was published in the Gazette of India, 18G8 p. 1403. 

(1-A) Statement of obJeotB and reaeons 

There was no — , the bill as introduced was published in the Gazette of 
India, 1868, p 1403 . A 

(2) The Report of the Select Committee. 

For . Gazette of India, dated ‘ilst December, 1871 , Ibid, 1871, ft. 

V, p. 519. B 

(9) DlMniakina in Counoil. 

For , see Gazette of India, 1868, Supplement, pp 890, 1197 , Ibid, 

1871, Extra Supplement, pp 16, 42 , Jbxd, 1872, Supplement, pp. 2, 

57, 193 and 261. C 

(4) Act inhere declared in force. 

This Act has been declared in force in — 

{a) The Sonthal Parganaa, see Soiithal Farganas Settlement Regulation II of 

1872, S. 3, as, amended by the Sonthal Parganas Justict and Laws 

Regulation, 111 of 1899. D 

(i) Briti'-'h Baluchistan, see the British Baluchistan Laws Regulation 1 of 1890, 
S. 3. B 

(cl Augul and the Khondmals, see the Aiigul District Regulation, 1 of 1894, 
£. 3. F 

(d) It has been declared by notification under S 3 (a) of the Scheduled 
Districts Act, XIV of 1871, to bo in force in the fo]lo\Mng Scheduled 
Districts, namely — 

(i) The Districts of Ilazaribagh, Lohardaga and Man bh urn, and Pargana 

Dhalbhum and the Kolhan in the District of Singbhi.m— Gazette 
of India, 1881, Pt. I, p. 504. The District of Lohardaga included at 
this time the present District of Palomau, which \ias separated in 
1894. The District of Lohardaga is now called the Ranchi District. 

(ii) The North-Western Provinces Tarai, .sm Gazette of India. 1876, Pt. I, 

p. 505. Q 
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“ Tbe Special Marriage Act, §872 (Coiftinwd). 

(5) Hiitory of the Aot—ReaBona for the pasBing of the Act. 

The following have boon taken from the speech of Sir J. Stephen in the 
Legislative Oouncil — 

“ A religious body called the Brahmo Samaj, which has been for many years 
in existence has for sometime past acquired a considerable degree of 
prominence and importanec in most of the groat cities of India. It is 
intcicstiug oiimaiiN .leeouiits , but, above all, because Biahmoism is 
at once the most Kmopeaii of Native leligion^ and the most living of 
all Native versions of European ipligioii One of the points on which 
the Brahmoes have most closely followed English views and one of 
the most important points m thoir wholo system is the matter of 
marriage Brahmo(‘s in common with Englishmen, believe that 
marriage should bo the union for life in all common cases of one 
man with one woman , and the most numerous body of the Brahmoes 
go a step further, and are of opinion that marriage should bo regarded 
in the light of a contract between a mature man and mature woman, 
of a suitable age, and not as a eontraet b\ whu h parents unite together 
children in their infancy Besides thi'^ the Brahmoes agree in object- 
ing to some of the ccremonu's by which Hindus celebrate marriages on 
the ground that they' are idolatrous 

There arc however two classes of Brahmoes, the Adi-Brahma-Samaja, or the 
conservative Br.ihmoes, and the T*rogrcssivo Brahmoes. The Pro- 
gressive Brahmoes have broken fai more dccinivcly with Hinduism 
than the Consor\ciLives 

Ah regards marriage, the dilTerciico between the two parties appears to be this, 
the marriage ceremoiiieh adopted bv the Progressive Brahmoes depart 
more widely from the Hindu Law than those which are in use 
amongst the Adi-Bnihmoes The Adi- Brahmoes indeed contend that 
by Hindu Law, tlicir ceremonies though irregular would bo valid. 
The Progiessive Brahmoes admit that by /Hindu law their marriage 
would be void. Mon-ovor the f ‘regressive Brahmoes arc opposed both 
to infant marriage and poligainv far more decisively than the Conser- 
vative party The foimer, in particular, adopt the European view, 
that main ago is a contnict between the persons mariied ; the latter 
retain the native view, that the father can give away his daughter as 
he thinks right when she is t(^ young to understand the matter. 

In this state of things the Progressive Brahmoes took the opinion of Mr. Gowie, 
then Advocate-fronoral, as to the legal validity of their marriages. 
That opinion wa.s unfavoutablc to the validity of the marriages in 
question 

Upon this the Brahmo eonimumty reprosciited to Lord Lawrence’s Govern- 
ment that they suffered under a great disability by reason of the 
existence of .i state of the law' w’hich practically debarred them from 
marriage unless they adopted a eeromonial to which they had oon- 
RCientious objections. The marriage law of British India, ai he 
understood and as it then was may be shortly described as follows . — 

By the Bengal Civil Courts Act, which consolidates and re-enacts the old 
Begulations, and by corresponding Regulations in Madras and Bombay, 
the Courts are to decide, in questions regarding marriage m which the 
parties are Hindus, according to Hindu law ; if the parties are Muha- 
mmadans, according to Muhammadan law, and, in oases, not speoially 
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/. — “ TUte Speciai Marriage Aci^ i872**—(ConUnued), 

provided for, a>ccordinpr to justice, equity, and good conscrionce 
Custom also has, in most parts of India, the force of law in this matter, 
although tho exact legal ground on which its force stands, differ*, to 
some extent in different parts of the country. There are also a \aricty 
of Act', of Parhamoiit and Acts of lLp Indian legislatures which re- 
gulate marriages between Christians Europeans and Natives, and 
between Parsis As the linihiiioes were neithoi Muhammadans, nor 
Parsib, nor Christians no other mode of marriage was expressly pro- 
vided foi them bv law, and the iiifciencc was draw'n that they \^ei5* 
unable to inai r\ at all 

This being ko, it was necessiirv that a reniLdv had to be provided for the 
lirahinocs The onU tpie'-tion was. wlial reniedj would he appro- 
pnate'" The niO'.t obvious ronie<l\ would liave been no doubt, to give 
the nienibeis of the Hrahrno S.iniJij a Jhll legalizing marriages between 
mcnibi rs of that bodv nni\ Bui the tlimj legi-.latiii e felt tli.it there 
w.i*> a gn* it dilti-niltv in the vva\ «>f donu so Tne see L in ([uestion 

was defuioiit in stabilit\. It wm.s new. and like all new rel]g]out> 
liodies endiiwed with eoii'.ideraMe degiee of Mtaiitv, its doetiines and 
discipliie wete in a \fi. indidinite state To t;i\e a leg.il quasi-coi- 
porale exi*.tenee, for clkIj a iiurjuise as the legiil.ition of iiiai riagi\ to 
sulIi a bod> , w^ould baM* beim \i'r\ diflu ult, espoeially in view 
of the fact that, it had a;ieul\ witliiu a few mmfs of its estallish- 
ment, brcjlreii int<» tw’o seiijons. fliflenng from each other upon 
this \er\ siihjt'et of m.iiiiage. ainongst oiher things. Them w'as 
anotlicr ohjeetimi "iitli a me.i'.ure The fjoveinmcnt were obliged 
to tn'al in.iriMge, Lo ,i foitnii extent, d-iif nninatioiiAil . , hv tho 
fact that, JM till*. <i>iinti\, law' and religion .'ire ''O i lo*.el_\ eiOi- 
nceted togetbt'i, hut -.m h a '.\sleni is in-ist iiir ohm merit, and ought 
not tcj bi' can led fui thei than is ah*‘dntel\ iieei'-.-ai \ . The no\oin- 
iiient could h.iidh assume .i more iiiMduiiis pO'.il.iou than that of 
uudertaKiiig to give a new' form of niiiiii.ige t«> e\cr\ iitw sect wliicli 
did not happen to like t)ie old ones, and of decidirig. at the saute lime, 
whether a particulai body of men did oi did not constitute ii new sett 
of sufficient iniT'Oitanee for sueh a puipo'.e. 

There is, again, thif^ further dithcultj about a denomi rational sjsteni of 
marriage. Ilow’ are we to deal with the case of mainagos hetw'ocii 
people ol differmfc doncininations *’ What to happen if a Bi.ihmo 
wants to marry a Positivist** Are wc to ha\o a Bill f^r Brahmoes 
a Bill for Positivists , a Bill for half and half eouph*s. If so, when a 
few more sects have been estahli.shc'd, and when a Bill has lo be 
framed on the principle of providing for the coinbmaLions of a number 
of thing', taken two together, our statute br.ok, will become .1 regular 
jungle of Mainage Acts Viidi r these cm umsta ice-, Sii ilein\ 
Blaine pioposed to iirikc tho Brahuu* question iJje opportumti for 
pausing a iiieasine ut tlie most comprebeiisue n.iLu e He pioposed 
to pass an Act to legalize marriage bctw'eeii certain Natives of 
India not piofes'-mg the Christian Religion, .ind objciting to be 
married in accordance with the utes ol the Hindu, AJuliammadan, 
Buddhi&t, Parsi, or Jewish religion ’ 
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1.—" The special Marriage Act, IH72’’—[Cmnimutd). 

He introduced tho Bill on the 18th November, 1868, m a spoech of charao- 
teriRtic intorcat and ability, and it waa circulated to the Local 
Goveroments for opinions 

The answers of the Local Governments were received in due course, and were 
laid before me on my arrival in India at the cud of 1869. They were 
unfavourable to the Bill proposed, and stated the grounds upon which 
it was objected to so fully as to supply the Government with all the 
information necessary to enable them to deal with the subject 
finally All the grounds of objection niav, 1 think, be reduced to one, 
nameh , that the Bill, as drawn and circulated, would introduce a 
groat change into Native law, and involve interference with Native 
social relations On a full and repeated consideration of the whole 
subject, the Government were unanimctusly of opinion that this 
objection ought to iJirvail 

We thought that the Bill, as drawn bv Sii Hcjun Maine, would involve an 
iiiterforonre with Native law which w’c did not consider justifiable 
under all the cireunist.inces of the case. 

The Hindu law and religion on the subject of marriage (I need not at present 
lefer to Muhammadanism) aie one and the same thing , that they 
must be adopted as a whole, or reiioiincod as a whole , that if a man 
objects to the Hindu law' of marriage, ho objects to an ossontial part 
of the llnidu religion, ceases to be a Hindu, and must be dealt with 
according to the laws w.hich relate to persons in such a position. 

As a matter of ^trirt law, there can be no doubt of the power of tho Legislative 
C(»uncil to sweep awa\ oi to alter to anv i*xtcnt the whole fa bric of 
Hindu or Muhiiminadan law just as it has the legal powei to do many 
either things which no one of ouliiian sense or humanity would? for a 
moment think of. Our objections towards these s> stems of law is a 
moral obligation and must be construed .iccordiiigl> . This obligation 
has been justly appreciated and acted upoif b> successive generations of 
Indian statesmen , and its true nature can be shortly expressed as 
follow'h. — “Native law's should not be changed by direct legislation, 
except in extreme cases, though the} nia} and ought to bo moulded 
by the Courts of Justice, so as to suit the changing circumstances of 
society. 

“ Laws relating to such subjects as ^larriage have their root in the every 
deepest feelings, and in the whole history, of a nation . nor is it 
easy to imagine a more tyrannical or a more presumptuous abuse of 
superior force, than that which would be involved in any attempt to 
bring the views and practices of one nation, upon such subjects, into 
harnion} with those of other nations, who;>o institutions and charac- 
ters have been cast in a totally different mould. I should feel as 
little sMiipathy for an attempt to turn Hindus mto Englishmen by 
Acts of the Legislative Council, us foi attempts to turn Englishmen 
into Hindus by Act of Parliament. 

till' James Stephen then proceeded to con'.idei the question whether the Bill as 
originally fiained b\ Sir H. Maino constituted an interference with 
Hindu Ijuw, and to state the leasons which led him to think that it 
did Ho then laid befoie the Council the bill which was subsequently 
passed as Act HI of 1N7'2. 
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l.—*‘ The Special Marriage Act, 1872 "—(Continued). 

Even this bill as framed by Sir James Stephen evoked much adverse criticism 
from the Native community, but it was mido into Law in spite of 
such adverse reception from those whom the law was intended to 
afiect. 

The chief points of criticism as well as the reasons that induced the (rovern- 
ment to pass the enactment mere lucidly summarized in the con- 
cluding bpeech of the President Th(‘ President said — “ I give my 
unhesitating adherence to th<* Bill embodied in the prosout draft, and 
I am unable to recognize the validit/ of the objecti>ns which havG'^ 
been offered to its provihiotis>- These oljjections fall under the three 
following heads — 

“1. It is urged that the widely pei missive character of the Bill opens a door to 
precipitate and immoral marriages . 

“2. That the Bill goes beyond the actual necessities of the case 

“3. That the inea'.uro is ctlculatod to produce uneasiness and discontoiit in 
the Hindu and Musalmari communities throughout the country. 

“I am not disposed to attribute inueh importance to the argument that the 
Bill, even in its original form, would have acted as a provocation or 
facilitN to imprudent or dt moralizing connections If wc regard the 
powerful influence excited by familv relations and the prescriptions of 
caste in tills cnuMtr\ , it does not seem pnbablfe to me that many 
Xiorsons would h.ive availed.,,! hcm-»e]vGs of the liberty embodied in the 
mcasun* to contract engagements of an unw’orthj nature But all 
hazard of such an evil h.is been obliterated b^' tbc limitations of age 
now imiKised, with refeiencc both to the man .iiid the woman, in the 
case of persons insirr\ing without the consent of parents or guardians. 
The stipulations ui this resjiect are now so prudent and guarded that 
there docs not seem to be the least room left for the operation of 
deception or passion 

“The fact that the Bill as now drawui is not limited to existing necessities, but 
that it contemplates and embraces the contingencies of a remote 
future, IS, in m^ mind, an argument in favour of the measure, not 
agaiii‘'t it It seems far moie eousistont with thi‘ princijiles of our 
legislation and iloverninent to admit religious equality as a general 
right, than to grant it a-^ .i favoui m particular cases. The conten- 
tion of the opponents of the measure is, that as one sect after another 
separates itself fiom the ancient religious communities of the country, 
each band of fugitives shr»uld bi* sxieciallv admitted to the prerogative 
of lawful mariiage. I deem il in< >lo conformable to the maxim and 
principles of our administiation that the rule of religious equality 
should be broadly and boldly laid down, and th.it all should bo freely 
and spontaneouslv admitted to claim and eiijoj’ its benefits Not can 
I think it desirable that questions of a delicate and irritating 
character should be frequently raised by reiterated legislation Bj 
adopting the provisimis of the present Bill, we put a ^top to agitation. 
B\ sanctioning the jiroposed fimcndnieiits, we shouid revive and ex- 
asperate agitat mil foi an indefinite period 

“ The capital argument urged against the present measuio is the apprehension 
that it will be su£iceptible>Jof misinterpretation , that it will create a 
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" Tbe special Marriage Act, 1872 ^’--{Continued), 

feeling of alarm in the minds of the old Musalman and Hindu, com- 
munities, and be regarded as a covert attack upon their religious and 
national customs and institutions I confess that I do not see any- 
thing in the nature of the alleged provocation which is likely to 
maintain dura>)lc suspicions and resentments. Nor do I see that any 
dissatisfaction or suspicion that might temporarily exist would bo of 
a general and dangerous character In what class, I ask, would this 
alleged discontent exist Not in the educated and respectable, though 
restricted, class who have onjovod the full benefits of European culture 
and who have broken with the customs and institutions of their fore- 
fathers— for it is for the protection f'f those that the present measure is 
contrivt'd not among the numerous and valuable order of Natives, 
who have appropriated tothemsolves the advantages of highest English 
education in the highest degree, but who, from real conviction, or 
fiom a sentiment <»f national piety and pride, have remained attached 
to the beliefs and habits of the pa^t — for this class, from which our 
most valuable public servants are drawn, arc thoronghly ccnvmcod of 
thi' earnest desire which the English flovornment cherish to occupy 
an impartial position, indulgent and bcne\olont to all not among 
the daik and dense masse-i of the lowei castes, industrial or agricul- 
tural— for to these, this Bill and all similar measures will remain for 
iigCH, or at least for veais, absolutely unknown The impressions 
which have been so much spoken of, might, 1 admit, have more sway 
with a certain middle-das'! of Natives, who are partly educated , who 
are disposed to criticize and appreciate the policy of Government 
without being fully cognizant of its real views , who are strongly 
attached to the old standards of faith and social life, and aresi^spici- 
ous of innovjition from authority— in fact, who are half cnlighlonod. 

I admit that there is a class among whom a Bill of this character may 
be regarded as an aggression on the part of Government, or, if not as a 
direct aggression, as anicMsure under cover of w'hich the institutions of 
religion and caste iua\ bogradiiall> sapped and weakened But, even 
here, I think that, if the question is allowed to subside into silence, 
little duiablc effect will be produced. The operation of the Bill will 
be rarolj felt or seen It wull cease to attract atteution It will die 
out m the popular memory, and be forgotten Nor must we forget 
that, as education becomo'! moio diffused, the .suspicions and resent- 
mentb to which I have alluded will have less and less force. What 
gives offence now will give no offence a few years henoe. 

“ In the rare ca.se.s in which the operation of the Act becomes felt and known, 

I am not without a hope that the effect will bomotimes be rather good 
than evil. The seceding communities from the old religions are not 
at all likclv to be of a profligate character. They will probably be 
composed of men of intelligence and morality. When the mi/idle 
class of public m the provinces come to understand the movement 
hotter ; when they sec that these spoculativc religionists are persons 
of w’ortb, and that marriage with them, far from being a oarelessi 
precarious, secular contract, is a religious tic, solemnized 'by a decent 
and holy rite, the Native public will, 1 suspect, regard the motives and 
provisions of the Bill rather with favour than repugnance. In a word, 
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l.—“Tbe Special Marriage Act, IST2"—(Cotaitmed). 

I am disposed to believe that the provisions of the measure, as draft- 
ed by my honourable friend, Mr. Stephen, will give substantial and 
permanent satisfaction and proteution to the classes for whoso woltaro 
it is destined, and will not produce those prejudicial results in other 
classes which the opponents of the Bill would pursuade us to expect.’' 

(6) Scope of the Act. 

(a) This Act IS, as its title indicate-., “.in A. t to provide a form of marriage in 

certain eases ” 19 0. 2.Sli (‘i'Jl) iT 

(b) Any provision with regard to capacity to marrv, or with regard to rights 

of property, would be entirolv btnond tin* scope of this Act 19 C. 289 
0291). ‘ I 

(7) Reaion for framing the will in its present general form. 

“When relief in any mattoi cnnniM ted with religion was sought by any sect or 
body of the Natives of India and when a case for such relief was esta- 
blished, Jt) Would be good polic\ to confine to lelicf to the paiticular 
sect oi bod\ making tin* application Considering the unknown 
di'pths of Native feeling on these -^ubji'cts. it would generally bo 
butter not to generalize bc\ond the immediate neeessity and hence 
Mr Maiue thought the poliey which eoiiliiicd the relief of the Native 
Convcits Marriage Jlissolution Act to Christians was sound, although 
there wcic doubtless othtr clas in the same position But after 
much roiiveisation with the Native gentleman Mr Maine had con- 
viTKcd liiiiisulf that the creed of the Bralimoes lacked stability. The 
process li\ which the* seel wa-. foimi'd might be inen'asing m activity, 
but there seemed also U) be gr living disinidiu ition to accept any sect 
of common tenets It would be dillitult for legal purposes to define 
a Brahmo and if no dolinition were given, tliciu might shortly be 
petitions for relief b\ persons who were in the same legal position as 
the present applicant-, but who dcclaied that they could not con- 
.scientioush call theiiisoUes Brahmous Hence the Bill had been drawn 
with some degree of geiieraliU ” See Gazette of ludui, 1968 Part V, 
p. 890. J 

(8) NeoeiBity for Feligions ceremonial. 

“With religious eeieinonial this Bill would not be concerned. The Brahmoofi 
could ! 1 (M to the n-quiremcnts of the law whatever ritual the> pre- 
ferred, and the result w'oukl be that, as in hcicral Kiiropoan countries, 
there would be first a civil and afterwards a religious marriage.” 
[Ibid ) K 

(9) Principle on which this Act is based to one of religious toleration. 

^ (n) This Act only involves a very small ej tension of the principle of the Ux 

Zoci Act (XXI of 1850). That Act relieved from all ci\il disabilities 
persons excommunicated from any Native religion, o'-, in other w'ords, 
the first generation of Coiivorts ui dissidents, but it did not expressly 
provide relief to the second and ulterior generations. The opinion was 
partly repaired by the decision of the Privy Council and would be in 
part supplied by the prosent measure.” iJbid.) L 
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“ The SpecimI Marriage Act, 1872*' -^Concluded), 

{h) S. 9 of Beg. VII of 183'i and Act XXI of 1850 provided for the protection 
of the rightH of inheritance. But they omitted to provide for the 
right of contracting marriage, without which inheritance cannot 
arise. One roh'ion, however, why we bhould remove the difficulty is 
that, it iR entirely the creation of the BritiRh administration of 
Justice in this country. It might strike every man that by our in- 
troduction of legal ideas and our administration of justice through 
regular Courts, we give a solidity and rigidity to Native usage, which 
it docs not natuKiily |K)ssess In order to pievont the monstrous 
injustice which occasionally results from this process, we must 
control it by the propei instrument -timely legislation See Gazette 
of India, 1HG8. Part V, p 1197 M 

1 This Act extends to the whole of British 

Local extent. _ _ 

India. 

[Commencement^ licp Act XVI of 1874. 

2. Marriages may be celebrated under this Act between per- 
sons neither of whom professes the Christian or 
w^ch^'^^°marriligcs Jewish, oi* the Hindu or the Muhammadan, 

under Act may be or the Parsi or the Buddhist, or the Sikh or the 
celobiatod , i 

Jama religion, upon the tollowmg conditions : — 

(1) neither party must, at the time of the marriage, have a 
husband or wife living ; 

(2) the man must have completed his age of eighteen y^ars, 

and the woman lier age of fourteen years, according to the Gre- 
gorian calendar ; f 

(13) each party must, if hi' or she has not completed the age of 
twenty-one years, have obtained the consent of his or her father or 
guardian to the marriage , 

(4) the parties must not be related to each other in any degree 
of consanguinity or affinity which would according to any law to 
which either of them is suliject, render a marriage between them 
illegal. 

1st Proviso . — No such law or custom, other than one relating 
to consanguinity or affinity, shall prevent them from marrying. 

2nd Proviso . — No law or custom as to consanguinity shall pre- 
vent them from marrvmg, unless a relationship can be traced be- 
tween the parties through some common ancestor, who stands to 
each of them in a nearer relationship than that of great-great- 
grand-father or great-great-grand-mother, or unless one of the 
parties is the lineal ancestor, or the brother or sister of some lineal 
ancestor, of the other. 
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8 . The Local Government may appoint one or more liegistrars 
under this Act, either by name or as holding any 

MM?MgS°8trar°! *1“® Portion of the 

territory subject to its administration The offi- 
cer so appointed shall be called “ Registrar of Marriages under Act 
III of 1H7‘2,” and is hereinafter referred to as “the Registrar/ 
The portion of territory for which anv such officer is appointed 
shall be deemed his district. 

(Notes) 

General. 

N B. 1. — For notificafcious appointing Registrarh undei thih Ejection for district 
in — 


(rt) Assam, see As'^am Rules, Manual, Ed , 1R9S, p ‘2C 
(6) Burma, see Buima (ra/etto, 1902, Pt T, p G07 
(c) Hoiiiha_\ Pres idenc-v . .see Bomliav Rules .111(1 Order. 

(fi) (Vntral Provinces, see Civil Proec lure Rulc-^ .lud Ordori 
(e) United Provinces of Agra and Oudh, see notiheation quoted at 
p. 42 of the Noith-West Provinces and Oudh List of Local 
Rules and ( )rdcrs, Pld , 1894 


N.B,2.—- Compare this suction with S. 7 of Aet XV of 1872 (Cbrihtian 
^lamago) 


One of the parties 
to intended mar- 
riage to give notice 
to Registrar. 


4 When 71 marriage is intended to be 
solemnized under this Act, one of the parties must 
give notice in wilting to the Registrar before 
whom it IS to lie solemnized. 


The Registrar to whom such notice is given must be the 
Registrar of a district within which otu‘ at least of the parties to 
the marriage has resided for lourteen days before such notice is 
given. 

Such notice may be in the form given in the first schedule to 
this Act. 

(Note). 

General. 


N.B. — Compare thi.s section with S. 38 of Act XV of 1872 (Christian 
Marriage^ 

6. The Registrar shall file all such notices and keep them with 
the records of his office, and shall also forthwith 

Notice to bo filed , , - , . , , 

and copy entered in enter a true copy ot every such notice in a book 

Marriage Notice purpos? furnished to him by the 

Book. 

Government, to be called the " Man lage Notice 
Book under Act III of 1872,” and such book shall be open at all 
reasonable times, without fee, to all persons desirous of inspecting 
the same. 
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(Mote) 

General. 

N.B — Compare this sgcUou with 8. 40 of Act XV of 1872 (Christian 
Marnagti). 

6 . Fourteeu days after notice of an intended marriage has 

been given under section 4, such marriage may 
solemnized, unless it has been previously 
^ objected to in the manner hereinafter mentioned. 

Any person may object to any such marriage on the ground 
that it would contravene some one or more of the conditions pres- 
cribed in els. (1), (12), (8) or (1) of section 2 

The nature of the objection made shall be recorded in writing 
by the Registrar m the register, and shall, if necessary, be read over 
and explained to the person making the objection, and shall be 
signed by him or on his behalf 

(Note). 

General 

N B. — Compare this section with Ss. ‘20 and 44 of Act XV of 1872 (Chiistiari 
Marriage) 

7. On receipt of such notice of objection the Registrar shall 

Procoduro on ro proceed to solemnize the marriage until the 

coipt of objection lapse of fourteen days from the receipt of such 
objection, if there be a Court of competent jurisdiction open a£ the 
time, or, if there be no such Court open at the time, until the lapse 
of fourteen days from the opening of such Court 

The person objecting to the intended marriage may file, a suit 
Objector may file Court having local jurisdiction (other 

than a Court of Small Causes) for a declaratory 
decree, declaring that such marriage would contravene some one or 
more of the conditions prescribed m els. (1), (2), (8) or (4) of sec- 
tion 2. 

(Note), 

General. 


N.B. — Compare this tjcclion with Ss. 45 to 46 of Act XV of 1872 (ChristiBn 
Marriage) 

8 . The officer before whom such suit is filed shall thereupon 

Ce.hficttteofiiiing person piesenting it a certificate to the 

of.suit to be lodged effect that such suit has been filed. If such certi- 
with Regibtr.ii ficate bc lodged with the Registrar within fourteen 

days from the leceipt of notice of ol)]ection, if there be a Court of 
competent jurisdiction open at the time, or, if there be no such Court 



8b. 8 to 10] Act 111 cf 1872 (the special makkiage act). 


549 


open at the time, within foui teen days of the opening of such Court, 
the marriage shall not be solemnized till the decision of such Court 
has been given and the period allowed by Jaw^ for appeals from such 
decision has elapsed ; or, if there be an apjieal from such decision, 
till the decision of tlio Appellate Court has been given. 

If such certilicatt^ be not lodged in the manner and wuthin the 
period prescribed in the last preceding paragraph, or if the decision 
of the Court be that such marriage would not contravene any one 
or more of the conditions prescribed in clause (1), (2), (3), or (4) of 
section 2, such marriage may be solemnized 

If the decision of such Court be that the marriage in question 
W'ould contravene any one or more of th(‘ conditions prescribed m 
clause (i), (2), (3), or (1) of .section 2, the marriage shall not be 
solemnized. 

(Note). 

General. 

N B — (Jomparc thi^ section with S-.. 41 to IS of Act W ot 1H72 (Christiiin 
MairniRo). 

9 Any Court m which anv such siiit as is rcd'cricd to in sec. 7 

Ooiitt m.iv duo ***‘''^ that the 

when cii)]octiou not (jl)]fctiiiii \v!is not I oasoiiuliio iind hotni ti'lf, inllict 

rodsoiijUilG. , , , . , 

• a line, not exceeding one tiiousaiid ru[)e(-‘S, on the 

person objecting, and award it, or any [lait of it, to the parties to 
the intended luarriage 

(Note) 

General 

N B — Compau' ihi.x Uini with S-i. 19 .iml 07 nf Ai i \ V of lS7il (Christian 
Marriii^t*) 

10 Before the uiaiiiage is solemnized, the parties and three 

Dedaration i)\ vvitne.sses shall, in lhi‘ pieseiice of the Kegistrar, 

parties and wit- sign a declaiation iii the foi in contained m the 

11QSB£5S« 

second schedule tc» this Act 11 eitJier party has 
not completed thi* age of twentv-one \ears, the declaration shall 
also be signed by ins or her father or guardian, except in the case 
of a widow, and, in eve.iy case, it shall be countersigned by the 
Registrar. 

(Notes). 

General. 

N B — Oonipare this section w'ltli IS. 51 of Act XV of lS7‘i (Christian 
Marriage). 
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QeneTBl— (Concluded), 


Hindu vidow remarrying under the proYleions of this Act— Effect on her pro- 
prietary rights— Act XV of 1856. 

(a) A Hindu widow inherited the propeity of her husband, taking therein the 
estate of a Hindu widow. She afterwards married a second husband, 
not a Hindu, lu the form proNided by Act III of 1872, having first 
made a declaration, as required by section 10 of that Act, that she 
WAS not a Hindu Held, b\ the niajontj of the T^ull Bench (Prmsep, 
J., dissenting) that by her second marriage she forfeited her interest 
in hei first husband’s estate in favour of the next heir, all rights 
which ail's widow inav have in her deceased husband’s property by 
inheritance to her husband bfMiig expressly determined by section 2 
of the Hindu Widow’ ^ IMarnago Act (XV of 1856) upon her remarriage. 
(19 C. 289.) 

(h) S. 2 of Act XV (jf lH5t) docs not applv to aH Hindu widows ro-marrying, 
hut only to Ifiiidu widows rcmariMiig as Hindus undoi Hindu Law as 
piovidcd by the Act (Pet Ptui'^cp, J.) 19 C 2H9 


11. The marniigc shiill bo snlemnized iii the presence of the 
]\egistrar and of the three witnesses who signed 
bo^okmmzcd^^^ declaration. It may be solemnized in any 

form, jirovided that t‘arh par tv says to the other, 
m the presence and hearing of the liegistnir and witnesses, “ I, 
[4], take thee, L-®]» kiwful wife (or husband).” 


(Note) 

General 

f 

N.B. — Conipaio this section with S. 51 of Act XV of 1872 (Christian 
^larriAge) 

12. The marriage may In^ celebrated eitlicr at the office of the 
liegistiar oi at siieli uthei place, within reason- 
place whore miir- able distance of tfte office of tlie Registrar, as the 
uizod. parties desire* Riovided that the Local Govern- 

ment may piej-crilu* the conditions 1 under which 
such mairiages may be solemnized at places other than the Regis- 
trar’s office, and the additional fees io be paid thereupon 

(Notes). 

f . — ** Provided that the Local Government may prescribe conditions, 6tc ^ " 
N.B. — For luJcs made imdci tins section for. — 

(а) Abfiam, aee Assam Rules manual, Ed., JS93, p 27. 

(б) United Provinocb of Agia And Oudh See Notification quoted at p. 42 of 

the North West I'niMUces and Oudh list of Local Rules and Ordeis, 
Ed., 1894. 
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18. When the marriage has been solemnized, the Kegistrar 
shall enter a certificate thereof in a book to be 
marmgV ^ ^ ^ ° purpose and to be called the 

“ Marriage Certificate Book under Act III of 
187*2,” in the form given in the third schedule to this Act, and sucli 
certificate shall be signed liy the parties lo the marriage and the 
three witnesses. 

(Note) V 

General. 

N.B.— -Compare this seetiou with S 51 of A. t XV of 1872 (Christian 
Marriage) 

13- A ^I’he Kegistrar shall send to the Kegistrar General of 

Births, Deaths and Marriages for the territories 
within which his district is situate, at such intervals 
as the Governor (Toneral in Council from tune to 
time directs h a tiue copy certified by him, in 
such form as the Govoriior General in Council 
from time to time prescribes, oi all entries made 
by him in the said marriage ceitificato l>ook since the last of such 
intervals 


Tran^^mihSioii of 
certified copies of 
entries m marnagr 
certificate hook to 
the Registrar- 
Geiioi.il of Births, 
Deaths and Mar- 
riages 


(Notes). 

N B. 1. -Compjiio till‘d vlioM with S "» > uf Vol XV of 1872 (Christian 
Marn.igii). 

N B ‘2.— so(’tioii w.is iii-Mah'il hs S 2‘1 cf tlii* Births, DlmLIis and 
^lairiagu Registration Aft, \ I of ’S.so. 

/ — “ At such intervals . directs. ** 

Orderi iaiued under this section. 

For—, see Ga/otW ol Indi.i, ISS‘1 Sup, p ‘12 1 . \ itfil infra (at the end of 
this Aot), 

2 — The last of such intervals *' 

Duty of Registrar General — Indexes of certified copies 

Afl to — to makt* and keep indexes ol lli*' ivititu'd sent to hi-? ottice under 

this section See Act VI ol 1880, S. 7 

14 . The Local (lovernmcnt shdll prescnlie the lt*es to be paid 
to the Registrar for the duties to be discharged 
by him undei this Act 

The Begistrai may, if he think fit, demand payment of any 
such fee before solemnization of the mariiage or peLfurmance of 
any other duty m respect of which it is payable 

The said Marriage Certificate Book shall at all reasonable times 
be open for inspection, and shall be ad nissible as evidence of the 
truth of the statements therein containec. Certified extracts there- 
from shall on application be given by the Registrar on the payment 
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to him by the applicant of a fee to be fixed by the Local Govern- 
ment for each such extract 

(Notes) 

I Fees 

For Bcales of fees to be paid to Regsitrars of marriage prescribed by— 

(a) The (rovcrnmcnt nf Bombav, sec Bom. R and 0. 

(t) riiirniii, see Burma (ra/i»‘LU‘, 19CVJ, I't. I, ij, 737 

(c) Chief CoiiimiS'.ionor, Central I’rovinee^, sec C.P R and 0 

[d) Government, United I’ttivinees, see Notification quoted at page 4‘2 nf the 

Noith- Western riovinces and Oudh list of Local Rules and Orders, 
Ed., 1894. 

15. Every person who, being at tlie time married, procures a 


Penalty on mar- 
ried person u^al^^- Act, shall l)C deemed to have committed an offence 
ing again under Act y - Indian Penal Code, 

XLV of 1860 

‘as the case may be , and the marriage so solemnized is void. 

16. Every person mained under this Act who, during the 
lifetime of his or her wife or husband, liontracts 
marriage, shall be subject to the penal- 
ties provided in sections 494 and 495 of the Indian 
XLV of 1860 . Penal (’ode lor the offence oi marrying again during the lifetime of 
a husband or wife, whatever ina\ be tlie religion which he or she 
professed at the time oi such second marriage 
IV of 1869. 17. The Indian Divorce Act shall apph to all marriages'con- 

indian Uivoki* tracted under this Act, and any such marriage 
Act to apph jjp declared null or di^solvcnl in the manner 

therein provided, and for the causes therein mentioned, or on the 
ground that it contravenes some one oi mort’ of the conditions pre- 
scribed m clause (1), (*i), (d), or (4) of section *2 of this Act 

18 The issue of marriages sf^enmized under this Act shall, if 
Law to appi> to marry under this Act, be deemed to be sub- 

isRue of mrirnagys ject to the law tf) which their fathers weie subject 
as to the prohibition of marriages by reason of 
consanguinity and aflinity, and tlie provisos to section 2 of this Act 
shall apply to them. 

19. Nothing in tins Act contained shall affect the validity of 

any mnrnage not solemnized under its provisions; 
Saving of mam- • o r « » 

ages solemnized nor shall this Act be deemed directly or indirectly 
un^d^eTTct. affect the validity of any mode of contracting 

marriage ; but, if the validity of any such mode 
shall hereafter come into question before any Court, such question 
shall be decided if this Act had not been passed 


maiTifage of himself to bo solemnized under this 


XLV of 1860. 


Punishment 

bigamy. 


IV of 1869. 


otherwise 
under Act, 
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20 , {Regintry of marriages contracted before imsung of /lc^] 

Bep. by the repealing Act, 1876 (XII of 1876). 

21. Every person making, signing or attesting any declarauion 

or certificate prescribed by this Act, containing a 

mfXc\*^arations^!!r statement which is false, and which he either 

cortificatos contain- knows 01' liclieves t«j be false or does not believe 
mg fake ‘statements. , ,, i ,, r ,i /■/. 

to be true, shall be det nied guilty of the offence^ 
described in section 199 of the Indian Penal Code. XLVonseo. 


(Note). 

General. 

N B — CMmp.'irc this scctinn with S. Tir; of Act XV of 1872 (Christian 
Marriagp) 


FIRST SCHEDULE 
(See sectinn 1 1 
N(rriCK (►F MAtthlVOE 

To , a Registiai of Marriages under Act III of IHTI 

for the District. 

• 1 hereby give you notice that a marriage under Act III of J872 
IS intended to be had, within three cahnidar months fiom the date 
hereof, between me and the other part) lierein named and 
described (that is to sav) --- 


Names. Condition 

1 

Rank 01 
profession 

Age 

Dwcllm^;- 

phicc 

' Length of 
iGhidence. 

1 

1 ^ 
i S' ~ 
fc g 

«) Ss 

Vu 

? 

'I 

c 


, 1 

1 ^ 

X 1:2 

c ' 



! ^ 

1 

1 

0 

1 

1 

1 . 

! 

1 


1 

i 

i 

1 

CD 

Spinsi 

\ 

1 

1 1 

1 ' 1 

.L . 1 

s 

1 

1 

! 

j 

Witness my hand, this 



(lav of 

187 



(Signed) 

A.B. 
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SECOND SCHEDULE. 

{See aection 10.) 

Declaration to be viade by the Bridegroom. 

I, A J3, hereby declare as follows : — 

1. I am at the present time unmarried • 

2. I do not profess the Christian, Jewish, Hindu, Muhammadan, 
Parsi, Buddhist, Sikh or Jama religion : 

3. I have completed my age of eighteen years ; 

4. I am not related to C D [the bride^ in any degree of con- 
sanguinity or affinity which would, according to the law to which 
I am subject, or to which the said C D is subject, and subject to the 
provisos of cl. (4) of section 2 of Act III of 1K72, render a marriage 
between us illegal ; 

[/l/id when the bridegroom has not completed his age of twenty- 
one years 

5. The consent of my father [or guardian, as the case may he] 
has been given to a mairiage between myself and G D, and has not 
been revoked .J 

(5. I am aware that, if any statement in this declaration is false, 
and if in making such statement I either know or believe it tO be 
false, or do not believe it to be true, I am liable to imprisonment, 
and also' to fine ^ 

(Signed) A B [the bridegroom] . 

\Deelarathon to be made by the Bride. 

I, C D, hereiiy declare as tollpws : — 

1. I am at the' present time unmarried : 

2 r do not profess:' the Christian, Jewish, Hinda, Muhammadan, 
Parsi, Buddhist, Sikh oi’ Jaina religion 

3. I have completed ' niy age of fourteen years : 

4. I am not related to^ [the bridegroom] in any degree of 
consanguinity or affinity wljiUch would, according to the law to which 
I am subject, or to which thfC said A B is subject, and subject to the 
provisos of clause (4) of s<vC^’on ‘2 of Act 111 of 1B72, render a 
marriage between us illegal : I 

[And when the bride haiSnot completed her age of twmtg-one 
years, unless she ts a widow : V 
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5. The consent of M my father [or guardian, as the case 
may be] , has been given to a marriage between myself and A B 
and has not been revoked :] 

6. I am aware that, if any statement in this declaration is 
false, and if in making such statement 1 either know or believe it 
to be false, or do not believe it to be true, I am liable to imprison- 
ment, and also to tine. 

(Signed) C D [the bride] . ^ 

Signed in our presence by the above-named A B and C D : 

Gi/,| 

I [three witnesses]. 
A'L.) 

[And when the bridegiooin or hrulc has not completed the age 
of twenty-one years, except in the case of a widow : 

Signed in my presence and with my consent by the above- 
named A B and C D : 

M N, the father [or guardian] 
of the above-named A B (or C D, 
as the case may be) ] 
(Countersigned) E F, 
Registrar of Marriages under Act 111 of 
1872 for the District of 
* Dated the day of IH 

THIKD SCHEDULE 
(See section IS ) 

Registrar's Certificate 

I, E F, certify that, on the of 18 

appeared before me A B and C D, each of wlioiii in my pri'sence 
and in the presence of three credible witnesses, whose names are 
signed hereunder, made th«" declarations required by Act Jll of 
187‘2, and that a marriage under the said Act was solemnized be- 
tween them in my presence 

(Signed) E F, 

Regist?a? of Marriages under Art 111 of 
, 1S72 for the District of 

((Signed A B, 

G H,) ^ C D, 

I J , ' (three witnesses) 

KL,\ 

day of 


Dated the 


IS 
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FOUETH SCHEDULE 

{Repealed by the Repealing Act, lH7(i (XII of 1876. )~\ 

EULES AND OEDEES MADE UNDEE ACT III OF 1872 
(SPECIAL MAEEIAGE). 

I.— GENEBAL. 

Transmission of returns ur.dcr the Special Marriage and Parsi Marriage and 
Divorce Acts, ld(i5 and 1872, to Begistrars-Gcuoral under Act VI of 
1886. 

Besolution No {Judicial), dated the 9ih August, lb89»^lu exeroiso of the 

powers conferred b} section 13- A of Act III of 1872 {to provide a form 
of martiaqe in cetiain cases), and section 8- A of the Parsi Marriage 
and Divorce Act, 1805, the f lOvernor-fTeneral m Council is pleased to 
issue the following orders — 

Copies of entries m the marriage CertiGcate Rook pi escribed in section 13 of 
Act ITT of 1872 and m the* Registei of Marriages referred to in section 
6 of the Parsi Marriage and Divoice Act, 18G5, which Registrars, ex- 
cept b\ the Registrar appointed by the Chief Justice of the High Court 
of Judicature at Bombay under Act XV of 1865, under these Acts are 
required to send to the Registrars-Cxoneral of Births, Deaths and 
Marriages appointed under the Births, Deaths and Marriages Registra- 
tion Aot, 1886, shall be certified in the form set forth in the folhiwiug 
schedule, and shall he sent at intervals of three months, on or as 
nearly as pos-,iblo after the 1st Januar\ , April, Jul> and October in 
OJieh >car 

Should no entiles be made in a Man Ligc Certificati' Jtook, oi aRcgistorofMarri- 
ages, as the case may be during the preceding throe months, a Certifi- 
cate to this cllect shall be sent to the Rcgistrar-( leneral concerned. 

SCHEDULE. ' 

Fotm nf Cettificate of bulk oj copies of enbws in Murriage Certificate Book 
under Act 111 of ib?3 (or Register nf iMariiages undci Llie Parsi Marriage and Divorce 
Act, 1865, as the case may be} to be sent to liet/isba? O'caered. 

Certified that the above, which contains oiiiries fioni No.. __ regarding 

_ _.to No. icgardiug ^ , is a true copy of all the cntriQB m 

the Martiage Certificate Book under Act IJI ol 1872 (or Bigistei of Mai nages under Act 
XV of 1865, ns the case inay be) kept bv me for thi three inoiiths ending the 
da> of IH 

Dated the _ of 

(Sigfiatute,) 

Registrar of Marriages under Act HI of 1872 
(or Registrai under the Parsi Marriage and 
Divorce Act, 1865, as the case may be) for 
{local area) • 

See Gazette of India, lo89, Pt VI. Supplement, p. 921, printed also m the general 
Statutory Rules and Orders, Vol 1, 1907, p. 315. 

II -BENGAL 

Notification dated the 4th June, 1872 (published lu the Calcutta Gazette of 1872, 
p. 2858). 
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II.— BRNOAD— 

The Lieutenant- (Tovernor is pleased to publish the following rules under Act ITT 
of 1B72 in supersession of those published in the Cj>lc‘utta Gazette of the 22iid May 1872, 
page 2322 — 

[Buis I requitinq marrtnges to be registered by ox-oftino Registrars, <&c, has been 
cancelled by Notification dated the '^3rd Match, 7.S75, pos7, :*90 

2. ITiider the provisions of section 14 of the Act, the Lieutenant-Governor has 
been pleased to prescribe the following scale of fees to be charged by a Marriage Registrar 
for the duties to bo discharged by him — 

Bs. A P, 

(1) For receiving notice of marriage under section 4 of the Act .080 

(2) For receiving objection to such notice under sLction 6 ..080 

(3) For receipt of declaration under seotioii 10 and subsequent attend- 

ance at marriage in the Registrar’s olhee, section 11 ... 10 0 

l4) F'oi giving a certified cxtiact finni marriage Certificate Book, 

section 14 .. ... ... .080 

(5) For registration of in image alieidi contracted, section 20 ..100 

(G) For registering a marriage at ,in\ other time than thi* office hours 

prcscTibcd b\ rule an <*\Lr.i f<v of lupee-^ . 2 0 0 

3. Kver\ Registrar must gi\c publn n.iticc of Llii‘ place wlicic he holds hih office, 
and IS bound to regisLis marriages then* All i t*gl•^t^ aLioiis at the office arc to be made 
between the hours of 10 A.M. and 5 P.M., imlc-^s ihc specwil too nieiitionod in rule 2, 
clause (6), is paid. 

4 The place, othi'r than a Registrar'* ofln ««, where a iii.iniagc is to be registered 
shall bu determined by the parties them'*! Uc*-, who shall specify such place in wilting 
at the time when the notice tif intended m image is given t(» tho Registrar. 

6 If hucli place is not mure than fi\»* miles distant fiom the Registrar’s office, 
the fee for registering the marriage shall be Rs f , and if more than five miles distant, 
an additional fee of 4 annas per mile shall be ch irged 

G. When a marriage is solemnized atanv plice other than the Registrar’s office 
it may be registered at any reasonable hour 

7. All Rogi'*trars are n-quiml to post a iiitH-e of every intended marriage publicly 
and conspicuously m then offices foi fourtoi’n d’i\s licfore regisleniig such marriage. 

Notification dated the 'i3td Match, I>i7a {published in C'dcutln Gazette of 187'*, 

Pitt I, p d'il,) 

In modihcatinu of the uotifi'Mfioii of the 4th .lime, 1H72, the Lieutenant-Governor 
IS pleased to caned the rule whidi reijuiics that nia’iiages uuder Act III of 1872 shall 
be registered by eJ'-ojjkw R(*gi«.trai onU at the oftine of the Mariiage Registrai and at 
no other place. 

In rule 4 of the rules app.-ndi'd to the iiotilieatiou of the above date, the words “ by 
a Registrar other than an ex- 'Iticio Registrar ” are to be omitted. 

See Bengal Lo^al Rules and tbders, (1U03) Vol. IT, pp. 289, 290. 

Hi —BOM AY 

Order appointifU} ex-ofhcio Registrars of Marnages and ficirvj the scale of fees to be 

paid to them. 

Noin-, dated ISth September 1672, B G G., 1672, Pt. I, p lO/O.^Undcr the provi- 
sions of Section 3 of Act III of 1872, the Honourable the Govornoi in Council it. pleased 
to appoint tho following persons to bu ex-officio Regntrars of IMarriage. under that Act 
in the Bombay Presidency — 

For tho Oitv of Bombay. The Registrar and Sub-Registrar appemted under Act 
VITl of 1871 for tho District and Sub- District of Fort 
and Colaba under that Act. 


71 
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111.— BDliTr.A \-—{C<mchuled). 


For the MofupRil The Srh-RpRistrars appointed under Act VIII of 1871 

foi the Central Sub-Divisions m the Registrars’ Dis- 
tricts iindct that Act as hereafter specified ; each Sub< 
Registrar of such Central Sub-Division to be Regis- 
trar of Mariiages under Art Ilf of 1872, for a District 
co-exteiisivo with the Registrar’s Ihstrict in which he 
K rmploird undor Act VIII of 1871 


For Aden .. ... The Registrar apponitcd under Aot VIII of 1871. 

f 

Under the provision-? of Section 14 of the said Act, No III of 1872, His Rxoollency 
the Governor in Council is also plc.i^^rd to Jay down the following scale of fees to be 
paid to the Registrars of IMarriagO'. nndei the said Art — 


of 


For the solemnization of a Marriage at lh(‘ Oflicc rf a 
Marriages 

For such holcmriiz.itiou at a private house within a radius 
from the Office of a Registrar of Marriages 
For such solemnization at a pnvati house hevond six miles ... 

For the legist rition of a notice under Section 4 of the Act 
For the logistration of an obiet lion undei Sort ion (» of the Act 
I\)r a copy of a Marriage ceitiheate 

For eveiv other application which m.i\ be neeessarv under the Aot 


Registrar of 

... Rs. 5 
six miles 

p, 35 

.. „ 30 

Annas. H 
... Rupee 1 

M 1 

...Annas. 8 


The fees shall be cieditoil to the Fund known as tlu* Registration Fund when the 
marriage is solriiiiiized at the Oltiis* of Regi-^trai of M.ii i i.igcs, but when the Regis- 
tr.ir attends .it anv other pkn r, Rupc *1 ."i (cily of Llie fei* paid ->111111 be ercditod to the 
Registration Fund, ‘iiid the lemiiniier b • lirld to bi* the prn|iiisite of the Registrar 

The following Sub-Registnu •> aie deelaird to be Sub- Registrars of the Central Sub- 
Divisions of the several Rcgistiation Di^tncts under Act III of 1871. ^ 


1 >iRtriet 

Sub-Rcgistrai . ' 

Station. 


■ 1 

1 Oujarnt. ! 

1 

I 

Ahmcdabad 

Broach 

Kaira 

Pancli Mahal- 
Surat 

1 1 

Spc( lal Siib-Rcgistr.irof Alimedabad and P.-iskroi. i 
' Special Sub-Registrar of Bioaeh 
. Sper liil Sub-Registiars of i||iaira .i.nd Mehniadabad ' 
... ! Sub-Hegistrai of Godhra 

Special Suli-Rcgistr.ir of Surat .ind rdioiasi . . 

Ahmcdabad. 

Broach. 

Kaira. 

Godhra. 

Surat 


Konlan. ; 


All bag 

Ratnagiri 

Thaiia 

. . Special Sub-Registrar of Alibng .. ' 

Spe( lal Sub-Rrgistrat i)fR.itniigin and S\to\\df*h. 1 
' Spi'cial Sub-Rt'gistrar of Salsette 

All bag. 

Ratnagiri. 

Thana. 


Deccan, 


Ahmednagar 

Khandesh 

Nasik 

Poona 

Satara 

Sholapur 

.. 1 Spei lal Sub- Ricgistrai of Ahmednagar ... 

. . 1 Special Snb-Registr.ir of Dhiilia 

. . 1 Special Sub-Registrar of Nasik 

. . j Special Sub-Registrai of HaveJi and Cantonment 

1 of Poona ... 

. . ! Special Sub-Registrar of Satara 
.. 1 Special Sub-Registiar of Sholapur 

Ahmednagaf. 

^ Dhulia. 

1 Nasik. 

1 Poona 

Satara. 

1 Sholapur. 
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District. I Siib-Kogistriii . | Station. 

Southern Mo}atha Country. 

Belgdum ... I Special Sub-Registrai of Hclgauin . * Bclgauui. 

Dharwar .. Special Sub-Rf'gi->triii of Dharwar .. I)harw.ii, 

Kaladgi ... , Special Suh-Bogibtrar of Kigalkol . Bagalkot (there 

noSub-Rc'gmtrar 

, .4t. Kaladgi from 

whidi Bagalkot i 
, IS distant only 
, 0 niiles, 

Xortk KuiiLint 

Kanara ..! Special Siib-Rcgi-.trai of ivaiwai . . Ivaiu.u 

Siiui. 

1 

Frontier DisLiicl.. i Sul) Kcgi ti.n ui .l.i* niMiKid I Jacoluii.arl 

Hyderabad . [ Sp*'i m1 SuL-Ucgi-^U u ut Il\<lei.i^.id 1 lUdcrabad. 

Karachi ... i Sul. Registrar of Karachi .. j K.ir.ichi 

Shikarpur jSpeti.il Sub-Rcgisti.ir cil Shik.upin I Shik.irpui. 

Thar and F’lirkar |Siil)-Rcu;i -tiar of Umaikot j Umarkot 

See Domba\ Ijfdil Kule'.and nniei^, JS‘J(.), \ul. I, pp %, 99. 

TV.— UNITED I‘R0V1N( Ks ( iF A(J U\ ANlx U DH. 

The folloicttuj I ules Juth been made hi/ the (faicfnnun! af the I’hiu i Vnv inceh of Aqra 
and Otidh undet see/ious 3 /- and 11 oj Ad 111 of Ih?'! it's amenucd hy Act VI of — 

1. Magistrates i-f di-.Lm Is «*ha]l l)i* < . ona\a Ki'gi ir.ii .'f M.nnaees under Act HI 
of 187'jlf thoic disiiict sliill be « outeriiiiTMiis with Llii i m il luiiiL' ot t.heir juiisdu - 
tion, as prescribed und)*i Aet \ oi 

2. Marriages shall be registeied li ,'/ ottt''in Reei..irji , ouh a( tin ii •'tlice-. and at 
no other place 

3. All Rogistrai.s othci ihaii Magi-tiau*. ol di-tiicLs must give publu' notiei* of the 
place where IIipn hold tin ii otluv. 

4. Mariiagcs at the Kogi-li.ii ■.oilm .b.ill hi '■••l.*iuni>,ed brt wi'iui the bouih of 10 a m , 
and 4 p.m., unless the addilmiiil bf iiujilmmil i.i lln nib* b d.iusc {d), is paid 

5. The following Ilf. ‘hall l»' pail 1 )i Ih iliilu*-. 1 « m diahaigid b\ Rcgistiais 
under the Act — 

Us A P 

ia) Fm ii’ci-ipL ol ii'»lii I uliniiiiagi iui.I.m i.h.iii 1 . 0 S 0 

(b) For rc' I ipl ol oil]!-. io 'll' li iiotii t utidi r si i l imi t) 0 S 0 

<r) Foi ivi I'lpl f>t det lai ai ii 11 u'ldii sflnai in an 1 'iih^i’ 

qiK'iit .'Iti'iulfiici at .1 iiiaiiiam lu the Hegislr.ii ' • 

ofticc uniltT SCI tioii 11 ... 1 0 0 

(d) For atteudiiig at a inai nai.f i.t aii> olhi i tune than the 

office houii- presci lin'd bv iiiU d, an additional fiv of 2 0 0 

(fl) For giving a cortitied cxtr.ict from the inaniagc eciti- 

fjL lie book under section 1 1 ..080 

6. Marriages to be registered bv .a Registrar other than sin cx-ejffirto Registiar, 
may be solemnized at anv place oilier Ilian the Registrar’f. oflicc, whi-h ina\ lie 
determined by. the parties themselves, who shall specify such place in writing at the 
time when notice of the intended marriage is given to the Registrar. 



560 


Aot 111 of 1872 (thk special mabbiage act). 


IV.-UNITEP PROVINCES OP AGRA AND OUDH— (Co»cZi«i«i). 

7< Tf such place la not more than live miles distant from the Begistrar’n office, 
the fee for registering the marriage shall be Hs 4 ; and, if more than five miles distant, 
an additional fee of four annas per mile shall ho chargod. 

8. When a marrugc is to be solemnized .it any place other than the Bcgistrar's 
office, it shall take place at an\ reasonable hour. 

9. All fees paid under these rules to ex officio Registrars shall be credited to Govern- 
ment. 
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THE 

INDIAN CHRISTIAN MARRIAGE ACT, 1872^ 

(Act XV op 


[PasscfZ on the 18th Juitj, 187^.'] 

An Act to consolidate and amend the late relating to the solemni- 
zation in India of the mairiages of Christians. 

Whereas it is expedient to consol idate''^ and amend the law 
„ relating to the solemnisation in India of the 

iiiarriageK of persons professing the Christian 
religion ; It is hereby enacted as IoIIowm — 

/. — “ The Indian Christian Marriage Act, 1872 .** 

N.B. — This Act, IS based on 14 and L5 Vic. chs 10 and 5S, Geo. HI, ch. 84 
(both statutes reUti* to iiitirrhige^ in liulia and are now no longer in 
forced and Acts V of IS52 and V of IBOo , the last two Acts were 
n [ 1 C lied b\ this Act 

(1) Statement of Objects and Reaflons. 

For , Gii/ottc of India, 1871, Pt V, p 474. JL 

(a) Proceedings in Council. 

P'or , see Gii/cttc oi IndiJ,, H70, Supplement j). 1077 , Ibid., 1871, 

Supplement, pp 142r«, l(’»r» , Ibul , 1872, Supplement pp. 257, 728, 
742, 805, 8 Id and 8 r,S B 

(3) Act where declared in force. 

This Act has been dechired in fon'c in — 

{a} Upper l^unna gcnerallv, except the Slian States, spp Hurmii Laws Act 
XIII of 1898, fi. 1 and S«*h. T. C 

(5) The Hill District «>f Arakan, see the Ariikan Hill Dietnct Laws Regula- 
tion, IX ot 1874, B M. D 

(c) Hntish Baluchistan, see the Baliichistiin Laws Rog. I of 1890, S. 3. E 

(d) The Sonthal Paigaiui'^, see the Sonthal Pargaiias Settlement Regulation, 

III of 1872. as amended hv the Sonlhal Pargaiias Justice and Laws 
Regulation HI «if 1899. F 

(e) Also h\ notifu'.'iticui under S. ‘5 of the Scheduled Districts Act XIV of 

1874, 111 the foll«»wing sfliedulcd Districts namely — 

/i) The Districts of llazarihagli, Lohardaga and Mfuihhuni, and Pargana 
, Uhalhhuni and the Kolhan in the District of Singhhum, sge Gazette 

of India, 1881, Pt I, p. 504 , G 

(ii) The North-Webteni Provinces Tarai, s «6 Gazette of India, 1876, Pt. I, 
p. 505. H 

U 0 to.— The District of Lohardaga, now called the Ranchi District {see Calcutta 
Gazette, 1899, Pt. I, Ip 44), included at this time the Palamau 
District, which was separated in 1894. 1 
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I — " The Indian Christian Marriage Act, 1 87 2” -‘{Concluded^. 

(3-a) Framing of the Act. 

The Act XV of 1872 ifa, \cry badly and clumsily drawn. 14 M 312 (352). 

(Pur Collins, C.J.) J 

<8-5) Scope of the Aot 

“ There w.'is little doubt that the iiitontion of the Bill, as introduced, was 
',implv to deal with the form-, and ooremnnics of marriage ; it wab to 
be what it called itself — A Bill to regulate the law for the solemnim- 
, tion of marriage, not a Bill to regulate the Marn.ige Law, This has 

nothing to do with the essence of the contract " See Gazette of India, 
1872, Suppt., p. 805. K 

(4) Statutei relating to— How interpreted. 

(а) “ In mtcrpieting statute-^ relative to marriage and its formalities, mere 

prohihitor\ words have never boon hi‘ld to cieate a nullity, unless 
that nullity is declaiud in the Act.” Biowiio and PowJos on Divorce, 
7th Ed., 1905, p 94. L 

(б) The Acts of colonial legislature^, where the English law prevails, must be 

goveincd by the same rnle'i of construction as prevail in England. 
Catterall V. Swteiman, iBsohcTi 317 (1845). M 

2.— ** To consolidate ** 

Reasona for the passing of the present Act— Previous state of the law, defects in, 
how sought to be remedied. 

(a) The Bill provided for the coUatiou into one enactmenl of the provisions of 
the Sth. 11 and 15 Vic. c 40 and the Indian Acta V of 186*2 and V of 
18(55 with such albeiaiious of woidiiig cand arrangement as were in- 
cidenlal to ihc piocc'^s of coiisolid.il lou. Jt further compri.sed throe 
substaiiti il .inieiidments of the then existing l.iw 

At the time, orilj Act V of 1H52 extended to the tointoricb of Native Princes 
in .ilhaiicc with Hei Majesty, and the ^e was great doubt as to the 
validity of a marn.ige .loleninized between the Chijstian subjects of 
Tier Maji'sty in Nali\»* States otherwise than in the presence of a 
MarriJige-Regi'.tiai .ippointcd under that Act, even if the marriage be 
solemnized b} an ordained elergyinau of aii> of the est.iblished church- 
es, and in eonforiuiU with the cci onion h*s and iMUstonis of .such 
churches. ^ 

The Bill was framed to icmove this doubt b\ extending the entire law relating 
tr^ Christian luairiagcs to Native states in alliance with Her Majesty. 

There was also some ambiguitv in the provisions of the existing law as to the 
submission of returns uf niarriages solemnized between Native Chris- 
tians For statistical purposcri the Indian Government was required 
to tiansniit to England the returns of ^marriages solcmui/ed between 
' British subjects who, though lesideiit in this country, retained their 
Erglnli doniRilo, and to meet this roquiromcnt, the law obliged 
persons registering Christian marriages to submit with regularity the 
returns of such mariiagos. 

The wording and arrangement of the provisions of the then existing law 
relative to this obligation, did not clearly indicate its intended extent. 
There had been, from time to time, since the passing of Act V of 1865, 
various references to the Local Governments on the subject, and the 
orders passed thereon did not evince a uniform interpretation of the 
requirements of the law on the part of the Executive, 
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2 , — “ To consoiidsio (Concluded) 

This Act was so framed as to lay down flLiarlv the rule that the returns of 
marnaRGR between Naiive-Cbnsti:in-, howMoever they mif^ht have been 
solemnized, \vere not required 

The most important amendment m.ide bv this Act was in regard to 
marriages between Niiti\t‘-Chi isti ms, cither of whom was a 
minor The framers of tlie then exi'^ting law, actuated by the 
desire of making the forms of iiumiiige between Native-Chnsliana of 
the poorer and uneducated cla-'ics .i- simple and urioxpensivc as 
possible, dispensed with call notice;, aiid icquircd only that the persons 
intending marriage should be of a spccitiod age, — which in the case 
of ])oth male and female was consider, il)l\ l)olov\ that which constituted 
inajoiity even amongst tlie nalues of tins country -and that they 
should not stand inrclitum tnc.ub other within the prohibited 
degrees of coiisanguiiitv mid alliiiity -app.iiuiifcl^f as prescribed by the 
English • anon, though this was imt i‘xprcssly spcLMtiocl to be such. 

The practical efTei t of this was t.» drpnvc Natue Christian parents of that 
control over the action of their ihildtori iii the mtv important matter 
of contracting marriages whu'h the 1 iw -u cii'Lc'iii ga\o to parents of 
all countries and Croed-, Tin- result of l.lio cnai tiueut of Part V of Act 
V of 1806 was 111 .ill prohibilitv o\et Ini'll (si b\ the legislatuie of that 
year Further, sevcial leading iiieii of the N.it've-Christian com- 
munity submitted a meimuial to thw (lo\»'iniiicnt on the subject, 
pointing out the extienie b ydship inllicted on them In the legislation 
referred to, with wdiich moinorial the (TO\crniiient was in entire 
syinpatliy To thi". i/riev.mce, a reiiioiU was provided for ]»y S. 54 
of the Pill Tint section wms iiilcndiMl u'.loie thi' power of control 
of which N.itive-Christi.in paieiits hid in eii deprived by the then 
existing law, w ithoiii uiitoducing the noriee'^ and forms uiisuited to 
the pooler and uu»*du«Mted i las,cs, and whieh was the special object 
of past legislation lo a\oid .SVc Spei'eh by the Tfon l\Ir. Cockerell in 
iTitioduf iiig tlie {'hnsti.iii ^laniage JJilJ on Lbc lUth October, 1871 M 

(b) Many of Ihe diiriciili les wlie li tin Olin-l.imi Mainage Act XV of 1872 
was intended to avoid wi're produced hv lbc m.iniici in which the 
snvei.il Acts that w«*ie sought lobe •■on olid.ito'i bv that measure {v%ai , 
Act V of 1862 , Act V of ISbo , St- It and 15 Vic C. XL , 58 (leo. 
Cap. weie pieced togetliei and b\ the uncertaintv which arose 
from the cross icfcpmces to one another contained in them. Hence 
the present i niisolid.iting \ct Sve the '-peceh of ]\Ir Stephen in the 
Legislative Council on the I'ttb (K t 1871 0 

IMihliminaky 


1. This Aft may be cal loci the Indian Chris- 
tian Marriage Act, J87*2. 

, It extends to the whole of BriMsh India, and, so far only as 
regards (Uiristian subjects of Her Majesty, to the 
Extent. territories ol Native Princes and States m alliance 

with Her Majesty 

[Commencement'] Hep. by the liepealinq Act, IH74 {XVI of 
1874), 


Short title. 



570 AotXY of 1872 (the Indian Christian mabriahe act), [is. 1 toS 


(Note). 

L—** Territories of Native Priaces aad States in alHance with Her 
Majesty. " 

Reason for extendln£[ the Act to the— 

Priur to the passing of this Ai;tunl\ AlL V of 1S52 extended to the toiritories of 
Natne Prince^ m iilliaiice with Her Majesty, and there was great doubt 
as to the validiU of a inairiage soleiimized between the Christian 
suhjei'ts of Her MajesU iii Native States otherwise than in the 
presence of a Man lage- Registrar appointed undci that Act, even if 
the raarnage was solemnized !>> an ordained clergjman in any of the 
cstablishfd Churches, and ni conformity with the ceremonies and 
customs of such churches. 

This Act wanted to remove this doubt hj extending the entire law 
relating to Christian marriages to Native States iii alliance with 
Her Majesty ” Se^ Ga/ottc of India, 1871, Part V. Suppt., p. 142G. P 

2 The enactments .specified in tlie filth schedule hereto an- 
Euactiiients le- noxed are repealed, but not so as to invalidate 
any marnaffe confirmed by, or solemnized under, 
any such enactment 

And all appointments made, licenses granted, consents given, 
certificates issued, and othci things duly done under any such 
enactment shall be deemed to be respectively made, granted, given, 
issued and done under this Act. 

VII of 1870 . clause XXIV of section 19 of the Court-fees Act, 1870, the 

following shall be substituted — 

“ XXIV, Petitions under the Indian Christian Marriage Act, 
1872, sections 40 and 48 ” 


Interpri't lit 1011 3. In this Act, unless there is something 

repugnant in the subject or context, — 

“ Church of England ” and “ Anglican ” mean and apply to the 
Church of England as liy-law established , 

“ Church of Scotland ” means the Church of Scotland as by 
law established ; 

Church of lloniu " and “ Roman Catholic ” Tiiean and apply 
to the Church which regards the Pope of Rome as its spiritual head ; 

“ Church ” includes any chapel or other building generally used 
for public Christian wcibhip , 

“ Minor ” means^a person who has not completed the age of 
twenty-one years and who is not a widower or a widow ; 

“ Native State ” means the territories of any Native Prince qv 
State in alliance with Her Majesty ; 



Is. 8 to 5] Act X¥ of 1872 (the Indian Christian marbuoe act). 571 


the expression “ Christians means persons professing the 
Christian religion ; 

and the expression “ Native-Christians ” includes the Christian 
descendants of Natives of India converted to Christianity, as well as 
such converts. 

“ Eegistrar General of Births, Deaths and Marriages ” means 
a Eegistrar General of Births, Deaths and Marriages appointed^ 
under the Births, Deaths and Marriages Registration Act, 1886. 

(Note). 

N B. — The last para of thiK bpction was added by the Birtfah, Deaths and 
Marriage Registration Act VI of 188C, S. 30, cl. (a). 


PART I 

The persons by whom Mauriaoes may bk solemnized. 

4. Every marriage between persons, one or both of whom is or 

Marriages to be ^ ^ Christian, or Christians, shall be solem- 
soiemnized accord- nized in accordance with the provisions of the 
ingtoAct. following section, and any such marriage 

solemnized otherwise than in accordance with such provisions shall 
be void. 

^ (Motes) 

General 

N.B.- See notes undt'i S 5 mffa. 

Scope and effect of the ■eetlon. 

The Soctjnii p»Tmils tho iij.ii i lagc of ,i rhi inlian with a pci sou who is not a 
christMii. See U B.R. (]K97-1‘J0J), V..1 11, I8« (491j Q 

/ —"Or are." 

N B. — The words “ 01 are ' were iiihorted bv the Repealing and Amending 
Act XII of 1891, Sell 11 

Persons by whom 

marriages ma> be 6. Mai riagos niav ])e solemnized in India — 
solemnized. 

(1) by any person who has received ejuscopal ordination, pro- 
vided that the marriage be solemnized according to th^ rules, rites, 
ceremonies and customs of the Church of which he is a minister , 

(2) by any Clergyman of the Church of Scotland, provided 
that such marriage be solemnized according to the rules, iites, 
ceremonies and customs ol the Church of Scotland , 

(3) by any Mimstei of religion licensed imdei ihis Act to 
solemnize mariiages : 


VI of 1886. 
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(4) by, or in the presence of, a Marriage-Eegistrar appointed 
under this Act ; 

(5) by any person licensed under this Act to grant certificates 
of marriage between Native -Christians. 

(Notes). 

General. 

KNCJLISH LAW. 

(1) PreBumptioD in favour of marriage, 

(а) All legal prchumptions .dc in favoui of the Viilidity of a marriage Catter- 

all V Sweetman, 1 Robert. 304 (1845) R 

(б) In suiiis for nullitj the burden of proof is on the party seeking to impugn 

the marriage. Cuno v. Cuna, L R., '2 II. L. Sc. Ap. .300 , 29 L T. 
316. S 

(2) Marriage what ii 

The word “mairiiigo”, si-» understood in the Illnglish Court, means the 
voluiit<ir 3 union for life of one man and rmc woman to the exclusion 
uf all others, as uiidci stood m Christian countries. Browne and 
Powles on Divoicc, 7th Kd , 1905, p. 89. Hyde v. Hyde, L.R. 
1 P. A n. 130. T 

(3) Parties to marriage 

(a) All persons may mans afcorJing to tht Laws of England unless they 
labour under tho following disabilities — (i) Prior marriage, (ii) In- 
sanity, (ill) Er.iud or coeirion, (iv) Consanguiinty or afiirmiU 
1 Blackstone, 4.14 U 

(6j A legal marriage can only be contracted l)\ single persons — under winch 
term are included wuiowors, widows, and divorced persons— not 
being within the pruhibitcd dcgieos of d)nsanqumity or affinity, both 
of whom aie consenting and of sound mind, aiicl able to perform tho 
duties of matrimony. Browne and Powlcs on Divorce, 7th Ed. i 
1905, p, 92 Y 

(4) Prior marriage, a bar to marriage 

Marriage b> a person whose hushaurf m wife i-. still living is bigamy. R. v. 

Hai borne, 2 Ad A E! 54U W 

(5) Insanity, if bar to-marriage 

(а) Tnsanits prevent-, eon.-icnt, whn*h indispens.iblc to marriage, as to all 

other cnuti.K ts. Stephen’s Com .Sth Ed Vol. 2, pp. 62, 240 X 

(б) Marriage, like all othei civil (oiituuts, will be invalidated by want of con- 

sent of eapabJe persons. Turnn v Meyets, 1 ilagg C.C. 414 , Hancock 
^ Peaty, L R , 1 P A f). 335. Y 

Incapacity of mind— Effect. 

One of the grounds fot a suit foi nullity is incapucit^ of mind, or as it is 
commonly L.illi-d, insinit\ , and in IJuntock v Peaty, Lord Penzance 
on this point -avs ‘ The law upon this subjeet is clear and without 
difficulty. It is tbu-> stated by Lord Stowell m Turner v. Meyers : 
“It restb on the simple proposition, that marriage is a contract as 
well as a religious vow, and, like all other contracts, will be invalida- 
ted by the want of consent of capable persons." And it may surely tie 
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added that, if any contract mom than aiiothei m capable of being 
invalidated on the ground of the ins}iiui \ of cither of the contracting 
parties, it should be the ctmtidct of marriage, an act by which the 
parties bind their property and then pfi'.ons foi the rest of their lives.” 
Browne and Powlcs on Di\oif.\ Ttli Ed , ]'J0o, p. IIT* Z 

(7) Marriage of a lunatic during a lucid interval. 

The following is extracted tiuin Mt. Ilanimick Mainagu Laws of England,* 
“ The marriage of a luiiatK not uiidei a .oininih->ioii of Juiiac) during 
a lucid interval is valid In cases of the m\cterale malady it has 
been held that there aio lucid intor\ai>- v. In'ii the mind is apparontlv 
latioiial upon all subjects, and no Fxniplom f)l delusion can be called 
loith on any subiect , th.iL, tin* disotdcT being foi the time absent, 
legal ai ts may U pcifoiuicd It is, huv\c\i'i. dilliciilt to prove a lucid 
iiiler\al, be( .iii'.c tin io1.il .ihsciice of all delusions cannot easily be 
.iscertained In .1 ■ 1*^1 when Ibe test amen tar \ lapaciti of a por.son 
was in quM-. I ion, tin s.initv of tin mii'niitwa. m a great measure, 
inferred from the nitcrn.il cliii.tcloi wisdi'iii (d the ai-t itself, and 
the will w.c eslabhdii'd But w ilb l‘'*■^pect It) inairiagi*, the entire 
absence of wi-dt <111 111 I In .icl will uilaml not. l»t' conclusive against 
the s.iMit\ oftbcp.i,, rin iM.ni, in the be^t e>ci cisc of bjs lua'On, 
might nut he awiM nian , >'jd ibc tiue "t ion Jii iitdi ii case is as to 
the .anit\ (»l tht piil\ n >• (lie » '.duMiid ibc ud Loid Stow ell was 
<d opinion tU.it im ciidtanc would la iifin uni to niduti* the Court to 
prorioiiin <• ac.nu'^t tin .iiiilN t»f .111 .n I h* wbndi tbe man himself, 
n(»t distju iliticil lo pii'of 111 iM-..iiiil\, .nlbcii iinl from which he does 
not bini.'i'lf pra\ t«) be u lien a ’ {\ntiniqht \ Cmtimqlit, 1 Phill. 
\)Q , Turnei v MvifCis, I Il.igg Con G *111, Tlammick’s Marriage 
Law’.s of hnigland, iiid Ed , p E'. A 

(8) Burden of proof as to lucid interval— Opinion of Lord Thurlow 

“The (lucstioii of iiis.init) b.is hem di-^iiii-^cd in sc^cialebiboiate judgments by’ 
eminent judges With icspecl to lutid int.ei\.ils, Loid Thurlow 
ruled that ‘ tb“ buiden of pi.iof alt.iehes on the parc\ alleging such 
hicid inlei v.il, wIjo jtusI show --aiut^ and competence at the period 
whv-n the .u l w'as done, and to whn b the lucid intiuval rofei.s , and it i.s 
of cijual import aiici th.it. the eMdenec in sufipcrt of the allegation of i 
lucid intei\al sliMuld be as strong as wheio the obioet of the pioof is to 
e.itablisli del .iiigcmeiit ” Alt iren. \ Pa^nthei , 11 Br. 'O.C. 411. B 

(9) Incapacity of body at time of celebration 

If, at the th'ie of its bolemnizatmn, eithei o‘ the paiLie^ to a inarri.igi is impo- 
tent, the m.unage is Mudahle nO initio, and the Gouit may piunounec 

.1 deciee duLlaiiug it null .ind \okI B — 11 \ M e, *2 Robert 

, 681 (1852) tier aL«» J* v tS'., :i7 L J 1* RO C 

H g Qn till" point, ‘.ee S-. 18 and 19 of the Duorce Art {IV of ]S(iy) and 

notes thereundei 

(10) Daren or Fraud, effect of, on marriage 

Consent must also be free from the in:luence of either dule.^s or fraud. 
Hat ford v Morns, 2 Hagg. C.C. 4^b;, Scott Sebtiqht, 188fi, 12 P D. 
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(11) Want of conBent—Effect of force or fear on marriage. 

(ij) Another ground for a petition for nullibv of ina.rriagc is thi- want of consent 
in the parties or one of them — consensiih non cubitus facit matri- 
momum, Browne and Powle^ on Divorce, 7th PZd., 1905, p. 116 E 

(b) ThUrt a luainagG conti.ictcd when eitlier party wa^ under duress, or under 

the influence of force oi feai. is inviilid Harford v. Moms, 2 Hagg. 
Con. C. 4l2.j (1770). P 

(12) Gonaanguinity and affinity— 'Engliah Law 

(a) Marriage l)\ p.irties is piohibited, in the' ascending and dcsectidiiig lino 

inllniiiim. sec Stcjihen'., (’om Hth P'.d , V(d. 2 p 241, and casoB there 
cited. G 

(0) Mariiagc is .ils<i p»ohiliil.cd in thei oll.itcral fine to thi* thud degree inclusive, 
.ts (oiiiputed b\ UiciimI law (Ibid) H 

(c) Bofuir ,j and 0 Will 1, too nc.ii a lol.itioiishiii ( leated .i L.inoiiical disabilitv 

oiih. (Tt. V Inluibiants oj Ad I'L Ph. 771) That statute 

made it a < im 1 disalnlitv alM«, and these in.irnages irc now “ iibso- 
luteh null and \oid to all iiiti*n(s and pm poses whats(H“vei. ’ 5 & U 

Will <U: 51 S 2. Bill see 7 Kdw. 7 Ch 97 I 

N.B. — On this point, u‘c S-* in .ind 19 of the Dnon-e Act (IV of 1809) and 
notes thcieundi'J , 

(lU) Consanguinity and affinity before 5 & 6 Wiil. 4, c 54, S. 2. 

“Previous to the 5 A (> Will 4, i 51 (glassed the IJDtof August, 18‘15), mam- 
ag( 3 ' within tile piohihitid degms of eoiiBauguinity and allinitv were 
onl\ voidahlL h\ a dearie of the ha i Icsi.istieal Couil , and rein anicd 
valid iiiilens tli-puted dining the lifi'lime of the parties, Seetion 2, 
hovvevei, riiidt'i. all "Uch imiiiiage , iKeouti.ietcd in Phighind, ahso- 
Inlely null and vmd tn all intents and piiiposes whatever." See 
Browne and I’owles on Divoiee, 7th Phi , 1905, p. 115 J 

(14) Marriage of minors— English law. 

Want of age, or iiiinonlv, i- iinl a disahilitv, Miiniagi* l»etween iinnors is not 
void on that *n‘eounl, though it I»e without the consent of guardians. 
9 hi- st.itiite lequiied consi'iil, but does not now invalidate a iihirri- 
age soleimiized without ii. J (leo 1 l 79, Ss. lb, 17, c. 4, f>cct. 101, 
It V J^inniuifhani, 8 B. A C 35 K 

N.B. — bee b 19, injKi. 

(15) Impotence. 

(a) Impotence e iiglitU excluded inmi the .ibove list of disabilities, because a 
niavnage n onlv void on the giound of inipotpnco 76/ieH so ptonounceed. 
l)ixon and ])i\f)ne, 1th I’.d , 1908, p. 27. L 

N B — bee Ss. and 19 of the Divono Ac I (TV of 1809) and notes iheio- 

under 

(5) Impotence lendeis u voidable b\ the party proceeding, at a.n> time after 
the impotence of the other party can be proved, but not before, (Ibid), If 

(16) Requisites for a valid marriage when solemnized in England 

‘ (a) ‘‘To render a marriage legal fif contracted in England), it la requisite, 

unless the parties to it are cither Jews or Quakers, in whose favour 
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special statutory provisions have been enacted, that it should be 
solemuizofl by a duly ordained ( b*r^'\ man of the Established Church, 
or by some duly authorized person undei the Marriage Act, 189S, 
after due publication of bamii, or after the parties have obtained a 
Special Ijicence, im (irdinnu/'s Liceu'^p, a Super inteiident- Registrar' a 
License, or a Supcjintendt nt-lieqibhat's Certificate authorising its 
celebration.” Urowno and I'owIl-i on Hivorco, 7th Ed, 1905, p. 91. 1| 
(6) Under English law, to constitute a valid marriage the parties must be 
capable and the form, and turn must bo according to the 

follfiwing statutes 1 (Iro. 4, ( 7f» , (j it, 7 Will. 4 o 85 , 49 & 50 

Vict. c 11. S. 1 , 57 5K Vkt. c 5S 0 

(17) Marriage Acta in England 

The mode ol entering into the inainaL’e i nnti.i^t in England hns been dealt 
with b\ a \.ineU •»! st;i.fu1.t‘s of ulneli the folhuving aic the most 
inipoitant See Ihowm ind I’mi - >111 r)i\orce. 7tb lid, 1905, 
p 90. P 

( 1 ) 1 (li'o 4, (. and (1 j'i 7 Will 1 e so, nnonded the I.iw rcdatiiig to 
nuni.ige*' in England gi'iieiall 

111) 12 A: IJ Viet i. ()S ii'd 51 iV >2 \ lel ' •»! la'ilitiito mamago^ of British 
•^ubjcct*^ lesjdciil. Ill loiei ;m .ouiitiuj> and e-l.iblKh thi' validity of 
Cl ft nil eoiisiil ir inaiii.i \* hw h 'voii* 111 dnuld 

(ill) ‘id Viet. ( IS and 15 Vi i < 'Orelile to t/*-' mat 11 1 !/«n nf i^Hiakers 

(n) The llegiNtrate n At Is, t. A 7 Will 1, ( and 19 it ‘20 Vict e. 119, 
piovidc (in/i'7 nliai f»»i civil mamage at lb • diHeionl legistrv oflices. 

(v) 4.2 iV 4.5 Vii li ( i9 nmoM*. d«»iil.i .a- to the \alidit\ ol (.eitain mariiages 

of Briti'.h uilgei'ts on l.-iai I lu i iM.iie iv'' slniw. 

(vi) 47 I't 1'! Vi< I I JO eUalili^lie*. 1 he ^ ilidit\ •.! '-(rtiin mamagcs of 

iiicmiii I <> of th( (iteeK (’hiiiili 111 Eli d'Oid. 

(vii) 19 Vii I e. 5 .ind 51 A ^»*2 Vii t i ‘2 5, loinove (bulbil eoiieurning the 

\alidil\ ot dll. nil Mibei m.miijM-', 

(mu) 19 Vic L i . 1 1 i \Leii(E ihi lioin*^ 'Mtli.n 'n lui b marriage in, iv Ih' lawful- 
h si)lenini/,ed lo ,5 j) ui 

li\)ln lSri9, “An Aci 1«* i.mimm' doiilit- 1 , to llie \aliclirv of rortain marriages 
solenini/<‘d in I5.i 'iitol.iiul .ind l»iili-ib Beebn.inaland," or. shortly, 
“The Ibi'aito iiid Bi iti-^b Beebuanal iiid Mairiage Ac d, 18S9 ” (52 A, 
5:t Vict e. :5M), and in JS'lO and IH91 two statute'., 1 umbered respec- 
Lneh 51 A 51 Vu’ « 17 .uid 51 A .'V) Vn t i.7l, were pas ,ed .^-elating 

to foioign 11111 ni.iL'O-.. 

N B.— Both these last .slaliil ‘s, h«m«‘ver, arc lepcaled bv the Foreign 
Marriage Act, 1S92 (55 A bh Vu t c 21). entitled ” An Act to eonsoli- 
date eii.ictments ! elating tu ihi* mariiage of British subjects outside 
the I’nited Kingdom ” See Iliniiuiek'^ M.tniage Ijaws of England 
eitedm Biowneand I’owles on huoiee, 7th Ed , 1905, pp. 90,91. Q 
(x) The Marriage Act, 1H98 (01 it Ci Viet. (.58), permits maniagos to be 
celebrated 111 Non-couformist chapids, .subject to certain conditions, 
without the presence of a Hegid 1 1,1 Bnwvm* .iiid Powles on Divorce, 
7th Ed., 1006, p. ‘Jl. R 
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(xi) The Marriage Act, 1899 (62 & 63 Vict. c 27), removes doubts as to the 

validity of certain marriages m England and Ireland where one of 
the parties ha.^ not been resident in the same country as the other, 
and there have been ceitain irregularities in the publication of banns. 
{Ihid). S 

(xii) The Marriages Legalisation Act, 1901 (1 Edw. 7, c. 23), and the Marriages 

Legalization Act, 1903 li Edw. 7, c 26), legalize and render valid 
marriages alrcad\ solemnized in c 'rtain chapels and places as to which 
some doubt had prc'viously existed. (Tbid), T 

(18) The solemnization of marriage must be in an established Church or public 
chapel or other registered building, unless by special licence. 

Marriage among Christians in England must bo soloniinzed in a Parish 
Church or public Chapel, ot (he Sujwriniendent-RegistraCs Office, or 
in some other hinldinq registered for the solemnization of marriages 
except when solemnized by special licence' Hrowne and Powles on 
Invoice, 7th Ed , 1905. p. 92 U 

(19) Modes in which may be solemnized in England. 

(IcnerallN speaking niairmgc (mh br* efierted m England in four ways — Y 

(i) Bv banns 

(ii) I-J\ common license • 

(ill) By special license. 

(j\) By a registrar’s i c*i tiiieate. 

(a) With licom'O. 

(If) Without licence. • 

See Dixon on Divorce, 4th Ed. p. 33. 

(20) Absence of above requisites, effect of. / 

(n) All such rc<juisit(*s as ‘‘banns,” “licences,” Ac., Ac., .are formal. Browne 
and Powles on Fiivorce, 7th PM., 1905, p 93; Rex v. Wroxtmi, 4 B. 
and Ad. 641. W 

\b) A niaTriiige void oiilj when tl)e> are doficient, and known to be want- 
‘ iiig b\ both pal ties to the m, image Rex \ Wioxtohi, 4 B. A Ad. 
C41 ,1 N. A M. 7P2 « X 

(c) “ On the other hand, all such requisites as being free to contract, not being 

within the prohibited degrees of consanguinity or affinity^ consent, 
mental compclcficc, physical lapadty lo pcrfoim the duties of 
matnmoin , Ae., arc e.s‘?ential, and lln* marriage is void by English 
law, wherovei solemnized, whenever they are wanting, if the parties 
to it arc domiciled in England.*' Browne and Powles on Divorce, 7th 
Pld ,1905, pp. 9.3. 94. Y 

(d) And tlii- is ‘-o, altlidugh the marriage ma} lie perfectly legal in the country 

in whiih it was solemnized BrnoJc v Brook, 9 H.L. Gas.' 193. 
(/6^d). Z 

(e) Void and voidable niariiagos entered into by parties incapable of marrying, 

on grounds alTeeting society —as where blood relations, too nearly akin, 
intermarry, or where one of the parties commits bigamy, and so 
wrongs the other party, who is ignorant ol the previous marriage— 
are void ah initio. See Dixon on Divorce, pp. 33, 34. A 
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(/) But when the wrong done is only a wrong if the party to whom it is done 
treats it as such, the marnagu remains good until it is set aside. A, v. 
B., L.R., IP AD. 662 B 

(21) Bpeoial liceuBe— Where granted 

“ The distinction between a ^pcc‘lal license aiid an ordinary one is, that by the 
former only the parties may be inaiiied at any time m any church pr 
chapel or otJier meet and convenient idace , it is granted by the Arch- 
bishop of Canterbury alone, and his proper officers.” See 4 Geo. 4, 
c. 76, S. 20 , 6 & 7 Will. 4, l. «6. S. 1 , 26 lien 8. C 

(22) Ordinary’s lioense, who may grant. 

^'Licenses are granted by the Archbishops of Cantcrbur\ and York, according 
to their rights, and the several othi r bishops, for the marriage of 
persons within then respective diotescs, one of whom shall be president 
at the time witliin the diocese of tlic bi'^hop in whose name such 
license shall be granted " T-imwiie and Powles on Divorce, 7th Ed., 
1905, p. 96 D 

(23) Harriage without licenBe or banns 

A marriage is v.ilid, though <‘ulebiatod without b.uin', oi luense fiist had and 
obtained unless both p.»rtiL*s woie .iwaro of the iricgularit> at the time 
ot the ceromoii) . Greaves v. (jicnTci, L K , 2 1* A D 42U. B 

(24) Form and ceremony of marriage. 

The next mi ident of a valid marn.igf is the log.ility of the form and ceremony 
of mariiiige. These arc legulated in England by 4 (tlo 4, c. 76, and 
, 6 & 7 Will. 4. c 85. F 

(25) Ceremony of marriage. 

(а) The ceremony, if after banns m acnuicli, must be by a clergyman between 

the hours of 8 and V M See 4 <}eo 4, c. 76, 8 2i. See also 1 
Cardwell, Synod i82, Canon 62, but see now Marriage Act, 1886, c. 
11, S. 1, App. A G 

(б) Afidit must be attested by two otluf witnesses. 4 (tOi*. 4, c. 76, S. 2ri H 

(26) Marriage in the vestry. 

(а) A marriage in the vestr\ .iiid b»*fore one witness has been held sufficient, 

the vestrv being a room in the t hunh. Dixoii on Divorce, 4th Ed., 
1908, p 28. I 

(б) Puma facie it is a pait of the church {Ibtd).^ J 

(c) A petition for nullit\ , on the ground that solemnization of the marriage 

took place in the vestry, which does not .i\cr that the vestry formed 
no part of the church, is insufficient. lYingf v Taylor^ 30 L J. Mat, 
269 . iriZ.so?i V. M. Gratli, 3 Phillim 82 K 

(d) The statute 4 Geo. 4, l 70, S. 28, was here construed b> the Divorce Act 

as directory only, Ihxon on I'r^orce, 4th Ed 190^, p 28. L 

(27) Presence of priest, if neoesBary. 

(a) As to the words by a clergyman, —at the time of the Mcurriage Act. 26 Goo. 

2, c. 33, "a contract of manage, oci veiba dc prac'tenti, did not consti- 
tute a full and complete ra.irriagi* in itself unless made in the presence 
and with the intervention of a piiest iii holy orders (iJ. v. Mtlhs, 10 
01. & !’■ 684). H 
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N.B : — Marriage by a protended priest was bad before 4 0-eo. 4, c. 76, S 22, 
but good if the fraud was the pric-^t’s only ; Costard v. JVinder, Croko, 
776 , and see Hanh v. Corn, 2 Hagg C.C. 280 , and 61 and 52 Vict. 
c. 28 M-l 

(6) Hence the abo\e expres-,ii*n imi^t be taken to signify a priest m holy orders, 
bat he need not t)f nece^sltv have a cure. See Dixon on Divorce, 
• 4th Ed, 1908, p 28. N 

(c) V marriage solomnizi‘d in Ireland bv a minister suspended, as regards a 
cure, prioi to the date of the marriage, hut still accustomed to 
celebrate marriages, was held valid. J/eiris v. Harris, I. B. 3 C L. 
302. 0 

(f2) A priest* marrying himself to th( bride in the absence of another priest, 
did not perform ii \alid niaiiiage eeremon\ . See Dixon on Divorce, 
4th Ed. 1908. p 2‘i. P 

(e) A elerg\ Ilian, as a In idegMinni, posses-.cd no advantage in this respect over 
a layiniin Benmihh \ lienuiish, 9 H.L Ca. 271 et vt/. Q 

if) I’lie ei'iciimiiN peifoiincd after an iiuorri'ct, and therefore lyisufficient 
puhlicatinn of the bayin'*, i.c., in the wrong name of one of the parties, 
but witli the knowledge of both, was declared null and void at the 
instance of the woman Sec Di\on on I)i\oico, Itb Ed., 1908, p 29. R 
{( 7 ) Eor “ it niJ\ perDdii shall hiiovviiiglv and wiJiuIlv intermarr\ without due 
publiLation «'I bMiiiis, i*i heeiisi* from a person or persons having 
authorit’, to grant the same first had and obtained — the marriage of 
such persons shall be null and void 1o all intents and purposes 

w'hatsoevci ” See 1 Geo I, c 70, S. 22. B 

« 

(h) Hence, “wbeie tlierc was not a due publiration of banns, the Court 

pronounced llie marriage mill and vend ” Midqley v. Wood, 30 L.J., 
Mat, f.7. ' T 

(i) But a marriage b> heoiisc is not invalidated b\ an eiyoneous description of 

a part} to it, iia\itig two additional Christian iiaines Haswellv, 
liasyveU, and ijilbeii, bl L.Z 15. U 

(;) The cereinonv nia\ also bo pt-i formed, as ahead} seen, irithout the pubhen- 
tion of banns, bj \ n tne of ^ common or a speeial hcon.se, the former 
being that of tbe ordiii.ii> ('f the place oi his surogate (see 4 Geo, 4, 
e 76, audio All \ a-t. e. 98, S 5), and the latter that of the 
Arelibishtjp of Canterbim . 26 Hen 8, e. 21 , 4 Geo. 4, o. 76, 

Ss 10, 20 , 6 A 7 Will 4, c. 85. S. 1 Y 

(k) Clergsmon are forbidden to peiform the ceremony in cases where three 
months have elapsed '>iiicc the publication of the banns or the grant- 
ing of the license 4 floo 4, c 76, Ss. 9, 11. W 

(28) British subjects abroad 

(rt) British subjects abroad ma\ be duly married, with or without liconre, on 
proper notice to the consul of the place whore they propose to be 
married, and on conform mg to the regulations of the Consular 
Marriage Act of 1849, 12 & 13 Vict. c 68. X 

(b) and, on board an English man-of-war, at a foreign station, by a Protestant 
('iergyman, without licence or banns, by the Common Law of England, 
Culling V. Culling and N., P. 1896, 116, T 



8b. S ft 6] Aot Xy of 1872 (the inoiaN’ cukisiian mabriage act). .979 


Oeneral — {Concluded) . 

ENGLISH hAyr—iConthided) 

(c) By the Forcif[n M.iri wrw Act of IS'.K), '2, .'iH & 54 Viet , marnaKeb pro- 

porly solum nizL'fl undo** this Aut in tliu house of the British AmbasRH.- 
dor or other .icciuditod miiiistui abiuiid diu valid. See Dixon on 
Divorce, llh Ed., 1908, p. 3^ Also lnAnJ.lf^c> on Her Majesty’s ships 
on foreiRu -stations ilbid). Z 

{(i) A marriage between British Rub}iM*t a. nirding to the rites of the JfZoman 
Catholic Church in the BrHi-h doiMini uis is valid anywhere, if thc?e 
be no established chuich theie. Jamt s v. Javies and Smyth, 51 L.J., 
^lat 24 A 

(29) Law prior to 1850 in this country 

The Law puor to 1850 is laid down b\ Sii Li-kine Puiiv m Macleajiv. Grtstall 
(Boris (> C. 75) won* nosfi nufessary ni the dajs of the 

Coiiipaiis TIkw 1 ‘OLild not be had, and CnlleLloi-^ and Judges acted as 
tlieii suijstitutes Sre t'n- Vruiimf nl f)I Weddeiburn in 14 M. 342 

(3h’>l. B 

(30) Marriages per \erba de praesentt 

“ In distant land-, ssheie tin oidinai v fa« ilii ii. > foi ubtaniiiig the solommza- 
iion of maiiiage aie \s intni',, .nal ili*> ler It/ci is not available, marria- 
ge- maybe liwfdlls eoiii lai-ted it'fbn dc put senti according to the 
l.iss of Kngbind as if v» is bi fore fin 20 (lef). 2, i. 23 (Lord llard- 
s\ Ida’s Maiiiiige* \el ) Bui il li.i been divided bs the House of 
Louis, in Rcif \ Mills, Ih.il nnii -s the "onti e*t pe} vetha de prtfRsnti 
has been enli led into iii lln* urtscm o of i niiiiuler in episcopal orders, 
it doe- not • oii'^titiiti a \ ilid in in iige. A in image between English 
* iibjects, idcbrafed .nioidiiig lo iln ritis •! the Ghureh of England, 

liut not III Llie pii'scint oj an « id.iincil i kigMiuin, is invalid at 
( ouiiuun law 

“ It Is doubtful, hu\\» \ei wlielluM 1 In- de. is.nn m llvtf \ would apph to 

a ni. linage bona fidr einifi.n ted in foieign ])arts, or in the i-oltnuos, or 
on board ship, wheie if w’lis iinjios-ible to pux nre the attendance of 
an ordained niiiiistci of leligion , but wIumo no -.uch difficulty exists, 
the presoin L fjl a I lugMuan must bi- deemed indispensable, and it 
appears to be doubtful whcthci tin- servii . - ol a Roinaii Catholic- priest 
would he suiiieient " llaninnek’ . l\Iai nai'u Laws dI |•lnplalld,p 263 C 


6 . Tho Ijuc'iil (iovoiimiLMit, su I'.ir as n'^aids the territories 
^ T under its adniinistia.ii<in, and the Governor- 

Giant and icvoi a- 

tion of licenses to (ieneral in C-ouncMl, sn lar as regards any Native* 
solemnize man lagi. . ^tate, iJia\ , l)v notilieation > m tlie local ofhciiil 

Gazette, or in the (.razette of India, as the e.ase iiiav la*, ^raut 
licen8eK‘-2 to Ministers of Keli^mn to sol uiini/.c- iiniri'ia^es within such 
territories and State, ie8pectivel\ , and mav, by a like notification, 
revoke such licenses. 


(Motes). 

General. 


U.M. — ThiB section was substituted for the origin.xl S. 6 by the Indian 
Christian Marriage Act (1872), Amendment Act TI of 1891, 8. 1 (i). 
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I " Notification . ' * 

N.B. — For notifications in the North-Western Provinces and Oudfa, under 
the powers conferred by Ss f), 7, 9, 62, R2, 83, and 85, sae North 
Western Provincoh anti Oudh List of Local Rules and Orders, Ed. 
1694, p. 42. 


2,—'^ Grant licenses " 

N.B. — Ab to validation of licenbes granted under former Acts, see Act II of 
1891 (Indian Christian Marriage Act, 1872, Amendment Act), S. 1 (2) 
(3). 

7 The Local Government may appoint one or more Christians, 
either by name or as holding any olSce for the 
Marriagc-Rcgib- iima being, to be the Marriage-Kegistrar or 
Marnage-Kcgistrars ^ for any district subject to 
its administration. 


Where there are more Marriage- Registrars than one in any 
Senior i\iiiinagc. district, the Local Government shall appoint one 
Registrar. them to be the Senior Marriage-Registrar. 

When there is only one MarnageRegistrar in a district, and such 
Magistmto when '« absent from such district, or ill, or 

to be Marriagc-Reg- when Ills office IS temporarily vacant, the 
Magistrate of tb(' district shall act as, and be, 
Marriage-Registrar thereof duiing such absence, illness or tempo- 
rary vacancy. 


“ Marriage Registrar or Marriagk Registrars.” 

H B.— For uotificatioiih under the poworb coiiforrcd by this .section in — 

. see A J.R. A O. , 

. see Bom. R. A 0. 

see Jrazette ot India, 1892, Pt. Tl, p. 53. , 

R. M , 

. see C P. R. A O. , 

. see Puiij. R A t). , 

\7) the United iViwiiee.i of Agia and Uudb .. see Nnrth-Wohtern 

ProMneeb and Oudh List of Local Rules and Cirders, Ed. 1894, p. 42 


(1) Ajmer-Merwani 

(2) Bomba} 

(.3) British Baluchistan 

(4) Burma 

(5) Central Proviiimb 

(6) Punjab 


8 The Governor-General in CViunciI may, by notification in 
Marriage - Regh- ^-razette. of India, appoint any Christian, 

trarfl in Nati\e either by name or as holding any office for the 
time being, to be a Marriage-Registrar in respect 
of any district or place within the territories of any Native Prince 
or State in alliance with Her Majesty 

The Governor-General in Council may, by like notification, 
revoke any such appointment. 
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9. The Local Government 1 01 ' (so far as regards any Native 
Lioeuaing of por- ^^tate) the Governor-General in Council may 
catM*°of™marria^^ grant a license to any Christian, either by name 
between Native- 01 * as holding any office for the time being, autho- 
Christiaijs. rizing him to grant certificates of marriage be- 

tween Native-Christians. 

Any such license may be revoked hv the authority by which it 
was granted, and every such grant or revt.'Mtion shall be notified in 
the official (razette 


iNote). 

1.^** Local Government.*’ 

N B. — For r»f h luviiv, iii IJurm.'i, w Burma 

ila/Ktc, 1809, Pt. 1, p 

PAKT 11 


Time and Place at winen m vuiaACii s m w he solemnized. 


Time for ^oloinnif.- 
ing marnag(\i 


Exceptions. 


10. h^veiy marniige under this Act shall be 
solemnized between the hours of six in the morn- 
ing and seven in' the evening * 

]’rovided that nothing in this section shall 
apply to — 


(1) a Clergyman of the Chinch of England solemnizing a 
marriage under a special license permitting him to do so at any 
hour other than between six in the morning and seven in the eve- 
ning, under the hand and seal of the Anglican Ihshop of the Diocese 
or his Commissary, or 


(2) a Clergyman of the Church of Dome solemnizing a marri- 
age between the hours of seven in tlie evening and six in the morn- 
ing, when he has received a general or special license in that behalf 
from the lioman Catholic Bishop of the Diocese or Vicariate in 
which such marriage is so solemnized, or from such person as the 
same Bishop Las authorized to giant such license, or 

* (3) a Clergyman of the Church of Scotland solemnizing a 

marriage according to the rules, rites, ceremonies and customs of 
the Church of Scotland. 


(Notea). 

General. 

B.— Clause 3 of section was adc.cd 1)\ the Indi.in Chiistmii Marriage 
Act (1872), Amoiidmcnt Act, IX of 1891, S. 2, 


74 



5B2 Act X¥ of 1872 (the Indian (tipistian mabbiahe act). [Sb. 10<11 


/. — '' Time tor solemnizing marriage* ** 

1.N(tLTS11 law. 

Houra during which persona may marry— English Law. 

(ff) 'J'be hours during wbifli miiniagts iihij now bo solomnizod in England arc 
rogubitod by 1‘.) Vu-t., <• 14, and arc between 8 AM. and 3 1* M. 
Browne and Powio-^ on Dnorco, 'iLb. Ed., 1U05, p 111. D 

(fc) jVIainagi's b} special Ijcciise may bo solomuized at any hour. “Hammick's 
jVIarnagc Laws (if Kngland.' Ch.ip 1, pp 3 — 12. E 

11 No Cler^Miiiin of the C-hiirch ol‘ Kn^^laud shall solemnize 
a in any })hice other than a church 

ing^inarnago^^r^ whoiv worslnp IS generally held according to the 
fojms oi tile (-hureh of hhigland ^ 
unless there is no such church witliin live miles distance by 
the shortest road from such place, or 

unless he has received a special license authorizing him to do 
so under the hand and seal of the Anglican Jhshop of the Diocese 
or his (*omnns.sary 

h'or such special license, the Itegistrar of the 
boo for Hpoci ii |)|occse nia\ charge such additional fee as the 
said Jhsh<»p trom time to time authorizes. 


(Motes). 

/.— *' Where worship is . England " 

N.B. — The above word.s w<to .iddod b\ Act II of IH'Jl, S. 3. ^ 

2.— ‘LSweii." 

N B — This Wold was introduced b\ Ait II cfl 18'JI, S. :j 
3 - ** Place for solemnizing marriage ” 

ENLLISII LAW 

(1) Place for aolemnizing marriage— English Law. 

{a) In addition to a cbiueli, tb< jjl.ioe of inaiuage may be any registered placo 
of w'oi-,bip rt'gisicrod .ilsijigfor m.iruagos, scr GAT Will 4, c 85, S 11, 
and 7 Will. 4 A 1 Vk t , c, 22, S. 3j , and on a change of the placo of 
w'oi'ibip, scr fj A 7 Will 4, r 85, S 11) P 

(b) A marriagf m,'i\ aLo be pcifnrmrd bv a civil ceremony in two w’ays, namely 
by a letfistrai'n certificate, and vnth or inthuut license under 6 & 7 
Will 4, ( . 8.5 , 1 Vict , c. 22 ,8 A 4 Vict , c. 72 , VJ & 20 Vict., c. 119 : 
2'3 Vict , c IS. G 

ic) The cerciuony mav also tiiko place without a licence, and without hanna or 
f'ccIesjHstii'al license, in a chuich in the rcgihtiar's district, 7 Will. 4 
A 1 Vict, c 22, S. 3G H 

(d) In .all cases of these hibt two desrniitions, the marriage shall not be solem- 
nized in the registered building without the consent of the ofTiciating 
minister m an .uithonsed person. See Ihxon on Divorce, p. 32. 1 

(#») “Ancl, if the building selected be a church or chapel of the United Church 
of Eiigliind and Iidand, not without the consent of the officiating 
minister, w’ho must be a duly qualihed clergyman of that church.” 
See 19 A 20 Vict., c. 119, S. 11. J 
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3.’--^* Place for solemnizing- marriage"' —{Concluded). 

ENr>LISII {Concluded) 

(3) Place of celebration to be that specified in the preparatory notice and certifi- 
cate thereupon. 

{a) The pliicc of celchnition niu-^t he Ihiit speci/iftl ui the ijropiii dtory notice 
and cert ifi cate tlu‘u*u poll, and if aiiv of the material provinioiia are 
traiisf'rertsed, and tin- in.utiaue uiiduU S"li*iiiiiized with the knowledge 
of the paitie'i, it is thereupon null and vind, G it 7 Will. 4, c. 85, S lli K 

(b) No buperinteiident ri'gistr.ir sh.dl grai't .i luvijie for celehidlioii of th^ 
niainape in a cliui* h or chapel out of In, district. Ibid, S, 11 L 

(8) Place of celebration— Marriage by special license. 

“The place whole the niAiruige m.i\ he si>li‘miii/iid depends on the license or 
certificate. With a iipe< i.il lieoiisi* the ecieiiiony maybe performed 
.it anj liTiu HI am t lunch, ch.ijM 1 othe? rnnt and <07ivement place.'" 
Browne and I’owle-. mi r, 7tli Kd , 1005, ju llOi M 

(4) By ordinary's license or banns— Marriage in parish church or public chapel 
—4 Geo. 4, C. 76. S 2. 

If performed h\ \iituc of .in oidni.ir \ h<en-e»)i h.iriii*^, the pl.ice of the 
u n'liiunv /;o\enie(l l>\ 1 ilen 1 0 70, S " 12 ., whidi en.if ts that, “if 
aiiN pet vms shell knowmnU and wilfiilU inteim.ir'v in iiiiv other 
pl.i'-e thcin a (lunch ,iuh puhlic < htipcl, wherein hann^ may be 
hiw'fulh jmbhshcd, unlcs-.du ,pi*ei.il hcenn* the Mairiageh 

ot such pet ions di.ill he null and Vitid to all intents and purposes 
wllatsoc^cF ’ Hiowni'iind 1‘ow'le^ on l>i\(»ue 7th I'.d , 1905, p 110. N 

(5) Marriage in vestry. 

A marriage .•,oleiiiiii/.ed m a \e'.ii> helougiiig to and li'innm; pail of the church 
IS a gotnl lu.iinage. Unu/ n Tayloi , '2 b cV T 0 

(G) Mixed marriage in Ireland in sacristy of chapel; closed doors— Irish Marriage 
Act, .33 & 34 Yict C 110 

“In an lush ease de( idcd in a L’atlioln prioL lehhi.iLed a mai nape Ijc- 

Iwetn .1 Calbolu .iiid .i j)iole',taiit - ai ( utding to Iht iitet, of the 
Calholn t'liurch at 1 o’cluil. pm m llie fc>aeust\ of a Catliolie 
Ch.ipel, 111 th«' piesoiue of twi) wiliH’-isi •-, Lut willi elohod doors No 
noti( e WMs givon tf) ihe regi-^tiaf not eertilicate i-ivacd h\ him in 
.leeoidance with S .1*^ of ’#;i il \ k t. C. 1 ID an Jiish Maniiigo Act. 
There wii*, no e\jdeijeeof an\ intention on (*ithei 'adc* to eontiact a 
sham m.irn.ig* , oi th.it tin partu'*. had knowingly .aid wulfulli di.s- 
leg.irded till st.itutoi\ lot in.ihiiej- The IiialiCouil of Appeal leluaed 
*o allow one of the eoiilr.ieting parlies to dispute the \alidit> ol the 
maniage. ' l\nox. In 7C, .13 L U fli ) .512, P 

I’AllT III 

I 

MAliKlAtiliS S(JlEMM/E1) BY MlNJSTEK^: OF UkLI'-ION 
LlCEMShn INDEK THIS AC’T. 

12. \Vht*never a iiiairiii^D is inteiKknl to bo 

Notice of intend- soleiBUi/otl by a Rlmistoj’ of Kell >h'n beeused to 

od marriage. - *1 v a 

boleiimizo mum ages unaer this Act — 
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one of the persons intending marriage shall give notice in 
writing, according to the form contained in the first schedule hereto 
annexed, or to the like effect, to the Minister of Eeligion whom he 
or she desires to solemnize the marriage, and shall state therein — 

(rt) the name and surname, and the profession or condition, 
of each of the persons intending marriage, i 
, (h) the dwelling-place of each of them, 

(c*) the tune during which each has dwelt there, and 
(rf) the church of private dwelling in which the marriage is 
to be solemnized 

Ih'ovided that, if eithci of such persons has dwelt 2 in the 
place mentioned in the notice duiing more than one month, it may 
be stated therein tliat he or she has dwelt there one month and 
upwards. 

(NotesK 

General 

(1) Marriage without due publication of banns or without proper liceobe void 

If .luv poisons blitill hiiownifilN .iUdwilfull> in tcrmjiny without duo publicatiuii 
uf banii^, or witbont d Iilouso from d person hiiMiiR authorit\ tofiidiit 
tho same, tho man lapses «»f such porioiis shdll he null and void to all 
iiiteiit-a and purposes whatsoever. Sec 4 (lOO. C, 70, S. 22 Q 

(2) Informality— Marriage without banns or license knowingly and wilfully. 

(a) li> section 22, “ If 'iii> pei sons shall kiiowinfilN and wilfully intormarry 

without due publicatjuii of banns or licence, the marriage of such 
persons shall be null .iiid \oid to all intcMits and purposes whatsoever ” 
On the suhiect of h.iiins, see “ Ilamnuck’s Marriage Laws of 
Kugl.ind, ” pp b4 — 80 R 

(b) Uut b'jLh of the p.ittK-. mu'.! kuowingh and wilfull} consent to such 

informal solcnnuzatnm tuHvoid the maniago, liejc v. Wroxton, 4 
[) Ad 041. S 

i^) Knowledge of informality by both parties necessary to invalidate marriage. 

It has been held that a marriage is not null aud void on the ground of infor- 
mality ni the following cases --See Browne and Powles on Divorce, 
Till Hd., 1905, p. 08. T 

(i) Wheic it was solemnized the day bchjie license granted, the wife being 

Ignorant ol the fact. Greaves Greaves^ L.B. 2 P. A: D. 423. U 

(ii) Where a Ik eiise has been obtained by fry,ud unless both parties are 

cognizant of the fraud. Clowes v. Clowes, 3 Curt 193 (1842). Y 

(jii) Where a wife h.i-, iinp()r,cd on her husband a false doscriptiou of her naJiio 
and condition Ibid, 185 W 

(iv) Wheic persDii.-* have obtained licciisos in names w'hich they had assumed, 
Cope V. Burt, 1 liagg. Con. G. 434> X 
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Name mad surname, and the profession or condition^ of each of the 
persons Intending marriage.” 

ENGLISH LAW. 

(1) General Rulei as to the effect of publlehing banns in wrong names. 

(i) First rule 

“ If there be ii total variation of a name or namc.'i, that is, if the banns 
arc published in a name oi nanu's totallv dilTerciit from those which 
the parties, or one of them, eve** used, or bj which they wcio cve|; 
know'll, the marnage in puisu.iiicc of tlial publication is invalid.’’ See 
Dixon on Divorce, 1th Ed, p. 44. Y 

And it IS immaterial, in sueh eases, whether the misdu'seriptiou has aiisen from 
accidcMit oi design, oi whether such design bo fraudulent or not.lZ6id).Z 

(ii) Second Rule. 

(a) “ If theio be a partial vaiialioii of name onI\ , as the alteration of a letter 
or letters, m the addition nr siippics'ion of one ihiistian name, nr if 
the ii.iiue^ have been sueh as the p.irties h.ive U'lod and beeii known 
by at niic time and not .li aiK'lhei — In su( h ca-^C'. the publication 
iiMN or iiiav not )»e void. {Ibui). A 

(fa) The supposed 111 I idesi iiption nj,i\ hi* explained, and it botouies a most 
important p.iit of the i»i'jiiir\ whether the misdesciiption was lonsis- 
tent with honesty of pin pose, V*) arose fiom a fiauduleiit intention. 
Ii V Tibfihelf, 1 13. Ad 1U5 B 

(f) The undui* publieation of baniH is trr l»e deemed a fiaud upon the lights of 
an mteie^tcd part\ “ to elte» t a luainag.*, the eclebiation of which 
might else, pussibh , ha\« bten pieseiited ' (Ibui). C 

(d) “ It may be open to explaniition, but whore none tendeied the Couit 
eoncludes against the bon.i fulcs of the respoiubnit, and pronounces 
the mairiago null and void. Gieen i Dalton, 1 Add. 290. See also 
Ttee V Quin, 2 riullim 15. D 

(p) “ WheK’vei the disguising effect of tlie vai lalioii does not appear on the 
vei\ face of the name, il is open to explanation (akulated to show 
that the parts has not foifeitedhis nght bv wliat i*s shown neither to 
be ijoi loopeiale as a fraud . -tliat is, if no explanation is offered, the 
Court may generallv conclude against the bona fides of the variations. 
— The falsehood of the puhluation is the whole of the case , prove 
that, and every thing is proved without it, nothing ” Sullivan v. 
Sullivan, 2 Uagg C B 257 fi 

(2) Publication of banna in falae namea 

The publication of banns is a notice to all the woild that the tw'O paities in- 
tend to contract a marriage, and the words of the Act or rarliaiiiont 
are direct, that the tiue Chnstia \ and surnanu' of the paities must be 
used and therelcne, if the banns aic published in the false iiriines of 
both parties, the inairiage is niv. lul. Clowc'i v. Clcwes. 3 Curt 192 F 

(3) Publication of banna in an aBBuined name— No fraud— Effect. 

A marriage by banns, under ait assumed nnnic lioino for sonn* \e.a]s pnor to 
the marriage, in the absence of fiaud, was held good. R v. SI Faith's, 
3 Dowl. & B. 348 G 
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/. — ‘ *Name and surname, and the professJoa or condition, of each of the 
persons Intending marriage— {Contmucd), 

ENGLISH LAW- (Contimicd). 

(4) Publication of banns intended to conceal identity of one of the parties 

Publication in .i inanncr cab ulatod to conceal the idcntit' of ono of the parties, 
and known to both paitich, is void and iiualidatcs the marriage. 
Wiltshire Prince 3 Hagi;. E.K. 334 H 

(6) Total mis-description of the woman 

Whore there was ,i total ini'.di‘seMption of the woman, procured by her hus- 
band, but iK>t known hi lici until aiior the ferenionv w.is performed, 
the man mge was lu 1(1 valid R \ HVeafmi, 3 13 . <& Ad C40 , and 
Wriqhtw Elivood, 1 Gint. 49 I 

(6) What is proper description of the name 

(rtf) All parts ot .1 bapti->mal n.inic ought tobe.-.ct forth, .i-< coiupo .mg alr.ogether 
the naiiK’ .ind desciiption i*f the party. Set Dixon on Di\orcc, 
Ith PA , 190.S, p I i J 

(f') Bui. whcic' no fiaud w r iiili iidcd, iioi aus dcccpliou pr.ictiM'd, the omission 
oi a donnant name would nol he lalal, Pouqet v Tomphim, 2 Hagg 
G H Hi Sttfnhopey Jjaltlwin. 1 \dd 95. and Greeny Daltmi, 
Ibid. 'lA3,Pouqety 1 Phillim, 499 K 

(7) Publication of banns in husband's name acquired by repute. 

“ A maiiiiigc by baiiri'', in thcprrb/itrtftou of irhich the husbamVs name was not 
his own b\ liapti.,ni, but h.id been //rs Jtume Inj repute for throe jears 
piioi to the nianiaee was hcM ^cllld R \ 3 Maule A 

S. 250 * L 

(H) Necessity to publish banns in name acquired by reputation 

(o) Income ca-.es tb(‘M' nia b( a — . Hut in on h ( asf'-., lln* t iieuni.tanecs must 
he vci> e\( eptioiial to render a m.mi.igc, (ileniatcd in Ihc actual 
names of thi partic-., invalid. See 1 >j\on on Divoiee, 4th Ed p. 43 M 

(?j) 1 l (uuldoiiK Ik*, wheie the woman Ini', so fai obtained .inotln’i name by 
repute as to obliteiate the ^iigiiial iiaiiio Fendall v. Goldsmid, 2 
P.D 2(i4. N 

[c) A man c.innot cliangc hiT Ohii-ti.in name. See Dixon on J>ivorce, 4th Ed , 
p. 13 0 

((i) But he eaii change bis surname in \anous ways, ,i8 by loyal license, or by 
use and ieput.il ion {Ibid.) P 

{e) 11 he has not withheld lii.s reputed name to deceive the registrar, and to 
eoiieeal bn intended mainage, the lattef would not he declared null 
and void, n, V. Sviith, 4 F. & F. 1099 and 19 & 20 Vict. c. 119, 
S 2. ‘ Q 

(!)) New name acquired by reputation. 

“ A man iiiav change hi‘- name hy ime and reputation, iiud if by use and 
leputation, he ha^ ai (j lined .i new name, he is not indictable fur using 
a new name in signing a notice fm the purpose of procuring his 
iiiairiage.” Browne and J’owlcs on Divoicc, 7Lh Ed., 1905, p. 102. R 
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i.-^''Name aad surname, and the profession or condition of each of the 
persons Intending marriage ’'^{Continued), 

I^N (tL I SH LAW — ( Continuefl) 

( 10 ) Lady's name clandestinely published wrongly- Correct name entered in the 
register— Effect. 

A lad} 's luiiie had bt'on clandestinely pubh'.lied .is Mocumild instead of 
Wormald, and, at tiio ccichiation of the marriage, the clerg}maii 
c.illod out the names, cau-ing the I.kK In eonect him. Ho thereupon 
entered h(‘r Fight name in the icgi.-tei The publication was subsfv 
fliientlv held to he null ind Mud. Tloieifi/d v Neale, 19 L T , N S. 

• S 

(11) Petitioner consenting to misdescription of the name on respondent’s misre- 
presentation as to its effect on the married status 

“ Whert' pi't.ilion* !' h.ul tuiHenliMl to .i misili-^rTipt.ion, on the iC'^pondcnt’s 
leprrsent.ition that it would not in\ ilirhite the inirriiigc, the marriage 
wMs dei l.irerl null not iMthsiandnig ’ Mid\jley\. hood, 30 L J , IMat 
57. T 

(]'2) Publication of banns in wrong name from mere levity 

In.i iMse of juiblu .ition of hnnns in ti tmmn Jinvte fto}ii mete levity, the ni.irnige 
w.i'i lield void f/5 iiaf/o. Vathci \ AVv, i A S 2(»5 , and 2(.'i 

(ieo 2. e 11 U 

(13) Undue publication of banns, effect of where there was no one who had a 
legal right to question it 

It IS douhtiiil whi'ihcr undue puldication of hanuN niihiN jiualid a marriage, 
if, when it w.i^ ( clclir.itcd, tluTo w.i', nooui* who had a legal right to 
tiuestinii it Holmes \ Sinimnn^, Ji R., 1 P A P .V23 Y 

(14) Partial misdescription in license 

A partial dep.u tun' f tom the tiue n.irne of out* ot the pit ties to .i maniago 
in ti lieeiisi' obt.imod m th** altered name h\ the other party 
f»»r till' purpose of eoufe.iling the intt iided m.inuige i-^ no ground for 
nulIiU if tin* alteird n.iine m.u r(‘])n'-.cnt the person, and if such 
hcen-'e was olitained for and 1»\ the diiei lion of such person. Beavan 
V McMahon, 2 A T. 230. W 

(15) Party described by mistake as having two additional Christian names 

Nor W’ould the iraiiuge he null and \oid, hei aiisc a p.irt_\ has been bv mistake 
deseijbed in the lunise as having two additional Christian names. 
Ilasv'cU V Harwell, H L ,T P. 15 X 

(10) Parties wrongly described in license —Mistake as to the qualities of the person. 

No (lisparitv of fortiiiie or mistake .is to the qu.ilities of the person would im- 
peaeh the rmcii/in/i ot Ihemarii.ige Ev nuj \ Wheatley, 2 llagg. 
Coil C. 175. Y 

(17) Mock clergyman 

It Is ijuo-.tionalile whether a man luge effected by imposiuf on an innocent 
, part} a pretcndi'd elergMuan, .and supposit it ion's license, would not 

bind the guilty party. Jlairkj v. Corii, 2 Hagg. Con. C 28H. Z 

(IS) Fraud in inducement. 

“Recently it has been held that tin* Court of Divorce has no power to pronounce 
a decree of nullit\ of niariiage, or to dissolve a niartiagc, because of 
fraud in its induccmeut " 'Templeton v. 'Tyree, h.R . 2 P. & D 420. A 
N.B.— proviso to S. 19 of Act IV of 1809 (Divorce) and notes thereon. 
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I.^Name and surname, and the profession or condition, of each of the 
persons intending marriage ”—{Contimted). 

ENGLISH Ijk\W -[Continued). 

(19) Marriagei held valid in spite of irregular publication of banns. 

In the following; cases the injirriages have boon upheld in spite of irregularitien 
in the publication of banns. Sot* Hrowiie and Powles on Divorce, 7th 
Ed.. 1905, p. 99. B 

(i) Assumed name qenei alli! used 

Where the name given has been assumed by the party so long, or under such 
circumstances, that it has for all prictical purposes superseded his or 
het real name, the mariiage has litcn held to be g^od. Diddear v. 
Faucii, 3 Thill. .080 G 

(n) " Spinster ” instead of " uiduw," 

Although a woman was published as “ widow " when she ought to have boon 
published as “ .spinster, ’’ tin* \ .iliditv of the marriage was not affect- 
ed. Browne and Towles on iJivorrc, 7th Ed., 1905, p 99. D 

(ill) Wimig nayne — No ft and. 

Also where the description has boon bv a w'rong name, there being no fraud the 
marriage wa.-. held good. Mnifhexv Mayjheu\ 2 Thill 11 (1812). E 

(20) lllegitinaate children being published in the name of either parent. 

Where illegitimate cliildieii h.ivc been published b} the name of cither parent, 
the maiiiigc was held to be good. Wahejicld v Mackey ^ 1 Phill. 134 
(notes) P 

Divorced womayi bemg deset ibed by her married yiatne. 

Whore a iietitioner, having obtained a decree dissoUing hcntiarriage with the 
respondent, subsequent!} ie-m.irned lino ai ter publication of banofi, 
111 which she was described bv her manied name, she having m the 
inteival usualh pa.ssed by her maiden nfi-ine — Held the marriage was 
valid and binding Fendall v Uoldbtnui, 2 P.D. *203. 0 

(21) MarriagCB held null and void on ground of undue publication of banns. 

In the following eases the marriages have been held null and void on the 
ground that there has been an undue publication of banns with the 
knowledge atul cotiscnl of ^oth parties. Browne and Powles on 
ihvorec, 7tb Eel., 1905, p 101 H 

(ji Absolutely wrong names. 

Where the banns arc published in absolutely wrong names the marriage would 
bo null and void. Ilrealy v. Head, 2 Curl. H33 (1841). I 

(ii) No banyis ever published. 

Where the man was published by his Christian name only instead of by his 
Christian and surname the marriage is void. Midgley v. Wood, 30 
L.J.P. 57. J 

c 

(ill) Adding false names. 

Where names have boon added that did not belong to the parlies, the 
marriage would not be good. Green v. Dalton, 1 Add. 289 (1822). K 
(iv) Omitting real names of patties* 

Where names have been omitted tliat did belong to the parties the marriage 
would not be. good. Wiltshire v. JPrincr, 3 Hagg. 332 (1830). L 
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I . — ‘'Name and surname, and the prolesslon or condition of 
each of the persons intending marriage '^--{Concluded). 

ENGLISH Ijk^- (Concluded). 

fv) Illegitimate daughter described wrongly. 

Where an illcgitiinato daughter has boon published by a name that no longer 
belonged to her mother, and as the diughter of her mother’s brother, 
the marriage would not be good loulh v Barrow^ 1 Eoc. & Add. 
371 (1854) M 

(vi) Marriage withmii any publication o} banns at all. 

Also, where parties have been niaincd without any publication of banns at all, 
the marriage would bo null and void See llrowno and Powles on 
Divorce, 7th Ed . 1905, p 101. N 

(vii) Irregularities to be consented Uy by jyariws 

“ In some of the cases alinve cited there was app.ircnth no intention to deceive 
ail} one, and no one w'as deceived b} t.bi* undue publication , but in 
every case the nrcgul.irit} was emnniittod witli the knowdedge and by 
the consent of the parties to the marriage ” Browne and Powlcs on 
Divorce, 7th Ed , 1905, p. 101 0 

H.B. — See also notes under S 3H, infra 


2 — ** If either of such persons has dwelt, etc/* 

Evidence as to the required period of residence— English Law. 

Tho period of residence under the English Law is to be taken a*; proved, and 
no e'lidenci' to the contiar\ eaii bi* roecived in .my suit touching the 
validity of tho marii.ige See Biowiie and Powles on I)i\oree, 7th Ed., 
1905, p 97 P 

18 If the persons intending marrisige desire it to be solem- 
Publicatioii of nized in a particular church, and if the Minister 
such notice. of Koligion to whom such notice has been deli- 

vered be entitled to olho^ate therein, he shall cause the notice to be 
affi^^ed in some coiihpicucius part of such cfiurch. 

But if he is not entitled to officiate as a Minister in such 
Return or tiaiisfcr chui ch, ho shiilJ, at Ills option, either return the 
of notice. notice to tho person who delivered it to him, or 

deliver it to some other Minister entitled to olliciate therein, who 
shall thereupon cause the notice to be affixed as aforei>aid. 


14. If it be intended that the marriage shall be solemnized in 


Notice of intended 
mar Cl age in pri\'atf 
dwelling. 


a private dwelling, tue Miiustei of Keligiuu, on 
receiving the notice oi escribed m '-ection 1*2, shall 
forward it to the Marriage Registrar of the dis- 


trict, who shall affix the same to some conspicuous place in his own 


office. 
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18. When one of the persons intending marriage is a minor, 
every Minister receiving such notice shall, unless 
notice^to^ MarnaRc within twenty-four hours after its receipt he re- 
RoRiHtrar when one turns the same under the provisions of section 13, 
party is a minor otherwise a copy of such 

notice to the Marriage Registrar of the district, or, if there be 
more than one Registrar of such district, to the Senior Marriage 
'Registrar. 

16. The Marriage Registrar or Senior Marriage Registrar, as 
the case may be, on receiving any such notice, 
coiprof notme^” some conspicuous place in his own 

office, and the latter shall further cause a copy of 
the said notice to be sent to each of the other Marriage Registrars 
in the same district, who shall likewise publish the same in the 
manner above directed. 


17 Any Minister of Religion consenting or intending to solem- 
T . f tfict. «uch marriage as aforesaid, shall, on 

of notice Riven and being required so to do liy or on behalf of the 
declaration made peison by wh6)in the notice was given, and upon 
one of the persons intending marriage making the declaration herein- 
after required, issue under his hand a certificate of such notice 
having been given and of such declaiation having lieen made . 


iVovisn IVoviiled — 

(1) that no sucli certificate shall be issueil until the expiration 
of four days after the date of the receipt of the notice by such 
Minister , 

(‘JD that no lawful iiiipedmient be shown to his satisfaction 
why such certificate sliould noL issi^e ; and 

(3) that tlie issue of such er'iiificate lias not been forbidden, 
in manner lj(‘i(‘iiiafter iiientiont'd, b\ an\ [leison authorized m that 
behalf. 


18. The certificate mentioned in section 17 shall not be issued 
until one of the persons intending marriage has 
appeared personally before tho Minister and made 
a solemn declaration — 

{a) that he or she believes ^ that there is not any impedi- 
ment of kindnul or affinity or other lawful hindrance to 
the said marriage, 

and, when either or both of the parties is or are a minor or 

minors, 
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(b) that the consent or consents required by law has or have 
been obtained thereto, or that there is no person resident 
in India having authority to give such consent, as the 
case may be 

(Notes). 

I . — That he or she believes, etc.** 


Nature of declaration required under this section —Effect of false declaration. 

(а) The maxim iqnorantia juris non axcusat caiiin't bt* applied to a declaration, 

thouf?li in fact made under this inasmuch as tho decla- 

ration rer 4 Hired b\ this srrtioii tu he in.nli' js a dei laration as to the 
belief oiiJy of the pel -on inakmj; it. lb A 212. Q 

(б) And further, in order to entail the penal l oiiserjueiiLiCK provided for by S. GO 

of this Aol, such fills*' deel.iratiDn must he lu.idc “ iiik'iitioii.allj ” 16 

A 212. R 


19. The father, if living, nf any minor, or, if the father be dead. 


Couseiit of father, 
or guardian, oi 
mother ^ 


the guardian of the person of such minor, and, in 
case there be no sucli guardian, then the mother 
of sucli minor, may give consent to the minor’s 


marriage, and such consent is hcrehv lequired for the same mar- 


riage, unless no pci son antliorized to give such consent be resident 


in India. 


(Notes). 


Consent of father or guardian or mother.*’ 

ENOTilSH LAW. 

(1) Minor, consent to marriage of. 

Bv 4 Geo. 4, o 76, B. 16, the consent of parents and guardians is required to 
th(' marriage of a minoi, “ unless there shall b*' no person authorized 
to gi\o such consent ” JfnlmcB \ StmoumB, L R , 1 P. <fe 1> 523. S 

(2) Want of consent of parents, &c. 

"(a) Tho waul of tho con-ent *)f Ihc part\ \vho>.c consent is required will not 
vitiate a niainago Jl. \ Diivixnqham, 8 T3 & C 20 (182R) , 2 M. & R. 
2‘10. T 

(6) But if a falsa oath he taken for tlu* pin pose of obtaining ii license, it is 
pun isliahlo as a misdemeanour. It v G/iflp?Hri7i, 1 Den CC 4“>k U 

20. Every person who-e ciuisent to a maruago is required 
under section 1^) is hereby authorized to piolnlut 
Power to prohibit the issue of the certificate hy any Munster, at any 
certificate. time before the issue of the same, by notice in 

writing to such Minister, subscribed by the person 
so authorized with his or her name and place of abode and position 
with respect to either of the persons intending mari-i.ige, by reason 
of which he or she is so authorized as aforesaid. 
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21. If any such notice be received by such Minister, he shall 

not issue his certificate and shall not solemnize 
rewipt of^notiM. ° ° marriage until he has examined into the 

matter of the said prohibition, and is satisfied 
that the person prohibiting the marriage has no lawful authority 
for such prohibition, 

, or until the said notice is withdrawn bv the person who gave it. 

22. When either of the persons intending marriage is a minor, 

and the Minister is not satisfied that the consent 
Issue of certificate x i j. i. i. ■ • 

in case of minontv person whose consent to such marriage is 

required by section 19 has been obtained, such 

Minister shall not issue such certificate until the expiration of 

fourteen days after the receipt by him of the notice of marriage. 

23 When any Native C<hristian about to be married takes a 
Issue of curtifi- of marriage to a Minister of lieligion, or 

cartes ^ t(j Native applies for a certificate fiom such Minister under 
section 17, such Minister shall, before issuing the 
certificate, ascertain whether such Native Christian is cognizant of 
the purport and effect of the said notice or certificate, as the case 
may be, and, if not, shall translate or cause to be translated the 
notice or certificate to such Native ('hnstian into some language 
which he undei stands 


25- The certificate to be issued by such Minister shall be in 
Form of pcrtifi- form contained in the second schedule hereto 

annexed, or to the like effect 


26. After the issue of the certificate bv the Minister, marriage 
Solemnization of soleinni;^d between the persons therein 

inarnagi'^ described according to such form or ceremony as 

the Minister thinks fit to adopt 

Provided that the marnage be solemnized in the presence of at 
least two witnesses ^ besides the Minister. 


(Notes). 

i.- ** Solemnization of marriage , ' ' 

ENGLISH LAW. 

(Ij Hiniater bound to marry. 

A license is a legal authority for marriage, and a minister may not refuse to 
marry pursuant to a proper license from his ordinary unless be suRpects 
fraud. Argar v. Eoldawo^th^ 2 Lee, 516. Y 
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Solemnization of marriage** ’^{Concluded), 

ENGLISH Ijk\Y^{Co7icluded), 

(3) OonBcienoe clause In Divorce Act. 

“ But by bGction 57 of the Matrimonial Causes Aet, 1^57, a clergyman of the 
Establmlicd Church may refuse tn solemnize the marriage of any 
person whoso former marriage has been dissolved on the ground of his 
or her adultery ” Browne and Powles on Divorce, 7th Ed., 1906, 
p. 97. See also Divorce Act IV of 1809, S. 58. W 

2,^*‘Two witnesses.** 

ENGLISH LAW. 

WitncBBes to marriage. 

(a) “ The statutory and rubrifal proviMons, wlin’li jequirc that two witnesses 
should bo present at a marriage, and should sign the register, are 
morel} diroc*tor\ ” Flrowno and 1‘owli'^ on Divorce, 7th Ed., 1905, 
p 100. X 

(5) “A marriage solemnized in the presence of one witni'ss only is therefoio a 
good marriage.” Wmq \ . Toyloit '2 ^ A T *278. Y 

26. Whenever ji marriage ifi nut solemnized within two 

^ ^ months after the date of the certificate issued 

Certificate void if , 

marriage not boiem- hy such Miiiistei :is aforesaid, such certificate 

pioceed’ings (if any' thereon shall be 

void, 

and no person shall proceed to solemnize the said marriage 
until new notice has been given and a certificate thereof issued in 
’ manner aforesaid 

(Note) 

/ — “ Two months.** 

ENGLISH LAW. 

Marriages after the prescribed period from publication of banns— English Law 

“ Although 1 t, c 7t), S. 9, rciuirc'i niiin.igci b/ banns to be solemnized 
within tliicc luonfh'. .iftci tho CDiiiplcte piiblioatioii of banua, a 
marriage \ivill fioI bf held invalid bocdu-^c tho parties- have married 
after the pre^ciibod tunc il they have not done so knowingly and wil- 
fully ” Iley, V Chitkt\ 10 Cox C C 174 , 16 L.T 429. Z 

PART IV. 

Registration op Mahriagxss soi-emnized by Ministers of 

Religion. 

f 

27. All marriages hereafter solemnized in India between per- 
Marriageswhento SOUS one or both of whom professes or profess 

be registered. the Christian religion, except marriages solem- 

nized under Part V or Part VI of this Act, shall te registered in 
manner hereinafter prescribed. 
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28 Every Clergyman of the Church of England shall keep a 
, register of marriages and shall register therein, 

Registration of x 4 .V ^ ■ 4 .U 

marriages soiumniz- according to the tabular form set forth in the 

Chu?chof"K!^i™d! schedule hereto annexed, every [marriage 

which he solemnizes under this Act 


29. Every Clergyman of the Church of England shall send 
four times in every year returns m duplicate, 
to autlienticated by his signature, of the entries in 

the register of marriages: solemnized at any place 
where he has any spiritual charge, to the Jtegistrar of the Archdea- 
conry to which he is subject, or within the limits of which such 
place IS situate. 


Such quarterly returns shall contain all the entries of marriages 
contained m the said i-egistcr from the first day 
Janiiarv to the thirty-first day of Mai*ch, from 
the first day of April to the thirtieth day of June, 
from the first day of July to the thirtieth day of September, and 
from the first day of Octoliei to the thirty-first day of December, 
of each year respectively, and ^hall be sent by such Clergyman 
within two weeks from the expiration of each of the quarters above 
specified. 

The said Eegisirar upon receiving the said returns shall send 
one copy thereof to the llegistrar-General ^f Births, Deaths and 
Marriages. 

(Note) 


H.B — The words “ Rcgistiar-(reiicral . .Marriages” at the end of this sec- 
tion were substituted for the words ‘ ‘ Serretarv to the Local Govorn- 


inont ” by Act VI of ISPO, S. 30 (6) 


30. Evei-y marriage solemnized by a Clergyman of the 

ReRistratKMi .md Chiuch of Jtome shall be registered by the person 

returns of m.i,rri.iRtM according to the form directed in that behalf 

solemnized i t i i i i* i -rx 

Clergymen of by tlic Koman Catholic Bishop of the Diocese or 


Church of Romo. 


Vicariate in which such marriage is solemnized. 


and such person shall forward quarterly to the Registrar- 
General of Births, Deaths and Marriages returns of the entries of 
all marriages registered by him during the three months rlext 
preceding. 


(Note). 


N.B — The words “Registrar-General Marriages” in the 2nd para of 

this section were substituted for the words ” Secretary to the Local 
Government ” by Act VI of 1866, B. 80 (b). 
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Registration and 

returns of^marriages 31 _ Every Clergyman of the Church of 

Cie*ig^ 0 n of Scotland shall keep a register of marriages, 

Oburoh of Scotland. 

and shall register therein, according to the tabular form set 
forth in the third schedule hereto annexed, every marriage which 
he solemnizes under this Act, 


and shall forward quarterly to the Ucgistrar- General of Births, 
Deaths and Marriages, through the Senior Chaplain of the Church 
of Scotland, returns, similar to those prescriberl in section 29, of all 
such marriages. 

(Note). 


N.B.— The words * RL'gi‘»lnu riorioriil uf lljrth-., Ouaths and Marriages” 
in tho ‘Jrd pur.i of tin- st*i.li(*n, witu substituted for the words 
” Secretary to the Local (h»verri merit,’ ))v Act VI of ISSfi, S. 30, 
cl. (b) 


82 Every marriage soleiiiiiized by any person who has 

^ received episcopal oidination, but who is not a 

Certain marriagoa 

to be registered in Clergyman ol the Cliurch of England, or of the 
duplicate. Churcli of Lioiiic, 'ir ])y any Minister of Eeligion 

licensed under tins Act to solomniy.e neirriages, shall, immediately 
after the solemnizatinii thereof, bo ivgisteiod in duplicate by the 
person solemnizing the same, (that is to say) ma marriagc-itgister- 
boob to be kept bv him for that puriiose, according to the lonii 
contained in the fourili schedule lu*rt‘to annexed, and al.sn m a 
certificate attached to tho mai riage-u*gistei*-}ioi)k as a counterfoil 


33 The entry of such marriage m both the certificate and 
man lage-register-book shall be signed by the 
marriages to be sign jierf.on S' ileiLiiiiziiig the luiirnagc. and also by the 
ed and attested ppisoiis man led, and shall be attested by two 

credible witnesses, other than the pt'ison solemnizing the inarriagc, 
present at its soleiuni/ation 

Every such entry shall be made in order from the hegmning to 
the end of the book, and the iiiunlier of the certificate shall eorre.s- 
pond with that oi the entrv in the iiiai nage-iegister-book 

34. The person solemnizing the marriage shall fortliw'ifch sepa- 
, rate the certificate from the marriage-registt'r- 

book and send it, within one inoiiLli from the 
time of the solemnization, to the Marriage Regis- 
trar of the district in w’hich the marriage was 
solemnized, or, if there be mort^ Marriage Regis- 
trars than one, to the Senior Marriage Registrar, 


Certificate to bo for- 
warded to Marriage 
Registrar, copied and 
sent to Registrar- 
General. 
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who shall cause such certificate to be copied into a book to be 
kept by him for that purpose, 

and shall send all the certificates which he has received during 
the month, with such number and signature or initials added there- 
to as are hereinafter required, to the Registrar-General of Births, 
Deaths and Marriages 

(Note). 

N B. — The* woid^. “ Rcgistrar-rieneral of Births, Deaths and Marriages” 
at the end of the s-ertion wore substituted for the words ” Secretary 
to the Local Government ” by Act VI of 1886, B 30, cl (6). 


35. Such copies shall be entered in order from the beginning 
fcrtih- book, and shall bear both 


Copies of 
cates to be entered 
and numbered 


the number of the certificate as copied, and also 
a number to be entered by the Marriage Regis- 
trar, indicating the number of the entry of the said copy in the said 
book, according to the order m which he receives each certificate. 


36. The Marriage Registrar shall also add such last-mentioned 
number of the entry of the copy m the book to 
the certificate, with his signature or initials, and 
shall, at the "end of every month, send the same 
to the Registrar-General of Births, Deaths and 
Mariiages. 

iNote). 


Registrar to add 
number of entr'v to 
certificate, and send 
to Registrar General. 


N.B. — Tbo words Registrar-Geiieial, etc,” at the end of the section were 

substituted for the words “ Bo(‘ietar\ Ho the Local Government ” by 
Act VI of 1S8G, S 30, cl. (6) 


37. When any marriage boUveen Native Christians is solem- 
^str t of Bart I or Bait III of this Act, the 

marriages between person Solemnizing the same shall, instead of pro- 
undeT^l’art i^or^m^ ceeding in the ifianncr provided by sections 28 to 
Hli, both mclusivi*, register the marriage m a 
separate register-book, and shall keep it safely until it is filled, or, 
Custody and dispo- if he leave the dist.iict in which he solemnized 
sal of register-book marriage before the said book is filled, shall 

make over the same to the person succeeding to his duties in the 
said district. 

Whoever has the coniiol of the book at the time whep. it is 
filled shall send it to tli<’ Marriage Registrar of the district, or, if 
there be more Marriage Registrars than one, to the Senior Marriage 
Registrar, who shall send it to the Registrar-General of Births, 
Deaths and Marriages, lu be kept by him with the records of his 
office. 
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(Mote). 

N B. ~The words “Registrar-General Marriages*’ at the end of the section 

were substituted for the words “ Secretary to the Local Government” 
by the Act VI of 1886, S. 30. cl. (6). 

PAET V. 

Marriages Solemnized by. or in the presence of, a Marriage- 

Registrar. 

88 . When a marriage is intended to be solemnized by, or in the 
presence of, a Marriage Registrar, one of the 

Notice^ of intend- parties to such marriage shall give notice in writ- 
cd marriage before . . . 

Marriage-Registrar. ing, in the form contained m the first schedule 
hereto annexed, or to the like effect, to any Mar- 
riage Registrar of the district within which the parties have dwelt ; 

or, if the parties dwell in different districts, shall give the like 
notice to a Marriage Registrar of each district, 

and shall state therein the name and surname, and the profes- 
sion or condition, of each of the parties intending marriage, the 
dwelling place of each of them, tjie time during which each has 
dwelt therein, and the place at which the marriage is to be solem- 
nized : 

Provided that, if either party has dwelt m the place stated in 
the notice for more than one month, it may be stated therein that 
he or she has dwelt there one month and upwards. 

(Notes). 

ENGLISH LAW. 

(1) notice, provUions for In English law. 

(a) When a marriage is contemplated— other than by license or banns — 
upon production of the logistrar’s certificate one of the parties shall 
give notice, in the form of Schedule A annexed to the English Act, 
or to the like effect, to the Superintendent Registrar of the district 
within which the parties shall have dwelt for not less than seven da^'S, 
or if they have dwelt In different districts, then to the registrar of 
each, containing their full and correct names, addresses, and descrip- 
tions, the time they resided in the district, the church or building 
where they are to be married, and that one or o&her of them has 
' dwelt in the place specihod amorth and upwards iC it is so. 

This notice the registrar keeps, after oniermg a copy in ” The Marmge 
Notice Book" (fee 1 s), for gratuitous public reference. On it shall be 
subscribed a solemn declaration by the party giving it that there is no 
impedunent of kindred or lawful hindrance to the marnage, and that 
the parties have resided whore speciffed for seven days if the ceremony 
is to be without license, or, if by license, that one of them has resided 
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Notice **--{Contmued), 

ENGLISH LAW— {Con/»nw«d). 

where specified for fifteen days immediately before the notice. And 
whore either party, neither a widower nor a widow, is under twenty - 
one, the party declaring shall further declare that the requisite lawful 
consent has been given, or if it be so, that no consent is required. 
Upon the due signature of this declaration by the party making it, 
and attestation by the registrar or his deputy, the required certificate 
or license is granted. If the marriage is to be without license, a copy 
of the notice is suspended conspicuously in the registrar’s office for 
twenty-one days after entry of the original in the “ Book and if 
there bo no impediment, or if the marriage be not forbidden as by 
Law authorized on sufficient grounds, the certificate issues, and upon 
it marriage may be solemnized within three months.” See Dixon on 
Divorce, 4th Ed., 1908, pp. 30, 31. k 

{b) “When marriage, with a license is contemplated the notice already 
mentioned need only be given to the registrar of the district in which 
one of the parties resides and the notice need not be suspended for 
inspection.'’ [Ibid.) B 

(c) “It must, however, state that the party giving it has for fifteen days 

immediately before been residing in the district of the registrar to 
whom the notice is given,’’ (Ibid,) C 

(d) “ Thereupon, if not foi bidden, as in the former case of marriages without 

licenses, the registrar will issue a certificate with licenso, to bo acted 
upon also, as before, within throe mouths ” (Ibid.) D 

(e) “ Those who object to be married under C and 7 Will. 4, c 85, in a registered 

building mav, “after duo notice and certificate”, solemnize the 
marriage in the Bupcriutcndcnt Registrar’s Office with another 
registrar and witnesses present in the mahnor stated in 6 and 7 Will. 4, 
c. 85, S. 21.” (Ibid.) E 

(/) “Under similar restrictions Quahers and Jews may marry according to 
their own usages.” (Ibid.) F 

( 2 ) **006 notice,”— Engliah Statute Law. 

(a) “Due notice,” under 19 and 20 V^ct. 119, is a notice in accordance with the 

formalities proscribed by the statute See Dixon on Divorce, 4th Ed., 
1908, p. 46. 0 

(b) The notice will bo sufficient, though in other respects — for instance, re- 

garding the Christian name, ages, and other details relating to the 
parties — it is inaccurate (Ibid ) H 

(c) In any suit touching the validity of the marriage, evidence of the non- 

observance of the requirements of the Act is positively prohibited. 
Prowse V. Spurway, 46 L.J., Mat. 51. 1 

(d) “ Whether a notice in a wholly false name (which must be given frau- 

dulently) could bo properly held a notice at all may still be a question.” 
Ptowse V. Spur way, 46 L J., Mat. 51. J 

(S) Proof of marriage— Non- registratioo, effect of. 

“ Where the legality of a marriage was in question, it was decided that, even 
if the marriage was not registered at all, yet if the fact of marriage 
could be proved, the non -registration would not affect its validity.” 
Woods V. Woods, 2 Curt 521. K 
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l.~" Notice •••—(Coneluiei). 

ENGLISH -LkVI— {Concluded). 

4/ Marriage by banns— Marriage by notice before Registrar— DifFerenoe. 

(а) '* Thero is no analogy between a marriage by banns and a marriage by 

notice before tbe registrar. The decisions as to what constitutes 
undue publication of banns under 4 Geo. 4, c. 76, arc not, therefore, 
applicable to a question as to what constitutes undue notice under the 
Registration Acts ” Holmes v Suviimns, L R. 1. P &D. 523. 

N.B: — Boo notes under S. 12, supra, 

(б) The repetition of the words of the inarrhigc bcrvice is necessary. When 

the hands of the parties are jonioil t«»golher, and the clergyman 
pronounces them to be man and wife, they are married if they under- 
stand that, by that act, they have agreed to cohabit together, and 
with 110 other person. Hat tod v. Hat rod, 1 K. & Johns, 4, M 

39. Every Marriage-Registrar shall, on receiving any such 
Publication of uotict^, cause a copy thereof to be affixed in some 
conspicuous place in his office. 

When^one of the parties intending marriage is a minor, every 
Marriage Registrar shall, within twenty-four hours after the receipt 
by him of the notice of such marriage, send, by po.st or otherwise, 
a copy of such notice to each of the other Marriage Registrars (if 
any) in the same District who shall likewise affix the copy m some 
conspicuous place in his own office. 


Notice to be filed 40. The Marriage Registrar shall file all 

Marriage such notices and keep them with the records of 

Book. his office, 

and shall also forthwith enter a true copy of all such notices in 
a book to be furnished to him for that purpose by the Local Gov- 
ernment, and to be called the “ Marriage Notice Book;'' 

and the Marriage Notice Book shall be open at all reasonable 
times, without fee, to all persons desirous of inspecting the same. 


41. If the party by whom the notice was given requests the 


Certificate of 
notice given and 
oath made. 


Marriage Registrar to issue the certificate next 
hereinafter mentioned, and if one of the parties 
intending marriage has made oath as hereinafter 


required, the Marriage Registrar shal' issue under his hand a 
certificate of such notice having been given and of such oath having 


been made : 

Proyisoi Provided 


that no lawful impediment be shown to his satisfaction why 
snch certificate should not issue ; 



'600 iot Xy of 1872 (the Indian cheistian maebiags act). [Sft. ili4l 


that the issue of such certificate has not been forbidden, in 
manner hereinafter mentioned, by any person authorized in that 
behalf by this Act ; 

that four days after the receipt of the notice have expired ; and 
further, 

that where, by such oath, it appears that one of the parties 
•Intending marriage is a minor, fourteen days after the entry of such 
notice have expired. 

(Note). 

General. 

Marriage between a Christian and a Jewess divorced according to Jewish law— 
Registrar refusing to take any steps— Direction from Court to solemnize 
marriage. 


Where a Jowcs*^ was divorced according to the Jewish law, a Christian desiring 
to marry her gave notice to the Registrar under the provisions of this 
Act. The Registrar having refused to solemnize the marriage, the 
Court on application ordciod the Registrar to receive and publish 
the notice and, upon compliance with the provisions of S. 41 of the 
Act, take all such steps as arc necessary for the solemnization of the 
marriage. 16 C.W N. 417. N-0 

42. The certificate mentioned in section 41 shall not be issued 
Oath before issue by any Marriage Eegistrar, until one of the par- 
ol certificate. ties intending marriage appears personally before 

such Marriage Registrar, and makes oath i — 

(a) that he or she believes that there^is not any impediment 
of kindred or affinity, or other lawful hindrance, to 
the said marriage, and 


{h) that both the parties have, or (where they have dwelt in 
the districts of different Marriage Registrars) that the 
party making such oUth has, had their, his or her 
usual place of abode within the district of such Mar- 
riage-Registrar, 


and, where either or each of the parties is a minor, — 

(c) that the consent or consents to such marriage required 
by law has or have been obtained thereto, or that there 
is no person resident in India authorized to give such 
consent, as the case may be. ‘ 

(Notes). 

. i— " 

Definition of Oath. 


''Oath'* shall include affirmation and deolaration in the case of persosifi by 
law allowed to affirm or declare instead of swearing. 8w Aot X of 
1897 , 8 . 8 ( 86 ). - 
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43. When one of the parties intending marriage is a minor, 

and both such parties are at the time resident in 

Oourt^tcTorder 3-0.7 of the towns of Calcutta, Madras and Bom- 

ficate in less than desirous of being married in lees than 

fourteen dajs. ” 

fourteen days after the entry of such^ notice aa 

aforesaid, they may apply by petition to a Judge of the High Court, 

for an order upon the Marriage Kcgihtrar to whom the notice of 

marriage has been given, directing him to issue his certificate before 

the expiration of the said fourteen days required by section 41 


And, on sufficient cause being shown, the said Judge may, in 
Order on petition. his discretion, make an order upon such Marriage 
Eegistrar, directing him to issue his certificate at any time to be 
mentioned in the said order liefure the expiration of the fourteen 
days so required. 

And the said Marriage Kegistrar, on receipt of the said order, 
shall issue his certificate in accordance therewith. 


44. The provisions of section 19 apply to 
or gu°idnin^* every marriage undei this Tart, either of the 

parties to which is a minor ; 

and any person whose consent to such marriage would be re- 
quired thereunder may tenter a protest against the 
Mari-iiigc Ee-r.strai's certificate, by 
writing, at any time before the issue of such cer- 
tificate, the word “ forbidden opposite to the entry of the notice 
of such intended marriage in the Marriage Notice Book, and by 
subscribing thereto his or her name and place of abode, and his or 
her position with respect to either of the parties, by reason of W’hich 
he or she is so authorized. 

When such protest has been entered, no certificate shall issue 

Bffe t f t t the Marriage liegistrar has examined into 

ect of protest. matter of the protest, and is satisfied that it 

ought not to obstruct the issue of the certificate for the said Marri- 
age, or until the protest be withdrawn by the person who entered 
it. 

Petition where 45, If any person whose consent is neces- 

person whose eon- , i n -r^ . 

sent is necessary is sary to any marriage under this Part is of 

"-sound mma, 

or if any such person (other than the father) without just 
cause withholds his consent to the marriage, 
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the parties intending marriage may apply by petition, where 
the person whose consent is necessary is resident within any of the 
towns of Calcutta, Madras and Bombay, to a Judge of the High 
Court, or if he is not resident within any of the said towns, then to 
the District Judge : 

And the said Judge of the High Court, or 
District Judge, as the case may be, may examine 
the allegation of the petitions in a summary way : 

And, if upon examination such marriage appears proper, such 
Judge of the High Court or District Judge, as the case may be, 
shall declare the marriage to be a proper marriage. 

Such declaration shall be as effectual as if the person whose 
consent was needed had consented to the marriage ; 

and, if he has forbidden the issue of the Marriage Eegistrar’s 
certificate, such certificate shall be issued and the like proceedings 
may be had under this Part m relation to the marriage as if the 
issue of such certificate had not been forbidden. 

46. Whenever a Marriage-Eegistrar refuses to issue a certifi- 
cate under this Fart, either of the parties intend- 

Marnage” Rogistra^ marriage may apply by petition, where the 
refuses certificate. district of such Eegistrar IS within any of the 
towns of Calcutta, Madras and Bombay, to a 
Judge of the High Court, or if such district is not within any of the 
said towns, then to the District Judge. 

The said Judge of the High Court, or District Judge, as the 
Procedure on case may be, mayiexamine the allegations of the 
petition. petition in a summary way, and shall decid© 

thereon. 

The decision of such Judge of the High Court or District Judge, 
as the case may be, shall be final, and the Marriage Eegistrar to 
whom the application for the issue of a certificate was originally 
made shall proceed in accordance therewith. 

(Note). 

General. 

Harriage between a ohrlitian and a Jeweu divorced according to Jewish Law- 
Registrar refusing to take any steps -Direction from Court to solemnlie 
marriage. 

See 16 C<W.N. 417 noted under B. 41, supra. 


9 



Bt. 47 ft 16] Act XV of 1872 (ibe Indian ohbistian mabbiagb act). 603 


47. Whenever a Morriage-Begistrar resident in any Native 

_ . , State refuses to issue his certificate, either of the 

Marriage - Bogietrar parties intending marriage may apply by petition 
refuBOT oertiflcato?^^ Governor General in Council, who shall 

decide thereon. 

Such decision shall be final, and the Marriage Registrar to 
whom the application was originally made shall proceed in accord- 
ance therewith. 

48. Whenever a Marriage Registrar, acting under the provi- 

Petition when section 44, is not satisfied that the person 

Registrar doubts forbidding the issue of the certificate is authorized 
forbiddmg^^ perfaon j^y Marriage Registrar shall 

apply by petition, where his district is within any 
of the towns of Calcutta, Madras and Bombay, to a Judge of the 
High Court, or, if such district be not within any of the said towns, 
then to the District Judge. 

The said petition shall state all the circumstances of the case, 
Procedure on poti- and pray for the order and direction of the Court 
concerning the same, 

and the said Judge of the High Court or District Judge, as the 
case may be, shall examine into the allegations of the petition and 
the circumstances of the case ; 

and if, upon such examination, it appears that the person for- 
bidding the issue of such certificate is not authorized by law so to 
do, such Judge of the High Court or District Judge, as the case 
may be, shall declare that the person forbidding the issue of such 
certificate is not authorized as aforesaid, 

and thereupon such certificate shall be issued, and the like 
proceedings may be had in relation to such marriage as ^f the issue 
had not been forbidden. 


Whenever a Marriage Registrar appointed under section 8 to act 
Reference when within any Native State is not satisfied that the 
Marriage Registrar person forbidding the issue of the certificate is 
Subts Authority “of authorized by law so to do, the said Marriage 
person forbidding. Registrar shall send a statement of all the circum- 
stances of the case, together with all documents relating thereto, 


to the Governor General in Council. 
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If it appears to the &overDor General in Council that the 
person forbidding the issue of such certificate is 
refMenco!^'^^^ authorized by law so to do, the Governor 

General in Council shall declare that the person 
forbidding the issue of such certificate is not authorized as afore- 
said, 

* and thereupon such certificate shall be issued, and the like 
proceedings may be had in relation to such marriage, as if the issue 
of the certificate had not been forbidden. 


Liabihtj’ for frivol- 
ous protest against 
issue of certificate 


M. Every person entering a protest with the Marriage Eegist- 
rar, under this Part, against the issue of any 
certificate, on grounds which such Marriage 
Kegistrar, under section 44, or a Judge of the 
High Court or the District Judge, under section 45 or 46, declares 
to be frivolous and such as ought not to obstruct the issue of the 
certificate, shall be liable for the costs of all proceedings in relation 
thereto and for damages, to be recovered by suit by the person 
against whose marriage such protest was entered. 


80. The certificate to be issued by the Marriage Registrar 
_ . ^ „ under the provisions of section 41 shall be in the 

Form of Certificate ti-iiah-* 

form contained m the second schedule to this Act 

annexed or to the like effect, t 

and the Local Government shall furnish to every Marriage 

Registrar a suflicient number of forms of certificate. 

soiomnization of After the issue of the certificate of the 

marriage after issue 

of certificate. Marriage Registrtir, 

or, where notice is required to be given under this Act to the 
Marriage Registrars for different districts, after the issue of the 
certificates of the Marriage Registrars for such districts, 

marriage may, if there be no lawful impediment to the rdarriage 
of the parties described in such certificate or certificates, be solem- 
nized between them, according to such form and ceremony as they 
think fit to adopt. 

But every such marriage shall be solemnized in the presence of 
some Marriage Registrar (to whom shall be delivered such certifi- 
cate or certificates as aforesaid), and of two or more credible 
witnesses besides the Marriage Registrar. 
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And m somo pjirt of tho ccroiuon^ (‘Ach ol the paitics shall 
declare as follows, or to the like eltect 

“ 1 do solemn! V di cljue that 1 know not of any law'lul jiiiijcmIi- 
ment why J, .1 11 , jiiay not 1 k‘ joined in niatiiiuony to (' 1 ) ” 

And each of the parties sliall --.u to tin* other as follows oi to 
the like el’tect — “ 1 call upon tlu'se p^asoii'^ heie present to witness 
thiit 1 , J li , do take thei*, (' 1 ) , h* he ni\ lawful wedded wife 
[o/ ItllslKlflf/ \ ." 


52. W'henevet a niania^e is not solemm/ed w ithin two months 


not. li.id wiiliin l\Mi 
iiionth^ .Ulcr not k « 
new Jiotico 


alter the eop\ of the notice has hi** ii entered hy 
the Mill 1 ia^e-lu‘ei'*tiMi , Jis retjuiied 1 )\ section 40 , 
tlu‘ Liotict' and flu* cei hlic.it'*, li any, issiu'd there- 
upon, and all other pi oce(*dini;^ theieinion, shall 


h<‘ void , 


and no person r^hall [iioceed lo solemm/.(‘ the iiMviiaye, nor 
shall any Mar i i.ieo-J te^istiMr mitei the sanne until mwv notiee has 
hern eivf'n, and entiy made, and emliticite ilu*H‘ol ei\en, at the 
time and m tlie mtiniu'i aforesaid 


53 A Man laee-KeuistiiU hefoK wl 


in an\ niai riaee 


M.trrki*;. - solemni/(‘(l uiidei tills Tai t ina\ .isk of the per- 
pcuti. to hr M- ^“Hs to hf' mariied the st‘V(‘iMl j>ai Lurilai s lefjuired 
to he le^isttred toiu hin;^ ^iieli inaiihi^e 

54. AlteL the solemmyatioir <il an\ maiiia^e under this Tait, 
Rrn.st,,.i.o„ .,1 i.ic-m'iU, ;it such soleiu- 

iiiirri.it'r -oh nine ■ 1 m ^ il loll shai 1 forthwith l■e:^l^tl‘l tlieiiiairiaeu iii 

I’.iiL \ . T 1 . 1 i , 

(luplKMte tlhil is to s.i\ , m a mail i.i”e-re;;ister- 
hook accordin;^ to the form of the fourth ^i*h(‘dul'‘ hereto annexed, 
and also m a ceititicate attaelu il to the mai ria^e-rej^ister-book as a 
counterftnl. 


TJu‘ triti y of such maiiia^e in hotii the eeitiru*al.e and tlu‘ 
marriage-register book sh.ill h»* signod h\ l\\r [ler.^on hy or hel«'ae 
W'hoin the mariiage li.is Ireeti sf)lemnizt d, if there he an\ sucli 
person, and h> tin* Mar riMg.'-liegistmr piesent at such nMi'iiai;e, 
wdiether or not it is solemni/ed h\ h m, and also h\ lie* p.iities 
married, and attested h\ tw(» eredihU witne.^ses othru* th.in the 
Alarriage-Ecgistrar and peifton solemnizing tin- iiianinge 

Every such entry shall he, m.ido in ordt i liom the beginning 
to the end of tht* hook, and the num.iei of tlu‘ ceiiificate shall 
correspond wnth that of the entry m tno inarriuge-regjsLer-book. 

77 
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SS. The MiiLnapc-Ke{;istriU’ shall Inrthwith separate the 


Cortifical.i‘s lo be 
monthly to lle- 
gistrai (roncral. 


ccrtiticate from the marriago-re<;ister book and 
send It, at tlu* md of every month, to the lie- 
^istiar-(Toncral of Jhiths, Deaths and Marriages 


The Mariia^e-llie^isti .ii shall keep saielv the said lejj^ister- 
hook until it is iill(‘d, and snail then smd it to the 
tQr^boolf' Kegistrar-lhmeial oi Jhiths, Deaths and Marri- 

ages, to he kei)t h\ him with the iccords of his 
oi'liec 


(Notes) 

N B. — The words “ lu ihM.il Mc.ilh-' iind ^Kiinagos lu tbo 

two of l.hi> (‘(tioii \v« ii* '•uli'-t.il uti'd lor tli'* word. “S(*fiotiir\ to 

thf Loi'il (rovoninu'iit ’’ 1»\ tin Ait \ I <>( IsSh, S. yO, il {b^ 


56. The Mariiage-lh'^i‘-trais in Native States shall st'iid the 
eertificat('s mentioned in stH‘tir)n r)4 to sueh 
otfuaMs as the ( h)Vt*rnor-(.hMieiMl m Oouneil from 
tiiiu* to tmu‘, h\ noiiheation in the (hi/ette ol 
India, appoints in this heliall 

(Notes). 

(jeneral. 

M. B. 1 — Conij;).in‘ tins sodioii with S Jl (i) ol 1 VI of (l-liiths, 1 )i .iths 

and W.ini.igi-i lletcistialion). 

N. B. 2 — The Coiiinii-'Sioiin of Ajiini MMW.ir.i li./ hcLH ,tppomli‘d mulci this 

section lui the R.ijpnt.in.i Si iti , \(i A| K AO , thr .Xgi’iit, (lovernoi- 
Ojcnci.il, CenlT.il liidi.i AceiKv, f>>r St it.e- in Ocnl i .il Iiidi.i, Atv Ihit 
rin.iet NS IC I ), l^d. H'n, j) tin- lii‘gi^tr.ir-( Icm'i.il of Hirths, 

Deaths .md ]M.irr i.ig» •', Madi.i", lot thr Ai\s-)il Sl.iU's, st'c ibid (M.id 

.ind M\ ), p. 17 the J-’n-t A '■i t.inl. to tin* Resident for the IlMlera- 
li.id State, bre ibid iHvd j, p R 


Otlieors to whom 
Registrars in Nati\e 
States shall send 
coi tilicates. 


57. When any Native C'hnstian a-hont to lie married ^nves a 
notice of iiiai I ia^(‘,‘*i applicrs for a certificate Irom 


Regislr.ii- to a 
ceitain lhat notire 
and eertjfir,it.p .^re 
11 n d c r s t r) (I d hv 
Native UhnstiriiiR 


a !\Iai Ma^('-lh*;^isti ai , such Marriaf^e-Ke^istrar 


shall ascertain wlud.lier the said Native Chii&tian 
umlf j stands the IhejlisJi Itinnua^^o, and, li he does 
not, the Mairiage-lte^istrar shall tnin'.late, or cause to he tianslated, 
such notice or certifK-iite, or both ol tlnun, ris the case may be, ‘to 
such Native Christian into, a larmucme wdiicJi he understands , 


or the. Marriat^^e-Tie^istiar sliall otherwise ascertain whether 
the Native Chriobiaii is c*ogm//mt ol the purpoit and elioct of tiic 
said notice and certificate 
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58 When any Nativo Christian is married under the provi- 
siniis ijf this part, the person solemnizing the 

N.itno Clni^tiaiis ^ 

to be iii.idu to un- luarna^c^ sliall aseeiiain whether such Native 
' Christ ljul undt ‘1 stands tlio JCuglish language, and 
if he d(H's not, the pel son solemnizing the marriage 
shall, at till* time* ()l tlifi solemni/ation, translate, or cause to be 
translated, to such Native Chii4ian, into a language which he 
understands, the dt'clarations made at such marriage in accordance 
wutli the provisions of this Ael 


RpRi'^tnitinn uf 
nid.rri.igcs botwocn 
Native Chri^tiAiJs 


59. The ri‘gistiatinn of marriages between 
Native^ Christian-s iind(‘i this l*art sliall be made 
in eoiifoumitv with the* luli's hud down in section 


.so fill as tluy .ire applicalih', and not othrrw’ist* 


PAirr VI OK 


MAKHIXlrE OP \ \1 1\ H (hlKTSTIANS 


On ^vll,lt (‘oikli- 
tiM?).- in.irriHgcs of 
N .1 1 1 V c Cbri'^ti IMS 
iM.i\ lie Li>i tifif’d 


60. !b\«*i\ mamage betwei'n Native (’hn.s- 


tiiins apphiiig 1"! a ciMtilieate shall, without the 
preliniin.i'N iidiei* ivMjiiiied undi'r Part III, be 
eertitied undci this Part, if tlii' iollowing condi- 
tions bi' fuliilh'd, and not otheiwiM* -- 


(1) tile uge of tile mail intending to l>/‘ niariK'd shall exceed 
sixteen veins, and llie .ige (»l the worn. in int.(*iidiiig to he nifiiried 
shall e\(’(>(-d tliiih'eii ye.ii's , 

{"!) ni'itlu’r oi the pel sons inlendiiig to hi married shall have a 
wife ()i hiishai.d ill IiMiig, 

(‘h in the pi I'senee of .i jieison lieeiisisl undei seetioii 1), and of 
at le.Lst two (‘M'dihli wiMiessi's ollnu- tliiui sueh peison, jiieh ol the 
paities shall sa> to tlie other - 

“ I (‘all n])on these pdsoiis liei e pn‘si‘nt to witinss :.hat J, A JJ, 
in the presence of A)nnghi\ (lod, andin tin* name ol our Lord 
Jesus Clnist, di. tak<' tlii‘e, C J) , to he mv lawful wed led w'lfe [or 
husJ)fOuJ] "or wolds lo tlie like i*lieet 

Provided (j) that no martiage shall lie eeiLified under this Part 
when either of the [larties intending to be manual has not comple- 
ted his or her eighteenth \eai, unless sueh eoiisent as is mentioned 
in sectum 11) luis been gnaai to the intended miiruage, 'm unless it 
appears tliat there is no person li\mg iiut housed to give such 
consent. 
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(Notes). 

“ Part V/.” 

N B — As lo \.ilj(liition of pa it iji.irrn^M*s solcmni/<‘d under Pi. VI between 
pj»r oils of ’wlioiii (till* oiih w.is ,i Natue-Clinstifiii, aiul peiialt\ for 
hol(‘iuiii/in;4 siuli uiidei I't VI in fntuie , \et 11 of 

(1) Scope and object of the section. 

« "The (tbjei't of I’jitt VI li.is been added to the Hill sinee it wai fiMined 

!)\ Ml iLitehie, ii ti* inei*L the* (asi>> (jf the mniieToiis ehisc,es oi Native 
Cliri'liiiiii icatleied f)\ir the Hrit.sh Tt*riitones in India 'I’liose 
elapses nninla'i se\i r.tl thousand ju tsoiiji. Jihe m.i]oiit\ of whom are 
f.ir awns from CleiL'snu-u in Uidei- or Minisuers of the V-hureh 

of Scotl.nnl, oi Al.ima;.’,' Rej;i',ti.iis, and Lheir Paitor^- are frequent!} 
n.it iM‘i Ilia* till ni-'i’Ki 

“It IS iiniios-ilili toevpeit fioni the-^e < lasse«, nt N.itise Clmstiarii, lu.irnaues 
.soil iiiiio ed in the lenulai in inner po'-Kiihed in the jnesiouR 
se^ tion-* 

"I’he point ii one svlin h oin(ht not loin h-lt in iineeri.iinlv and in older 
ifleitiialh to t lear np till doiihtitlial now i \ist . leL>isl,it ion of -onie 
Kind would Main to he rtquire<l ^loicoser, a-*<uinii)L; tin* leealils of 
111,1! 11 1'ji helwieii N.iliv* Cloi'liaiii, leslmt; siinpls on the serhil 
(lei lar.ilion of the )»ai lie,* then P), siune jnosision nl law svoulil appi*ir 
to lie ihii.iluti Is neie^sais foi the leeixti itioii of an h in. linage and 
fill afloidiiie eiss iiu.iiis o| eitahli'liiii^ the same 

“It M con-idi i» d tli.il ihepiosj loiii c oiitaiiied iiiP.iit \l oi the Hill, .i', it i*i 
iioss di.iss 11, will do ill th.il i-i i(‘ail\ K qiiin d in le.pei i. to tin Milenini* 
calionol ihe ni.im.i^^es ot N.ilise (’on\i i li to ( 'hii>%1iaiiil\ ssho mas be 
presented hv lii'-tain e oi .in\ nthi i i.iiiiehoin aviiilnm-if the othei 
pros I Kill- lit tin P.ill and th.il while tin P.irl m quelioii inaKei 
siiftii lent ]iroMi!on ioi tin din* leeul.il mu ol -.u, h ni.u i laei.-, for 
])i C'-ers me an o(ln 1.1 1 r»'oid «»f the i.ann*, and for pies’entme a hiise'., 
it ss ill he found to altoid t'l .1 II I 1 i-ie*, i)f N.i t IS e-(’hi 111 i.iii .1 simple, 

• onvenieiil, and iin \pi n >ise^ mod • ol ‘.Mli-niiii '1115 then mai'i.ine-, 
iiiil ol i>s(,ihli-.hio«.' the m.oii.ij'e when proof mas he lequiri'J uther 
III 0 lull to tin sin ( e^ n n 1.0 properts 01 olh(‘iwi-e. 

“Hue of tin* eondii ion e mt.iiiieil in Sei tio!i Xldl ol tin* Hill, .i', e‘(M*utial ti 
the i;t.uitine ol a tiitiln I'e oi ^lan i.nje under th.it Part, k that tin* 
]).ii(ie-. -li.ill not *^tand to 1 eh otliei within the piohihiled dcf^rei.s 
.iflinil \ 01 I on-.ii'^umit \ 

“ It IS to hi olsi istd I li.it ihi- ii 110 new pifisision .is n ipei ts Native CJln islians, 
thoiiiih piohihl. it Knot ilss.is "1 iittoiided t.o Tht're ie''ms to Ire no 
donhl rli.it till li ;;al inipi ilinieiits of Kmdied or .ilfinits m resjrn*! nf 
marriai;i* sslueli .ippls to I* iiropean Plnistiins .ipply equ.ills to Natisa' 
Christians, .md mi Iona .i*- -.in h inip(*dnin nti apply to Kiiropc*.in, itiK. 
loji'idend to he nnpossihle, with anv di'aree of proprnds , to exempt 
N.itiM* Ohnsti.ins from them, or to inalwO an} dKtiin.lioii in this 
respert hotssciii the tsso d.i'i-.cs ” Set PioeeMdm^^ m the LeiiKlatise 
Council. g 
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2. — ** Proviso " 

(1) Object of the Proviso 

The nio-it imp- lit ml (hini"/ ini tn'luf ••i] 1)\ t.h'*> A-'t vN.i*. uj rt-iArJ in lln- ft-rLifx- 

inj 4 cl lu.in hflwiM'ii N iLi\iM'liiisi MU', 

r»\ tin* (iltlm V oi I'^ii’i, if tin* jii'i ' 111' nil.-ndinn ri.irri h.id .iti.iiiipil the 
iit^e i)f •'ixti'cn MMi ^ 111 llii ( i-,r of iln jn.Lli-, iiml thiileen ’,e:iis in iliiit 
of iJii feiii.ilt*, th« 111. Lin 1^1* miL'lii. Ik* fiitiln*! Aithout .iii\ n*fi*rt*iiee 

tu tliL* I oii'.cnt ul |i iii'iii' ni i«i:ii(hiiM 'I’ll IS \\ is, .is Uu* le^M'>lature 
tli'nii;lit, inn-,t |Ustl, i ■■pit - ni- d l<i in .i ijrp.it li.jrdshi]) w In're t|;io 
p.iiti'*, ill • 111 h iiMm.i'-fi Wfii linn ii , .tiid li id, up to the tune rif 
ni.mi.mf, lived \Mlli 'll nil l-'i tin ■ uitiol nt tln'ii p.ireiits or 
uniMidi in . 

o ini i‘l. 1 In ' d- tiM I in tli<‘ tin n e • ' ni'i l.i v. , il i-jnoMdtd in tin* pn si nt sp'*- 
timi 111 it — 

" No iiMii i.n;-' .li.il! -If (i‘ilili»‘l imdfi tin . p n t v, Imn eil her of tlie j) ii tie'- in- 
t.i'ii'liij!.', l-» 1 m Ml in I'd li I- n"L I .iinpli 1 - d In'- m Inn cnjlitei nth M-.ir, 
miles-. -Ill li 1 ■ 111 -'' 'd . 1 - 1 - Ml' 'if "in''il 111 •'i I’t loM 111 111*1 eeii Ini', heeii ^iveii 
L" the nil' ini'* I Ml n M I * *. ••• | )],. jmIi nt i-mi ot this \\ i.s t.o nnike 

1 1 n* I 'll! I III "f p * 1 1 III "I _MI II li.ni'. . II 'em 1 1 1 I oiidiLlon to the h'^.il 

( Ulltl M llM 4 ol Ml m 1 . 1 * 1 111 I \ 1*1*11 Ml M *' , 111 I J* I-,'* ( Isi S in will' ]i tin* 

pin lit Ml -’Ui'ttiii' ".iL'lil mI*\i'>ii 1 *. li i\ .1 \''i'‘e in lln* m.itto'', 
witli-'.il .it tin ' inn •'in* imi|). i"j tin oilud'.iM of eivin^ iiDtui’" 
will' !i I" Mini' 11' ■ .*• I ' l!n [1 I'lii'i iiid unediieiiled I'l.is'.es 

w no 1 *1 iiii'd the iiuli th''* N 'ivi I'lni u.i'ii iiiinmuinr\ .uid winch 

w.i' doiiht.I' .. .1 111 iMi m 1 |. , I (li j M' 1 « 1 'iinni uii Lin-' m. liter to 

i\Mid ' Nn* tin p. .* ]i m| (In* II I’l M» ( • iiell in tin* Inipiii.il 

he.'i-l.itiM ( -lUin d oi ii* . 1* thil th* Indii’i C’liiisliin Miiiriipe 
JJli!, h'* leliind to .i - 1 t ' • niili.l 1 1 ' ■* T 


61 WIk'Ii, III ri'spni t t.>» .iii\ M.ini.t;;n s. ilninii, ml inidi'r this 
I’.llt, tlin iMIlciltni’ls pin-'i.M ihml in liU lifivo 

^^rir.iiit of (ertih- lulli!ii*il. tin* pL'i.snn lux'iisrd ,is jili )rt‘'s:iid, in 

wlh *so pi *Ni*iu*n 1 ill* -..III i lii nlpr.ii I' 111 hfi", Inn ii in tide, 
slijill, on t!u- .iiiplimilimi ni c*itlii*i nl tlu* p:u l to siu*li iii:irn;i”e, 
find on the* p.i\nii‘Mtni :i !»* * of hnn .iim is ii l*i‘i tith-iifi* ol the 

niariKi^c 

Tlu* .*(•; Litieati* .sh.iil In* si^ii(‘il h\ 'siudi lu‘c*iisc*d pei.soj], and 
shall he reeeivi*d in finy suit hiU'diin;^ tin* v.ili.lit\ of siu’li inaiiia^e 
as conclusive proof of its Iumii^ lu*i*n jx*! I- irnicd 


62 (1) lhvt*rv pt'Vsoii licidised nndei septum 1) shall kerp in 

KeepiTi" of rof.;i- hhi^lmh, < M’ ill the v«*i luicu l.n lini^r'i^t* inoidin.aiv 


n*-e Ml ilic distiiet oi St.iti* in \\hi<*li tiie inaniage 
was solniijiiizt'd, diiil tn sii *1] foiin ms the Local 
( iovc‘i nnM‘nt l>\ which he '\as luonst'd may fuuu 
line to time* picscribe, a rc*”i.sti‘r-l)ools of all ludi’iiages solemnized 


ter- hook and depo- 
sit of extracts tin i e- 
from with Rc^isti u- 
fToneral. 
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under this Part m Ins present', and shall deposit in the office of 
the Ref^isti*ai*-General of Births, I)eathsiind ^larnages for the terri- 
tories nndei the administration of the said Ijocal (ioverninent, in 
such form and at such inteival^ as tliat (Tovej’iiiiieiit may prescribe, 
true and duly authenticat'd eKtunds fiom his ref>ister-book of all 
outlies made therein since the Iasi of iliose inteivals 


(li) Where th(* person keejan^ the ri';^ister-l)Of)k was licensed 
as regards a Native State by the ihivernoi -(-leneral in (^■)llncll, le- 
ferences in suli-section il) to the Local (lovernment therein 
mentioned shall he read as lefei. n.vs to the Local (lovernment to 
whose Registrar-GeniMal of Biillis, Deaths and Marriages certified 
copies of entries in K'gisti'i’s of liirrhs and di'aths an* for the time 
lieing r^itpiired to he sent und**! section *24, siili-seetion (*2), of the 
VI of 1886. Births, Deaths and ]Maii*iag(*s UegistraLion Act, bSSi) 

(Notes ) 

N B -Thi 1 v‘<iioii \\,is j I] till oii'jni.il M'Ltion 1)2 (ri'l.ilinR to tin* 

l\('cl»mti .111(1 fdOii ol ll>» ii's'i'ilc I.Miiv) l'\ the A(l II of IS'll, S. 4. 

/.- “ As the Local Government h^ m hich he i\as licensed may from time to 

time prescribe ’ ' 

(a) Tor K'-ued imit-T lln' u'nli'ircd 1)\ this ^I'ctinu in — 

(1) A'is.tm, yfc A'.-.ain (l.i/.i‘tu*, i'Kil, IM. II, p 11)7 . 

(2) Hcnt'il, Btii 11 A O 

('ij llLiiiu.i, st?t’ 13ui H M 

(1) Ihc Cfiitial Ph»\uj. (s, see C I' K AD, 

(.0) I’linj.ih, Sir ruij| n AD, 

10) IIjc 1 IViiMiKc^ 111 .ind Dmlh, sci' Xfirth-Wp^lcin ProMii- 

ci’s .iiid Dutlli Ijl't. «il liinal Hull ' aii'l Diih i ImI IsDt, p 42 U 

(II) iifitiiu 111 till' I mini PiuMUi’i's Df .iiiil Dudli, under the 

f'liifencd li\ S' 0..^, i*, 7, 0, S2, <S'l .iiul see Nnrlli-Wi stem 
I'lDMiice- .iiid Diidli Jjisl. I'f Ij^iiI Hull’s iijiJ DiJlts Ed. IS'.JI, p. 42 Y 


63 Lverv poison lieeiisi'd under this Act to grant certificates 

„ , of inarri.igo, and keeping a inarnage-registcr-book 

Seiuf Ill's 111 re^’is- ^ l ^ no 

ti^T-hook and M.pii', iiiidei section f)2. sliall, at all reasoiiahle times, 
ofuntnes. seaich t(» 1h‘ made in such hook, and shall, 

on payment of the jiioiu-r fee, give a co[)V, cf'rtilied under his hand, 
of an entry therein 

I 

64. The provisions of sections 0*2 and 01), as to the form of 

Books m which (iepDsitmf,' cxlracts therefroiu. 

inarriagps of Native allowing seai*eh(‘s thereof, and giving copies of 
Parri '^or Part 111 oiitiies therein, shall, mutaiifi mutandis, apply 
arc registered. the books kept under section 37. 



Sb 65-66] Act XY ot 1872 (tiik Indian ciiRisTiAN majuii vgk act) 611 


65. This Tart of this Act, except so nuich of sections iVl and 
as are refL^ried to in section 64, shall not .ipplv 
to niari'ifiges hctween Koinan Cath(4ics. V*ut 
nothing herein contaiiHMl shall invalidate any 
marriage ctdehiat.ed hetwceii Roman C-atliohcs 
under the pro\.sinns of Part V of Acl. Xt) XXV of IShl, i jnevious 
to the twenty-third da\ of Fcduuaix, IsiT) 

I Notes) * 

/ — *• Act A'A of 1804 ” 

N B — AcL \'W nl ISM \v;is nii'Mldl liv A( t \ -f wliifli \s is lop^silod 

h\ till \i t . 

PART vir 


Part VI not l.n 
applv to Koiu'in 
Caiholus. Saviii^^ o| 
rortnin nKirriag«^s. 


F.lKc n.uh, (li>( l.L- 
(1) notici' ()i 
(■('rtjfii .ile'forpini ui - 
ni.n i 


I’k\ M.llll'' 

66 W iioj'\ci, f(H' tht‘ ])mpi)s(^ i)f piocinmg a 
marriage ni lict id'* ol in.uiiag(‘, intentionally, — 


[(() wlu'Li* an oath cn deelar.ition is H^'jmr(*d hv this Act, oi 
hy an\ luleoi ( usDuii n| a ^ Munch according totJieiites 
and cel <‘nioni(‘s of whs li .i niaiiiage h intended to be 
solciniina'd, ^iieh (Mmn*li being tltc* (Mniicli of iMigland 
oi of Su)tland oi (d R )iiie, mal.es a fahe oath «)r decla- 
ration, ('1, 

(/;) when' a notici* or c(‘itili'’;iU' is lequiu'd 1)\ this Act, 
Signs a lalsi' notict' oi < ei t ificati*, 


shall ])<' dei'iiicd tt) have coinmiitcvi 1 lie nIU net piinisliahle imd(*r 
section JUd ol t.lie Indain I'emil ('-»di with iinjui'^onmcnt ol eithci. 
desciipbion foi a term which inuN extend to tlnet' \ears nnd, a-t the 
disciefcion of the Coint, with line 


(Notes! 

(ienerai 

N.B.-Thi ii’i 0 «>n \N.ii uli'iiluU’il l'»! tin «'i S. f.ii |\ till A( t II of 

, S -j. 

‘ * Fa/se deeJaratmn ’ ’ 

(1) What is false declaration 

</7) Tho m'lxnn T<in ■; niiin 7 /.- 1 r’CHsfit i.iuncl i»i' .'ip}dii‘- ho .i dpcLiiat inn, 
thoni',h t niiilc S IK ina-iniuh thn clerlaration 

II ''lUin-il tllfll. iiCOnll In '» liiailn I I 'li*i ] n ,i r i 'll .Tr If . th SeluM 

'll!. nl tilt’ pficnn m.'tinc Ji li A. Clc W 

(/j) I''urt her, in orJor to 0111.11! tin- p'li.! 1 niiM'ijiii'iiP.*'. pro\itlod fnr bv this 
qciition, suoh l.il'.i* dn-tii lOoii niua Iw in.i.ii' * intiMii mnally ” 1 ft A. 
212. X 

(c) The lacts oi the above Last* won* .is follow. .— 
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/ — “ False declaration ^’—{Cuiuliitiod) 

The iiciUM'd pf 1 'Oil, wlio w.i*! .Ill iMigli .liiii.i'i .iri'l a iiii'inlier of Lhi* Chiiri-h of 
l^iii^l.irid, Wiis coijLcniid.it iiip iiMru.i^^t i.itJi tin sistci i>t lus tlotcMscd 
will Vi iLli a MOW to j)unuinip llio '.r.l miii/.ition of tlio iiiU'udod 
iJi.unajL'i. .1 -^w* ill dL‘( l.iiMtioij w.i- madr lt\ Wohiusoii and the lady he 
iiiti'ii'' m 1 to iuain\, till* in.Ju lal wohI-' i-t wliifh weip — “ l)L‘poiiciits 
tuillii I mil ^ oath .iiul '..i\ •*' h .i- to In- and lioi own lieliof), lli.it 

IIkoo k no l« L or miiim diiiioju <<1 po'-i oiiLi lot, Kiniliod «»r alli.iiKi , oi 
any odioi lawful (..iii ^ w li.it »i m i oi jin\ 'Uit [KMidm^ in .in\ 
I'a elf'll. i Lji.il Coinl. to liai oi limcki tin 'an! intt'iidfd ni.un.n^f 
The defendant w.i-. l'iou|^lit into Com I np 'ii the allfpalion that .it tlu* tiiiif he 
in.ido till '.lid di I i.ii.iti'in In Un w .i .1 inatirr fait that it w.is 
untiiif 'rii.it 111 wa-i .iw.iie tl1.1l. tin ]»- 1 on he niifii'loil to in.iri\ 
Wi.is tlio '.I'-lfi of ill*. jniMoii'^ will wa . lifvoiid douM , hut In- dfifiiLf 
wi' l)i''fi] on 111 .L.ihnifiil that In* ^v.)> not aw.iif.il Lin tiini ol 
ni.il III" till' di'i laial toil ih.il 'inli .itlinilv coii^titutfd .111 iinpedinif iit 
* witlini the nil aiiiii;: ol S l-'kol tlii>, Ait to hiror liinder the said 

in.ii na^t 

'riioii ljnMl'>lnp^ .lilt 1 l.iMii,*.' down tin* hiv tli.U -iii li a ni.imaiie would lie 
?Uoj.j.il .1" I It *111.4 with 1 11 I Ilf pi oil! 01 tt .1 di ';ifi •' W( nt on to s.n — 

“ \Vf lia\f uow i<) I oil' nil* 1 wilt lln*i thi' i. a i.t-if ti) wlin h tlif do’liineol 
lUir t i> u^tit I .111 l)f 111 Id toapplv Sfi tion h(> ol 

Aft No \\ «»l JsTiJ in.iUf-' pfiiil tin “ inlfiition ills ni.ikim; .1 false 
oath,’ I’lii .illf,‘;ed hike, dt I l.ii.ili"n w.e imnlf ‘to the liesi of the 
dfponi 111 s lifin i ” Tin* wonl ‘ nili* ntionallN ' would he supr*i llimu-. 
il tin* l.iw 1 t.iKfii to iiiipi ti 1 in.w Ifd^i* w lifthfi it inf.ut I’xi-t-. or 
not Tuf liiniiiiion “ to tin nt*'. oi 1 )|^ h-liif" w-aild lie rennwed 
l'\ iioldiiu’ tli.it -in li III l.ff ol 11 111 III lii'l W.1-. iiniii.itfual. But S IS 
of Aft \\ ol iinpo,f' .1 di • l.ii.iiion oj 1 m iii*f oul* II. is in thi-^e 

word‘^ “Ih.il In or sin* helii - t li.il tlnyi'i' not fn) inipi diniont of 
I'lnilifd, i»i .illiiiitv, 01 iitln'i li'vlul hmdt.inif to t In* s.ud inui 1 i.ijn.-” 
\\f till 1 1 foil* .111 ol opjjjii.n lli.it tin !\i.u4i li.i' f rif^litU trifd tin qiii'- 
tniii wliftln i it w.i pi Vfd ati f.n t.nriK th.il. tin* .n i U'.fd w.i.eon- 
*■1 luii'. tli.il In V . 1 '. nniKiiii; I.il 1 di 1 hiration wln-ii in* ilfpo-ied tli.il he 
did not in f.n t 1 now lli.it. tin 11 w.is .inv In^al inipfilinicnt ti> the 
intfiided ni.iii 1 1'ji* I Mdffil,^Wf <io not t liinl tin oontiai\ piopo-ition 
w.is '.enoii-h ni.iiut.iinfd 01 i.i1'm*i 1 in tin pilitjon of.ippe.il 
The st.iiul.il d I if piool in .1 i riinni.il tn.il i-. not, the - line .is in an oidinai y 
( imI (.I'll* No lonMflion -.lionld Im* .111 Kfd .it iinle-- upon cle.it, 
lopfiit .ind I ..hiTfiil f\id'*nf( \v]ii li If.ui - upon tiie mind no suh 
1 luli.il d'iul.» ' //r/»/unil'i tin .sl-o'i un iineA iiiee'. the .leeuned 
w.i . not ^iii 1 l\ Ih \ J 1 '. Jl.'i am’ iillM Y 

67 Wlii)e\t'r I’m bill.*' Ill; I'-viio, liv a iMariia'^t'-lipnistiar, of a 
toiibiddin;,', h^ tfinlit .'fij, 1>\ laisf'lv 11 |nc.suit 111” liimbcll' to be a 
peiM.i) w!)..-.' c. f.. the ijiiiluagn IS icimieil 
Maiiiage Heoifttiar. bv biw, kuowijif; or bt'lit-'VJii” .siicli repre.^eiit ation 
to be false, or not liaviii*^ rcasMji id Ijcluve it In be true, shall be 
deemed guilt> ol llie uheiiec destnla-d in rectioii -*^05 of the Indian 
Penal Code 
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68. Whoever, not anthoiized b\ section 5 ui Ihi^ Act to 

SolemiiinnKma,. mall .(.loumizes oi l)n,le>,sos to 


nago without 
aiithootv 


«lm soleiniMze in tlie iihsciie*' ol a IMtUTiage-Ke^istiar 
ol the di.stnct in wliicli tlie ceiemony takes place, 
a marriage between pt'rsons om* or Ixjth oi‘ whom is (ji* are a 
Chiistian or Churttians, shall be punished with iinprinininent which 
ma} extend to ten \eais, nr (ni lieu of a sentence of imprisonment 
for seven \ear.s or iipwaid'^) with tranriiortation i(»r a teiiii of nt)t 
less than seven Nears, and not fxeeefhng ten \ear'^. 


or, if t}i(‘ olfendtu' 1- an Ihuope.in nr Aiijeric.in, w ith penal 
servitude aceniding tn Uu* prnvi*^i(»n^ nl Act. XXIV of liSoo {to 
substitufr jiom / j.n l ‘h punisJniunt of tntm^pn) tation in 

respect nj I^Jin oj>i (nis dud Ahnuian tnmdtds ' *) 


and siiall also be liahh- i,o luu* 


(Notes* 

(jeneral 

N.B 1 - 'I hi. Li.'ii w.i- tni till i nL,iii.il S 1)V Act 11 ol 

J.S'U, S (. 

N B ‘2 — ^riic WfUl" .(lid tu 1. * tl • 1.1s. )| llllIL' t') till )l IMMVril uf slU>h 

ii'llMil ll till I ml Ml *1 la I.l. 'ii.tli'lliN I ill' Ui .eid 

\im niliM^ \f I XI 1 I'l 

(!) Marriage solemnized by an unanthoiized per bon Knowingly "—Preseoce of 
Marriage-Rcgidtrar 

(rt) 'rbt' ti\ tru ll' n| .1 iliiiiili IP ^^l.lfl^ Jl." I'liin 1)1 iii.itM.ii;o bclwfon 

('bii'ih.iii' bail ll* I '1 pu ii-lii*il, ^'iii iim ' *1 < iii ii i la'v Im'Ovc* ' ii tbi^in 

.u'cnnlijig tillin' III ill' (liiiiili lit l.iinlaii'l Till' jM.m i igu- 

ili'ri ti.ii alli imimI I In MJiiMni'X in.ii.iv'l« .i iid iiii-olhi i il rapdciU. 
rill' jii’i Null V ll' .»li'iinii 'd till iniiiia'i' .sin ii »L nl .ms nt Iht.' cbiNhUs 
1)1 pi 1 nil awlli in d I ' di iiiiii -i » ni.n i la-i.e in llm .iIini'ulo of A 
^!.ii ri.i;.',i Ui'i-^iNliji iijd la .s.i » ■nnilid I't <iii 'iftfiii'i' uildci tblN 

111 Ill'll Jltitl l’'al till ' i iti\ I' 1 1 'll vSri-. 1 i.'bt ll M 312, Z 

( 6 ) 'I’Ik fiilkiw mil uliNiis i.i «ii-.iil tlu i emd lud^i' in i.bo cdstj art’ ssnrthv of 
Ih'iiiL! ii'iti'd \N nil n •; lid i" t-bn i .'iiicuLimi th.it no olfoiiLc has 
ht'i 11 I i>iiiniii,u d, lit.au-.i' .1 \liin«'< Kl;iJiii w.in, jiifict, picscut, 
It is tJiai tli.iL till -set iiu.'ii' that, tin* lipyi^trar must bo piosciit 
Kogistijii and n Ill’ll '•>' to pioMili* tb.it I'oi t.iiii iiotioo-a, publica- 
tion ol ii'iticos and otln.i I'liui.ilitii - sli.ill l.ik*' pl.ii o bcfoio a marriage 
i .111 1)0 suloinniNi d i I'in i l»> o’ m i.bo pioai U' v nl 'b Mariiago-Rogi^tiar 
It In not prt’li'inlnl that aii\ '»1 thoNO pioM^inii'- v en' oonipliod "witb 
^Ir rrobii'Oii slid iMt alti’ud aN Uogntiar, hut wa. in attend inoe 
• iiit’iolv .Is .1 ri'l it loll of till' 1)1 lib* loi tho pin pn- ’ ot giMng hor away , 

it 1 . Jinpoosihli" to bolio\o tbat. undoi those lari'miiduin. os tbo marriage 
ba-. tatou plan' in .ici .uibiiici xsilli siih S. J, S o of tins Act ” 14 

]M Jbl). iV? Uoilj'i., C. ,1. A 

(c) “ The pioper eoiisti notion ol Ibc wc-id-, “ in Ibc iih^ t lu o of tbo Wairiago- 
KL’RiHtrur" IS thiit in I’rdci tb.it tliere niii\ ho n valid dcfeiioc, bo should 
bo prosoiit in tho cxorciac ol bis stiilutorj authurit> as Marnage- 


78 
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( j ener al -~ ( Contin iied) . 

Rogit'tKir, .ind HilII the\ d<» imt iin liidr d Ldsi- iii which he is pre'^ent 
.IS .1 mere spect.itoi (W .is .i lel.itiveof the bride ” 11 M ‘J4'2 (8o4). 

[I'ct l\luthusr.iiiii An MU, J ) B 

(cl) “ The oiih fads > !«» suppurt a efui\ietion uiidci S ()8 arc the-^e — 

liist, it iiiu-L hi- piDNed th.ili the .ucused w.is ?iot !uithoii/.od under the 
Aetld >.f)leiniHse a iii.irii.u»e iii the abseiue of the Miirii.i|'o-Re^?istrar, 
and hemiidl}, that hi 1 sdleiniii-ed .i maiii.i^e in theahseiuc 

(if ‘-lull Ue';i^ti.u l.«‘UNeen fieisdii 1 (Mie or both of wlioiiMMis a Chi istian 
or Chi i^ti. Ills. ’ Jl ’M. ‘Jlii < Joi) j/’fi Collins, C J ) C 

(c) “ The NM)id kiioNMiipls ' onl\ .ijiphes to the fai'L that tin* person so solein 
nihinn the inai naf^i in .iwaie th.it he is soleminmif4 .iin.iinage and 
that the person oi |Ki-«»ns he i-. piule^'^iiij; to iji.uin <n aie a Chris- 
ti.in oi Chii.-tiaus ] J AI »J ‘2 (/V? Collins, C J ) D 

{/) “The suhst.iiiti.il qiiLstiiiii loi dll i* nai is what elli*( l. is to he givni In the 
wold “ knowiiijds U'od in S t)S and how tar it i- iieecss.irN to piove 
in oidci to Niippoi t .1 t oiiMi t loll undei this utioii th.it the ollendei 
knew iji fttvl that h< wa- doiiit; an unaiilhoi ised A( t Tin* Judge tiiids, 
upon the I'N ideiM e, til it Ml I'hsi In i had not gmltN knoN\ ledge, hut 
that the aliNi in e of Nin h kiioNvledi’e was due to gross negligence oi 
i iireletsness (tii his pait The .ih«,enee of ^lu h knoNV lodge i** due in 
the ea^e h'-loii iis t*» his i niesion to uln to I he Ai tot the Logislatuie 
of Nvhn h S 1 and b ‘j .lu; its plain as an> pio\i^ion of law can lx , sis to 
A in.iin ig* hting void if sol limited otln-iwm than I)N persons (‘luime- 
i.itcd in S fi, oi 1 »\ oi 111 till pte->enie in liis ctln i.il eapaeitN of a 
M. image- Hegi'tiai It is tun that then* niu‘-t hi* “ a mind at fault 
hefoie tin le < an l>e a ei luie. ' Hut in appl\ ing t his pnin ipk* it must he 
iciueiiiht u*d that e\iiN man 1 n ]lle•^ulned to tn* (ogni'antol thi* statute 
law ul the (ountis .mil loiisiine it .iipjhl th.il if an\ individual 
*'1)1 uld lull iiiei it Llii'tugli igiioiaiReoi e.iieleN^nes^, hu» 11111^1 abide 
liN tin* I oiiNi (|Uein e (d 111- erioi , that il is not itaiipetent to him to 
.i\ei 111 a court "f Justice th.it In was lenoiaiit ol tin* Ciiniinal L;iw 
of the land, .ind lb it no Com t of JuNlne i-. .it. Iihert\ to ri*eei\e sudi 
a]»le,i 'rin*re niav he some iinpoit.int iiigiedient of a partii'ulai oflein e 
Hide pi*ndeiitl\ ol tin* nii u ij^^ioram e of law, ^n> h .is di^hone^t inteii- 
tion 111 the » aM' oi iheft wlin*h may he -.hown not to exi.st owing to 
.111 el rot in .ipj)l\ mg the law ht the f.ieis of a p.ii t lenl.ir i ise I 5 ut in 
tin I a-e hi fou u^, we lie a^t* d to pie-ume that tlio \i*rv knowledge 
of the exi-li III' of ill'* .Nt.itnte law iiiusL In* proved .i-. .i matter of fact 
.iinl to .is-,mni* tli.it the Ligisl.ituie framed b (jS on that view' 1 do 
not think 1 h.ll 1 • nii aetedi to ^iKh .i -.iiggc'-tion btaiting then with 
Lht presiimitiaon that Mi. Fnn hei mud he pic^umed to have hi en 
aware of the law. I .lui unable to infer the word “knowingly” to a 
knowledge oi the ixistence of the law 1 can onlv refer it to the other 
fact nv ntioned in S ( 1.8 as conNlituting the ofieiiic, me , the btatUs of 
the paitic- fi one ( f them being a Christian or Christians. Theie is 
no authoritv to w'ariant the contention tb.it ignor.'incc of the existence 
of a penal pioVRion ol law is pleadable .is a good defence I agree 
with the learned Chief Ju^lice m holding that it iR suftieient to support 
the convK tion under b 0 .s to show th it Mr. Fischer was not autho- 
rised hy the Aet to solemuibc the marriage, and that he solemnised 
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General — ( Cmihmicd) 

tbi' mairiiiRr in Dio of Du* M,irrisif;o Rofii'^tiar in oftin'al 

fiip.icitv, knowiiiR that Dio p.ui K lu-iwoon whom ho solemnised the 
inairi.i;^!* wero Chnsti.iii II ’\I IJ (151,3.05) {Per IMuDiu-iAmi 

E 

(2) Unauthorised marriage of a Christian child -PerBons professing Christian Reli- 
gion 

(.f) The .K 1 Used wlm wjiv, eli.iu‘i«d v\ it h Ii.imml' ei-minittid an oflencc undtT 
IuiImu Chiistisin Ai t, iMu wji-. a« (iinlfccd on its appear- 

iiu; lh.it the C’hi i-t laii " li-.-o lumii'-i* In imi poi toil In solcmniac W'as 
;i fluid of tin ai^o of tin e** vt.ir-, 'Pin fluid h.id Ijeen l):ipti/.cd and 
hei f.iDier \\:is a Chii liin 

Held, Di.it tlics'hild \s.i-. .i pf'rsfui ]iinlf'‘--inL- ilu* (’hndi.iu religion within the 
nieinnig «il siftidii } nf tin hiiliin ('lni«-liiu M.irnage Aot, ,iiid that 
thf' .K iiuitt.il w.is \\i»>iiL’ IS M 2 ',0 F 

(5) 3’he Word-’ ‘ ]i*'i -.ou wh«> pti fe- .i s tin* i '1.1 i-ii iii n‘li>_,ioii ' a- used in Act XV 
f»r ls7‘i iiie.in 111 oil! opiiiioii lint oiiI\ .idult who pioles-' that religion, 
liut .ilso ilifii childioii, who .in in 1 1 'v pi <* ’Mined Lo follow' their f.itlier’s 
ifliinon IS Al. 2 10 (J >2) C 

(f ) S, 111 I'lpisi op ills old Pill (1 IVii”.! ..I ih. 1 1 m (’hill'll iiiidei the juns- 
dnlioij uf Die I’.iiii.ii h f'l Aiilio) li, oltMiiiii efl two m.iTn.ige'? 
.iiioidiiMj to Koiii.in ri'Mil .\ilhoMi piihli lung oi i ,iu-.]iig to he 
.illi\i d the nolle**- oi III h iiMi ii.e.,''-. reijuih I h Pail Ifl of the Act. 
It w.i’ pioM'fl ih it S ii'f d t.ln Koni.in . mi' with the s.inetion of his 
Ihsho]) who w.i- .qipiii'ilt 1 MV Dll Pilninli ffvld, th.it S, h.iving 
nff'iP'd IsjMsifipal I idin.ii’ •!' wi .iuthoii,iil tu solemn i /•* the ni.ii- 
I i.im .iifi'idiiit: to th iidi* nil* i < i eiii> >ni'‘ .mil eii'^toins of his 
.liuiih .md th.it. 1 1 w.i not howii ihi' .i ni.ii i i.ige soleniiii/i'd with 
Liu* Ivoiii.in iit.ml uiidi 1 th< mUuIioiioI the ihshop of the Syii.iii 
( huii'h w.i not -olfnim ed .u'o>di'ig to the Mih*^, ritf*’, (eiemonies 
.md 1 iistonu <if till y M.iii (UiiPi h I'l Al 2'i !. H 

(f/1 Held linilu 1 lli.it. r’.iil. Ill ol 111.* A' 1 on! .ipplie l o niinistoi fif i cligion 

ill eiised iiiidei tin A« t. Hid not ' I'.|'i .. op.i 1 1\ -oi il.imi*d persons 1») 

M ‘27 5 I 

fe) Pait III n hill's to m.in i leU’ ohniinid!.’. nmiisi.ers if lehgion licensed 

iiiidei tin- .\i t .111(1 doe, not l.i inai ii.u'e'; snlemni/.ed hv poi- 

--1)11 wlui h.ive ji'ieived rpiseop.il otdni itioii. J'l ]\I. 27. J (270, 2S0). J 

ft) The Act uliDuu 0.1*1 .i p.*»--i)n l-lpi .eop illv nnhiined to -olemni/e a main age 
.i(*( nrdiiig Lo Du* ink's, tiIl , (eienionii*, .ind ejstonis of the I'hurch 
ol whieli he i- i mini -tel P.) AI 27 5 (2S1) K 

(q) Seetion 7 1 does not reijnire th.i. .i pf'i son who h.is received Rpiseopal 
ordni.itioii (.ind who is iioi one ol the ill- -es speeiall} cxeepted hy 

that section) should puhlish a notu e ol m\ mariiage which he 

niti'iuls to solemnize D M. 273 (2Sl) L 

{ti) S 7 1 is .1 liighlv jrcii il seetii'ii and iniisl h-* ('oiistiiied strietly, .and in 

fiivom’ ‘if the liherty of the suh|eet. I'l M, 2 1 (284), |( 
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Ueneral— (( Umchuled) 

(3) Solemnization of rnarFiage under Hindu rites between a Native Christian and a 
Hindu by a person not authorized to perform marriages under S. 5 of the Act. 

A ptJihon whu .1 i»f ^uvl)Tll^l ^4 to a Hindu form 

<i N.iliVf-Cliii'.Li.ni .ind .1 lljndn i uniuiit^ .lu ollcnoc iindcr 
'.I'llKMi TiK Ilf A»'l \\ «»[ lw7J, null*'--' he i-. .lutlnuizcd to solcmni/o 
under S f» of Lli» Act 17 M Won H13. N 

(4) “Solemnize ' meaning of 

. {a) In tins so(lin»i tlw wonl “Solonini^* i- cquiv ilciit In Ihe words “conduct, 

ci'hdji ,ite <ij iicHorni " ‘20 IM 12 -- j Weir H 20 0 

(/;) Thorefoip .ins im.intlmn-i d piM ^ ni iioj bein^ one of the persons being 
iiiarncci, who i.il.o in pci fnniiiiig a iiiiii inigi', th.it is, in doing 

Ills .lit Mippnscil id be iii.it.crial 111 lonslitutc t.lic in.inuige is liable to 
be loiivi' till uiidi’i 1 h.li siN Lioii . .iji'l .i ih.iigf of abetment ks siiitaiii- 
!il)li* agjimsi the pir-.ons lining nmniil 20 12 = 1 W'cii R 20 P 

(i) The follow’mg obsi‘r\:i tilin'. il the le.niieil lutlgi* in the ease* mas also he 
notid -- 

“Wo I innol .ii'i" p< tlio .fudge’s intt ipret.iti'in that thi‘ woul “solemnize” as 
used III tfh All .ipplies bn onis siieh in.ini.igi* ein monies as are pc‘r- 
foimed l>\ some pel son jiosses^ni'i oi el.iimmg .luthoiits 1o poifonn 
thi'iii bs Ml tue of eeelo'.iisl ii .il autiionts Thi Judge ■. snesv is quite 
meonsistenl ssith the prosisiou', of the \< I which U'.e the word 
“ ^oli'mniz'it loll " With refi'iem o to in.nn.igi*- belon* the Marruige- 
Kegisiiat wlio I- .111 4 (Ik i.il jin-.si'-^ mg no ci i Ii‘si,i*,lii a! ili.Liaeter, and 
hefoie sJi.iiii no eeremoMiC' .11 e uei e*"..!! \ . \ mai ii.ige befoie liirn is 

,i men 1 isil mani.ige .ind »e1 tin woid in iiiicmiou .ipplied Lo such 
a maiii.ige eiju.illv witfi miiu.ige', aceompinii d bs religious cere- 
nioiiial. WT', tin refoie, t.ike the ine.iiiing nf the ss-nd to be equivalent 
to fondiji t, eelebr.iti* or perfoim. Tii t^q^ sn \v .nn person, not being 
tlie ])erw)ns being marnid, svljo .utuills look pirt in ixnfArming this 
ni.nii.igi , th.it Is in doing .11 sot th.it vv.i-. supposed to be material 
to f oristitute the 111.11 ? lage v\ as ileirls guilts under S. fifi of Act XV 
of 1872 H' partie-. utln-r sulemiii/ing a marriage 01 professing to do so 

In the ease rj the person lieing mmried we rnusiJei a i haigi* of abetment is 
sust.imaVile ssitbont then ^ncseme , ind .lid tin m.irri.igc could not 
pon^ibls Like pi, lie (In this gronnil the .iei|nittH.I h> the Judge of 
tin* till! d aei u -.ed w.is ssr.ii'j. Kur the-.e le.isoiis we set aside the 
.i(.quilt.il of all the .kcusliI and dneit. that they l>e letiK'd with 
refereiKi to the meiifs • if tin ease ’ ‘20 M* l‘2|ir») Q 

(5) Law under the old Act Y of 1865 

A Hindu prn‘st wa- eh.iiged ssith kiiowingl' .ind ss'ilfully solemiiiyang a 
m.irn.age hetsseiii peismis one of sslioiii jirc^fesscd the Christian 
nligion, the .iid pri*‘~t not being uuls autlmn/ed under S. 0 of Act 
V of isiiri, Hii ntti'Md pimishabb' undi i S fjb of the same Act. ‘Tho 
Session Judge discliaigisd tin* aCMii^ 1 witbout trial ou the ground 
tli.it tho (m.ictiiieni in qiicsti lu ss.is mippheable to the celebration of 
a marriage aieoidnig Iri the Hnidii foim bs a Hindu priest, though 
oiu of the ei lilt? acting parties v\'a6 ,i Christian convert, Jleld, that 
this view of llie law w'as eiioncous and that the accused was prima 
facie liable under S. 56 of the Act. 6 Al.Ii.C App. 20. R 
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69 Whoever knowin^lv iirul wilCnlly solemnizes a marriage 
^ , between [)eisnii‘> oik* oi l)ot.li of whom i.s or are 

nage out of piopoi a Cln I'-ti.'in '>1 ChiistiiLn^, ut any time other than 
I)et\vt*en tin* horns of si\ in the morning and 
st‘V(*n 111 theiveiimo, or n, tlie absence of at least 
two credible W'ltncsst*^ otliei than the ju*! ^on solemnizing the mar- 
riage, shall be pimislu'd with mipriMinnu'iit loi a term which may 
extend to three \cais, and shall also bt* li.ibh* to line. 

This section does luit a[)[»ly to iiiarri.'gMs sohmimzed under 

„ , '.peciiil licenM“« giaiit-'d b\ ihe Anglican Bishop 

Sriving nf m:ir- i- o i 

nige- soiomni/od « »i the l>ior*eso or b\ Ills Commissary, nor to 

under .pci-iAlhccMsi* ll/lrn,lge^ jieri iniied lietweeii the hours of seven 

m the eviming and si\ in t.lie moining bv .i(T rg\man (»f the C’-hurch 

of Uoim‘, when he has iec( ived tin* genei.il (>i '-pecial license in that 

behall mentioned in sectam 10 

Nor dn(‘s this section apph to marriages 'solemnized bv a 
rii'rgvman ot tin* Chnreb ol Scot Intel aecording to the niles. rites, 
ceremonies and custinii'* of tia* (‘inn. h of Scotl.iml 


(No(.e> 

N.B. — 'rh)i* l.isi )).n I (-( till VI li III \. I*- .••ld'*d li\ S. 7, A'*t II of IS')1 
70 Any Mmisfei ol lu‘ligi»)n lavn^tMl i.o sohannize marriages 
imdei tliio Aet. who, witlioiit a notice in wanting, 
Ol , when one oj tin* [i.irlu's to the mairiage is a 
mmol', and tin* reoniied toii'^eiib of tin* parents or 
guardians i.o such m:ii i Mge lias not becui obtained, 
w iLliin loin tecii da\s allei tlie iec(‘i[)fc bv him of 
notice of such m.ivringe, knowingU and wiliulU solemnizes a mar- 
riage undei Part HI, sh.ill be jiuinslu'd with niiDrisonment foi a 
term wdiadi ma> e\t<*nd t(» thiee \eais, iind shall also be liable 
to fine 


Soloiiini/iiip:, with- 
out nf'tice Ol williiii 
fourteen 

notire, iiuiin.if^t* 
with innu'i 


Issuing ( «■ r 1 1 li- 
cato, or 111(11 r> mg 
without publication 
iu)tice , 


71 A Alai nage-llegistnir undei this Act. 
who eommits an\ ol the following offences — 


(1) knowingly and willingl\ issiu*- aiiv certificate for marriage, 
or sqlemmzcs anv mariiagc. witlioiit publishing tlu* notice of such 
marriage, as directed by tins \ct , 

(2) after the expiration twxi months alter the copy of the 

notice has been lu tered as reijmied 1)\ S 40 in 

Marrsing aftci i.^.^poct ol anv marriage, soleinm/es such marri- 
uxpirv of notice , ^ 
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(.‘^) solemnizes, without any order of a competent Court 
authorjz!u» him to do so, any marriage, when one 
of tile pintles is a minor, before the expiration of 
fourteen davs after the receipt of the notice of such 
maniagi*, or wiiliout sending, by the post or 
oth(‘r\\is(‘, a eopy of such notice to the Senior 
Marriage- Kegistiar of the district if there be more 
‘Marriage-Keg i^trars of the district than imi’, and if he himself be 
not the Senior Marriage-Kt‘gistrai , 


solemmziijf; m.ii- 
nape wir.h minni 
within fourtpon da\s 
without auth uity of 
Oourt, or without 

8‘OTKlinp COp^ 111 
untifL' , 


(4) issues an\ (’ertificat(‘ tiie issue of which has l)oen prohibited. 


isMiiiiq ( citilK ,iti' 
Jlp.llllst .Ulth(tM/l'(l 

prohibit iiiii 


as 111 this Act j)ro\ided, b\ any person authorized 
to prohiliiti tht‘ issuc tlicreof, shall be punished 
with imprisonment lor a term whicli may extend 


to five yeais, and shall also l>c liable to fiiu' 


(Note). 

N.B.—ta.iUM' (2i itf till' M'ctiiin wjn ffii tlip oiipin.il cl. (2) b\ 

A. til oflS‘11, S. S(ll 


Issunip mtitic.ilc 
.ilU'rL‘\pir> ( f iiotu f, 
or, 111 I .w nf iiniKii , 
within hmrtci'ii 
daN'i, .iftcr iKitko, or 
ap.iiiist .iuth(in/('(l 
proliilntinii 


72 Anv Main.ige-Kegistrar knowingly and 
wilfully issuing ans cei tilicate foi marriage after 
the expiration of two months t after the notice 
lias lieen entered by him as aforesaid, 


or knowingly and wilfully issmiig, without tlie order of a 
competent (^)iirt authori/mg him so to do, any certificatt' for mar- 
riage, w'liere one of tlie jiarties intHnding inarriage is a minor, before 
the I'xpiratioii of bmrteon days after the luiirv of siieh notice, or 
anv (Certificate tlu' is'-iu' ol which has hecui forbidden as aforesaid by 
any person authoiized m this behalf, 


shall be deciijed to have coinmith'd an otlence under section IfitJ 


XLVofl860 of the Indian I’enal (’od(‘ 


(Note). 

/ Two Months. ” 

N B.— Tilt' woids “Twf) Mouth-. ’ in this stvtmn wenj -substituted for the 
woid- " Tlmv Mouths ’ !» S R (2), \i I. II of IROl 


PersoTis iiuthon/- 
od to solemm/o 
nuirri.ipe (other thsin 
Clergy of Churehes 
of Euplaiid, Scot- 
land or Borne) . 


73 Whoever, bemti luithoriKed under this 
Act to solemnize ;i inarriiige, 
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and not being a Clergyman nl the C'hiiicli of England, 
faoleninizing a niarnage after duo puhliciition of banns, oi undtu* a 
license from the Anglican Hisliu[) of the dioi-es** or a Suri'ogatc duly 
authorized in that behalf, 

or, not being a (Jlergynian ot the* (.'iinreh of Scotland, solemniz- 
ing a maiTiage according to the rules, riti‘s. ceremonies and customs 
of that church, 

or, not being a CIeig\nian of tlie ( 'hui cli oi lioine, solemnizing 
a marriage according to the rites, rules, ci ,-euK)uies and customs of 
that church, 

knowingl\ and wilfulU issue.- an\ c(‘rtilicate lor marriage 

t)r maln^J^^ with- lK‘t\\erii such ptMsons .il( tu s.iid, withiiut puh- 
ouL p u li 1 1 -> h 1 11 ^ 

iiotKc, (M .1 f t r hsliing, or lausiug to lx* ailixed, the notice ot 

oMiirj ..f.c.tifuMU., as .iu.rl.'.i in Tait III of this Act, 

or afti‘ 1 ' the expiration of two nionllis ultci the certitiiMte has been 

issued by him 

(u- knowingly and wilfully i -suesany ceitiiu'iite lor man lage, or 

issuing ccrtiiK.ir.- soli'iiJiii/e.s a iiiailcigi* l)(‘t\\ ceil siidi pel s« )ns when 

for, or soicmiii/.inp, iiiteiidmg mill I'liige is ii 'minor, 

m.irrmRo with iijiiioi « r> o > 

within fouriouii (l.ivs helore tile expiration oliouitei'H days •iltci the 
after iiotieo , i i i ' A^ j. 

ieeei[)t o| notiei ol such iii.ii luige, or without 

sending, 1 )\ the post or otherwise, a co[)\ «»1 such m^tice to the 

Mai nage-Uegistrir, or, li tluuc he Mai i lagi'-Kegistrai - than 

one, to the Senioi Man lage- liegisiiai ot the di^tiiet 

Ol kiiMwin^h and wilfulK is'xues Jin\ eertili- 

cate the issue «»f W'hich lias heeii toibidden, uiidei 

this Act, l)v an\ [leison authoii/ed to loihid the 


issuing u(M tit'K'atu 
authorizedly f o r 
bidden 


issue . 


bolfinnizing mar- 
riage aulhoMZfdh 
forbidden 


or know’ingly and willullx solemni/is anv 
mill riage !• »rl)idden l)\ aiiypeison authmizid to 
foihid the same, 
shall bo punished with impi isonmeiit tor ale’ in which may 
extend to four years, and shiill also be liable to line 

Whoever, not being hcent)ed tn grant «a eertilicate ol mar- 
riage under Pait VI of thi.s Act, grants such 
RrM”In|“oortifirate certificiite mleiiilin,; i.hcn-l)\ tv> iiiiiko it appear 

protending to be licensed, sli.ill lx* punisluxl with 

licensed. , . i i. 

imprisomiicnt loi a term wdiica may extend to 

five ^eal■s, and shall also be liable to fine. 
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Whoever, being licensed to grant ccftitieiites of mai ri age under 
Part VI of thiK Act, without lUst cause refuses, oi wilfully neglects 
or omits, to perform any of the duties imposed upon him by that 
Part shall be punished \Mth fine \\hieli may extend to one 
hundred rupees 

(Note) 

N.B — Tho lust ii.iiu of tins socli'ni .uldi'il li\ S U, Act II of 1801 

75. Whoever, hv himself or another, wilfullv 

Destroviiic: or lul- 

Bifying rpRistei- destroys or iiijines any register-book or the 
eoiinttu’foil i-vu'tilieates tlienaif, or any part thereof, 
or any anthentiealiMl (‘xtract tlnutdiom, 

oi faKel\ makes oi »*oiint(‘i leit.‘- am part .such registei-hook 
or countt'i'lbil eei tilieab's, 

01 wilfully iii.-sei ts any lalse laili \ in an\ sueh registei -hook or 
counterfoil certificate or authenticated oaI.imcI, 

shall be punished witli imprisonimuif foi a term which may 
extend to seven years, and sliall alsi) be liable to fine 

76 ^riu* j)i(»sc(*ut.ion foi ever\ otl'ence 
puiiisliahle uiidei this Act shtill lie eommeiiced 
w ithin two \eais altt 1 (lu oli'eiice is committed. 

1»AKT \!II 
jMisciija. wjau s 

77 Whenevi 1 an\ mairiage has l)cen 

soleiiim/* d in ;u eo. dam e wilii tin* provisions ol 
S.s 1 and it sliall not. he void Jiieiel\ on account 
of any niegulaiiiv in of any of tlie follow- 

ing matttus, nameh -- 

(1) any statement m.idt* in legaid to tlie dwelling of the 
persons mained, oi to i.lie consent of aiiv pei.soii whose consent to 
such mairiagt is lerpiini'd Iw law" 
l2) the iiotu-e ol the !iiarriag<* 

(3) the eei’tifie.ite Ol la.inslation thi i eol' 

(4) the time and [ilace .il. winch the marriage, has been solem- 
nized 

(5) the registration of the marriage 


Limitation of pr«»- 
scculioijfc under At! 


W'li.it matter .s 
ij( L'll not l>i* prnvi'd 
in respiM t of ui.m- 
in .if'( omLidi >' 
with A( t 


78. Every person cliarged with the dutv of registciing any 
marriage, wliodiscovcis any error in the form or 
Biilistance of any siicli (uitry, may, within one 
mouth next after tlie discovery of such error, in the presence of 


Cor r p c 1 1 o 11 
errors. 


of 
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the persons inarriocl, or, in case ol their death or absence, in the 
presence of two other credible witnesses, correct the error, by 
entry in the margin, without any aU(M-ation of the original eiitr\, 
and shall sign the marginal entr\, and add thereto the date of sucli 
correction, and such person shall ni ike tlu' Idee marginal entry in 
the certificate thereof 

And even enti v math luidei Ihi^ seci.K)n shall he attested by 
the witnesses in wlinse pre->ence it was imdt^ 

And in case such certiiicate Ins Ihmui alicailv sent tn tlu* liegis- 
trar-dentu'al of Ilotlis, l)eaths.uid Maiij-igi'^, such person shall 
make and send in Like inaniitM a '.epiiate ctstilicate of the original 
erroni'ous entry ami (d th»‘ m:irgmil C‘»i i t‘c| ion thisein madt*. 

(Note) 

NB — I’lu'VMud-. * weir il iiT-cil fm tlu> 

vNuiil, “Si'cKlu. L I lln I . ■ .il < 111 ’n* S ‘JO (6) i»J Vft VI 

nt 1SS(.. 


Searr'lii's 
copitH of ontri-*'-. 


■79 l^vei ^ iieison snh'iiirii/ing a marriage 
und(‘r tills Act, and hciebv rc'inirtM] to register the 
same. 


and (^ver\ Mai iingt'-lh gnti.n or lh‘gistiMr-( riuieial of Ihrths, 
Dt^aths and ^^.lrr^age'^ hieing iho fietodv lor the time being of an\ 
register t»f Marriagt's, oi ot eeitili.-aie, ta iln|dicati‘ or copies of 
certificate, under this Act, 


shall, on jiayuieiit ol the juojiei lees, at all rea.sonahle times, 
alh)W searches tt) he madt' m sii.-li legi-tcr, oi‘ l*)r such certificate, 
or duj)licatt', oi cojiies, and give a cop\ uii-hs in.s hand of an\ entry 
in the same 


<Note' 


If.B — Till* \vtii<l-» " li r.ii tl-iii’til '\1 lo " iii Uii si 1 1 loii 

il nil’ 1 fm t.hi* \\ 'nU “S iitn\ t.> tlic L- " . I Oon iTinm nt " ]i\ 
S. ‘30 (t) ol Arl \ 1 .») Is-il 


80. \\i\or\ 

Cerbiliud ci»p\ of 
entry in ra.xrriagc- 
register, etc., to bo 
evidence. 


cei tilled cop\ , pm [>o! ting to bi* signed l)\ the person 
enti listed im.ler tl is Vet vvilli the custody of any 
mail nge-rcgisLer or certiticaU, oi duplicate, 
reiiuircd to ht* ke[)j oi deliver'd under this Act, of 
any entrx <»! a narii-ige in smdi legistei, or of 


any such certificate or duiilicatc shall be received as evidence of the 
marriage purporting to l)o so entered, or of the facts purporting to 


79 
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be so certified therein, without further proof of such register or 
certificate or duplicate, or (d any entry therein, respectively, or of 
inch copy. 


8i. The Hegistrar-deneral of Births, Deaths and Marriages 
CuitihcatL", (.[ (‘<‘ 1 - the officer.^ appointed under S 51) shall, at 

lain marnaeti*^ ff)i t*nd <if every nuait(*r in each year, select, from 

S-'crotarv of Sl.iU*. . ' n ‘ i t . .1 

tlie cei tjlicatt‘s t>f man lages lor warded to them, 
resj)ectivi‘lv, during sueh (juai ter, the certificates of the marriages 
of \\hjch the (ioveinor (ItMieial in Council may desire that evidence 
shall l)e tiiinsnntted to England, and sluill send the same certificates, 
signed by them respectively, to tlu‘ Secretai> of* State lor India. 


(Notes). 

General. 

N.B, — Tins sc(ii.iii w.i-. -i]l)''hhilf‘(l f‘*i ill'' “111 S SJ 1)\ Act XII J cf 
Tile (lid S SI i.iri a- lollows — 


The Ri'i’isfi.ir-Ociicijil nf Births, 1 >c illo .lud M.u 11. U'*-' .md the nfhcor- appointed 
und'T S f)«» -li.ill, .il the end n£.i>\L'is «|ii.Litci 111 each \c.ii, 
''(led, lioii) till* Ci'i tlti'Mlc-. '»f III'UI foiw.lldcd fcn them rcs- 

pci'livch dui iii«j >-u»'h 'jU.iilir the ( t 1 1 iIk .itcs o[ l.hc niai 1 i.iRc*^ 
(if which tin* (hiNciiiot ticii.'i.il in Ci'UiiLil ina\ desiie that 
OMdclJ' «• ‘•h.lll he tl.lllMnit Li d ti) r.ii^I.Mid, 
and shall •^ciid the saiiu ( ci titu ati - , si«>in d li\ (Inm icspic t i\cl} , tn the SccictaiN 
fcri tin* diKi'inint iiL of Indi.i 111 the lloinc l)''p.i) tnicijl, J or the iniipo-ic of hcnif; foi- 
w.irdcd l'» the Scoi lar> nlSni's l«»i Indi.i im 1 di'li\>-rfcd ti» the Uu^Klrai Icncr.il ol 
Births, Death-' and Marna|;cs m linulaml 


Scndirifj i c r 1 1 li- 
CJites of (.Cl tain iniii - 
Inigos to Secret ai\ 
ol Stale till Indi.i. 


I’roMdcd that, in lhc(a'>(* ol tin < J •)\crninciiL ol M.i-lia'. .ind Boinlj.u, the said 
ccitificatc'. shall he for wardcl li\ -iiu h (1 ivinnieiit i4-pccti\cl\ dim'tl\ to the Sei'rc- 
ljir\ of State for Indi.i 


82. Fees shall l)c chargeable under this Act for — receiving and 
jniblihhing notices of mar 1 lages , issuing ceitili- 

LocaKiovpirmicrit for mat iiage ^ bv Marriago-J Registrars, and 

to prescribe fee., " a o f 

registeiing mariiages by the same , entering pro- 
tests against, or pruhilutions ol, the issue, ol certificates for marriage^ 
by the said Registrars ; 

searching register-books or certificates, or duplicates or copies 
thereof ; giving copie.s of entries in the same under sections 03 and' 79. 


The Local Govciimicnt sliall fix the amount of such fees2 
respectively, 

and may fiom time to time vary or remit them either generally 
or in special cases, as to it may seem fit. 
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(Notes) 

I. — ** Certificates for Marriage " 

N.B.— 'Ihc ^^OKls “ Cpi foi m ‘‘pptioii were >.ubstit.nliCfl 

ff>r tlip woicls “ cpLiiifuatp f)f *’ .md ‘ Mj.i ritL^T-Cpitilic.iln^ " 

rpKpcci]\p!\ h\ tliL* llppcMJiiif; .ind AmciifJint; Act T f)f 190 3, S 'J <uid 
Sdi. U 

2,—** The Local Government shall fix the amount of such fees, etc,” 

N B.- I'’u! l]f>t itKMtnniS llXlll*.*, tllL* cllliOUllt Ilf -li' 1 j fpps 111 — ^ 

(1) \|nipi-^Ii lUill.i, ‘‘tp Aj R 

(2) As^^.iju, M't’ Ass.nn Ill-, 1901 Tt II, p 397 : 

(3) Ji.iliK VP li.il Code, 

(1) s(U' Ik 11 R A (), 

(.j) J3 o3I11u\, .Si P IJulll R. tV O , 

(fi) 1)111 in.i, IJiii R M., 

(7) CiMiir.il , .pp C P R A n., 

(W) ’M.idl.i', 'll 1 "it Si f Ipi *1 ;.ji* I i.i lH' 190-7. Pi 1, p I’l-lh 
(9J Pu]i|.ilj (nil ludinc tbe Noitli-Wc-l I H'IiIht Piumupi*}, spp Puh). 
R. AO. 

(10) I'niLi'd Pill' Hill- i9 Ai,!.! .iiid ou'lli. sfp Noith-Wc-tcrii 
J'lnMiiiii^ and Op.' ill Lm :il KuIp - .ind ‘'id- i-, JS94, p 42. 

83 i-iociil (iu\c*i niiirni rmn luaku rules in rof^ard to the 

(h.^Ki^iil dl the lees iiu iitioned m section the 
^ ^ supply of i(‘^i^t(‘r-l»(»oks, :iiul the pic})iii’jitioii and 
suhiiiission of returns ol iiiiiriiaj^es solemnized 

under this Act 


(Notes) 

/ — '* Power to make rules ” 

F(»i iLilc.^- uiidpi S S3 foi. — 

(1) A'S.im .spp A '''.nil PlOl, I’t 11, p. 397 , 

(2) ll,iluphi''taii .spp P),!! C3<»do , 

(3) Bengal, see Bpii. R A o , 

(Ij Bniin.i, see Bur. R IM. , 

(5) CciiLi'iil Piovimp." SPP C P R. A O , 

((>) ^Iiidi.is, (.ii)pluMbl'‘ .iK.» to till' Native Statp-. of Tras .xnpfirp, Codiin, 
Pndukl.ottai, Siindui and B.in‘;.iiiap.illi), spp Pi»it St dporL,'- Oao'ttc, 
1905, Pt l,p. (di. 

(7) Puniab (nidndiii;.', Nm lli-\\ i '.t 1 mntipr Piummil'), see T’lini R- A o 

(8) I’liitcd T’roviiu spp N'UlliAV' '(cm PiosuilP' and Oudh L"lm 1 Ruk.' and 

Oidon, 1894, p. 12. S-T 


84 The powers conferred on the Local 
^ Power^toprescrdic Government by sections 8‘2 and -sd may, so far 
Native States'. as regards Native States, be CAcrcised by the 

Governor General in Council 
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be so certified therein, without further proof of such register or 
certificate or duplicate, or of any entry therein, respectively, or of 
such copy. 


81 . The Registrar-General of Births, Deaths and Marriages 
Ceitificate*, of tor- the officers appointed under S. 56 shall, at 


tain marriages for 
Steoretary of State. 


the end of every quarter in each year, select, from 
the certificates of marriages forwarded to them, 
respectively, during such (piarter, the certificates of the marriages 
of which the Governor General in Council may desire that evidence 
shall be transmitted to England, and shall send the same certificates, 
signed by them respectively, to the Secretary of'^State for India. 


(Notes). 

General. 

N.B« — This st'clion was suhshtuted foi Lhc old S. 31 l)y Act XIII of 1911 . 
The old S Hi ijin si's follows — 


“ The Rpgistrar-doncral of Births, Duaths and Mainages and the officers appointed 
under S fiC shall, at the end of «\ery quaiter in each year, 
select, from the V’citific.atos of iniirritiges forwarded to thorn res- 
pectively duMiig such «|ii.iiU*r, the (‘(m tifieatcs of the marriages 
of ^vhlch the riovcrnor (Icncial in Council may desire that 
evidence shall l»e traiisiiiittcd to IingLiiid, 
and shall send the same certificates, signed b\ Lhciii lespucLively, to the Secretary 
to the (lovcriimeiit of India in the I [01110 llepaitiiient, foi the purpose of being for- 
warded to the Secretary' of State foi India an I delnored to the Rogistrar-f leneral of 
Births, Deaths and Marriages 111 l']ngl.iiid 


Sending c c r 1 1 fi- 
catos of certain mar- 
riages to SocrGtar> 
of State foi India. 


Vrovidod that, in the case of the fJ 3\cinment.s of ^ladras and Bombay, the said 
certificates shall Vie forwarded by such governments respectively directly to the Secre- 
tary of State for India. 


Local Government 
to prescribe fees. 


Fees shall be chargeable under this Act for — receiving and 
publi.shiDg notices of man lages , issuing certifi- 
cates for inai riage"*^' by Marriage-Registra s, and 
registering marriages by the same , enterin*^ pro- 
tests against, or prohibitions of, the issue of certificates for marriage^ 
by the said Registrars ; 

searching register-hooks or certificates, or duplicates or copies 
thereof ; giving copies of entries in the same under sections 63 and* 79. 


The Local Government shall fix the amount of such fees^ 
respectively, 

and may from time to time vary or remit them either generally 
or in special cases, as to it may seem fit. 
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(Notes). 

/ . — ' ' Certificates for M arriage. * * 

N.B.— The words “ Certificates for Marriage’' iii this section were bubstituted 
for the words “ certificate of marriages ” and *' Marriage- Certificates ” 
respcctiveh by the Repealing and Aixiciidmg Act 1 of^l903, S. 3 and 
Sch. II. 

2.—“ The Local Government shall fix the amount of such fees, etc.” 

N.B. — For notifications fixing the amount of such fees in — • ^ 

(1) Ajmer-Mervvara, see A] R. & O , 

(2) Assam, see Assam trazette, 1901, Pt. II, p. 397 , 

(3) Baluchistan, see Bal. Code , 

(4) Bengal, see Lcii R. A O, 

(5) Bombas , see Bom. R. A U , 

(6) Burma, see Bur. R M., 

(7) Central PioMnco-^, see C.P R. & O., 

(8) Madras, see Fiirt St (leorgc (la/clto, 1905. Pt I, p G3G. 

(9) Puniab (including the North-West Fiontier Piovincc), sei* Puiij. 

R. & 0 , 

(10) United Piovinccs of Agra and Oudh, see North-Western 
I’lovinccs and Oudh Local Rules and Oidcrs, ]894, p. 42. 

83. The Local Government inay make rules in regard to the 
disposal of the fees mentioned in section 82, the 
supply of register-books, and the preparation and 
bubmis&ion of returns of maruages solemnized 

(Notes). 

“ Power to make rules " 

For rules undci S 81 for. — 

(1) Assam, see Assam Gazette, 1901, Pt. II, p. 397 , 

(2) Baluchistan, sec Bal. Code , ' 

(3) Bengal, see Ben. R AO, 

(4) Burma, see Bur. R. M. , 

(5) Central Provinces, see C P.R. A O , 

(G) Madras, (applicable also to the Native States of Travancoro, Cochin, 
Pudukkottai, Saiidur and Baixgaiiapalli), sec Port St George (uizottc, 
1905, I’t I, p. G36. 

(7) Punjab (iiieluding North-West Frontier ProMiiee), sec Puiij R. A O. , 

(8) United Provinces, see Noi Ui-Wc.->tci ii Provinces and Oudh Local Rules and 

* Orders, 1894, p. 12. S-T 

84. The powers conferred on the Local 

Power to prescribe Government by sections 82 and 83 may, so far 
feee and rules for ^ t i ^ i 

Native States*. as regards Native States, be exercised by the 

Governor General in Council. 


Power to make 
rules 

under this Act 
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(Notes). 

I,—** Power to prescribe fees and rules for Native States.’* 

N.B. 1, — For notification isbucd by the (4overnor- General m Council for all 
Native State«i, except tliObO vrhich are situate within, or border on, 
the Presidencies of Fort St. George and Bombay, but including the 
territories of the ^laharaja of ^Fysore aud the Baluchistan Agency 
Teriitones, sev But Knact N S. (W I ), Ed , 1900, p. IG, aud i bid. 
(N I.), Ed. 1899, p. 323, foi the Baluchistan Agency Territories. 

N B. 2.— For nolificatioii as In retention of fees b\ ISIarriago-Bcgibtrars in 
Niitnc States situate uithin the limits of the Madras Presidency, see 
ibid. (^lad. A, M\ ), 1900, p*21. 

N.B 3- For ijotilicatioii bv the (TO\eiiiment of Madrns in respect of rules 
under Ss. H2 and 83, see Poit St. George Gazette, 1905, Pt. I, p. 637, 

85. The Local Governiilent may, by notifi- 
whoThaU be I )isf ciition 111 the official Ga/ettc, declare who shall, 

Judge I. ni any place to which this Act applies, be deemed 

to be the Listiict Judge 


(Notes) 

“ Power to deciare who shall be District Judge.’* 

N.B — For Jh^-tricL Judges under the Att appointed fm — 

(1) Ajmci-Meiwara, sec Aj. B A (). 

(2) Assam, see Assim Fi.i/cttc, 1901, Pt II, p 397 , 

(3) Bengal, see Ben. R. A (>., 

(41 BombtU, jst'fiBoin R. A, O , 

(5) Ccntrnl ProMiiues, sec C P R AO., 

(b) Puiij.ib (inclddnig tlu- North-W'cbt Piov nice), Puiij R. & O., 
(7) h- lilted Provinces of Agra aiidOudb, sec North-W’estern Provinces 
and Gudh Local Rules and Grderb, 1891, p 42. 


Po^^cr to delegate 
function^' under this 
Act of Governor- 
General 111 CouiiLil. 


86. The pow’crs and fiihctions given by this 
Act to the (hjvcrnor General in Council may be 
delegated to and exercised by such officers as the 
Governor General in Council from time to time 


appoints 1 ID this behalf. 


And all such powders and functions may. be exercised, as re gards 
Native States situate wuthm or bordering on 2 the presidencies of 
Fort Saint George 3 and Bombay, by the Governors in Council of 
those Presidencies respectively. 


(Notes ) 

7.—*' Governor General. . -appoints.” 

(1) Notifications delegating powers and functions under Bs. 6, 8 and 9. 

For io. 

(1) ^he Agent to the Go\piiJOi-Ociicial in I’aluchibtan, see Brit. Enact.' K.6. 
(N.I ) 1899, p. 322. U 
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Oovernor^Oenersi . . . .appoiats ’’^(Concluded). 

(3) The Lieutenant-Governors of Bengal, the United Provinces of Agra and 
Oudh, the Punjab and Burma, and the Ohiof Commissionors of Assam 
and the Central Provinces, for States under those Provinces. See ibid., 
p. 24. Y 

(3) The Agent, Governor-General, Central India, for States under that Agency, 

S*>e Brit Enact (C.I ) 189U, p 45- W 

(4) The Resident in Mysore for that State. See ibid (Mad & My.) p. 47. X 

(5) The Resident at 1-I>derabad for the HNderabad State. See ibid. (Hyd ) 190Ci 

p. 24.* Y 

(G) The Agent, Govern or- General, Rajputana, for the Rajaputana States. See 
Ibid. (Raj ), 1899, p. 29. Z 

(7) As to States under the Government of Bombay. See under the several 
Agencieti in ibul., (W.I ), Pld. 19(X). A 

2 Situate within or bordering on.’* 

H.B.— The words “ Situate within or boidering on” in para (2) of this section 
were substitiued foi the woid*-. ‘situate \Mthin the local limits of ” by 
S. 10, Act II of 1H9I .indaio to be read as if enacted when Act XV of 
1872 was passed 

3 — " Presidencies of Fort Saint George, etc.” 

N.B,— As to notification by (Jovernment of M.idrds, see notes under Ss. 82, 83, 
84 


Saving of Gonsu 
lar marriages. 


Nothing in this Act applies to any marriage performed by 
aii\ Minister, C-onsul or Consular Agent between 
subjects uf the State which he represents and 


according to the laws of such State. 


Non-validation of 
marriages within 
prohibited degrees 


88. Nothing in this Act shall be deemed to 
validate any marriage which the personal law 
applicable to cither of the parties forbids him or 


her to enter into. 
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SCHEDULE I. 


(See sections 12 and 88) 

Notice of Marriage. 

To a Minister [or Kegistrar] of 

I hereby give you notice that a marriage is intended to be had, 
within three calendar months from the date hereof, between me 
and the other party herein named and desciibed (that is to say) : 





® S M'S 

— I ^ 2 

3 

Pj a? c3 a 

eg S-i Q P 

j- O S <D 
O ^ Qj "O 


U P O ^ 

C zj ^ o 

s ctf jq 



-Z' CQ 

rS $ 2 CS 

-E 2 
'S S ^ s2 
- 2 

p£d rQ 

.5 §5 a ^ 

^ cu -g 

c 2 S 'oj i 

1? 5 'g ^ S2 

Q O ? no 173 



Witness my hand, this Jay of seventy-tico, 

(Signed) JAMES SMIT.^. 

[The italics in this schedule are to be filled up, as the case 
may be, and the blank division theieof is only to be filled up when 
one of the parties lives in another district.] 
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SCHEDULE 11. 

{See sectiom 24 and 60.) 

Certificate of Receipt of Notice. 

I, 

do hereby certify that, on the day of , notice was duly 
entered in my Marriage Notice Book of the marriage intended 
between the parties therein named and described, delivered under 
the hand of one of the parties (that is to say) . — 


a i 

CO I 




P ® rr^ 

i: d 3 

pLi OQ cO CU 

^ = a s 

o a ^ 

- o ^ 

o o O ^ 
cj ^ O 
ofi ^ 

SC 




and that the declaration, [or oath]i required by S 17 or 41 of the 
Indian Christian Marriage Act, 187*2, has been duly made by the xv of 1872, 
said {James Smith). 

Date of notice entered ) , certificate lias not 

Date of certificate given f f 

° I rized to forbid the issue thereof., 

Witness my hand, this day of seventif-tico 

' {Signed) 

This certificate will be void, unless the marriage is solemnized 

on or before the day of 

[The italics in the schedule are to be filled up, as the case 

may be, and the blank division thereof is only to be filled up when 

one of the parties lives in another district.] 
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(Not*). 

i,— *Or oath.” 

N.B.^The Tvords “ or oath" were added by Act I of 1903, S. 3. 

SCHEDULE HI. 

{See sectio7is and SI. 

FohM of REGTSrER OF Markiaoiss. 

Quaiterhf Betiirnu 
of 

MARIIIAGES 

for 


\Calcntta. 

The Archdeaconry of.,.- Jl/arfm.s. 

\B(mba?j. 

iCalciittaA 

!♦—, Registrar of the Archdeaconry 1 do hereby 

[Bombay , ) 

certify that the annexed are correct copies of the originals and Official 
Quarterly Returns of Marriage within the Archdeaconry of 

[Bombay, j 

as made and transmitted to me for the quarter commencing the day of 
ending the day of in the year of Our Lord, 

[Signature of Registrar.'] 


^Calcutta, \ 
'Madras 
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X.B.— (1) This reference was substituted for the original reference by Aot XII of 1891, Second 
Bohedvde. 
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SCHEDULE IV. 

{Sec fiectw7is 3^ and 54.) 

Mariiiagb Eegister Book. 



Married in the 

This marriage was 
solemnized between us 


Nambs of Parties. 
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in the pre- 
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Jolm Smiths 


[ Maltha Duncan, 1 [ John Green. 
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This marriage was f TOf/Vr, | John Smith. 

solemnized between us | j sence of us | 
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SCHEDULE V. 

{See section 2 ) 

Enactments Repealed. 

Number and year. Title. 

Statute 58 Geo. 8, | An Act to remove Doubts 
*cap. 84. j as to the Validity of cer- 

! tain marriages had and 
I solemnized within the 
! British territories m 
I India. 

Statutes 14 and 15! An Act for Marriages in 
Vict., cap. ^10 I India. 

Act No. V of 1852 | An Act for giving effect to 
the provisions of an Act 
I of Parliament, passed in 
! the 15 th year of the reign 
* of Her present Majesty, 
j intituled “ An Act. for 
I Marriages in India.” 

Act No V of 18()5 iTho Indian Marriage Act, ,The whole Act, ex- 
1865 cept so far as it 

relates to the 
Straits Settle- 
ments. 

Act No XXIT of An Act to extend the Indian i The whole. 

1860 Marriage Act, 1865, to i 

the Hyderabad Assigned^ 

Districts and the Canton- 
ments of Secunderabad, 

Triimilgerry and Auriin- 
I gabad ^ 

RULER AND ORDERS MADE I^DER ACT XV OF 1872 
(CHRISTIAN MAR STAGE) . 

I -BENGAL. 

RegigtFation of biFthg, deaths and marpIagOB 

Notifications Nos. 118, 119 and 120, dated the 8th January, 1901 {published in the 
Calcutta Gazette of 1901 ^ Pt. I, pp. SI— 40. * 

No. 118. — In exercise of the power conferred by section 85 of the Indian Christian 
Marriage Act, XV of 1872, the Lieutenant-frovornor is pleased to declare that, in every 
place in Bengal to which the said Act applies and for which a District Judge has been 
appointed under the Bengal, North-Western ProMnees, and Assam Civil fcourts Act., 
XII of 1887, such Judge shall be deemed to be the District Judge for the purposes of 
the first mentioned Act. 


j Extent of Repeal. 
The whole. 

The whole. 

So much as has not 
been repealed. 
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* 

No, 119. — In exerci&e of tho powers conferred by section 62 of the Indian Christian 
Marriage Act, XV of 1872, the Lieutenant Governor m pleased to direct— 

(1) That the register-book referred to in that section shall be kept in the lirst 
form prescribed in Schedule IV to" the said Act, and 

(2) That the extracts referred to m that section shall be made in the form proo- 

cribed in the Appendix I to this notification, and shall be deposited in the 
office of the Registrai -General of Births, Deaths and Marriages on the 31st 
December of each year. 

11 —RULES 

No. 120. — In exorcise of the powers conferred b\ sections 82 and 83 of the Indn^n 
Christian Marriage Act, XV of 1872, the Lieutenant-Governor is pleased to fax the 
following fees and to make the following rules for the dispo'-al of such foes, the supply 
of register -books, and the preparation and submission of luturns of marriages so1cd>- 
nizcd under tho said Act. 

I. Eeos shall bo levied and disposed of in tho maiinei: prescribed in the following table — 


To be levied 


Eor what purpose lc\ icd. 


iL • , 

Marriage Licensed 
Registers ^Ministers. T ’ ri 


How fees to be 
disposed of 


2 3 4 


6 


(1) For locoiving each 
notice of martiage. 

(2) For publishing each 
notice of niaitiage. 

(3) Foi the issuing of 
each certificate by a Mar- , 
iiagc-Rcgistiar 

(4) For icgistei iiig each 
marriage b> a ^Marriago- 
Rcgistrar. 

(5) For every protest 
against, or prohibition of, 
the issuo of a inairiage toi- , 
tihcate b^ a Man lago-Re - 1 
gistrar. 

(G) For allowing a search 
to be made in tho luarriagu 
register- book or tor search- ^ 
mg certificates, duplicates, ' 
or copies for a period of not | 
more than one year or (111 
cases under sections 37, 61, 1 
63 or G4) two years. , 

(7) Ditto for evciy addi- 
tional year. 

(8) i\)r giving copies 01 
duplicates of certificates 


Rs A. |rs 1* Rs 

10 0 10 0 

2 0 0 ! 2 0 0 , 

/) 0 0 ' 0 

3 0 0' ... 

10 0 0 


I 0 0 , 1 0 O 0 

0 10.0100 

1 0 0,1 0 0,0 


8 

2 

1 


J' 


Fees le\ led b^ Marnage- 
Rcgisitrars must be paid 
into the Government 
Treasury Fees levied 
by other persons may be 
ictanied by them. Mar- 
riage-Registrars are 
I authoiised to remit any 
portion, not exceeding 
' three-fourths of the foes 
! 1 n cases w here the\ 

I ma\ consider the par- 
ties unable to pa\ . 



Supply of regis- 2 (1) Registers and forms shall, whcnovei rcquiicd, be 

ters and forms supplied to ]\Iarriagc-Rcgistnirs l)\ the aupeiinlendciit of Sta- 
tionery fiee of charge 

(2) One full set of registers and forms shall be supplied b\ the Superintendent of 
Stationeiy free of charge to licensed ministers and to pt'rsons authonsi'd to grant 
certificates of marriages between Nativo-Christians. 
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3. (1) Registers and forms required bj any person referred to in sub-rule (2) of rule 
Supply of rogis- 2 after one full set has been furnished under that sub-rule may 
ters and forms on be supplied by the Superintendent of Stationery on payment 
payment. being made for the same out of the fees received by such persons 

under rule 1. 

(2) When the Superintendent of Stationery receives an indent under sub-rule (1), 
he shall intimate to the indenting oihcec the co^t of the registers and forms required* 

(3) The indenting officer must scud the amount of such cost to the nearest civil 
treasury, with a chalaii, in duplicate, stating the date of the Superintendent’s inti- 
qfiation. 

(4) One copy of such challan shall be retained in the treasury, and the other shall 
be returned, duly receipted, to the remittor foi transmission to the Superintendent of 
Stationery. 

(5J On receipt of the receipted chaian, the Superintendent shall comply with the 
indent. 

4 (1) Indents for rcgi'^ters and* forms required by the 
Registrar of the Archdeaconry, the Senior Chaplain of the 
Church of Scotland, the most • Reverend Archbishop Dr. Paul 
Gocthals, s. or the Vicar-General of the Portgucso ^fissions 
in Bengal, shall be submitted by them direct to the Suporin- 
tciidont of Stationery. 

(2) Indents for registers and forms required b> other officers shall be submitted by 
or through the Commissioner of the Division, or the Senior Marriage- Registrar, 
Calcutta, to the Supermtendeut of Stationery. 

5 The forms presciibed in Appendices VIII (a) to VIII (d) 
shall be used for indent-^. 

(5. (1) Evcij return submitted undei sections 29, 30 or 31 of 
the Indian Christian Marriage Act, 1872, shall have endorsed 
00 it a certificate of truth in the form prescribed m Appendix 
IV. 

(2) Such certificate must be wiitteu or printed on the face of the form on which the 
returns are made, and the number of entries recorded must be mentioned in the certi- 
ficate. 

7. If during any quarter no marriages have been recorded, a certificate of no occur- 
rence in the form prescribed in Appendix V shall be forwarded both 
by the officers who are required to furnish returns of marriages 
and by those who are required by sections 34, 65 and 66 of the 
said Act to submit certificates of man lages in original 

Separate returns 8. Returns of marriages for each quarter shall be kept 

for each quarter. distinct. » 

9. The officers to whom returns of niarriagos are submitted and wht' are, by 
sections 29, 30 and 31 of the said Act, entrusted with th» duty of 
Time for send- forwarding a ccp\ of such returns to the Registrar-General, shall 

ing returns to Re- perform that dut> within two months of the end of the quarter 

gistrar-Gonoral. which the returns relate 


Indents when to 
be submitted to the 
Superintendent of 
Stationery direct and 
when through ano- 
ther officer. 


Forms of indent. 


Cert 1 fi c a t c on 
returns of soloinm- 
zation of marriages. 


Certificates of no 
occurrence. 


MARRIAGE RETURNS 

No returns other than those prescribed by the Indian Marriage Act are required. 

The procedure to be obseived iii the submission of tbe original certificates of mar- 
riages, by ministers of religions othci than those who are empowered to submit returns, 
and bv Marriagc-Rcgistrars is laid down in the Indian Marriage Act and shall bo 
observed. 

See Bengal Local Statutoi\ Rules and Oidcis, IE 03, Vol IT, 693 to 698. 
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II- BOMBAY 

The Collector and District Magistiate to act as Marriage- Registrar %n 
a district uJme there is no Resident Marriage- Begtsit a) 

Under the piovisioim of Fscction 7 of Act XV of 1872, His Excellency the Governor 
in Council pleased to declare th.it in a distiict where there is no Resident Marriage' 
Registrar, the Collector and Magistrate of such district shall he considered and shall 
act as Registrar of Mairiapcs Notilication, dated lyth November, J(i72, B,G Ti., 167*^, 
Pt. I, p. Juan. 

Orders appointmg Man lage- Registrars 

With reference to Notification in the Ecr Icsiastical Department, dated 19th 
November. 187-^, published at page 1*202, J’ait I, of the Bombay Government Gazette, 
dated 21bt idem. His Fxcollcnc\ the (leveriioi in Council, is pleased to appoint the 
City Magistrate of Poona, whonevei he is a Chiistiau, to be a Marriage-Registrar for 
tho District of Poona under the proMhions of section 7 of Act XV of 187‘2. NnHjication 
No, 30, dated ^Ist August, JH66, B.G.G , 1860, Pt I,p, OUb. , 

Under Section 7 of the Indian Chnsticin Mairiagc Act, XV of 1872, 1 Iis Excellency 
the Governor in Council is pleased to appoint tho District Magistrate and the Canton- 
ment Magistrate, Ahmcdahad, Senior Man lage-Registrar and Mai riagc- Registrar, 
respectively, for the distiict of Ahmcdahad Notihcntion, No, 13, dated '47th Febiuary, 
ISbS, B (f.G , 188S, Pt I,p 400. 

Under Section 7, Part 1. of the Indian Christian Marriage Act, XV of 1872, dis 
Exoolleiicy the Goveinor in Council is pleased tf) appoint the Political Resident, Aden, 
to be Marriage-Registrar at Aden. Notilioation, No 1, dated 8ih January IbOl, B. 
Q.G„ 1892, PL I, p 38. 

Under Section 7, Part 1 ol the Indian Chiistiaii Marriage Act, XV of 1872, Ills 
Exccllono tho Governor in Oonncil is pleased to appoint the Deputy Commissioner, 
Upper Smd Erontiei, to be Maiiiage Rogistiar, I ppor Sind Eiontier District. Notifica- 
tion, No 4tj, dated lOlh August, 1892. B.G G , 1892, Pt. I, p 8(K). 


Older appointing a Dvdnct Judgee for the purpose of Section 8>’* and prescribing 
fees chargeable under Section 82. 

In the exorcise of the powei \C'>ted in him by Act XV of 187*2 (The Indian Chris- 
tian Marriage Act), His Exccllciu'} tho Go\ernor ill Couni/il IS pleased to declare and 
direct as follows — 

That the District Judgi*. for the purpose of Section 85 ol Act XV of 1872, shall be 
the J)istrict Judge appointed uiidi'i Act XIV (d 1809 (The Bombay Civil Courts’ Act), 
and that his jurisdiction shall extend to the local liiiiits fixed b\ the Bomba\ Govern- 
ment under Section 3 of Act XIV of 1869 Notification, dated 9th April, 1873, U G.G., 
1873, Pt I, p. 337. * 

That the fees chargeable under Act XV of 1872, Section 82, shall be as 1 lows . — 


For iccciMDg, publi-^hiiig and issuing a certificate of the 
receipt of a notice of niainage 
Foi registeimg and giaiitiiig a ceitificale of mariiage 
For entering a protest against or prohibition of the issue 
of a marriage certilic.itc 

For seaiching the legist ci or book of certificates, or copies 
thereof, mid granting an i-xtiact thcicfrom 


Rrt. A. P. 

.800 

..400 

. . 10 0 0 

..200 


That a niainage Hegi&irar iiiav , at his discretion, renut any part not exceeding 
thrfee-fourths of the above fee-i to persons, who may appear to bun to be in indigent 
circumstances. {Ibid } 
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That all fees under the provisions of Act XV of 1872, received by a Marriage 
Registrar, shall be paid b\ him into the (Government Treasury , and all such fees 
received by a person other than a Marriage Registrar solemni/ing a marriage, may be 
retained by him. [Ibid.) 

That the form prescribed by Schedule IV of Act XV of 1872 shall be the form of 
register book to be kept in Accordance with Section 02. {ThifL) 

Feea to be charged for a Certificate of Marriage. 

Under S 82 of Act XV of 1872 (The Indian Chri-.tian Marriage Act), and with 
reference to Notification, dated 9th. April 1873, His Excellency the (Governor in Council 
IS pleased to direct that no fee shall be demanded or paid for a certificate demanded at 
the time of a marriage taking place under Part V of the said Act , but wben a certifi- 
cate shall be demanded at an\ subsequent time, the fee of Rs 2 should be paid for 
the labour imposed upon the Marrhige Kegi^trai in scare lung his registci books and 
granting the certilicatu —^otHicntion, dated 7th October lfi74, B G G , 1874, Ft. 1, 
p. bl'O 

See Bombay Local Rules and Orders, 1898, Vol. I, pp. 100, 101. 

III.— RULES AND ORDERS OF THE OOVERNMENT OF THE U.P OF 
AGRA AND OUDH RELATINO TO MARRIAGES. 

Marriage banns. Publication of. 

The Govornnr-(»oneral in Council is advised that no pci son can claim to have his 
banns’ published in anv particular church, e\«'cpt su f.ii as in.i\ Ih‘ arranged b\ the 
Ecclesiastical authontics fm the convenience 'of ro*>idcnts in pai tu-ubir d^tnets His 
Evoclleiicv in Council 1 *% further advised that, although a m image solemnized lu India 
without banns or license i-, not invalid on thU ai count, no pci‘>on can claim to be 
married by a clergyman of the (ihun h of Kngknid witViont eithei a licence or the 
publication of banns, and that if a cleigNinin .ihstaiiis lioin solemnizing a mainago 
unless one or other of those two condlt•^ms is full tiled, no poison can i ompel him to 
.solemnize it. G G O No 17, dated the 2’lrd Mav , 1.487, punted in the Manu.il of 
Orders of Government, G P of Agra .inJ Gudh, 1902, Vol 1, Dept ill, p 77 

Hindu marriage expenses. 

Government will gladh see ^lagistrates doing wh.it they c.in, without the exercise 
of any olfioial pressure, in tlie wav of aiding the various societies foitncd throughout the 
country with the object of icducing Hindu mirriiL’e expenses G.O No 1 3- A, dated 
3rd May 1875. Printed in the M.inual of Orders of Govcrnnicnt, TP, of Agra and 
Oudh, 1902, Vol. I, Dept. Ill, p 77 

So far aS), without oUicial mt'^rforencp, .iid can be given, it may with advantage be 
done. No pressure in any form must be brought to bear , but if M.igistrates can enlist 
the sympathies of the people on the side of reform, thev will be acting unobjeetionabl} 
and usefully G.O. No 13- A., dated 3rd Ma\ 1875. Printed Ibid 

Marriages of Roman Catholic Native-Chrlstians 

T^^e following is the manner of registration of marriage of Roman Catholic Native 
Christians ■ — 

The priests are supplied with a rogihter in .^npluMto, which they fill up in their 
own vernacular, or in Latin or English as may’ be most convenient to them , and one 
copy or set of entries is torn off by them and submitted to the Roman C.itholic Bishop, 
and by him forwarded to the Marriage-Registrar of the diaLiict G (G 0 No 791- A., 
dated 19tli August 1873. Printed Ibid. 
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Licenie to clergymen of the EpUoopol VethodUt Churoh of America. 

It would be un«5afe to accept clergymen of the Episcopal Methodist Church of 
America as coming within the purview of section 6, clause I of the Indian Christian 
Marriage Act of 187‘2, and they should therefore apply to be specially licensed. G.G.O. 
No 289, dated 9th February 1886, printed {Ibid), 

Rules under the Christian Marriage Act, XY of 1872. 

The following are the rules under Ss 6,7,9,62,82, 83 and 85 of Act XV of 1872 (the 
Indian Christian Marriage Act), as amended by Act VI of 1886. (See G.O. No. 733 
VIT-249 B.. dated 5th August 1891.) 

1* Licenses arc granted b> the Local Government on applications submitted 
through the Magistrate of the district and the Commissioner of the division. 

2. The Magistrate of the district, if of the Christian religion, is ex-officio Senior 
Marriage-Registrar for the purposes of the Act. 

3. The* Commissioner of Kumaun is deemed to be a District Judge” within his 
division under S. 85 of Act XV of 1872 

4. The following books are supplied to each person on receiving a license to 
solemnize marriages, or to bo a Marriago-U'^gistrar under sections 6 and 7, to grant 
certificates under section 9 of the Act — 

(1) A copy of the Act. 

(2) A book of notices of marriage . 

(3) A book of certificates of notices given and declarations made. 

(4) A marriage register book with Yjertificatos in counterfoil. 

(5) A similar book for Native Christians, with an additional column at the end 

showing the hour at which the marriage was performed. 

5. Every Minister, on receiving intimation that he has been licensed, should take 
over the books kept by his predecessor, if there was one, and report to the Registrar- 
General of Births, Deaths and Marriages that he has done so, specifying the books 
received. 

6. If he IS not succeeding any other Minister licensed to solemnize marriages, or 
if any of the books are wanting, the requisite books will be erupplied from the Office of 
the Registrar-General of Births, Deaths and Marriages on application being made. 

7. Every Minister or other person licensed under the Act, who quits his district 
permanently, or intends no longer to solemnize marriages, is required to make over all 
the books in his possession to his successor if one has been appointed, or to the Magis- 
trate of the district if there be no successor, and to report to the Registrar-General of 
Births, Deaths and ^larriages that he has donefo. 

8. The Magistrate will forward these books to the Registrar-General c iBirths, 
Deaths and Marriages, should no successor have been appointed within one mon^h. 

9. Registers which have been filled up will also be forwarded to the Magistrate 
of the district for transmission to the Registrar-General of Births, Deaths and 
Marriages. 

10. Under S. 62 it is directed that persons licensed under S. 9 of the aforbsaid 
Act to grant certificates of marriages between Native Christians shall use the form of 
register and certificate prescribed m Schedule IV of the Act, with the addition of a 
column at the end showing the hour at which the marriage was performed, and shall 
forward extracts from the register^ kept by them to be desposited in the ofiice of the 
Registrar-General of Births, Deaths and Marriages within one month from the date of 
the marriage. 
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11. The following are the fees fixed under S 82 — Rs. A P 

For receiving and publishing each notice of marriage ^ 0 0 

For issuing certificate of marriage by MarriHgc-Rogis- 

trars and registering marriage by the same 8 0 0 

For entering protest against or prohibition of the 

issue of a marriage certificate ..10 0 0 

For searching register books or certificates, or dupli- 
cates or copies thereof if the search extends over 

a period of not more than one year . ..100 

For every additional year 0 4 *0 

For giving copy of entry in the same aiidci Ss. GJ 

and 79 ..100 

12. The Marriage-Registrar may, at his disci ctioii, remit auypart, not exceeding 

three-fourths, of the abo\e b'cs, if the part\ or parties .appear to him to be in indigent 
circumstances. , 

13. All fees received uiidei the provision*' of this Act l)V a ]\Iairiage-KegiBtrar or 
Registrar-Crcneral of Births, Deaths and ISlarriagis nrv to be accounted for and paid 
over by him to Government, and all foes reccivi'd b\ a pui-'on soli'niniznig a marriage, 
not being a Marriage-Registrar, ma\ be ret.iiiicd by him 

14. Everv Clergyman of the Church of Scotland and such Clergymen of the 
Church of Rome as arc authorized in that behalf by the Roman Catholic Bishop of the 
Diocese or Vicariate in which they solcmnizt^ niiirriages, should forward quarterly, i.e.j 
on the 1st January 1st April, 1st Jiil\ aijd 1st October, to the Rcgi-itrar-flencral of 
Births, Deaths and Marriages, returns of the eiitucs of such marriages registered bv 
him during the three months next preceding, and every Mrirnage-Registi ar should for- 
ward to the Registrar-Creiieral of Births, Deaths and Marriages, on the Ist of each 
month, certificate:! of all marriages legisbeied b\ him during the preceding mouth. 

15 The quarterly retains arc only re(|Uired foi marii.iges of EuropCiius 

16 Ministeid lieeiibod lu solemnize mairiages should submit certificMtes of mar- 
riages solemnized bv them at the end of every mouth to the Senior Mai riage-Registrar 
of their district, who should cause all such certificates which he may receive during any 
one month to bo copied into a book to be kept by him for that purpose and transmit 
them with such iiumbei and signature added thereto .in is required in Ss. 35 and 
3G to the olhee of the Registrai-Goneial of Births, Deaths and Marriages Sec G O. 
No. 733, VII — 294 B dated 5th August, 1891, printed in the Manual of Orders of Govern- 
ment, U.P. of Agia and Oudh, 1902, Vol. 1, Dept. 11 f, pp 77 to 79 

Powers of Local Government as regards Native States 

In exercise of the power conferred by S. 86 of the Indian Christian Marriage 
Act (XV of 1872) the (governor- (tenoral in Council has been pleased to delegate to the 
Lieutenant-Governor of the United Provinces the powers and functions given to the 
Governor- General in Council by Ss. 6, 8. and 9 of the s.aid Act as regards the 
Native States respectively under their political ciuitrol. G G 0. (F.D.) No. .9471-1 B , 
dated 1st October 1897, printed in the Manual of Oidcrs of Government, U P. of Agra 
and Oudh, 1902, Vol. I, Dept. Ill, p 80. 

When issuing notifications granting licences under Ss 6, 8 and 9 of the Indian 
Christian Marriage Act (XV of 1872) as regards Niitive States, it is dosinible to lay 
down in them specifically that they give authoritv to the licensees only so far as rcgaids 
Christian subjects of Hn Majesty G G O (F.D.) Nos. 570-1 B , dated 26th February 
1898, and 1566 I.B., dated 4th Juno 1898, printed (ibid). 

Definition of Native Chrutians 

A difficulty having arisen as to (Ij what constitutes a Native Christian subject of 
Hia Majesty, and (2) what steps should be taken in reference to Native Christians, 
61 
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living in Katho States who may desire to be married according to Christian form — it 
has been ruled that the phrase Native Christian ” is explained iii the Indian Christian 
Marriage Act (XV of 1872); and that the expression ‘‘subject of His Majesty" may be 
taken to include a British subject by birth, naturalization, cession, conquest or, in the 
ease of a woman, by marriage. A British subject by birth, t. e., a n^atural born British 
subject, IS a person who was himself born in the dominions of His Majesty, or whose 
father or grandfather was so born ; and a naturalized British subject is a person who is 
not by birth or descent, as aforesaid, a British subject, but has acquired British nation- 
ality by means of naturalization. In this connection it should be borne in mind that 
ifhe Indian Naturalization Act (XXX of 1852) will not confer upon a person who has 
been naturalized in British India under its provisions the privilege of British Nation- 
ality elsewhere than within British India. A Native Christian born in British India 
does not cease to be a Native Christian subject of His Majesty merely by reason of his 
settling in a Native State; and the children and gran Ichildrcn of such a person, though 
born in a Native State, are prtma facie British subjects. If in any given case tliore is 
doubt as to the facts the political authorities should be consul tod. 


As regards the second question, if both the parties who desire marriage are British 
subjects and one or both arc Christians, no dilln.ulty arises If these conditions are 
not satisfied, a Christian Minister should aseoitaiii whether marriage b\ him would bo 
recognized by the law of the Native State. If an\ doubt exists ho should decline to 
solemnize the marriage. C. Cl (). (F I) ) No — B., dated 81st August 1898, 

printed iiitho Manual of Orders of (4ovcrnniciit, United Pioviiiees of Agra and Oudh, 
1902 Vol. I, Dept. HI, p 90. 

N.B — See also list of Local Rules i^nd Ordei-^, North-west Provinces and Oudh, 
1893, p. 43 

Marpiagea and divorces amongst emigrants to Trinidad 


Magistrates when registering emigrants foi Timid, id should specially call their 
attention to the following extract from an ordinance passed h} the Legislative Council 
of Trinidad foi loguUtmg marriages and divorces among Indian immigrants — 

5 (1) An imniigiaiii who, at the time of his arrival in 

tiaxi^mm^^rante^^^^ colony, professes Chnstiaiiit} , shall, immediately upon 

such arrnal, and 


(2) an immigrant who, at any time .ifter his ariival in this colony, is converted to 
Christianity, shall, immediately upon such conversion as to marriages, capacit) or 
incapacity to contract marriage and the conditions subjci t to which and the maimer in 
which marriage may be contracted, be subject to the general law of the colony. 

Abandonment of Christianity shall not affect the operation of this section. See 
G O No. 1732, dated 8th November 18SI, punted m the Orders of the Government of 
the U.P. of Agra and Oudh, 1902, Vol. I, Dep? Ill, p 23. 


6. A marriage contracted after the eonmiciiccmcnt of this oidiiianc between 
immigrants both of whom at the dale of the marriage profess 
ing\o*^perLonal'^la^^^ religion, not being tlio Christian religion, and are 

subject to the same persoii.il law, shall, if eontractod according 
to the religion and personal law'' of such immigiaiits and legistered, according to this 
ordinance, be deemed to be valid as ftom the date of marriage specified in the register, 
or, if no suoh date is specified as from tbc vjlate of registration provided that both of 
the following conditions are satisfied (that ir to sa\ ) — 

(1) the man at the date of the marriage must be not under the age of sixteen years ; 

and 

(2) the woman at the dale of tho maiii.tgc luusl be not under the age of thirteen 
years. {Ibid), 
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IV.— PUNJAB. 


Acts of the Oovernor- 
Gcnoral in Council. 


Rules and Orders. 


Year. No 


Sub- I Sec- j 
]ect. I tion I 


Subiect. 


No and date of 
Notification. • 


Where 

Published. 


1872 XV ; Chris- 1 
I ' tian I 

I , Mar- I 

I ' riage. , 


Appointing all Deputy No 3892, 22nd iGazette of India, 


Commissioner'? m the 
Punjab, being Chris- 
tians, to be t’X-ojfficio 
Alarnage Registrars. 


November, 

1876. 


. 1876, Part I, 

I p. 605. 


, I Do ' 8 Appointing the Resident 'No. 1595 E, 6th‘1886, Part I, p. 

I ' in Kiislimir, being a Ch- 1 August 1886. i 400 (Gazette 

I nstnm, to be a Mai riage | I of India.) 

Registrai witluii the . | 

' I teiritoiies oi 11 H the' ! 

I , Mabatiij.i of Jammu ' i 

I I anil Kaslimir | 

’ I i ' 

„ Do. 8 & 9 .Appointing the Deput> No. 4460, 27th|l894, Part I, p. 


„ Do. 


Comnn^sioniT fjf Pm- 
ball.1, being a Christian, I 
to be a Maruage Regis- 
tiar in rcs^ioct of all 
places within the terri- 
tories of 11 11. the Ma- 
hal rij<ih of Patiala, and 
liiensing surh officer to ■ 
grant eeitificates of mar- , 
iiane hetWftM Native! 
Christians within the 
said teriitones. 1 


December, 

1894. 


67 4 (Gazette 

of India). 


I y ‘ 

56 lAppointing the Registrar- |No. 2173, I. A., 1897, Part I, p. 
ih'iieial ol Births,' 9th June, 483 (Gazette 

J)ij}iths and Marriages 1897. of India), 

for the Pun) ih to nhom ' 

^larnagi* Registrar in I 

Patiala shall send the 
1101 hticates mentioned in 
section 5t 

G2 Prescribing a register of i 

all marriages solemnized 
under J’art VI of the 

Act. No. 283, 23rd 1873, Part I, p. 

January, 74. 

82 Fixing foes chargeable uii- 1 1873 

dcr the Act | ^ i 

I No. 612 9th 1891, Pait I, p. 

85 Appointing Commissioners ' July, 1891. 279. 

of Divisions to be “ Dis- 
trict Judges ” under the 
Act I 
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Acts of the Governor- 
Genoral in Cbuncil. 

Rules and Orders. 

1 

2 

3 

4 

5 

6 

7 

Year. 

u 

No. 

Sub- 

Sec- 

Subject. 

No. and date of 

Where 

ject. 

tion. 

Notification. 

Published. 

1872 

XV 

Chris- 

82 

Exempting soldiers, sai- 

No. 804. 24th 

1893, Part 1, p. 



tian 


lors, and non- comm is- 

Auf^st 1893. 

46G 



Mar- 

riage. 


sioncd oflicers and pettv 
officers of Her Majesty’s 






Regular Forces from pay- 
meiit of foes under sec- 

‘ 







tions G, 7 and 8 of Noti- 
fication No. 283, dated 
23rd January 1873. 




II 

Do. 

82 

Fixing fees and making 

No. 283, 23rd 

1873,Pt.T,p. 74. 





rules as to disposal of 

January 1873. 

1891, Part I, p. 





fees realised undei the 

No 612. 9th 

279, (Gazette 





Act 

July 1891. 

of India). 



Do. 

84 

Fixing fees and making 

No. 158C E., 

1892, Part 1, p. 





rules for the disposal of 

29th August 

564 (Gazette 





such fees, so far as rc- 
giirds the Christian siib- 
jocts of His Majest\ 
within the territories 

1892. 

of India). 


1 



ot Native Princes and ! I 

1 


i 

! 



States in India in alli- 
ance with His MajeMt\ 



>1 


Do. 

G4 

Explaining the procedure I Punjab Govern- 






to be followed in the 

ment Circular) 





Marriages of Native 

2—827, dated! 




1 

Christians under the 

29th Jauuan', 






Act 

1886. 


11 

11 

Do. 

8G 

Delegating to Lieutenant !No. 3741 T. B ,11897, Part I, p 





Governors of Bengal, 

1st October 

873 (Gazette 


1 



North-Western Provin- 
ces, Punjab and Burma 
the powers and funSions 

1897, 

of India). 


1 


1 

of the Governor- General 
in Council, under sec- 
tions 6, 8 and 9 of the 
Act as regards the Na- 
tive States under their 
political control. 




See List of Rules and Orders, Punjab, 1902, pp. 50 to 52. 

r 



THE MARRIAGE VALIDATION ACT, 18921. 

(A.CT II OF 1892.) 


[Passed on the 29th January, 1892.] 

An Act to validate certain marriages solemnized under Part VI of 
the Indian Christian Marriage Act, 1872. 

Whereas provision is made m Part VI of the Indian Christian 
Marriage Act, 187«2, for the solemnization ot marriages between XV of 1872. 
persons of whom both aie Native Christians, but not of marriages 
between persons of whom one only is a Native Christian ; 

And whereas persons licensed under S. 9 of the said Act 
have m divers parts of British India, through ignorance of the law, 
permitted marriages to be solemnized in their presence under the 
said Part between persons of whom one is a Native Christian and 
the other is not a Native Christian*, 

And whereas it is expedient that such marriages, having been 
solemnized in good faith, should be validated ; It is hereliy enacted 
as follows • — 

(Notes). 

I.-** The Marriage Vamatioa Act, 1892 . " 

(1) Statement of Objects and Reasons. 

For , See Gazette of India, 1891, Pt. V, p. 142. A 

(2) Report of the Select Committee. 

For , See Gazette of India, 1892, Pt. V, p. 5. B 

(3) Proceedings in Council. 

For , See Gazette of India, 1891, Pt. VI. p. 117 and Ibid., 1892. 

Pt. VI. p. 11. C 

(4) Act, where declared in force. 

This Act has been declared in force m — 

(i) Upper Burma (except the Shan Statea), See Burma Laws Act XIII of 

1898. D 

(ii) Santhal Parganas, See Santhal Parganas Settlement Beg. Ill of 1872, 

S. 3, as amended by the Santhal Parganas Justice and Laws Beg III 
of 1899. See also Gazette of India, 1895, Pt. I, p 310. E 

(5) Reaioni for the passing of this Act. 

The following extract from the proceedings in Council throws light on the above 
point Part VI of the Indian Christian Marriage Act is only intend- 
ed for the solemnisation pf between persons both of whom 
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“ The nairtage ValUlation Act, 1 892 ’’-(Concluded). 

arc Native ChriRtiatiR, but by a mistake apparently arising from 
Ignorance of this provision some of the personB licensed to solemnise 
Ruch marriagoR have solemnised them between persons only one of 
whom was a Native Christian, and the result is that as the law at 
present stands the<«e marriages arc invalid ; but it has been generally 
felt that this has arisen out of a mere misconception of the law and 
that there was no intention on the part of any of the parties concerned 
to do otherwise than contract valid marriages.” It was however felt 
dcbirable, while taking all the care we possibly can to prevent an\ such 
irregularity in the future, that these persons— or rather their children 
—should not suffer by the error, and it was therefore proposed to vali 
date those marriages m the past so fai as may be practicable. 

“ Originalh , in order to give time for this Act to become known, it was proposed 
to validate not only marriages already solemnised up to the passing 
of the Act, but those whu;h might be solemnised for three months 
after the passing of it As, however, the Hill was brought in so long 
ago, and as every one by the time it was passed into Law was pre- 
sumed to know everything about it, this couise was considered un- 
iiccessaiy, and so tihi.s Act validates only .such marriages as have 
already been solemnised under Part VI of the Act. Further, this Act 
provides that, in case any of these invalid marriages have already 
been judici.illy pronounced void, such marriages should not be vali- 
diilod, as vested rights may have bi'en acquired under the docLSions 
thus gi\en , this validation will tberefoie onI> extend to marriages 
which, though invalid under the law, have up to tho present time 
been regarded bv the contracting parties as \alid. 

“ I may here mention that, amongst the opinions ofleied with regard to the 
Bill, wo find one from certiiiii Llergymcn iii the North-Western 
Provinces who cousider that a mariiagc betw'eoii a person who is a 
Natuo Ghnstian and a peisoii who is nut a Native Christian is invalid 
111 itself, -on what principle I do not know , but these gentlemen have 
thought tit to declare that they will disregard the validation which 
the Bill contemplates, and that if any of the persons whose marriage 
has been so validated should wish to set aside the marriage, and to 
contract a mainiigc which would be valid before tho Church, they 
would coii.'ider it their dut) to sfdemnise such second marriage. I 
can only say that, so far as the bu.siness of this Council is concerned, 
it IS no part of our duty to offer advice to these gentlemen, ut I think 
the\ should know' that any Ruefa aition on thtMr part woul probably 
bring them within the provisions of the Criminal law andrenior them 
liable to prosecution.” See the Speech of Sir A. Miller m the Legis- 
lative Council 


Commencement. 1 This Act shall conie into force at once. 

2. In this Act the expression “Native Christian” has'the 
same meaning as in the Indian Christian Marri- 


XYof 1872. 


Definition. 


age Act, I87‘2. 


8. All marriages which have already been solemnized under 
XV of 1872 . Part VI of the Indian Christian Marriage Act, 1872, between 
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persons of whom one only was a Native Christian, shall be as good 
and valid in law as if such marriages had been solemnized between 
persons of whom both were Native Christians 

Provided that nothing in this section shall apply to any marri- 
age which had been judicially declared to be null and void, or to 
any case where either of the parties has, since the solemnization of 
such marriage and prior to the commencement of this Act, contracji- 
ed a valid marriage. 

(Note). 

General. 

Scope of the lectlon. 

The following cxlr.ict from the lepori of the* seleci committee may be noted: — 

This section .is ougimillN di.Tiftod proposed to validate .'ill marriages of the kind 
refened to which ma\ be solemnized within three months after the 
commencement of the Act. Wo have i •milted this provision aa we 
undci^t.ind th.it the attention of all Local Gnvoriiments has already 
been dijiwn b\ the floM riimcnt of Indi.i to the requirements of the 
law, and that all peisons licensed under S 1) of the Indian Christian 
Mairitige Act, 187:2, must by this time have l>cen informed how the 
law roallv Stands Wc think therefore tbat .in v further extension of 
time IS unncccssar\, and might be miscliievoa-.. 

Wo h»i VO at the same time inserted a provision that the validation enntom- 
platcd by S .'3 shall lut apply to (1) mairi.igo^ already judicially 
dt dared to be void, oi to (i; oase^ iii wbicli, subsequent to the’ solem- 
nization of an> such inv.ilid mail lagc, and bcf«»re the commencement 
of this Act, one of the parties has contracted a valid marriage The 
equity ot these additional provisions is ob'uous. 

In one of the opinions on the Bill which liiiM* been referred to us we find that 
it has been stated bv cort.im clergj men in All.ihabad that “ the con- 
sensus of Christendom and the rule of the English Church do not 
admit the validity of a marriage between a person baptized and a per- 
son uiiliuptised and that .should .in\ Christian who has entered 
into such a union desire to fors.ike it they would encourage him to 
do so , and that if he wished subsc(|uuntly “ to enter upon a Christian 
marriage valid before the Chunh ” thev would, if there were no 
spe. lal reasons for refusing, solemnize it notwithstanding secular 
samtion to the picMuu-. union The committee cannot of course 
presume to offer these gentlemen advice, but we deem it our duty 
to wain tliem that b\ such action they will app.irontly render them- 
selves li.ible to a pio^ecution for abetment of an offence undei Chap- 
ter XX of the Indictn Penal Code ’’ 

4. Certificates of marriages which are declared by the last fore- 
going section to be good and valid in law. and 
cords of irregular register-books, and certified copies of true and duly 
mkrriages. authenticated extracts therefro'ii, deposited in 

compliance with thc3 law for the time being in force, in so far as the 
register- books and extracts relate to such marriages as aforesaid, 
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XV of 1873. 


V of 1866. 


shall be received as evidence of such marriages as if such marriages 
had beezr solemnized between persons of whom both were Native 
Christians. 

^ ^ ^ ^ 8. References m this Act to the Indian 

to^m?rrUgM under Christian Marriage Act, 1872, shall, so far as may 
Act V of 1865. jjg requisite, lie construed as applying also to the 
corresponding portions of the Indian Marriage Act, 1865 ^ 

(Note). 

I.— ‘'/nd/jn Marriage Act, 1865.'* 

N.B.— This Act has been repealed (except as to Straits Settlements) by Act XV 
of 1872. 

6 . If any person licensed under section 9 'of the said Act to 

Pen ity fo s lem certificates of marriage between Native 

nizing irregular Christians shall at any time after the commence- 
marriages. ment of this Act solemnize or affect to solemnize 


any marriage under Part VI of the said Act or grant any such certi- 
ficate as therein mentioned, knowing that one of the parties to such 
marriage or affected marriage was at the date of such solemnization 
not a Christian, he shall be liable to have his license cancelled, and 
in addition thereto he shall be deemed to have been guilty of an 
offence prohibited by Section 73 of the said Act, and shall be punish- 
able accordingly. 



THE NATIVH OONVEUTS’ MARRIAGE 
DISSOLUTION ACT, 1866 1. 

(Act XXI of 1866.) 


[^Passed on the iind April, 1S6'6'.] 

An Act to legalize, under certain circunistances, the dissolution of 
marriages of Natiee Converts to Chnstianitg. 

I 

Whereas it is expedient to legalize, under certain circum- 
Preamble stances, the dissolution of marriages of Native 

Converts to Christianity deserted or repudiated on 
religious grounds by their wives or husbands ; It is enacted as fol- 
lows : — 


(Notes). 

N.B. —For notcB ou this Act, sse generally notes under Act XXI of 1860 
(Cabtc Disabilities R<»mnval) printed supra. 

“ Tile Native Converts* Marriage Dissolution Act, §866, " 

(1) Statement of Objects and Reasons. 

For , see Gazette of India, 1806, p, 50. k 

(3) Report of Select Committee. 

For the , see Gaijette of India, 1800, p. 163, B 

(3j Discussions on the Bill. 

For , see Gazette of liidid. 1805, Supplement, p. 5 and 1866, Supplo- 

nicnt, p 301 • G 

(i) Act where declared in force. 

This Act has been clc( Ured in force iii — 

(a) British India, except the Scheduled Districts, see Laws Local Extent Act 

XV of 1874, S 3, 

(b) Sciuthal Pdigaiias, see Saiith.il raigaiias Settlement Kcgulatiuu ill of 

1872. 

(c) ArakairHill District, except ->0 much as relates to a stamp, see Arakan 

Hill District Laws Reg. IX of 1874. 

* (d) It baa been declared, by uotilicatiun under S. 3 (ai of the Scheduled 

Districts Act, 1874 (XIV of 1874), to be in foice 111 the following 
Scheduled Districts, Ruinely — 

Ji) SiiaHh ..See Gazette of India, 1880^ Pt. 1, p. 673. 

(u) -WestJalpaiguri Do. 1881, Do. 74. 

Jiii) The District of Darjeeling ... Do« I8BC, Do. 500. 
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The Native Converts* Marriage Dissolution Act, 1866 *’~-{Canelud 0 d), 

(iv) The DiHtriotB of Hazaribagh, Lohar- 
daga (now the Ranchi District, see Calcutta 
Gazette, 1899, Ft I, p. 14), and Man- 
bhum, and Pargana Dhalbhum and the 

Kolhan in the District of Singbhum ... See Gazette of India, 1881, Pi. I, p. 504. 

(v) The Poruhat Estate in the Biugh- 


bhum District 

Do. 

1897, 

Do. 

1059. 

j[vi) The Scheduled Districts in Ganjam 
and Yizagapatam 

Do. 

1898, 

Do. 

870. 

(vii) The Scheduled portion of the Mirza- 
pur District 

Do. 

1879, 

Do. 

383. 

(viii) Jauusai Bawar 

Do. 

1879, 

Do. 

382. 


(ix) The Distiicts of Hazara, Peshawar, 
Kohat, Bannu, Dera Ismail Khan and 
Dera Ghazi Khan (portions of the Districts 
of Hazaia, Baniiu, Dera Ismail Khan and 
Dera Ghazi Khan and the districts of 
Peshawar and Kohat, now form the North- 
West Proutiei Province, see Gazette of 
India, 1901, Pt I, p. 857, and ibid., 1902, 
Ft. I, p. 575, but its application to that 
of the Hazara District known as Upper 
Tanawal, is barred by the Hazara (Upper 


Tanawal) Regulation, 1900 (TI of 1900) 

Do. 

1886, 

Do. 

48. 

(x) The District of Sylhet 

(xi) The rcMtof Assam (except the North 

Do. 

1879, 

Do. 

G31. 

Lushai Hills) 

Do. 

1897, 

Do. 

299. 

(xn) The District Lahaul 

Do. 

1886. 

Do. 

301. 

(e) It has been extended, by notiticatioo under S. 5 of the last-mentioned Act, 
to the following Scheduled Districts, namely 

U) Kumaon and Garhwal 

.See Gazette of India, 

00 

Pt. I, p. 

60G. 

(ii) The Tarai of the Province of Agra . 

Do. 

1876, 

Do. 

&05. D 


(5) ProviBione of Hindu law aa to the effect of oonvepaion on the etatui of marri- 
age. 

(6; It IB a general principle of Hindu Law that converilon of the huiband or wife 
does not diaBolve the marriage tie 2 N W P. 300. 

N. B —On the above point, sec note^n pp. 430, 432, supta. 

{!) Effect of change of religion on olafm for reatitution of conjugal rightB— iffect of 
thia Act on the proviBiona of Hindu Law. 

notes at pp 432-435, Mun a. E 

(8) Effect of converaion in Mahomedan law— (i) on righta of inheritanep and (ii) on 
marital righta- 

See notes in pp 435-440, supra. , f 

(9) Thia Act impliea that a non-ohriatian marriage ii not diaaolYed by the oonver- 

aion of one or both of the partiea to Chriatianity. 

It IS clear from the provisions of this Aoja that a non-Christiaxi maruage is not 
dissolved by the mere fact of the conversion of one or both of the 
parties to Christianity. 18 C. 252, see, also, U. -B. B. (1B97-1901), 
Vol. II, p. 483. 0 
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“Native wife.” 


‘ Native law 


and 


1 . This Act may be cited as the Native Con- 
Short title. verts^ Marriage Dissolution Act, 1866. 

2. [Commencement of Act], Eep. by the Repealing Act, 1874 
(XVI of 1874). 

3. In this Act — 

Native husband " shall mean a married man domiciled in 

, ^ , British India, who shall have completed the age 

Interpretation ^ F 

clause. “Native bus- of Sixteen years, and shall not be a Christian, a 

Muhammadan nor a Jew : 

“ Native wife ” shall mean a married woman domiciled in 
British India, who shall have completed the age of 
thirteen years, and shall not be a Christian, a 
Muhammadan nor a Jewess . 

“ Native law ” shall mean any law, or custom having the force 
of law, of any persons domiciled in British India 
other than Christians, Muhammadans and Jews 
“Month” and “year” shall respectively 
mean month and year according to the British 
calendar 

“ High Court ” shall meari the highest Civil 
Court ot appeal in any place to which this Act 
extends . 

and, unless there be something repugnant in the subject or 
context, words importing the singular number 
shall include the plural and words importing the 
plural number shall include the singular. 

4 . If a native husband change his religion for (-hristianity, E^nd 

if in consequence of such change his Native wife 
deMrted by hiTwife Space of SIX continuous months, desert or 

may sue for con]n repudiate him, he mav sue her for conjugal 
ga] society. 

8. If a Native wife change her religion for Christianity, and if 
in consequence of such change her Native hus- 

Wbon convert 

deserted by her hus band for the space of SIX continuous months 
band may sue. desert or repudiate her, she inaj sue him for 


Month ” 
‘ year ” 


“ High Court 


Number 


conjugal society. 

6. If the respondent, at the time of commencement of such 
suit, reside within the local limits of the ordinary 
suit shall bebrfmgh^? original civil jurisdiction of any of the High 
Courts of Judicature the suit shall be commenced 
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in such Court ; otherwise it shall be commenced in the principal 
Civil £)ourt of original jurisdiction ^ of tUe district in which the 
defendant shall reside at the commencement of the suit. 

(Notes). 

“ Principal Civil Court of original Jurisdiction.'' 

(1) Court of Deputy Commissioner in the Punjab. 

• The Court of the Deputy Commissioner in the Punjab is a principal Civil 
, Court of Original Junsdiction of the district within the meaning of 
S. 3 of the Native Converts’ Marriage Dissolution Act (XXI of 1866). 
44 P. R. 1871. H 

7 The suit shall be commenced by a peti- 
Buit to be com- form in the first schedule to this Act, 

mencod bv verified 

petition. “ or as near thereto as the circumstances of the 

case will allow 

The statements made in the petition shall be verified by the 
petitioner in the manner required by law for the verification of 
plaints ; and the petition * * may be amended by permission 

of the Court 

(Notea). 

General. 

N. B. — The words “ shall boar a stamp of two rupees, and ” were repealed 
by chc Court Fees Act, VII of 1870, Sch. HI. 

8. A copy of the petition shall be served 

On service of peti- upon the respondent, and the Court shall there- 
tion, citation to ^ ’ , - , ^ 

respondent. upon issue a Citation under the seal of the Court 

and signed by the Judge. 

9. In ordinary cases the citation shall be in the form in the 
F f citation ^^^^^nd Schedule to this Act, or as near thereto as 
the circunistanceiPof the case will allow 

But where the respondent is exempt by law from personal 
appearance in Court, or where the Judge shall so direct, the citation 
shall be in the form in the third schedule to this Act, or as near 
thereto as the circumstances of the case will allow. ^ 


10. A copy of the citation sealed with the seal of the Court 


Service of citation. 


shall be served on the respondent ; and the provi- 
sions of the Code of Civil Procedure, as to service 


and endorsement of summonses shall apply, mutandis^ to. 


citations under this Act. 
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11. If the respondent shall not obey such citation and comply 
with every other requirement made upon her or 
him under the provisions of this Act, she or he 
shall be liable to punishment under section 174xLVo(l8e6« 
of the Indian Penal Code. 

12 On the day fixed in the citation the 
petitioner shall appear m Court, and the follow- 
ing points shall be proved. — 

(1) the identity of the parties : 

(2) the marriage between the petitioner and the respondent : 

(Ji) that the wale party to the suit has completed the age of 
sixteen years, and that the female party to the suit has completed 
the age of thirteen years : 

(4) the desertion or repudiation of the petitioner by the 
respondent : 

(5) that such desertion or repudiation was in consequence of 
the petitioner's change of religion 

(6) and that such desertion or repudiation had continued for 
the BIX months immediately before the commencement of the suit. 

13. The respondent, if such points be proved to the satisfac- 
tion of the Judge, shall thereupon be asked 
tio^ofreaponYe^.* whether she or he refuses to cohabit with the 
petitioner, and, if so, what is the ground of such 
refusal. 

In ordinary cases such interrogation and every other interroga- 
tion prescribed by this Act shall be made by the Judge, but when 
the respondent is exempt by law from personal appearance in Court, 
or when the Judge shall in his discretion excuse the respondent^ 
from such appearance, the interrogations shall be made by commis- 
sioners acting under such commission as hereinafter mentioned. 

19. Every interrogation mentioned in this 
Judige^may^hepubiic Act and made by the Judge may, at the discretion 
orpmate. Judge, take place in open Court or m his 

private room. 

If any such interrogation take place in open Court, the Judge 
may, so long as it shall continue, exclude from the Court all such 
persons as he shall think ht to exclude. 


, Penalty OD respoD- 
deni not obeying 
citation. 


Points to be proved 
on appearance of 
petitioner. 
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15. If the respondent be a female and in answer to the interrogGb- 

p ^ tories of the Judge or Commissioners, as the case 

female respoDdont may be, shall refuse to cohabit with the petitioner, 
wfth^petmoner^*^ Judge, if upon consideration of the respond- 

ent’s answers and of the facts which may have 
been proved by the petitioner he shall be of opinion that the ground 
for such refusal is the petitioner’s change of religion, shall make an 
'Adjournment for order adjourning the case for a year, and directing 
^ that, in the interim the parties shall, at such place 

and time as he shall deem convenient have an interview of such 
length as the Judge shall direct, and in the pre- 
sence of such person or persons (who may be a 
female or females) as the Judge shall select with the view of ascer- 
taining whether or not the respondent freely and voluntarily persists 
in such refusal. 

16. At the expiration of such adjournment the petitioner shall 

Procedure on expir- again appear in Court and shall prove that the 
abion of 
ment. 


Interview. 


adjourn- 


said desertion or repudiation had continued up to 
the time last hereinbefore referred to, and if the 
points mentioned in section 12 and this section of this Act shall be 
proved to the satisfaction of the Judge, and if the respondent on 
being interrogated by the Judge or Commissioners, 
as the case may be, again refuse to cohabit with 
the petitioner, the respondent shall be taken to 
have finally deserted or repudiated the petitioner ; 

f 

and the Judge shall, by a decree under his hand and sealed with 
the seal of his Court, declare that the marriage 
between the parties is dissolved. 


InterrogalioD 
respond ent. 


Decree 


17. If the respondent be a ina^e, and in answer to the interro- 
• ^ , gatories of the Judge or Commissionert as the 

Decree jn case of 

male respondent re- case may be, shall refuse to cohabit w th the 
l3nds“oTpebtwn” petitioner, the Judge, if upon consideration of the 
er’s change of reiigi- respondent’s answers and of the facts which may 
have been proved by the petitioner he shall be of 
opinion that the ground for such refusal is the petitioner’s change 
of religion, shall adjourn the case for a year 

At the expiration of such adjournment, the petitioner shall 
again appear in Court ; and if the respondent on being interrogated 
by the Judge or Commissioners, as the case may be, again refuse to 
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cohabit with the petitioner, the Judge shall thereupon pass such a 
decree as last aforesaid : 


Provided that, if the petitioner shall so desire (but not other- 
wise), the proceedings in the suit shall, mutatis 

Vigo. * 

mutandis, be the same as in the case of a female 
respondent. 


18 . Notwithstanding anything hereinbefore contained, if it shall 


Decree if respond- 
ent so refuse in case 
of unconsummated 
marriage, either 
party being imputes 
at time of marriage 


appear at any stage of the suit that both or either 
of the parties had not attained puberty at the date 
of their marriage, and that such marriage has not 
been consummated, and if, in answer to the in- 
terrogatories made pursuant to section IH of this 


Act, the respondent shall refuse to cohabit with the petitioner, and 


allege, as the ground for such refusal, that the petitioner has changed 
his or her religion, the Judge shall thereupon pass such a decree as 


last aforesaid. 


(Notes). 

General. 


(1) Right of maintenance of a woman whoee marriage has been diuolved under 
thii lection. 


ia) A woman against whom an order declaring hoi marriage with her hus- 
band dissolved has been passed under S. 18 of this Act cannot claim 
maintenance after her husband's death fiom her husband’s relations 
either as his widow or as a female member of the family. 2 C. P. L 
K. 158 1 

(6) Such maintenance could not in any case be claimed as against ber 
husband’s relations irrespective of posseshiou of his property as his 
heirs. 2C.P.L.R. 158. J 

(c) The following observations o£ the Judge in the above case may also be 
noted — *'It has been contended that this decree does not bind, the 
plaintiff inasmuch as sho was a minor at the time when the suit 
was brought, I am of opinion that this contention cannot be 
allowed It IS not proved that the plaintiff was a minor. It must he 
presumed that she was a “native wife" as defined iii the Act, le., 
that she had completed the ago of thirteen years, and therefore it is 
quite clear that she could be divorced The act provides for the 
divorce of “ Native w’lves " who have completed the age of thirteen 
years. Besides as regards the present claim it must he taken as long 
as the decree stands that the plaintiff has been divorced Then I 
think it IE. clear that the plaintiff having been divorced she cannot he 
regarded as a Narayen’s widow Supposing he had married again 
and died before his second wife, il seems to me quite clear that the 
plaintiff could have had no claim against the second wife to his 
estate* 

The only question seems to me to be^ wheither the plaintiff having by her 
marriage to Narayen become a member of his family, ceased, when 
divorced, to be a member of that family. 1 am inclined to the 
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General— (Conc2udM2). 

opinion that the woman only continues a member of her husband’s 
famih while her marriage subsists. But it seems unnecessary to 
decide this because the plaintiff could not in my opinion have had 
any claim for maintenance against Narayen Rao. The Act contem- 
plates this for (S 28) it gives the Court power to order the husband 
to make an allowance to his divorced wife for her life. Moreover it 
expressly provides that the dissolution shall not affect the status or 
rights of children, while it makes no provision for the preservation of 
the divorced wife’s rights in her husband’s estate. Then, if the 
plaintiff could not claim maintenance from her husband, neither 
could she claim it from his relations If she bad no right in her 
husband’s property when be was alive, neither could she have any 
after his death when the property had passed to his relations.” 
2 C.P.L.R. 168 (159, 160b K 

19. When any decree dissolving a marriage shall have been 

passed under the provisions of this Act, it shall 
Liberty to parties law'ful for the respective parties thereto 

to marry again as if the prior marriage had been 
dissolved by death, and the issue of any such re-marriage shall be 
legitimate, any Native law to the contrary notwithstanding : 

. Prpyided always that no minister of religion shrill be compelled 
to solemnize the marriage of any person whose former marriage 
may have been dissolved under this Act, or shall be liable to any 
suit or penalty for refusing to solemnize the marriage of any such 
person. 

(Hotes). 

General. 

N.B — Compare this section with S. 57 of the Divorce Act (IV of 1869) and S. i3 
of the Parsi Marriage Act (XV of 1865). f 

20. In suits instituted under this Act, the Judge shall order a 

commission to issue to such persons, whether 

co^mfsbion^to isbuc males or females, or both, as he shall think fit, 

for examination oi the examination on interrogatories or other- 

exempted persons. - r T 

, wise of any persons so exempt as aforesa i. 

The provisions of the Code of Civil Procedure shall, b. far as 
practicable, apply to commissions issued under this section. 


21. At any stage of a suit instituted under this Act, cohabita- 
tion as man and wife shall be sufficient presump- 
tive evidence of the marriage of the parties, and 
proof of the respondent’s refusal or voluntary 
neglect to cohabit with the petitioner, after bis or 
her change ot religion and after knowledge thereof by the respond- 
ent'; shall be sufficient evidence of the respondent’s desertion or 


Proof of marricigc 
and dosortion or re- 
pudiation of petition- 
ee in- consequence 
of conversion. 
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repudiation of the petitioner, and shall also be siiihGient evidence 
that such desertion or repudiation was m consequence of the peti- 
tioner’s change of religion, unless some other sufficient cause for 
• such desertion or repudiation be proved by the respondent. 


. 22. The provisions of the Code of Civil Procedure as to the 
Civil Procedure summoning and examination of witnesses shall 
Code applied. apply m suits instituted under this Act. • 

(Notes). 

General. 

K.B.-<-Goinparo this section with S 45 of the Divorce Act (IV of 1869) and S. 40 
of the Parsi Marriage Act (XV of 1865). 

23. If at any stage of the suit it be proved that the male party 
^ * iio fhe suit is or was at the institution thereof 

if either party under Under the age of Sixteen years, or that the female 
coLtat- 'S was at the same time under 

ing, or^ respondent the age of thiiteen years, or that the petitioner 
and the respondent are cohabiting as man and 
wife, or the Court is satisfied by the evidence adduced that the res- 
pondent IS ready and willing so*to cohabit with the petitioner, the 
Court shall pass a decree dismibsing the suit and stating the ground 
of such dismissal. 


‘ ■ 24. If, at any time within twelve months after a decree dis- 
- missing the suit upon any of the grounds men- 

aft^Buch dismibtTi! preceding section, the respondent 

again desert or repudiate the petitioner upon the 
ground of his or her change of religion, the suit may be revived by 
summoning the respondent ; and, upon proof of the former decree 
and of such renewed repudiation or desertion, the suit shall re- 
commence at the stage at which it had arrived immediately before 
the passing of such decree ; and after the proofs, interrogations, 
interview and adjournment which may then be reijuisite under the 
provisions hereinbefore contaiiieil, the Judge shall pass a decree 
of the nature mentioned m section 16 of this Act. 

25. If at any stage ot the suit it be proved that the respondent 
has deserted or repudiated the petitioner solely or 
partly in consequence of .the petitioher’s cruelty 
or adultery, the Court shall pass a decree dismis- 
sing the suit and stating the ground of such 
dismissal. 


Petitioner’s cruel- 
ty or adultery to bar 
suit. 


A suit dismie&ed Under this section shall net be revived. 


83 
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26- If the petitioner, being a male, has at the time of the insti- 
tution of the suit two or more wives, he shall 
oohittat?on‘“ them all respondents ; and if at any stage 
one of several wives of the suit it be proved that he is cohabiting with 
one of such wives as man and wife, or that any 
one of such wives is ready and willing so to cohabit with him, 
the Court shall pass a decree dismissing the suit and stating the 
ground of such dismissal. 

The provisions as to revival contained in section 24 of this Act 
shall apply, mutatis miitandin, to a suit dismissed under this 
section. 


27. A dissolution of marriage under the provisions of this Act 


DisBolution of mar- 
riage not to aficct 
status or right of 
children. 


shall not operate to deprive the respondent’s 
children (if any) by the petitioner of their status 
as legitimate children or of any right or interest 
which they would have had, according to the 


Native law applicable to them, by way of maintenance, inheritance 


or otherwise, in case the marriage had not been so dissolved as 


aforesaid. 


28. If a suit be commenced under the provisions of this Act, 
and it appear to the Court that the wife has not 
award aiimon}\^*^ sufhcient separate property to enable her to main- 
tain herself suitably to her station in life and to 
prosecute or defend the suit, the Court may, ^pending the suit, order 
the husband to furnish the wife with sufficient funds to enable her 
to prosecute or defend the suit and also for her maintenance pend- 
ing the suit. 

If the suit be brought by a husband against a wife, the Court 
may by the decree order the husband to make such allowa ''.e to his 
wife for her maintenance during the remainder of her In ' as the 
Court shall think just, and having regard to the condition and 
station in life of the parties. 

Any allowance so ordered shall cease from the time of any /sub- 
sequent marriage of the wife. 

(Notes). 

Qeaeral. 

NtB.:— Compare this section with Ss. 36 to 38 of the Divorce Act (IV of 
1869} and Bs. 33 to 35 of the Farsi Marriage Act (XV of 1865). 
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29. No appeal shall lie against any order or decree made or 

No appeal under ®'“y Court in any suit instituted under 

Act ; but Judge may this Act ; but if, at any stage ot the suit, the res- 

qui^tm^wheth”? pondent shall allege by way of defence that the 

conversion ^as dis- marriage between the parties has been dissolved 

solved marriage , j , , , 

by the conversion of the petitioner, and that con- 
sequently the petitioner is not a Native husband or a Native wifp 
(as the case may be) within the meaning of this Act, the Judge, if 
he shall entertain any doubt as to the validity of such defence, shall 
either of his own motion or on the application of the respondent, 
state the case and submit it with his own opinion thereon for the 
decision of the High Court. 


30 Every such case shall concisely set forth such facts and 


Ca‘«c 10 stale necvs- 
sary facts and docu- 
ments, and suit to 
be stayed. 


docuiiionts as may he necessary to enable the High 
Court to decide the questions raised thereby, and 
the suit sliall be .sta}ed until the judgment of 
such Court shall have boeii received as herein- 


after provided 

31. Every such case shall be decided by at least three Judges 
of the High Com I., if such Court be the High 
by^thTcc^Tudge^^^^ Court at any of the presidency-towns, and the 
petitioner and respondent may appear and be 
heard in the High Court in person or l)y advocate or vakil. 


(Notes). 

General. 

N B. : —With regard to the provision as to the number of Judges that are 
on]Oincd to sit fnr deciding the rase, compare this section with S. 17 
of the Divorce Act (iV of ISGU). 


If the High Court shall not be satisfied that the state- 
ments contained in the case are sufficient to 
enable it to determine the questions raised there- 
by, the High Court may refer the case back to 
the Judge by whom it was stated, to make such 
additions thereto or alterations therein as the High Court may 
direct in that behalf. 


High Court mav 
refor case to Judge 
for a d d 1 1 1 o n b or 
alterations. 


High Court may 
decide question 
raised, and Judge 
shall dispose of case 
accordingly 


33 It shall be lawful for the High Court, 
upon the hearing of any such case, to decide 
the questions raised thereby, and to deliver its 
judgment thereon containing the grounds on 
which such decision is founded ; 
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and it shall send to the Judge by whom the case was stated a 
copy of such judgment under the seal of the Court and the signature 
of the Begistrar, and the Judge sh\ll, on recemag the same, dispose 
of the case conformably to such judgment. 


34. Nothing contained in this Act * shall be ttiken to 

render invalid any marriage of a Native convert 
CathSilfmarrii^s° Roman Catholicism if celebrated in accordance 
with the rules, rites, ceremonies and customs of 
the Roman Catholic Church ^ ^ * 


(Notes). 

General. 

N.B. (1)— The words and figures “ or in Acts XXV of 1864 and V of 1965 ” in 
t^c middle of this section were repealed by the Repealing Act XVI of 
1874. 


N B (2)— The words “ and no clergyman of such Church shall be liable to any 
suit or penalty under the provisions of cither of the two Acts last 
hereinbefore mentioned, for solemnizing any such marriage ” ^at the 
end of the section were repealed by the Repe.T.ling Act XVI of 1874. 


SI & SS Vio., 
0. 106. 


Extent of Act. 


35. This Act shall extend to all the territories that are or 
shall become vested in Her Majesty or Her 
successors by the Statute 21 & 22 Vic., cap 100, 
entitled “ An Act for the bettor Government of India,” except the 
Settlement of Prince of Wales’ Island, Singapore and Malacca * * 


(Notes). 

N.B.—The remainder of this section, dealing with the power of the 
Governor-General in Council to extend tlfe Act, etc,, was repealed by 
the Repealing Act XVI of 1874. 


THE PIEST SCHEDULE. 
(See Section 7 ) 

Form op Petition. 

I 

stamp I 


♦ 


To the Judge of the Civil Court of 

The day of 18 . 

The petition of A. B. of 
Sheweth ; — 

1. That your petitioner was born on or about the 
18 . 


day of 



1st "A 2fiddStohi^J6Dt.XXl jpf Isaft'^AXivs .oosvBBatfx*«AB..2)is.]u.$6^:* 

2. * That .your peUtiooer waatm thehi day^^ ^ in i 

the j^av 16 . lavrfuily married to C. CD. iat - : 

3. That thd said O. D. is now of the^age of years or4here^ 
abouts. 

4. That after his said marriage, your petitioner livfed‘*a!nd 
cohabited with hia said wife at aforesaid ilntil the day of * - 

18 . 

5. That* previous to the day* of 18 ‘ ^ your peti- 
tioner changed his religion for Christianity, and that on Buoh'day^*’ 
he was baptized and became a member of the Church of 

6. That on tho day of 18 \at lea'st six mo7iths prior 
to the date of the petition] ^ the^said C. D. deserted your petitioner, 
and has not since, resumed cohabitation with him. 

7. That such desertion was in consequence of your petitioner’s 
said change of religion. 

8. That there is no collusion nor connivance between your . 
petitioner and the said C. D. 

Your petitioner therefore prays that Y^our Honour will order 
the said C. D. to live and cohabit with . your petitioner, or declare 
that your petitioner’s marriage is dissolved. 

A. B. 

Form of verification, 

I, A. B., the petitioner named in the above petition, do declare 
that what is stated therein is true to the best of rkj information 
and belief. > 

(Nokea)*^ 

H.B.-rThc words “ Rs. two” printed below the word* “ stump, were depealeA * 
bv the Repealing and Amending Act ^XIl of 1891. , 

THE SECOND .SCHEDULE*,. 

{See section P.) 

Form op Citation in ordinary cases. 

, ToC. D. of. 

Whereas A. B. of * , claiming to hauevbeen- lawfuHytu 

married to -you, the said, C. D.< has filed his [or hen] petitioii(.» 
against you. in the Civil Court erf > .alleging ^hat 5 K)u,ftha.«aidi»’: 
C. D., have deserted him [or her.] for six monthain oonseqaenoat:. 
oflhis [or her] having changed his [or her] religion for.€hciatiattM7il>\ 
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and praying that, unless you consent to live and cohabit with him 
[or her] , it may be declared that his [or her] marriage is dissolved : 
Now this is to command you that, at the expiration of 
days [at least one month) from the date of the service of this 
on you, you do appear in the said Court then and there to make 
answer to the said petition, a copy whereof, sealed with the seal of 
the said Court, is herewith served upon you. 

And take notice that m default of your so appearing, you will 
be liable to punishment under section 174 of the Indian Penal 
XLVof I860. Code. 

Dated the day of 18 . 

(Signed) E. F. 

Judge of the Civil Court of 

[Indorsement to he made after service ) 

This citation was duly served by G H. on the within-named 
C. D. of at on the day of 18 . 

* (Signed) 6. H 

THE THIRD SCHEDULE. 

[See section 0.) 

Form op Citation in case of Respondent exempt from 

APPEARANCE IN CoURT. 

ToC D. of ' 

Whereas A. B. of , claiming to have been lawfully 

married to you, the said C D , has filed his [or her] petition against 
you in the Civil Court of , alleging that you, the said C. D., 
have deserted him [or her] for si^ months in consequen *e of his 
[or her] having changed his [or her] religion for Chfistiai ty, and 
praying that, unless you consent to cohabit with him [or her] , it 
may be declared that his [or her] marriage is dissolved Now this 
is to command you that, at the expiration of days [at least 
one montli] from the service of this on you, you do hold yourself in 
readiness to answer and do answer such interrogatories as may be 
put to you by commissioners duly authorised in that behalf under a 
commission issued by this Court in reference to the said petition, a 
copy whereof, sealed with the seal of the said Court, is herewith 
served upon you. 
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And take notice that, in default of your so holding yourself in 
readiness and answering such interrogatories, you will be liable to 
punishment under section 174 of the Indian Penal Code. XLV of 1860 . 

Dated the day of 18 

(Signed) E. F. 

Judge of the Civil Court of 
{Indorsement to he made ajter service.) 

This citation was duly served by G. H. on the within-named 
C. D. of at on the day of IS . 

(Signed) G. H. 




THE 

MARRIEDWOMEN’S PROPERTY ACT. 1874^ 

(Act III ov 


[Passed on the "Mth February, 18^4.] 

An Act to explain and amend the law relating to certain mar- 
ried women, and for other purposes. 

WhhiRkas it IS, expedient to make such provision as hereinafter 
Preamble appears for the enjoyment of wages and earnings 

by women married before the first day of Janu- 
ary, 180(5, and for insurances on lives b> persons married before or 
after that day : 

And whereas by the Indian Succession Act, 180.5, section 4, it x of 1865. 
is enacted that no person shall by marriage acijuiri; an\ interest in 
the property of the person whoui'he or she marries, nor become 
incapable of doing any act in respect of his or her own property, 
virhich he or she could have done, if unmarried * 

And whereas liy force of the said Act all women to whose mar- 
riages it applies are abs(jlute owners of all pioperty vested in, or 
acquired by, them, and their husbands do not by their marriage 
acquire any interest in sujIi property, but the said Act does not pro- 
tect such husbands from liabilities on account ol the debts of their 
wives contracted before marriage, and does nut expressly provide 
for the enforcement of claims by or against such wives . It is here- 
by enacted as follows -- 

(Notes). 

I.—** The Married Women's Property Act, 1874 " 

(Ij Statemenl of Objects and Reasons 

Foi , see (Uzettc of India,, 1873 Pt Y, p 457. A 

(2) Proceedings in Council 

For , hoe (TazeUeof India, Kxtia Supplements, da:ed Slid Augubt and 

6th September, 1S7.3, respectively, pp ^9 and 111, and , 1874, 
Supplement, p ‘2.39 B 

(. 8 ) Act where declared in force 

This Act hub been dcclaied m force- 

la) the Aiukun UiH District, see the Arakau PJilJ District Daws Regulation, 

IX of 1874, S. 3 ' 0 


84 
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Act III or 1874 (tHK MiRBIHI) womkn’s pboperty). 


" The Married Women’s Property Act, 1874 ’’—(Continued) 

{b) The Sn.nLhal PargauaK, see the Saiithal Parg.iiKis Settlement Regulation 
III of IS72, S. ‘3, as amended In the Santhal Parganas Justice and 
Laws Regulation, 111 of 1899 D 

(e) Upper Biiima gcneialh (except the Shan Staler), seethe Burma Laws Act, 
XTTI of 1«9S, S. 4 (Ij and Seh. 1 E 

(d) It has been dccl.ired, h\ Nofciheatioii undci S d (fi) of the Scheduled 
Distncts Act, XIV of 1H71, tt> ho in force in the lollowung Scheduled 
t Di'^tncts, iiiiniely . — 

(i) The Ihsti lots of Hazaiibagh, Loliaid.iga and Manbhum and Pargana 

Dhiilbhiuii and the Kolhau in the Oistnet of Singbhum, soo Clazotto 
of India, 18S1, l‘t. I, 501 F 

(ii) The District of Lfdiardciga iiiekide i at tin- time the Piilamau Distiict, 

which wfis separated in 1894 G 

N B — Lohardaga is now called the Riii'dii Distiiot. Calcutta frazette, 1S99, 
Pt 1, p 41. H 

(c) II has hoen extemded, h\ Noti!i.*at .n undei S 5 of tin' same Act, to tie 
Scheduled Di-tin t of the Noi n-Wostein Ihovincos Taiai, see DazotU* 
ofliidii, 187(i, I'L 1, p r)0j, 1 

(1) Scope of the Act. 

(n) This A( t ha-, not rci ro-peelui* elits’t, .ind is not intended to afle(*l eontiiuts 
made hef.)i( .iiel to altei the lights of pel sons oi the obligations aiising 
out of Ukmh 22 W 11 1.75 J 

(b) When' a contrui t Is niadi atti i this \el came into opeiation then* will he 

.1 iemed\ again-t the -rpiiite pi.ijieiU of tliewif, , althongli there i*- .i 
clause ag.iin it .thenalion o» aiitn ip ilioii in the inarn.ige settlement 
‘22 W K 175 K 

(5) Scope and application of the Act 

(rv) This A< t ajiplies lo j)'‘rsons h.iMng .in Unglisli dcnnicile J C 1 If) L 

(bl Accnidingh the s( jia rate piope»t\ of a in.iiiie-1 woman iwliose husliand’s 
doniiiile Is h’mglish) i- ahme hound .ill di hts ohligations, and 
eng.igenienl.s ni« lined l»s lu i in (he m.i’itgcment of a hiisiness Lamed 
on h\ ln*i .ilon<* 1 C 1 10. M 

(c) An c\ei 111 ion nf ,inv deciee outlined .igamst lii i in n*'p«'( t of sin li hiisini's.s 

should hi limited to hei si-paiate fiiopi il \ I C. 1 10 N 

id) 'I'lie June iple (h.il the wii( i- nnpliedh (aiiNing on business as tJie agent 
of the hiishnid n txcludedM.v the jiioMsion., of Act HI of 1874. 4 

C. 140. 0 

(e) 'rile following ohsei v.itnuis of Chirth, C J m.i\ also he noted — 

“ It being found, a- a l.iet, that llu* husinesh w.is eanied on h\ the wife alone, 
atlil th.it tile hiishind li.ul no Loniein in it we think it ( Icai tliat the 
Judge was i ight m giving a deciee against the w’llc alone The husband 
could onh hi nia.de liable in su< h a ease upon the pnncijile tl^t the 
wife was impliedU eanviiig on tlie liisineSs ,i- hn, agent , and we eon- 
* ider that ans -noli inipJii ation is CAeiudi d h\ the plovlsll.Jl^ of the 
Act and the tacts as lound in the case 

Wc also think that the ikf tee dumld he eximted or.lj against the W'lfo’s 
ricparate propert) , and tlj,at the loiiii of it should be limited acoord- 
mgl) ” 4 C. 140 (111, 142). P 
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(6) Object of the Legislature in passuig this Act 

{a) Tho ol.jeut ni tl>»‘ Jjos’i'.ln.turo in Aft X of .ind Acl IJI of 1874 

wa^ tn .is^miil.ito the pci^itiou nf a iniTiircl woman to that of an 
uinnaincd (mt*, .'ih fai rfoard*. hor deal infj^ with her own property. 
11 n. ;}4H 135‘2). Q 

(h) Section 4 of Act X of 1800. cDintniwil with section 7 of Act III of 1874 
cn.ililes WMincn in.inied shim* the 1st. of , IShC. to possess and 

to sill- anti he sued in rc-^ pec t of sin h pi operty as though tho> wAo 
unnnirru'd. These sections do not, lii)we\ei, deal with tlicir capacity 
to ( onliat t Section 8 tleaK w’th that t apaeit\ . .ind applicH to women 
niaiiiiMl as well hefon* as itrc» llu I'^t if Jiinn.uv, 1860, and provides 
that such women can contr.n t .i^ tin. neb IIipn were unmarried at tho 
thill ot till eoiitr..tt. hut lhat. mi ^in h i oniiaels they will ho liable 
onl\ the extent ot then 'Oparah esi.itc If the l.iw allowed pro- 
pertN to lie settled on an uiuii tmed woman wdhout ]»ower of anticipa- 
tion, a ])eT .on dealing with lu i eould not obtain a eharge uiion such 
proper i\ not I ei an-i I'l v i-. .i wmiian b”l Iim iii..e the tlonoi ga\(* 
hei piojieitN -uti)e» I !<• thil imnlilioii .iinl tlie l.iw . tv hypothesis 
eini'iled Ill'll (o do .o In thi i im> ol a lunnicd w.>m in. (he law does 

allow proj*eit\ l.o he M-tt h'd, and lln manicd ^wom.in is iinahle to 

• haiac n, not he. an'.e dn i a manied woin.in, hut heeause a condi- 
tion a^.iinst antic ipat ioii oi .ilienation '.ilidlv att.it lied to the 
piipnt\ it .eil Iri.lili f 1 I js'ii.ioii ' I a miliLir\ othcer only that 
hi-. iiiahilitN to chaige .'ti-es Irom (he will of (he 1 jcgisliiture and not 
th'* expiC'.'.ed Wl'-h ol the elthn (See f.i/f./s \ Jj.R , 18 

iJ l)i\., J.i7) II P. 148 I r> h R 

(7) Property settled to separate use of married woman—Operation of SucceBBion 

Act. S 4 

{(I) The Tndian Sneiessit)!! \« 1 Hi.j, S 1. taminl prevent the operation of a 
maiuaee settlement resiiainmga wifi* from antieipatmg or iilionatmg 
propeilv settled to her -.epaiat-e use. sin h leslraiut being ereated not 
h\ till' m image nut h\ tin* setlleiiieiil \V U 175. S 

(b) l-5\ u-.iTig (hi Winds * .ihsoluh owner” nr I he preamble of Act 111 of lf374, 
the Legislituie dnl not inteml to niiike i deilaiatiun wliieh would 
have the eltect n{ extending the pi'i\i.,inus of S I of tile Indian Suc- 
les'-inil \r t, bnt todisinhe lls lee.il ( lleet tln'Wmd ” .ibsolute ’’ is 
ii.sc<l with leleieiiee to tile hii'-baiid not .lerjuning .iin interest in the 
proper t\ *J‘i W 11 175 T 


I — Pi clunuKi) ij 

1 This Act iiiav be ciillod the Married 

Short title ,,, , ^ * ‘j. , .r- . 

^^(lllJen s riopeitv Ac.t, IhM 

^2 It extends to the whole ol Ih itish Indin, and, so fcir as regaids 
Extent and apph- sul)]ects ot llei IMajt-st\, tO tliu d( .nilllloDS ot 

c*tion. Pimces .Tiid States in India in alliance with Her 


Majesty 

But nothing herein contained ap[)lies to any inarned woman 
who at the time of her marriage professed the Hindu, Muhammadan, 
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Buddhisty Sikh or Jama religion, or whose husband, at the time of 
such marriage, professed any of those .religions. 

And the Governor- General in Council may from time to time, 
by order, either retrospectively from the passing of this Act or 
prospectively, exempt from the operation of all or any of the pro- 
visions of this Act the members of any race, sect or tribe, or part 
of a race, sect or tribe, to whom he may consider it impossible or 
inexpedient to apply such provisions 

The Governor-General in Council may also revoke any such 
order, but not so that the revocation shall have any retrospective 
effect. 

All orders and revocations under this section shall be published 
in the Gazette of India. 

X of 1866 . The fourth section of the said Indian Succession Act shall not 

apply, and shall be deemed never to have applied, to any marriage 
one or both of the parties to which professed at the time of the 
marriage the Hindu, Muhammadan, Buddhist, Sikh or Jaina leli- 
gion. 

3 [liepealcd by Act XII of 

11 — Mamed Womoi's Wayea and Earnings ^ 

4 The wages and earnings of any married 
Mamed women’s vvoman acquired or gamed *by her after the pass- 

oaniiDgs to be thcMr i. , a i 

bcparato property. mg of this Act, in any employment, occupation or 
trade carried on by her and not by her husband, 
and also any money or other property so acquired by her through 
the exercise of any literary, artistic or scientific skill, 

and all savings from and investments of such wages, earnings 
and property, 

shall be deemed to be her separate property, and her receipts 
alone shall be good discharges for such wages, earnings arid property. 

(Notes). 

General. 

H.B —Compare this section with S. 1 of the Married Women’s Property 
Act, 1870 (33 and 34 Vict , c 93) now repealed by the Married 
Women’s Property Act, 1882 (45 and 46 Vict., o. 75). * U 

(1) CorreBponding English Law. 

(i) Married woman to he capable of holding property and of contracting as a feme 
stole, 

“ A married woman shall, in accordance with the provisions o£ this Aot, be 
' capable of acquiring, holding, and disposing by will or otherwise, of 
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any real or personal property as her separate property, in the same 
manner as if she wore a 'feme sole, without the intervention of any 
trusti'o 

A married woman shall be capihlc ol oiit<cring into and rendering herself 
liable m respect of and to the extent of her soprirate property on any 
contract, and of suing and being sued, cither in contract or in tort, 
or otherwise, in all rospeets as if sh<* were a feme sole, and her hus- 
band need not be joined with hoaas planitifi or defendant, or be maje 
a party to anj action or other legal proceeding brought by or taken 
against her and anv damage^ or costs rei overed by her in any such 
action or proceeding shall be her separate propert\ , and any damages 
01 costs recovered against her in .ni\ such action or proceeding shall 
bo payable out of her separate propi‘rt\ , and not otherwise. 

Ever\ manicd woman (.irrvmg on a trade scpar.ilelv from her husband shall, 
in respect of her separate propert\ , be subject to the bankruptcy laws 
111 thi* same wav a^. it she wete a feme ^ oN* " See the Married Women’s 
I'ropertv Act, iri and Ifi Vict., c 75. B 1. Y 

(ii) rroimty of a irovian mot tied after the Art to br held hy het ns a fetne sole 

“ Every wr man who inarnes .iftei th** • omincncemi'iit of this Act, 7'i2 , Married 
Women’s I’lopcrts Act, lrtS‘2, shall be cut ii led to have and to hold as 
her separate property and to dispose of in manner aforosiiid all real 
and personal propert\ which shall belong to hci at the tmio of marriage, 
or shall be acijiiired r*\ or d«‘\ol\e upon her aft(*r marn.ige, including 
any wages, t'amings, iiiniu*\, and pmperlv gamed or acquired by her 
m any emploMneiit, tr.ide, oi )c( iip.ition, in which she is engaged, or 
which she c.iirics on separ.itelY from he? husband, or by the exercise 
of any hterar>, aitistic, or scientific .dcill ” See Mamed Women's 
Proportj Act, IKHi, 45 it 46 Vhet , t 75, S 2 W 

fill) Proper tij acqiiif ed after the Act by a irmnan nuirtied before the Act to be held 
bp her as a feme sole. 

“Every w'omaii married before the comiiienfemcnt of this Act, m.. Married 
Women’s Propertv Act, lSft2, shall be entitled to have and to hold and 
to dispose of in manner aforesaid as her sepaiate property all real and 
personal property, her title to which, whether vested or contingent, 
and whether in possesion, reversion, or remainder, sli.ill acciue after 
the commoncenicnt of tins Act, including any wages, earnings 
moiic> , and prop**rty so gaiin*d or acquiied bv her as aforesaid ” See 
Mamed Women’s Pioporty Act, 18vS2, 45 it 46 Vict , c 75, S 5 X 

(iv) As to stock, etc., to which a married uoman is entitled, 

“ All deposits in any post olhcc or other savings bank, or in any other bank, 
all annuities gianted by the Commits'.ionors foi the reduction of the 
national debt or bv any other person, and all sums forming part of 
the public stocks or funds, or of any othei stocks ir funds transferable 
in the books of the Governor and Company of the Bank of England, 
or of any other Bank, which at the commencement of this Act are 
standing in the sole name of a married woman, and all shares, stock, 
debentures, debenture stock, or other interests of or in any corpora- 
tion, company, oi public body municipal, commercial, or otherwise, 
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or of or in any industrial, provident, friendly, benefit, building, or loan 
society, which at the common cement of this Act are standing m her 
name, shall be deemed, unloRs and until the contrary be shown, to be 
the separate property of such married woman ; and the fact that anv 
such deposit,, ann'iitv, sum forming part of the public stocks or funds, 
or of any othei stocks or funds transferable in the books of the 
Govern f>r and Conipam of the Think of I'jiigland or of any other 
bank, share, stock, debontuic, debenture stock, or other interest 
as aforesaid, is standing in the sole name of a married woman 
shall be sufin lent puma /ncie t\idcnco that she is beneficially 
entitled thereto for her scpaiate use, so as to authoiizo and empower 
her to ^ccel^eor lransh*r the same, and to receive the dividends, 
interests, and profits thereof, without the concuirencc of her hushand, 
and to indenniify the rostmastcr-Gcncral, the Commissioners for the 
reduction of the national debt th(‘ Governor and Company of the 
Bank ol Engkind, the Governor and Goinpan\ of the Hank of Ireland, 
and all Diicctois, ^I.inager^, and Tiustefs of cvcr> such Bank, Coi- 
poratmii, ConipaiiN, public bod\, or soi lets asafonsaid, in respect 
thereof ” Sec blamed Women I’roperty Aet, ]R8‘J, 45 & 40 Viet., 
e. 75, SO. Y 

(2) Wife a feme sole. 

(n) A feme coiert considered in cquiLv a^- a teine sole in lespect of her separate*^ 
proper! \ Heamnx Tfm/zn , M 'Clel (<1. Y 90 Z 

(5) A wife' may dispose of her separate pcisonal cstati* l)\ her own act in hot 
hletmii', or bN will I'eacoch \ MonJc,'l\cA JUO. A 

(c) The moment a womnn takes personal proper U to hei sole use, she has the 
sole light to dispose of it. Fettiplace v Gotqes^ I Ves r7 48 , 1 R R. 
79. » B 

(3) Savings from separate estate of married woman 

(a) The savings of a married woman's separate citato, like the income itself, 

become her separate estate in equity f Duncan v. Cashin, 44 L J. 
C.P. 225 , L.R , 10 C P 554 , 32 L T 497. C 

(b) Furniture was settled upon % married woman to her separate use, and with 

mone>, also Ikt separate property, she from time to time renewed 
^uch as wore out. The whole w'as sci/od !>> the sheriff for a debt of 
her husband Held, that, as a Court of Equitj would under the 
cireiimstanccfi have ie«traiiftd the sheriff from selling the aecrotioiis 
as well as the original fiiriiiiurc, a Court of law, upon an interpleader 
summons, must take notice of the equitable claim of the wife’s trustee, 
and diiect the sheriff to withdraw [Ibid.) D 

(4) Money saved by wife from husband’s income. 

Money received by a manied woman out of the proceeds of her husband's 
business, or sa\ed by her out c.f moneys given to her by him for house- 
hold purpofles, dress, or the like, and invested bj her in her own name 
belongs to her husband Bat rack v. McCulloch, 3 Kay & J. 110. E 
(6) Parohases out of savings. » 

The savings of the income of lands settled te the separate use of a married 
woman, and chattels purchased by her out of such income, are prima 
facie her separate property. PtJee v. Fitegibbon, 6 L.R. Ir. 486. F 
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(6) Pln-money -Beparate maintenanoe settled on wife. 

A feme covert who has pin-money, or a separate maintenance settled on hei, 
may, by writing in nature of will, dispose of w'hat she saves out of it, 
and such disposition shall bind the husband. Herbert v Heibtit, 
Pre. Ch. 44 , 1 Eq. Abi. 6G. G 

(7) looome of separate property invested lo purchases by wife 

Where a woman by marriage agi cement is to have the separate use of any 
estate during coveituie, she shall have that and its produce afler 
marriage, and, if invested in any purchase, equity will regard it as 
the produce of what she ought to have Eastby v Eastby^ 2 Eq, 
Abr. 146. H 

(81 Gift of savings. 

A wife separated fiom hi‘i husViaiid may make a gilt of the siMiigs of her 
separate allowance as a feme sole {(iunje v Lis/e**, 2 LJro. PC 4), or 
she may dispose of ihem h\ will iUeunj‘'^ v Chancie, Toth 97) 
S.P , l^iidqcon V J'mhfoon^ 1 Ch Ca llS I 

19) Bequest of savings of alimony 

A iinirricd woman divorced n Ulen'ka et tJion), bi'fjucathed the savings of 
.ilniioiu bv will Held, thattho log.itee was eutul^^d to such bequest, 
to the cxi lusion <»f iho sui suing Uusbaiid Hoote v Bather, 5 GiflE. 
4.3 , .11 L J , Ch <‘07 . J 

IIJ —Jnsuraners h,/ II tees and Husbands. 

5. Any luained woman may etioct a pc'licv of insurance on her 
own behalf and independently of her husband ; 

Marned woman ^ud the same and all benefit thereof, if expressed 
mav effect policy of , 

nisiiiance " on the face of it to l>e so etlected, shall enure as 
hen separate jiroperty, and the contract eviaenced 
by such polic\ shall be as valid as il made with an uninarried 
woman. * 

(Notes I 
General 

N B.— Comparo ihiss scctmn with S. lU p.iia (l) «jf tin* Married W'omeii'v 
Piupeit} AlI, IHTO, SI & 34 Vict , c 9 I 

CorreBponding English Law 

(i) Moneys ptiifiible nndet noluy of absutance not to fotm patt of estate of the 
iribUJ ed. 

“A mar* led woman iiia\ by vutuc of the power ot m.ikmg contracts herein- 
^ before cout.T.ined effect a policv upon her own lif.* or the life of her 

husoaiid for her separate use, and the s,iuu .ind .lil benefit thereof 
shall enure apcordingh 

A policy of assurance effected by any n an OAhis own life, and expressed to be 
fur the benefit of his wife, or of hi.s chilarcn, or of his wife and 
cluldren, or aii> of them, or by an> woman on her own life, and 
expressed to bo for tl^e bepodt of her husband, or ol her children, or 
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of her husband and children, or any of them, shall create a trust in 
favour of the objects therein named, and the moneys payable under 
any such policy shall not, so long as any object of the trust remains 
unperformed, form part of the estate of the insured, or be subject to 
his or her debts Provided, that if it shall be proved that the policy 
was cfiected and the premiums paid with intent to defraud the 
creditors of the insured, they shall be entitled to receive, out of the 
moneys payable under the policy, a sum equal to the premiums so 
paid. The insured may by the policy, or by any memorandum under 
his or her hand, appoint a trustee or trustees of the moneys payable 
under the policy, and from time to time appoint a new trustee or new 
trustees thereof, and may make provision for the appointment of a 
new trustee or new trustees tnereof, and for the investment of the 
moneys payable under any such policy. In default of any such 
appointment of a trustee, such policy, immediately on its being 
effected, shall vc'^t in the insured, and his or her legal personal 
representatives, in trust for the purposes aforesaid. If, at the time 
of the death of the insured, or at any time afterwards, there shall be 
no trustee, or it shall be expedient to appoint a new trustee such 
trustee or trustees may bo appointed by any Court having juris- 
diction under the provisions of the Trustee Act, 1850, or the 
Acts amending and extending the same The receipt of a trustee or 
trustees duly appointed or, m default of any such appointment, or in 
default of notice to the* insurance office, the receipt of the legal 
personal representative of the insured shall be a discharge to the 
office for the sum secured by the policy, or for the value thereof, in 
whole or m part ” See Mamed Women’s Property Act, 1882, 45 & 
40 Vict., c. 75, S. 11. . K 

6 . A policy of insurance effected by any married man on his 

^ , , own life, and expressed on the face of it to be for 

Insurance by hus- ^ ^ 

band for benefit of the benefit of his wife, or of his wife and children, 
or any of them, shall enure and be deemed to be 
a trust for the benefit of his wife, or of his. wife and children, or any 
of them, according to the interest so exjiressed, and shall not, so 
long as any object of the tiust remains, be subject to the control of 
the husband, or to his creditors, or«form part ol his estate. 

When the sum secured by the policy becomes payable, it shall, 
unless special trustees are duly appointed to receive and hold the 
same, bp paid to the Ofticial Trustee of the Presidency m which the 
office at which the insurance was cfiected is situate, and shall be 
received and held by him upon the trusts expressed in the polic}j, or 
such of them as are then existing 

And in reference to such sum he shall stand in the same position 
in all respects as if he haJ b^n duly appointed trustee thereof by a 
High Court, under Act No. XVII of 1864 {to constitute an Office of 
Official Trustee)^ section IQ. 
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Nothing herein contained shall operate to destroy or impede 
the right of any creditor to be paid out of the proceeds of any policy 
of assurance which may have been effected with intent to defraud 
creditors. 

(NoteB). 

General. 

N B. — Compare this flection with S 10, para (2) of the Married Women’s 
Property Act, 1870 (33 and 34 Vic., c. 93). L 

ENGLISH LAW. 

(1) Policy for " Wife and Children” — Joint tenancy 

{a) A husband efEecbod a policy for the benoht of his wife and children under 
the Miirned Women’s Property Act, 1870. The husband died insol- 
vent, and the wife being in poor circumstances, so that the income of 
the poliGs moneys was not suilicient to support her and the children, 
the moneys were distributed as if the husband had died intestate. 
Mellor's Policv Trusts, hi re, 47 L J Ch 240 , 7 Ch D. 200; 26 W. 
R. 309 (Eng.i. But tee Adam’s Policy Trusts, In re, 52 L J. Ch 642; 
23 Ch. D. 526 H 

(b) A husband effected a policy for the benefit of his wife and children under 
the Mamed Women’s Proper^ Act, 1870, and died insolvent. His 
wife and one child of the marriage predeceased him. Upon a petition 
by his surviving children, under S. 10 of the Act for the appointment 
of a trustee of the policy-money and for a declaration as to the rights 
of the petitioners Held, that the Court had, under that section, no 
jurisdiction to do more than make the order appointing a trustee ; but 
since under the policy there was a trust either for the wife for life 
with remainder to the childten. or, in the alternative, for the wife and 
childre.i as joint tenants, the order was directed to be prefaced with 
an expression of opinion that the wife took no interest and that the 
surviving children took as joint tenants (Mellor’s Policy Trusts, In 
re, 6 Ch D. 127 , 7 Ch I). 200, Not Followed) Adam’s Policy 
Trusts, In re, 52 L J , Ch 642 , 23 Ch D 525. N 

(c A policy effected by a husband under S 10 of the Mamed Women’s Pro- 
perty Act, 1870, “for the benefit of his wife and children,” should be 
read in conjunction with that section, and should, by virtue of the 
words “flrparatc ufle” in the section, be construed as giving the wife 
a life-iritorcst only, with remainder to the children. Ibid. See also 
45 & 46 Vict . c 75, S. 11. 0 

{d A policy was taken out on the life of the assured for the benefit of his wife 
and children : Held, that his widow and children took as joint 
tenants (Mellor’s Policy Truflts. In re, 7 Ch. 1) 525, Explained ; 
Adam’fl Policy Trusts, Inte 23 Ch D. 525, Dissented from). Seyton, 
Iji re, Seyton v Satterthivaite, 66 L J., Ch 775 , 34 Ch. D. 611. P 
(e) Under a policy of life assurance effected for the benefit of the wife and 
children of the assured pursuant to the provisions of the Mamed 
Women’s Property Act, 1870, his widow and children become entitled 
to the policy moneys as joint tenants (Seyton, In re, 34 Ch. D. 511, 
Followed Dictum m Adam’s Policy Trusts, 7n re, 23 Ch D. 525, Not 
Followed). Davies’ Policy Trusts, In re, 61 L.J. Ch 650, (1892) 
1 Ch 90. 0 
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X of 1865. 


(3) Conviction of wife for murder of huiband— Failure of trait in favour of 
wile— Reiulting truit in favour— Husband's estate. 

A husband insured his life for the benefit of his wife under the provisions of 
S. 11 of the Married Women’s Property Act, 1882 (45 and 46 Viet , c- 
75). He died, and his wife wao tried for and convicted of his murder : 
Held^ that the effect of S 11 was to create a trust in favour of the 
wife in respect of the sum insured, but that inasmuch as it was against 
public policy for the wife to benefit by her own criminal act, the trust 
in her favour failed, and a resulting trust arose in favour of the deceas- 
ed husband's estate, in respect of which his executors were entitled to 
recover the sum insured from the insurance company. Cleaver v. 
Mutual Reserve Fund Lije Assoctation, 61 L J Q.B 128; (1892) IQ.B. 
147 ; 66 L.T. 220 , 40 W R. 230 (Eng.). • R 


IF . — Legal Proceedings by and against Married Women, 

7. A mari’ied woman may maintain a suit in her own name 
„ , for the recovery of property of anv description 

may take legal pro- which by force of the said Indian Succession Act. 
ceedings. 1865, or of this Act, is her separate property ; 

and she shall have, in her own name, the same remedies, both civil 
and criminal, against all persons, 'for the protection and security of 
such property, as if she were unmarried, and she shall be liable to 
such suits, processes and orders in respect of such property as she 
would be liable to if she were unmarried. 


(Notei). 

General. 

N.B.— Compare this section with the Married Women’s Property Act, 1870 
(33 and 34 Vict , c. 93), S 11, now repealed by the Married Women's 
Property Act, 1882 (45 and 46 Vic c 75). B 

(1) Wife's property seized in execution against huiljand— Right of wife to sue. 

(a) The plaintiff was, at the time of her marriage in 1870, possessed in her 
-own right of certain articles of household furniture, given to her by 
her mother. Since January 1875 she had lived separate from her 
husband, but the furnituri^ remained in his house. In February 
1875, her husband mortgaged the property to B, without the plain- 
tiff’s knowledge or consent. In June 1875, one ECB, a creditor, 
obtained a decree against the husband and B, in execution of which 
he seized the furniture as the property of the husband, and it remain- 
ed in Court subject to the seizure. In July 1875, the plaintiff 
instituted a suit m her own name m trover to recover the articles of 
furniture or their value from her husband, on the ground that they 
were her separate property, and in August 1875 she preferred a claim 
in her own name to the property under B. 88 of Act IX of 1860. It 
was found on the facts that the furniture was the property of the plain- 
tiff The husband and wife werl persons subject to the provisions of 
the Succession Act, 8. 4, and the Married Women’s Property Act, 
1874. T 
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Wife’s liability for 
postnuptial debts. 


General— (Concluded) . 

Held that, under 6. 7 of the latter Act, the suit was maintainable against the 
husband. 1 C. 285. U 

ib) Held, also, that the judgment for the plamtifi in the suit, to recover the 
furniture or its value from the husband, could not, without satisfac- 
tion, have the effect of vesting the property in the husband from the 
time of the conversion, and therefore the claim under Act IX of 1850 
was also maintainable. 1 C. 285. V 

(2) Married woman having no separate property— Contract entered into by— Bi&t 
Inatituted againit married woman. 

Plaintiff sued to recover from defendant, a married woman living apart from 
her husband, wages due for &i\ months. It did not appear that the 
defendant had separate property Held therefore, that the case was 
not nmj coming within the provisions of Act III of 1874, and that being 
so, that the defendant was not liable upon the contract which she pur- 
ported to make with the plaintiff 85 P. B. 1879. W 

8. If a married woman (whether married before or alter the first 
day of January, 1860) possesses separate property, 
and if any person enters into a contract with her 
with reference to such property, or on the faith 
that her obligation arising out of such contract will be satisfied out 
of her separate property, such person shall be entitled to sue her, 
and, to the extent of her separate property, to recover against her 
whatever he might have recovered in such salt had shebeen unmar- 
ried at the date of the contract and continued unmarried at the 
execution of the decree : 

Provided that nothing herein contained shall affect the liability 
of a husband for debts contracted by his wife’s agency, express or 
implied * * * *, 

I 

(Notes) 

General. 

N B — The words or render a married woman liable to arrot>t or to imprison- 
ment in execution of a decree ’ ’ at the end of this section were repealed 
by the Debtors Act, VI of 1888, S. 9. X 

(1) CoFrespondlng English Law. 

(1) Married woman to be capable of holding properly and of ccntracting as a feme 
sole, 

“ A married woman, shall, in accordance with the provisions of this Act, be 
capable of acquiring, holding, and disposing by will or other- 
wise, of any real or personal property as her separate property, 
in the same manner as if she were a feme sole, without the mtervon- 
tioii of any trustee.^ 

A married woman shall be capable of entering into and rendering herself liable 
in respect of and tci the extent of her separate property on any 
contract, and of sun g and being sued either in cc^ntract or in tort, or 
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Qeneral— (Continued). 

otherwise, in all respects as if she were a feme sole, and her husband 
need not be joined with her as plaintifi or defendant or be made a 
part 3 ' to any action or other legal [proceeding brought by or taken 
against her . and any damages or costs recovered by her in any such 
action or proceeding shall be her separate property , and any damages 
or costs recovered against her in any such action or proceeding shall 
bo payable out of hei separate property, and not otherwise. 

Every married woman carrying on a trade separately from her husband shall , 
in respect of her separate property, bo subject to the bankruptcy laws 
in the same way as if she wore a feme sole.” See Mamed Women’s 
Property Act, 1882, 45 and 46 Vict., c. 75, S 1. Y 

(ii) Effect of contracts by mat? ted women. 

” Every contract hereafter entered into by a married^ woman, otherwise than 
as agent, 

(а) shall be deemed to be a contract entered into by her with respect to and to 

bind her separate property whether she is or is not in fact possessed of 
or entitled to an% separate piopcrly at the time w'heii she enters into 
such contract , 

(б) shall bind all separate property vrhich she may at that time or thereafter 

be possessed of or entitled to , and 

(c) shall also be enforceable by process of law against all property which she 
may thereafter be possesi^ed of or entitled to 

Provided that nothing in this section contained shall render available to 
satisfy any liability or obligation arising out of such contract any 
separate property which at that time or thereafter she is restrained 
from anticipating.” See Married Women's Property Act, 1893, 56 & 
57 Vict. c. 63, S. 1. Z 

(ill) Costs may be oidered to be paid out of property subject to restraint on 
anttcipation, 

‘‘In any action or proceeding now or hereafter fnstituted by a woman or by a 
next friend on her behalf, the Court before which such action or 
proceeding is pending shall have jurisdiction by judgment 
or order from time to time to order payment of the costs of the 
opposite parly out of property which is subject to a restraint on 
anticipation, and may enforce such payment by the appointment 
of a receiver and the sale of the property or otherwise as may be just.” 
See Married Women’s Property Act, 1893, 56 & 57 Vict. c. 63, S. 2. A 

(iv) Remedies of married woman for protection and security of separate property. 

” Every woman, whether married before or after this Act, shall have in her 
own name against all persons whomsoever, including her husband, 
the same civil remedies, and also (subject, as regards her husband, to 
the proviso hereinafter contained) the same remedies and redress by 
way of criminal proceedings, for the protection and security of her 
own separate property, as if such property belonged to her as a feme 
sole, but, except as aforesaid, no husband or wife shall be entitled to 
sue the other for a tort. In an;^ndiotment or other proceeding under 
this section it shall be sufficient to allege such property to be her 
property , and in any proceeding under this section a husband or 
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General — (Contmued ) . 

wife shall be oompetent to give evidence against each other, any 
statute or rule of law to the contrary notwithstanding Provided 
always, that no criminal proceeding shall be taken by any wife against 
her husband by virtue of this Act while they are living together, as to 
or concerning any property claimed by her, nor while they are living 
ipart, as to or concerning any act done by the husband while they 
were living together, concorning propert> claimed by the wife, unless 
such property shall have been wrongfully taken by the husband when 
leaving or deserting, or about to leave or desert, his wife.” See 
Married Women’s Property Act, 1832, 45 & 46 Vict c. 75, S. 12. B 

(2) Scope and operation of the aection. 

a) This section does not apply to contracts made before the paying of this Act. 

13B.Li,R 383 C 

(b) In a suit against a husband and wife and the trustees of the wife’s marriage 

settlement on two joint and several promissory notes given by the 
husband and wife after their marriage, but before the passing of the 
Married Women’s Property Act (111 of 1871), the plaintiff sought to 
render liable pioporty settled on the marriage upon the wife for her 
separate use without power of anticipation The marriage was con- 
tracted after the passing of the Indian Succession Act. 

Held, that S. 4 of that Act did not prevent the operation of the clause in the 
marriage scttlonicnt in restraint of anticipation. 13 B L R. 383. D 

(c) Held, further that S. 8 of the ALirnod Women’s Property Act, 1874 does 

not apply to contiacts made before the passing of the Act. 13 B L.R. 
383. E 

(d) If the contract had been made aft^ei that Act came into operation, the 

plaintifE would have had a remedy against wife’s separate estate 
notwithstanding the clause restraining aniicipation. 13 B.L R. 383. 
(Per Couch, C J.) P 

(3) Suit against a married woman — Husband not necessary party. 

(а) In a suit against a woman married before 18G5, in respect of her separate 

property, it is not necessary to make her husband a co-defendant. 10 
C.L.R. 536. 0 

(б) The following observations of Wilson, J. may also be noted — 

” Section 8 scorns to bo borrowed from the English Married Women’s Property 
Act. If the section had btood alone, I should have had no doubt that 
she should bo sued alone. The section is not, however, free from 
ambiguity, owing to the change from the language used m the preced- 
ing section. On the whole, however, I am satisded that its effect is 
to make the defendant liable to be sued alone. ' ’ 10 C.L R 536 H 

(4) Applieation of seotion to separate property of married woman subject to 
restraint upon anticipation. 

(i) Calcutta 

* 

(a) S 8 of Act III of 1874 extends to the separate property of a married woman 
subject to a restraint upon n iticipation 12 C. 522. [But see 30 M. 
873 = 17 M.LJ. 363 = 2 M L.T 322 , 11 B. 348, noted infra.] I 
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i}enertk\—{Coyitiyined) 

(6) R 10 (»f Llu' TI.lTl^f^•r nf ProporU \ct incii-h cxrcpts from tlic ^;ciicr,il rule 
laid dnwM Ml tli.il -iM t.mn, tin ^.n ticiil.ir ( .i-.o of .i mairiod woman, 
.irid dni*s iiol, t(i .1 ir^tMint upon .lutit ip.iliou .in\ L'roatci foifi' 
LliJiii i1 had lji‘f(»r« iho p.i-~iiij; of llu’A(l<, hut. mcioK pit*'.(M\L*s toil 
till « (Ici 1. iL had pii \ i(fu-^l\ , Iri'int^ tlic Alairnd Woiuon's Pr()piTt> 
Art (.1 1 .S 71 . 111(1 tht* tlf( i-^ituis u])on il iiiifnuihod Pi C .'/ii J 

(c) The fnllowiiip ohsfiv.it naiN of (i.nlli.C’ - 1 , lui. hi' ijotifd — 

“ Now wf diif( (, .iuthc»n1\ iii the Mn^Iish (’ouits, a^ to the proper mr.iii- 

iiiK “f S. Pi of tlw Knpli-li “ Mairii'd W^mu-n’s Propi'rU Ait, IfiTO, 
whiili is\(‘i\ ^iimlai in it-« trims to S 't of the Indian Art , and I 
tlirnl. v»r in.iN lain S 0 a- a ';uid in lonsiiuint; S .H, with whii h wi 
arc now dr.ilinu. Tlir .iUl]ioMt\ to which J allude is thr r riM* of 
Sttiutt'i ^ Samti'f , lilt 11 Kc| 170, whu h, so fai 1 am .iwair, 
li.i> nc\c 1 hre-n line d mill d In that i i^r 3\Ir S.in;ji*r f; i\r his w ifr h\ 
will .III .iiinui(\ of I ‘{(JO foi hi 1 srpir.ilr u>^r w’ltliout powi r o# 
.uiln ipalioii, .ind aftrr hi dc ilh a fund w.is brt .ip.u L, out of his pio- 
piilN, to answi 1 this .innuit Mti'i tin p.issnip of tlie Mii^dish 

Maiiird ^Vonlrl^•^ Pr«»jMil\ Act, is70, .i rirdiloi hi ouplit .in .u tion 
.lu.mi'-t Mi> S.innri toiciovri .1 ill hi v\hi'h h.id hrmj imuiird l)\ lin 
.ific I Ihr di'.ilh of till* ti*'.t.ilor , .Mid oil (111 PMh .1.11111. ii\ lfi71 )ud«4- 
niriil Wri< riitrird up h\ (In piiiiilill ill (h.it 'lilt for L .!4(> (Mi the 
.'•.inn PM h J.iiiu.ii \ , hut lailni in (hrd.i\, '\Ii'. S.iimoi inlrini.ii iird 
wil.li Willi.ini lIullhln•^on .iini (In nin^tioii tlien aio^r, how fai S Pi 
of the Al.iiiird Wonion’' Piopri(\ \tl, 1M70, pioli'itcd thr settled 
pi opn t » , dm 111 ^ (he in.iriiaui' witli Willi.iiii llntrliin-on, from the 
ludmnri't-de'lit I hn-^ iin in mmI h\ Mi*- I ( iite hni'.on. Now h\ S Pi lier 
sep.ll.ite ]neip(rl\ W.is lll.ulr ll.ihli fo| lie ht** llie 111 Ic'd h\ lirr he-'foir lirr 
111 . mime 111 Hit' snmi irnii ns it .'.on/ei Jnw lucn if s/n* fmii rtmtiiiucd 
unmttuied, wlin h pioM'-mii i-^ nh't.uil i.ill' (.hr -^mir .i^ tli.at i oii- 
tainrel in S 0 of (hr linlian Al.imeej W onion’s Piopiit,\ Aot fif IH74 
An .ipjilie .it mil w.is thru 111 . idi to the* ^’oui t to i h.imi* M i - llntihin- 
'on’-' '.I'p.ii.ilr ine)]»rrl\ (tin- fund whnh h.id hri'ii srt .i]).irt to .inswri 
thr .innuita ) with thr p.i\nn-n(. ol the ludmnint-di’ht of t , .uid 
llir C’ouit ni.idr ,in oiilri ai i 'ii diiiLds . An .ijijilio.it ion w.i-. thru in ido 
to tlir ^I.i-.ti 1 of tin Roll, lojuoleet the* fund .I'l.iiTist I lie ( h.irnniR 
oidi‘1, upon thr e^iound lh.it, a-^ it w.is srtth'd to ]\Ii. 1 1 iiti liinson’'. 
si‘p.u,ili iiii wilhoiil ])owrr f anl n i]).il mil, itroiild not hr t.ikrii fioin 
lirr Pint thr M.i'.tri of thr RolP W.is e Ir.iiK of opinion that thr 
rh.imim: oidrr w.i rmht , .iiid th.it, .iltlmuRh Mi HuLi hiiison wms 
ni.iinrd.hri jnopri t\ w.i'- aiiswrr.ihle for thr p.i\ nirnt of .in\ drhts 
wlindi she h.id nnuiird hrfoii ni.u ri.i^i ,liiri isrh if sin* had e on- 
tiiiurd uninari ird Nov. (Inn let u-. si r w hat i-. the ellrrt of S Hof 
the linliin \i ( il ..i\ lh.ll, it .i iii.mn'd woiii.in possrssrs sr]i.ii.it.e 
piopi'its, .ind if .in\ pri'-oii riiti is into .i loiitiart with hei on (he 
f.uth th.it he 1 olilm.itioiis ai i-in«; out ot sUi h eonti.irt will hr satisfied 
out ol sui h piopiits, thru sue h ])ri .'m sh.ill hr I'lititled to sue her, 
and to the rxlnit of Inn '.rp.ii.iti piopeits, to mover .i^ainst her 
whilrsci hr imj;hth.i\i iruwrird in '.in li siiil Jinrt sJlc been unmnnied 
at the date of the conti a( t and cmtiuiffd nnina) t led at the date of the ex- 
ecution of the (itoce Now it seems to mr iiiipobsihle (for the pin puses 
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General — (Continiicd) 

()] our pn'-rnt «|U(‘'.tioM) to distmuiiisli the ti'rnis of ih.it st'c iion 
IroiulhoM-of S') S ‘-.i\ ^ ih.it, to llic •‘\ti*iit of her sep.if.itc ptn- 
iin.mifil woin.in i*. li.ihli* lo^.m^fs .ill debt-, coiitj l.<,for«‘ 
hri Ju.iMiii'o, ii'» il -.hf li.ul I oiitiMUi (I iiiim.ir riPil Section M s.i\ s th.il 
-.hi K li.iljli'lti ^.ili>f\ out ol hi-i -.fp.u.ite proper t\ !in\ delrt which she 
Ills nil urn d u}>on the f.iith nl tin iimIiIdi heiii^ paid out of th.it 
propeil\ Till* eieditor , under uieh ••ireuiii>Nl.irn es, js to be ontitled to 
iM iiM'i .inriin^t lii‘r ti hnt he luiiiht hire iimnnd Ihid s/if bf£ 7 i 
unniinned at tin date of the nmtnict \1 t’ I.OiH, .Oi'), 5110). K 

(ifi Till' A( t of ,q)plw‘d to pei-iin h.r nu.’ .in Lru,di'«h, iis well ,is to those 

h.iMu;; .in Indi.iii doiiin lie 12 (’ .'>22 i,^ SOI L 

(e) The f"IN)W iul; oli>er i.iLious nI \\ il on, I , ni.i\ lUo lie noted — 

“It ippe.ir^ In in. ele.irth.il lln ^••]iir.il. [)rnp.-ri\ of .i rii ir i led worii.in nic.tns 
lid her si p.ir .ite jiiopi 1 1 \ . Mid il ippi n. In nii- ele-ir .iKo that, if ii 
in.irrud woin.m pn>,se' < -• p.ir.iti* pinper t\ .ind iii\ person enters into 

‘I I eiitr .0 l w It 11 her with refill pi. (osuili pr npi-i i \ , (,r on tho f.iith 
lh.it In I oldejitinn ire IIP.' out of mu h loutr.ul will he '•atistied nut 
itf 111 r -ep ir.ile propero till 11 , in ordi I to .i < ( 1 1 .on how f.ir her pio- 
[ier(\ I ^ ll.lhle Ulidel tin l•tln^,W( lllll I lnn| ,i| tin List Words of it, 

whuh .IN ih.it It is li.ihli t 'tin ^.llnl i\l<ni i' if she had hecn un- 
ni.iiind.it ihi d iti nf th. r •iilr.n i .ind (nntiiiiied iinin.irried at the 
eX( eiitioii of I he fte. i 111. it iiiinh-.ii we niiisl tie.it the matter 

. 1 ' if in t.e.id of iieiiie ,i ui.Miied woiii.in -he hid he< nine .i widow 
hefnie I ,11 h of I ho e d.lte-. ' lit' h22(.'‘))l) M 

(lO A\adras. 

(a) The nn nuu of propeitv hi Inn.unj to .i ni.iin. d woin.in suhjei t to .i 

lestr.unt nil .int n ip.il mil, i.iiuno' dm .liter the d.ite of a decree 

•iL'iiiPt mil 111 II lied wnuieii’' sep.ii.iti' pi ip. 1 1 \ under S .S of the 

^^llInd Women . rmiiiilN Ait, i- imt h.ihle to .it t .n hnient in 
1 .ei 111! 'll "1 sui h del lee iindei h 2i't' "f tin* t'ode of CiNil I'ro- 

(I’duie, 1SS2, or under Unli 2‘20 nf ih" Itul' ' of the Presulein \ Court 

of Sm.ill C.iiiM'^ U) Al ’.7s IT A1 1. J Ih 2 M L T. :522 N 

(b) S .s nf the M. lined Wnineii’s I’r.'peilv Ait doo'. unl. .itleeti the doctiiue 

III le'■tl,lUlt fill .intri ip.itinii .‘lO AI Ti - 17 M.ljrl 10 1 = 2 IM.L T 
122 IT2C .022, 7»isse;i/..//n.rw , l.s M I'l, 0 

(r) S 10 of the Tr.iiisfei of I'inpeitN \i 1 ieineni-,es .lud ri udiTs enforeeahle 
loudilmus 111 lestr.Miit of .intiMji.il mn .ind is nol .iffeeted Iin S H 
ol the AT. lined \\i»inen’ I’lop. rtN Act ‘10 M. ITS 17 AI Fj I 10‘1 = 

2AM.'r 122 P 

(d) A decree under S H of this .St .le.uiist the sep.ir.ile pmpertN oi .i married 
woni.iu i.miioL he i nii-idered .is ]).issed .pjiind propert\ nnIikIi 
slie lestriiiied fr.mi .lutie.p it iii^ .10 AI .‘10‘1 2 

AI Ii T ‘322 Q 

(p) S 200 of lilt Code of CiNil ProieduM', 1H.M2, is ouU a ruin of pioeedure, and 
IS not exhaiistiNe ‘10 A1 37S = 17 Al.h J :10.1 = 2 U L.T. .322. R 
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(/) It cannot he construL'd .is autlnaisinR the jitt.irhment of proport\ which, 
b\ thf lule of siibst.iTiM\i‘ l.iw L*ni}w)died in S 10 of the Transfer of 
Piop(‘it\ Act, 1-. iiK .if).ihlr> f)f liLMiii; tr.insh iifd or ehiirRod h\ the 
beiietiLijiu ‘iOM 37y = 17 M L J. 3r.S = ‘2 M L T 322. S 

(n) 'I’lie diictriiip (if icstMiiit >in .intK ipatuni est.ildished h\ Courts of E([iiit\ 
foi the piotcctidii Ilf 111 . lined woltiiMi diiiiii” i*()\( i Liiii* i^- one which 
Ini'. .il\\.i\s h(‘en leeo^ni/ed .iiid eiiloned h\ Courts in India 30 M 
‘'.7.S ( ;7'), ‘Jy0)=- 17 M J. J 3(V3 = 2 M I. T ‘122 (1.3 13 L R :3H3, U ) T 

Cin/i/di’s iiqhtMtiUi jc’ijtcct /ii drtits 

(n) \ eiediloT 's nelil Lo he sati-^lied out of ihi sepai.ile pinpeits of a in. lined 
worn. Ill i“, m till I .i-i of posl-nii[it.i,il di hl.s, itshiil(‘d to the projiertv 
as to whiili tlieii 1-^ 111. le'.ti.iinf (>n antieip.iijon IS M 1'.) U 

(M S .s of Ael 111 ol 1S71 vs.i‘' not iiileiided to ^ive in.itried women t^c 
powi r of ex.idine sin h lesii.unt (12 C l>is<^cnti‘d /roi«. )1SC 10. U1 

(c) 'I’lio followinj» oh-ei\,itions of Slu pheid. rl .ni.i\ .ilso he noted M\ .itljii- 
lion, liowexei, w i-i.illed to tin i .i e of Hippolitt \ Htuait, 12 C 522, 
m whiili li WMs lield h\ Sii C.iiLli .ind Wilson, d , that a eieditor in 
n spei t of .1 delit iiuuiied ,illi*i iiiaiii.i'ji w.is entitled to proieid 
.it;.iin*.l till Mp.ii.iti propiiUof ,i in.mn d woin.in not w ithst.indiiiR 
tin. lest, .lint on ant n ip.itMi n 'Pbe )ndeinenl }>roi eeds on the Rroiind 
tli.il ,is till pio\i-ion ol .S of tlie M.innd Wonien’-^ I’iopert\ 
A( t (wliiib .ire to tin* ^.inie i llei < a-, those of S 12 of the KhrIisIi 
M ai Ned Women - Piopi it\ Ai t of ISTU, and which de.il with ante- 
nnpti.il (h hts) li.m* been held in I ’.iiol.ind (m*! Snnfjn \ Sanqo , E.R. 
11 I'.ij , 470) to extend to such ]>roj)ert\ so S H must re(‘ei\e the 
sanii i onsti 111 til'll The dei i -ion h.is been iiin sLioned in liomha\ and, 
i- it .ippe.ir-- to me, w ith good le.ison {-ei /ir/s/nni/i, 11 il 

.US) I Inlh (oiiein in the oh-^i i \.il ion-> of ]''.irr.Ln, d , in that i .ise 'I'o 
eiiiiet that a iii.iiiied worn. in in.n lonLr.iet with lefeiemi to her pro- 
peit\ settled to hei sepeiali Use without power of .int leipiition , and 
hind it ii\ till* I oiilr u t, i-. t.ini.inioimt to s.i\ mg that tin* ri'sti.iint on 
the power of .ml n ip-itnni is inoper.itivc, .ind (hat (..iiiiint ha\e 
been intended Moiio\ei, it i-^ im niisistent with the jiroMsion of 
S 10 of the Ti.iiisfi I of I’ii)perl\ Ait, W'hii h provides that piopertv 
m.i> he so settlid on <i man led woin.in .is to pievent her from 
eh.iigmg it h’lill ine.ining i an he given to S, S of the Mariied 
W^nin-n’s I’lopertv Vd, withont impoiting to the Legishituie an 
intention t" ignore londitions in restr.iint of alii'iiation which arc 
distini tiv rei.ogni/ed in the l.itei Ait 1 eannot lind in the English 
f .is«* aii\ thing to siippoit the view vvhuh has been taken in Calcutta, 
'rile autlioiitv 1 *^. as fai .is I can see, .ill the othei wav, unless 1 
except the ovei ruled judgment of AlaliiiP, V C , in l^ihe \ Fitzqibbon, 
L K., 17 Ch. I) 1.51 " See Chapman v (I’n/i/s, L R , 11 B T) , 27 , 
.and the judgment of Wills, J , in Bichetl v Ta^kei , L R , 19 B I)., 
7, cited in IS I\1 19 i2(), 21). Y 

d) " It Is abundantlv clear th.it the i reditor’s right to be satisfied out of the 
separate propel tv of a man led woman is, in the case of po,st- nuptial 
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(ieneral — (Contimiefl) 

ipstl K t« (1 l.(» till* i \ .1', In wllM'll tin n* Is HO H-'J.imlt.n 

.Mil ICip.ltK'TI, .111(1 lllflL It V..!-* iml lllliMnliil In ^1\L‘ Ill.M M( li WnllKlI 
tin ])n\\ci ni I \.i(lin:: sill 11 ji* 1 1 mil .1 . (mm Ixi l.iwfiilK iiiipri-,. »l nn 

tlicin." LK M I't (21). W 

(m) Bombay 

(rz) Ullflol S S nf Alt III nf 1871, .1 Ill.M I Mil Unlll.lH ll.ls ]in\\i| tn ih,ir|;i-‘ 
pinJli'llN srtt b'll lljinll llfl-i II Ini hi 1 'ip.MlIi ll-i' Wlllinllt pnSMM nf 
.iiilii i]).itinn, With thi ]) 1 1 nil i‘l nl <li lit Mil III i(‘(ni\ h. t suh-.(‘i|ni'nll\ 

t I hi'l Ill.M 1 I.IL',1' 1 1 Ij ; IS X 

((;) Anil li .1 ( bnipr I' \.i1m 1 .Mill hiiuliiin M 1. Is Y 

(c) Till' fnllnwini; Iih-.i‘l\.llinn-' .Mf‘ wnllhs nl h. itlL’ Mnlill — 

"Thi i(iicslinn fill (h'ti iiimi.il mil whiT.ln i tin ilmM i1i.m"i'-, li.ivinf; H'K.ikI 
tn tin f.K t th it I inulli.n'- Mill'll I Ml tin IM'li I sittliil tn hi'l Soil 
.Mnl '^(•]).M .ti ihi w illmiit ji 'Wi I nl nit n ip.it mil, nnl tli.it ^hu w.i-. .i 
iii.in n (1 wniii.ui w In n ■'hi piiipiiti'd in I'li.iii tln'iii, .iii' \.ilnl .iml 
hiinliiij '1 In* .ni~\\<‘i I < • it ‘h jn ml ii[)nii tin pmji-i inu-^tniitiou (n 
III pul nil '■I I I mil s nf t h.' \1 Mill'll WnlU.m rin|li'lt\ All, 111 nf 

1S71 'rim ]lI.lMltlll 11 111 U)«> 11 ill! 1.1 (* nl Mithlili, 15, 

lining 1. ii , »s 5 Mill Jhfjhitiii' \ Sti'iiitl 12 1' 'rim l.itti r 

.iiillmMlN, wliii h I t iiMi iml iipnii tin i.iilii I (•In , is m pi ml , ,irnl, 

s|tlMll.'!l .1 rlinl'.'i' nt II, IW ||1 || |llM-iln tln||, | |i i J ImlMiil tnjnllnWit, 

.1 1 ,1111 11 >1 pi I ]t 1 1 1 li In I ' I h 1 1 It ii.i III I 11 im nl 1 1 1't K ill 'I nil'll I 

l'IU-.l li.lM it tn ,11) Ajijiilllti I’liinh In ill lilt tlnlli M, il flll'N 

I nil nli'l till ill I l-.mn nim whn h nm hi Iml |n In n Iml upnil 

Tim ('Xti I Mil iiiijiDi t.Mii I nj t In i|in A mil .Mill 1 In v nln ii'.n Inin' Lniisnijui-'in i nt 

II i\ ilci. 1 ' mu ju-lil\ nil , I I •I'l'iiii • Ml I \i»ii' iiiij llm ilniihi J i'iUitl mu 

,i - tn win 1 her tin -i i t mu h i I mi u • >i 1 1 l l\ iiit i i pi i ti ».! Snnt n ui 1 2 nf 
till I’lmli-h Aliiriiil Wniu.iu I'lnpiiu \. i nf l.sTO pr,,\ nil - th.it .i 
hii'li.Miil ^h.ill imt III ,ui ^vM r.ihli Im ,i wih .miLl iiupli.i.1 ili'hl^ hut 
tll.ll. tin will' '.h.lll hr II ihli tn In' Ill'll, Mill III I '.I’p.M.lli' plnpi | t.\ Ol.lU 
hi' li.ihh' tn ''.iliJ\ '■inhiliht .Is if '•hi li ul (niilmiii'il imiii.M i U'd. 
Ill ntlmi wnlils, .1 J.M .1' .mil -liupl I.ll ill 111 .Mi i n| n I I 1 mil , 1 1 m i 1 1'l 1 1 tnl' 
pn^ltmil sh.lll lint hi .llli'i li'ii h' tin Wi'llliu’. lll.MIl.im I pi 111 this 
it w ill I nil'll III iSiMt /I / \ iS. ,..»(/ l.l{ 11 I'jij ITihlliil ihr 't.iLul.i 
,l[)plmil .1' Will tn plnpi lt\ -I'llll'il lijin'i (hi Wnlll.lll ln| In I '•I'p.M .ill' 

ii'.i' w it Imiil pnwi 1 nf .lilt II i]» il inii ni ,i 1 n ii.it mil , .1 In hi'l pinpL'rt\ 
Rl'Url.llh. M.lUlli'''t In ihl mu I hr -n. ()\ri pUprltN -. 1 ) Mttli'il.Ml 

liv/ NM'lM.Ml h.ls .l- .ih'-nlull* inlilml .l^ n\i | liri ntlmi plnJimtN , 
.111(1, .1-' Imr Ill.M 1 l.l^r m tn h.lNr im rlli » t llpnu hrl .Mill liupt I.ll I lli;.U!i'- 
mcnts, it (hirs lint .illri t thr i icditnr s i if^ht', .m.iiust. .min nf hn pmpri t\ , 
wliL'tlii'T si't tied to In I sip.M.ili U'.n witlmui ])nwi i nf .ml n ip.il mu ni 
lint. Tn till' rxti'iil nl thr nip. i«',i'iin'Ul- wlinlmiii h.i-. rutrinl llltn, 
slm h.ls. Ml rlli'i I, ill t 'll' lUiiril ipi ill'-pii-i d nf hi'l -i p.ll.lLi' |linpi>jtN 
S *.) of till' 1 inli.m Ai t lIIntlh-Tii In tin -.mn Ih 1 1, .iiid '.hnuld, im 
llnllht, hi' siuill.ll h inilstrui'd 'I'll. it i nu limlliU linWrNi'l. dno-, lint 
niicess.u ih iu\nl\r thr i niist» in tmii wlinh tin.' C.ihiitt.i JIipli (Jnurt 
ha,b placed upon Miction 8 AoLoidiii'; In English l.iw, a trst.i,tur oi 
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General— (Conc7«dfii). 

donor ( iiiinol nue piopcitj dlisohili'K , .nid at tbo samo time impose a 
restriction Oil llu* U ordoim disposiiiff of it oi .ilicnat- 

111 " it, lint upon tli.it l.iw, C'oulL^ of l’,fiiiit\ cii{;r.ifted an exception 
for the piolei iioii of ni.iiiied wniiieii from tlieir buhli.irid’s influence, 
which eii.ilikd ,i reKit ion or liiciid to make .in .ilisohitol} secure 
pioMsion foi .1 ni(Liiu‘d w’oin.iii, oi .i woman likeh to ni.iiiy, in whom 
he w.is iniere-inl 'rii.it exception pave eflri t to the cxpicsscd inton" 
ti<ui of <1 donor to lesti.irn the donee dm iiip hei main.ige fromalienat- 
inp or .inliup.itinu the heiieliU of hi*- l)f>uiit\ Tin* donee hccamc in- 
Cfiii.ible of .ilieri.itiiip or antic i}ut nip tin nn onic, not hcc.iiiso she w.is a 
in. lined woman, hut hec.iiise the law pa\e elleet to the intention of the 
donor while she w.is sin h ” 11 IS .S4rt .ioi) Z 

(li) “To en.n t, or to deehm* h\ enactnii nl. th.it a person c.in enter into .i eon- 
tr.u t W’lth <i niiiriied woni.iii, .ind th it she sh.ill lie liahle upon such 
eontr.ict to the evl( nt ol her si^pir.ite prop<>rt\ aH if she were im- 
m. irried.it the dati ol sin h (onti.itt, doe- not setin neci’ssaiiU lo 
CiVe liei the power i f loiitr.K t inp w ilh r eft'ii’iiee to prop“it\, winch, 
hj ro.Lson ol the condition imposed iijion it li\ the settler, she i- iiii- 
.ihl( to de.il with, .ind riot l*\ leasnii of .in\ le.-tiaiiit, wliu h her cover- 
tuic imtioses uiinij 111 rs( If Jf she wen uinn.inied at the date of the 
1 fuitr.n t, . 111(1 IhcH pos-i sM d inopt lU \alidl\ sdiled to her separate 
u-i , witlioul fiowLi ol anli( ip.itmii, .sliemnld not eontr.ii’t with ri'- 
leieiice to sill h piop( it\ , hut the J.iw ord.imsLh.it, in siuh a e.ise, 
‘-lie cannot n licit unihiinud, possess pirmertv snhjeit to sin h .i 
(ondition How, it in.i\ f.uil\ he .isLed can a pel son eontrael with a 
iiiarikd woin.iii with relei»n. ( to])ropeil\ over winch she has no coii- 
liol, ol (.11 the i.iith Ih.il hci oldip.itmn will he di.-eh.iieed out of such 
inepeitv ' 'Plu niituK of the piop(Mt\ itself W(.uid sci'iii to forhid it " 
HU Vo\) A 

(c) " The limited iiiteiilion i‘\]M(‘-sed in tla pre.il^ihle t.o tlii' A( t si'cins to suppoit 
lh( le^-ult l<i will! h the .ihoM < liaiii of KMsoniiip wciiild le.id, .mil the 
Mipiohahilit} of the Jjcpislatuie eJlci t nip suf h an important chanpi' 
111 till l.iw, witlioul i\pii- Wolds mdii.it.iM ol till II intention to do 
-I', point. Ill (lie '-.iiiK (Ine(lii)ii. Sei lion 10 of the Tr.insfcr of Pio- 
]i(il\ All IV lif IKH'J, wliiih piovules lliat propeitv ni.u hi' transferred 
to .1 woin.in si) th.il slie ^liall not h.i\e pow'er to char pe the same or 
.iiiv interest tin rein dutinp her itiarii.ipc, is dillii lilt to reioncile with 
a const r III I lull ot section S ol tin ^^faiMeil Woin.iii ^ Propeitv Act III 
111 1.S71, wliK li, in efteit, del 1. ill s th.it, w itli lefc leiice to such propertv , 
.1 jemv coieit, can luntTacl .is Ihouph she were a leme sole For the 
.ibuve icii-ioiis, 1 doubt whcthci I should not have .irrived at a difler- 
ent conilii-ioi, in that whn h .i eiitieal examination of the wording of 
S 8 of the Alt h.is led the t'aleutt.i High Court The opinion of 

I’ontitex, .1 , Would h.ivc supported me iii that conclusion It is, how- 
ever, s.ifcr to di fei to .inihoiilv, whnh with uluetance 1 do in this 
( .ise ^riie woiiiiiip fi] S 1 *^ IS nidispnt.iblv susceptible of the meaning 
which that .luthniitv has declaied to be the tiue meaning of the 
section Had 1 Ihouplit oLheiwisc, I should not have felt myself hound 
to follow It " See ]J B. 3jy (3,54). B 
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V. — lliishaiuVfi luihihtij fo) JV//'c’'s debts 
9. A husband married after the thirty-hrst day of DecomlxT, 
l.S()o, shall not by reason only of such maiiia^o 
llushand lint iiji- liable to the debts of Ins w ife contracted befoi e 
nuptial iiiama^R', but the wife sliiill be liable to be sued 

foi , and shall, to tln^ e\t.i‘nfc ol lier separate pro- 
r be liable to satisfy such delits as il slie had continued 


perfcy, be liable to satisfy such delits as il slie had continued 
unmarried 

Ihovided that nothing contained m this section shall * * ^ ' 
invalidate an\ (xmliai't into which a husband 
may, befoie tht‘ jiassin^ ol this Act, have entered 
in consideration of Ins vvde's ant(‘-iiu])tial debts 

(Notes) 

General. 


N B 1 — 'riu* wiiids L .in\ ni^liUiti'd Ixdnic Ih'* ]).issin^ nl ibis Act, 
iKn” 111 iMi.i ( J!) of I Ills SIM tioii Will' 11 pL.ilcil lj\ till Ki'piMljii^ and 
Aiiiciidnij^ Act Yll nils'll, C 

NB 2 -- Oniji]) III* the SIM 1 mn wnli S 12 of tin M.in i'*d AVniiicTr-. Propi*rt\ 
Act, 1H71) (Vj A J1 \i( ,1 ‘H) D 


CoFresponding English Law 

(i) auti'-nnptidl debts titid liuLihtus 

“ A \Mim,in <ifLci liiji 111. Ill i.ixc shall cni'i nine In ill li ibir in icspci t .ind in the 
ixtmiL of hci '-cpiir.iti pMpiilN Ini all ildil-, innliaticd, and .ill 

loiiti.icls onlcicd intn ni wmiiu'' i oiihiiiIIimI 1 (\ hci hofmo hur 

iii.in nil lulling .in\ '^lllIls b»r whnh she ni.u In* lial)le .is :i 
( nnliibiitoi \ , 1‘itlii‘i Im inii oi alti'i lie li.is bci n plait'd on the li*-i of 
I oiUi ibiitoi ^ uinb'i and l»\ Milucnf Liu V- is icl.iiiii^ to joint stock 
iniiipaiiics, and she in. I' be -^lU ' 1 Im .m\ -lu li di bt and fm .in\ 

ll,lblllt^ in d.iniaxi m nlluiwi^c nndet in\ such conlint, m m 

ic-,pcc.'l of aii\ ‘ III h wioml; , and .ill •^uiiis iciovcicd .ix.un-si lu*.. in 
I. s])i I t till led, or 1 »i .iin CO -,1 , ri LiIiiil; llicicLo, ^h.ill be pa\ .ible out 
ul licr sipiiatc pii»[ictt> , .ind, .is In iwccn hci and hci hii''b,ind, 
unlc*,s llicic be .in\ i mili.ii I bclwccii them to the i miti ii \ , lici -,1 p.ii.itc 
jut'iicrlN sh.ill be di ciucd lulu piiiiMiilN li.iblc fm .illsiub debts, 
(onti.iets, iir wionX'', ■md bn .ill dam.ici*- or cn-,tv, rL'Co\iied 

111 lespeit till 11 of pio^ukd Lh.it nothing in thi'^ Ait 

sh.ill opLT.il.e to nil re.iM* or diiiiiiii'.h the li.il>ilil\ of .iii\ wom.iii 
in. Ill led before tin* i oiiniioiii eiiieni ol this Art foi .in\ siu li debt, 
eonti.iet, ol \Nroic_;, i-. .iforcs.iul, cxtejit .is to .in* sop.ii.itL* piopeit\ 
Lo which she in.i> hci mne eiil.illed b\ miLuc of tin-. Act, .iiid to whii h 
she would not h.i\e been entitled fm liei si*]).irate uso under tbi* Act, 
bertdiN repc.ilcd oi otherwise, if this Ait liad not p.issiMl ” See 
M:iiri(‘d Women’s I*ropeitv Act, 45 A Ri Viet , c lb, S Ij. E 

[ii) Hu'iband to be liable jot Jus irije's debt'^ ennU acted heftoe matriaqetoa ceratin 

extent 

“A husband sh.ill he li.ible lor the debts of his wife contracted, .iiid for all 
coutraets entered into and wrongs Lomiuittcd b^ her, before in.iiriage, 
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General — (Concluded) 

nu Indiii;; ,iii\ iMljilitif**. Id wIik li sJio ni.i\ hi' so sulijoct under the Acts 
Ui jiiiiil st('( k c'Diiii) mu-s .1*, .ifon'-i.ml, to tlic cxtL'iit of <ill pio- 
])ci l\ \ci Ik loii^iiiR to his wift* wliicli lie bliiill hci\c .icquiied or 

l)(‘C()iin' (‘iilitlid tn lioin (11 tliioimli his wife, .iftci deduftiiiR thoudioni 
.iii\ ii.iMiii lit , made li\ him, .iml .iii\ suiii-^ foi wliudi judRnicnt m.iv 
liaM li(‘i n b(i}ifi luU' n (*«)\( »fil .lo.iiiisl him iti .iii\ procoediiip; at law, 
111 icsjKK I ()1 aii\ •-IK h (h 111-. coTiii.ut'-, oT wiun^s, for or in respect of 
wIikIj lii^wifc wa li.ihlc iicfoic hci m.iiiM^c.is afoics.ud , hut he shiill 
Mul Ik liable lor the saiiK am fiiilhei oi otlniwi-^e, and sin\ Couit in 
\\hi(h a Ini^haiid Ih* ^ued fm .iii\ siu li debt shall lia^e pow'cr to 

diiiit aii\ iiii|iiii\ oi p]o( eediii^-^ whiih it ma\ Ihitik propci for the 
]uir])os( of a-i eitaiiini'^ tile n.ituii , amoimt, or \alui of such propeit\ 
rio\id(d alwa\ th.it iiothiMu n this Ai t < onlamed shall operate 
loiiKiia-e oi dniiini-h Hm li.ibilitx of aii\ husband inaiiied before 
till ( oiniiH IK ( merit ol tin- Ai I for oi in u -pet t of ari\ such debt nr 
othei liabilitv (•! hi- wife a^afort-.iid See Afar i led Women Prn- 
l)erl\ A. I. issj. 1 .', A H)\kI ,( 7 f>, rf 11 F 

(ill) »S'ki/s Jot otiic uiiptiol liohihtu's 

‘A liii'lt, 111(1 Hid wife iiia\ b( joiiitK Hied in le-jieit of .ni\ such debt oi other 
1 m1)i1i1n Iwhetlni lo (oiilr.nl oi foi aii\ wroiiu) (onlr.ieted or incui- 
i((lb> llie wil< bebae m.iiiiaee i-. aioie-.aid if the plaint iff ill tlu' 
.11 1 ion -li.ill ((I. t" e-it ibli-h 111 ^ 1 l.iiiii, iilhii w'holh oi in piirt, 
.iL iin-l lioth <1 tlieiii , ind if ii> .in. '>iii li .lelion, or in in\ action 
bi. iieht in le-pei I of .iiH -iK h debt. oi ||.Lblllt^ a;-Min-.t lh( hiish.ind 
iloiK , It I Hot l••llnd thit till bii'.b.nid i-. li.il)!' in ii'sptK t ol liUs 
|)io|Mii\ of till wil( -o .K i|iiiie 1 ii\ linn or to wIiilIi he shall h.i\e hc- 
I oiiK -••iiilitbd i- .iloii-^.iid, he -IkiIMiim jiidenK lit for his(o-.ts(>f 
di li IK I , wh il( \ei ni.i \ bi ihi le'-nll of the .ii t ion .le.iiii'.L the wife if 
|••lntl^ Mieilwith him , .ind 111 .in\ -.ik h .let ion a^.iin-.t hu-.hand and 
wife |oinll\ lilt appL.ii- thit.the hii^b.md is liable for the debt oi 
d.ini.i'.'i - let i.\, ii d, ol .in\ ]i.irl tin leot the |ndenient to the extent 
of till .inioiint for whuh the hii-.b.ind i-^li.ible -h.ill bi' a |oint ]ud^- 
iiK III .iL’ iin-l tin hu'b.md ])ei -on. dl\ .ind .Le.iinst the wife .is to her 
Kji.ii.ite piopeil-, and i to tin re-idiu*. if .Hi\, of -.iich debt and 
(i.ini.iL'i till iikI^iik lit -h.ill In .i -.i ji.ii.it.L ludL'meiit .leamsl the W'lfe 

.1 Im hei •'ip.ii.ili* ])iopirt\ onh." See Al. lined Women’s Proper t\ 

\. t. bS^^J, IT) .md Ii. \ K I , I 7.7, S 17 G 



THE KAZIS’ ACT, 1880 '. 

(All XII 1)1 IKHO ) 

[ yV/ssvv/ oti flu Uth chilli, ISSi) I 
An Act loi tile Appointiiu'nt ol Prison^ to th(‘ Otlicc of Kiizi. 
WhwiKKas 1)\ till* prc‘jinjl)U* to Act \I of 1SI)J^ (A^f Act to 
}ei)C(i1 the lair iclntiiuj to the officc'< oj llnuhi and M uhamniadan 
Law Offirns anti io Hu otfu cs o/ I\a:i-nl-h'n:aai and of Ka:i, and 
to abolish flic lonnn ol|lcc'^) it ujis (.unoiii^ i)tlici things* tlt^chircd 
that it was inc\[)c(ficiiL that tiir .ippomtiiH'iit of tlic J\a/i-ul-Kiizaat, 
or of Pit\, 'Town oi l\ii^ana Ka/i'^, should hr inadt' 1)\ the (lovt'rn- 
iiiunt, and h, tin* same Act the (M).u‘tmi*nts ud.iijii^ to flic appoint- 
ment In tile ( iovcnimt'jit ol till* said i;ll\cri*s were ic[)calcd , and 
whoiras b\ tlir usa^t' ol thr M iihamm.idan i‘ommiinit \ in souk* jiarts 
of IJiitish India tlir |)irsrnc(‘ ol Ka 'is appointed In the (Tovernmeiit 
IS re(juiu‘d at llie ci*lel>i ation ol mai i la^es and the perloimance I'f 
ceitain otluM iitrs and cri rm-'nio-^/and it is t.liri rloi c rxpi'dieiit that 
till' (Tovernmemt slioiild ai^am hr ('iiipowrii'd to ai)[)omt persons to 
the office ol Iva/.i , It is Inaeln enacted as lollovvs - 

(Notesi 

/. - “ 7/itf Kazts" Act, I8ti0 *’ 

(1) Statement of Objects and Reasons 

Ki)i , sec ( i.iM'lli* «)! Imli.i, IsSO, I'l \ p J1 A 

(‘2) Report of the Select Committee 

l''()r S(-« ii.i .'lu iij Iiidi.i Isso, I’l. \ ji -ii) 1 B 

( 1) DiBCUBBion in Council 

Foi , s/’< 11 . 1 hull i, l.ssO, 111 pj) U.‘», ‘J.OI* .unl liU.i C 

(4) ReasonB for the passing of the Act— History of Indian Legislation relating to 
KaziB. 

“ hndiM llic Aluli.miin.ul.m h.iw llu- K.i i w.i- (liicllv .i jiulu uil oflicet ILis 
pom ip.il piiwfi- 111(1 (lulic- .lie 'L.itcd it -.nine length in the I[cd.i\.i, 
IJodU X\ Ih i*- .ipiHMiitcd l»\ th(.' Si lU , lUid m.iN Im‘ s.iul id htivc 

( dll poll do 1 t(»diii rliid»;( di M.i«jisli.iLi‘ 111 .iddili in lid\M'Mjr, lulu-, 
fumtidio uiidi'i thi' Muh.iiniii.id 111 hiw, tin' K.u i in lhi'< iduntiv, 

. lu'fdic tln’ .uhi'iiL id IhiLish lull', . ppi'Hi - to h.i\(‘ pci fniinol I’ci Liin 

other diitii-'i, p.iilh of .i .iiidp.iilh of .i n hi^ious ii.iluri' The 

priiK ip.il of IhcM' scciii td li.i\r heeii picp.iniii^ .aicstiiiK iiid icgislci- 
111^4 di'cds dl ti.Lii>.fi.i ol piopeil\, eolelu .iLiia^ Jii.ii 0.1^0'., .iiul peiforiii- 
iiig olhci iite'' ciiid ( creiiidiiie^ Lt i-^ not. ;ipp.iienL Lli.il .iii\ of the-^e 
dutie'i wore incniiiheiit on the IC.i/i sui h It is proh.ihle th.it the 
custuni.irv pciforin.ini.e of them b\ him nose i.ithci from Im hciiig ii 
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Act XII of 1880 (the kazis’ act). 

“ The Kazis* Act, 1880 **— [Continued), 

puhlie fuTiotion.irv iind one known bv hi^ ofticial position to be ac- 
(iuaiiiLL'd \Mth the I.iw, lli.in from liis lisiMiitJ:, as Kazi, a gioatei claim 
to perform them than an\ one else 

Such was the position of the Kazi in this country under native (rovernment. 

On the intioduclion of the Uriti-ih lule. Judge', and Magistrates took 
the ])laee ol K izis, and the Ka a in In', judicial capacit\ disappeared , 
hnl. tlie I’liiLish (loveininent, though no longer leeogmsing the judi- 
cial functions of till Kai^a, did imt abolish the office. B\ certain 
Ucgulitions (/i:,) Bengal Ri‘giil iLion XXXIX of 17‘Jo for Bengal, 
Ihhai .ind Ohs',.!, licngal UeguLition XLIX 171)5 foi Bonaies , 
Bengal Itegnlalion X1 j\ I of IHO.i foi tlu Coded Ihovinees , Madras 
Uegnl.ition 111 of ISOH for Madias, r>omha\ Kcgnlation XXVJ of 
1H27 fo» Bomha\, p.i'".4d fimn time to time, the appointment of Kazi- 
ul-Ka/.i it and Kazis 1)\ the St.itc was piovided loi , and the performance 
of their non-jndieial duties was ri'oogniscd 1)\ law. In the case of 
Bmig.il, indeed, certain additional diitie.s wcie imposed on them, 
fflie diilii s of the K.i/i undei these Regulations comprised some or all 
of the tollnwmg, VIZ — 

(1) pic'piiiing and attesting dc*eds of ti.insfer and other law’-piipers , 

(‘2) eelehrating ni.ii i lage*' .ind pre'.iding it divoiecs , 

(3) porfoiniing v.irioiis ntcs and ceromonie'- , 

(1) siipeiinteiiclmg the* sale* ol distV.uiK'd propel l\ and pa\iiig charitable and 
cnhei pensions and .illnwaiicc' 

In the eoui*.e of suhse<|uent legislation, tin* first and last of the above duties 
d( voUed on ollietn-, speeiallv appointcnl loi the puipose, and there re, 
maiind nothing to b< }»eriotm(‘d h\ tin* Kaai but the s(*cond and thud, 
whnh weie puieh (*c*renionial IBider these eiicumstaiiccs it ap- 
pe.iied no longer ni*(*i ssai v th.it the* ( lover nnn*nt should appoint these 
ollieers. Aec'ordingh , in h\ Ac*t XI of that \e.ir, .ill the Regu- 

lations udating to Lin .ip])ointment of K^/as h\ 0()vc*rnment and the 
dutn*■^ to In* dischaigecl hv them were lepealed, hut in order that it 
might hi c leal th.it im mli‘i fc*iein e with the eeremonial functions of 
these oilii*(.is w’.is intLiided, .i section w.is .idded to that Act as fol- 
lows — “Nothing ( onl.iiiu'd in tin-' \c t 'h.ill he eoiistrund so as to 
pi event a K.i/a-nl- Iv.i/aat oi othei Kazi fioni performing, when le- 
ijUirc'd to do so, .niv dutic'^ r# ceiemonic*'. inesenhed b\ the Muh.im- 
m.idan 1 iw ". tiSVr sc'c tioii 2 of Ac*t XI of 1.S64) 

Cert.iin of In'- clutios having thus survived the passing of Act XT of Ifilii, the 
Ka/i Is still a fiinetionarv of loiisiderahle impoi t.iiice in the l^Iuham- 
in.idan eominuiiiiv What w.is oiiginallv in some sense an accidental 
adjuin I ol Ills judii nil olline hii-. become his principal and onlv dutv , 
.ind in sonic* p.irts ol the eoiiritiv at least, the presence of a Xa^i at 
cert.iin rites and ceienionic*s .ippcars now to he considered hv Muham- 
madans essciiti.il from then point of vmc*vv. 

Act XI of liSGl h.is, howev’oi, raised .i clillicultv of .i soit which w.is not antici- 
p.itccl at the time it w.is passed. As mentioned above, the Kazi was, 
under IMuhammadan law, appointed bv the State, .and it has been 
held by the High Courts, both of Bomb.iy and Madras, that tho 



Aot XII ol 1880 (tiik ka/is’ act). 


C83 


/, — “ The Kszis* Act, 1880 -{Continued) 

appointment (.iiinot bo m.nb* rxeept b\ tlie St.ile. But bv Art XT 
»tf IHOl, the SL.itc ilivi'stnl nf tin powi i «'f .ipi)OintliKMit , the 

pn'.iuil)l(* nf tbiit Alt t.li.it It. iiifxpeilicnt tb:»t b 

appoiiitijKMit slioulil L( in.uh b\ ^ InM'iiminnt, it would seem th.it nu 
Vfilid iioinin:itioii to tbi otii' i t.iii iims In* iii.ido 
The iiiLonvoniL'iii’t* lesultin^ in IMub.iinin.id.ui ^ fmin thi'^ st.ite ol thiriR-N, has 
been hron^bt In tbeimliii dI (bivpiiimcnt mi scmm-iI oi'(.imotis b\ 
mombi'i s of th.it cninmuint\, .nid iimii p.u ticul.irh 1 »\ tlir Muh.iiii- 
inad Ills of till’ M'ldi.is l*n -.nii in \ It i< 1 1 in-..idri od th.it the pi.int of 
the iilief th.it soiiobt, vi: tli.it < m>\ i nmiPiit ''lumld oiiec nioie 
undcit.il.e the .ippoiiil ineiil of K.u i is Inii .i n .ison.ible i om ession to 
the w.iiits of the ^Muh.iiiiiii.id.in popnl.ihon 
AVith this obji’ct the K.izi Bill h id lieen piep.iieii It extends in the tirst 

ill'll. inte to ^l.idr.is onh, wbeit the w.nil of dnh .ippoiiited Ka/is 
.ijipe.iis cliK ll\ to hive hi ell fell, liiil it i nut. nils .1 el.iiise empowering 
.111' otbei Tjof ,il < ln\« 1 nin<‘nl in i xtend ii s jii ■iM-'inn , to the temtone-. 
.idininistered li\ it, sboiiM the Aruh.nnni.nl.in- in I liese ten itoi in', here- 
.ittei leijiiest it-, exteii'.inn It < •»iili is le. li-.' il npbts nj dlltie', on 
K.i/is It, snni»l\, 111 oidei to s.itisf\ the w.inis of the Miihaniin.id.in 
( oinniiiiiitN , pioMile.loi (hi .ii*pnmiiiii«iit •! Ki i- 1 »\ (to\i ninieiit, 
leiivinp the position .iiid dulies of the K.i/i , white\er these nia\ be, 
«is the\ now .III To pu M lit .iii\ pos-siliU ini'.ippiehensioii on this 
point, «i s.ivine ( l.iu I hi'iieeii .idde l to tin I’lleet tliiit iiothinp in 
the Ulll Cnllfei > .lllx puti. ’ il ni «*lhei p -WiT' on .i K.lZi ol in.llci's Ills 
piesi'iiee in ees'..ii\ .it .in\ iii i* 1 1 me m olln i 1 1 ii’iiiniiv at wbii li his pie- 
sence is not now iiei e,s ii \ ' Set 't.iii Jiieiil i ilij. c ts .iinl Ue.isoiis D 

(5) Scope and nature of the Act. 

This Act is of .1 periiiissi\e c li.ii.n lei .iiid it « nri 1 » i s no oilniil, .idiiiinistr itivc 
or judici.il powers upon lb. K.i i- Set h’ni l St CJenine (lazetLe, 
Suiipleineiit, ‘ 27 th ,Tnl\, ISSO, p 2 E 

(C>) Who can appoint Kazi under Muhammadan Law 

(rz) It js vei\ (le.ii, iipnii ,il] till ^Tiili.iiiiin.id.in .ml Imniies, ih.il it Mic 
“Killer Ol “Suit in' .lioin wlm h.o the jmwer n| .ippuinLiiie .i l\.ui, .ind 
th.it it IS In'. diit\ to .ijipoint niir, .nnl .ilso th.it wli. n (here is siieh .i 
L;o\enillie pewel .lll\ elei l.lnn «>l imiilllMt !> 'll In lli.il n In e \\\ 'Muhani- 
ni.id.in nih.ibil.nit- wiiImuI the s.nn Imn nl lli" ‘Kulet” is \nid, 
.ind eonti.iiN to Alub.iniiii.id.in law {J’ci S.iU' m-, t' . 1 . ) J B H.C App 
will (xxl P 

( 6 ) The appointment of K.i/a \esLed in the Sult.iii oi ('bn t of .he Stale .ind l.iti 
novel be iightfulK exenisnl l)\ the bod\ of the Muhammadan com- 
munitj , with the sineU* execption of the t.i-.e, mm laie in !iluh.iiu- 
madan countries in wiiiih .l elt^ or di'.Lin i. is uinh i al solute popular 
government, with no piesidmg exeeiituc m.igidi.iii 1 B If C App 
x\iii (x’xx). l 7 VrAinonld J ) G 

(f) “It M iniumhcnt on a Bhief bi .ipjunnt .i Iv i/i m e'.i\ town .ind tlio 
eiiMioiis theieof, when* then m no 1 \ i ’ (Aiiwaii, p , 122 , cited 
in 1 B II C App will (xxxiii). H 

(d) “ The appointei of the Kazi is the Chief i'll his depu<\ ’ Tohfah cited in 
1 B H.C. App. xviii (xxxiii). I 
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(e) When tho Rulfc.iii .ipprnnts a man to tho oftico of Ka/i of a rcitain town, ho 
(loi*s not the K.i/i fif tho ciiMions niihss ht* Ins appointed to 

the ollicc of Ka/i tij ihc town .iiid its <‘ii\nons and the same position 
IS l.iid down 111 the “F’at.iwa l\h.i]i K'h.iii". h’ataw.i Alampin cited m 
3 B H C App x\in (\\\in). G 

(/) Those passages niidouhtedh point i.ither to a personal exereisc of patron.iRC 
l)\ the Ruler or (Io\ern('r, thin to the eoipoiate exeieisc of patronaRC 
h\ the Ruler <ii (io\L!noi in Conneil, 1 B H C App xvin (xxxin) 
(7Vi Ariionld, J ) K 

(f/) T’opnlai eleetion of Ka/i eonld e(»nler no shadow of loRal riRht , it is ahun- 
daiilK eleai th.it the h’xeeutive ' io\«*inment , eithei throuRli its ehief 
in jK'ison oi 111 its t oipoiate ( aj aeity, can alone lawfulh appoint a 
K.i/i sueh .1 funetion.iiN , w'here lLn^ exisiUive Rovernnii'iit, istlier 
jMuliainniad.in oi non-!Muh iinm.idan, (‘xi-^ts; tan in no case he l.iw- 
full\ eleeii'd h\ llie hod\ of the IMuh.iminadan eommuriiU 1 b.H C 
App XMii (xl) {I'et Justice Grose ) L 

{ill When a ^.inail Ri.inted h\ the hjinjusoi Aui.iiiR. ih in AT) Rl'lS did not 
pill port to ( nnfei i heiedit.ii\ Kayi-hip hut w.is a Rr.int of the otiicc 
of K.ui, pers«inalh, to an anee^toi oi the pl.untill, held that the sub- 
^cjiiieiil leioRiiitions m .i]»poin(inenls of nicniheis i>l his f.iiiiil\ as 
Ka. is li\ ii.itnc lioxf innn nts did not pro\e th.it the «»llice w.is ur could 
1 m' ni ide hen‘dit.ii\ 'J B 72 M 

li) Rcpul.ition XXVI (*f 1.S27 lehilinp to the appointment ol Kiizis, w'as re- 
pe.iled h\ Act XI ol lS()i wlnreh\ it i- lec ited th.it it is inexpedient 
that the .ippoinlinenl of K.i i- -hould he made l)\ ( ro\ei iiment The 
I out inu.inei', lhen‘(«>ie, i)\ the Oolle< tor, of .in .illowMiiic to the plaiii- 
lill in JH(»7 ( oiild not he lep.uded .is a i oiisti lu ti\e appointnicnt of 
hull to be k,i/a » B 72 N 

(7) Kazi, Nature of office of 

(n) 'Fhe ollne of Ka/i i- not .i In ndit.ir, «illif i uiiK."-- peih'ip^ h\ spcii.il ( ustoin 
ol till loi alit \ B 10 ! 0 

(/i) Tin follow iiiR ohsei vatioii ol \\ i*-tiopp, t’ rl ina> .ilso Vji noted — 

‘The ]\Iuh.iniin.id.in Tj.iw dor not '.einito leR.iid thi* olln e of Ka/i as horc- 
dil.iM No.iuthoiiiN h.is been ( ited t(» us to show that the eieation 
of .in heirdit.il \ Ka/iship i hr sustained In the Jled:i\.i, Vol. 11, 
Bool. XX, Gh.ipti I 1, It Is s.nd “ It is iin uinhent on the Sultan to 
selei I foi the oilm oi K.ui .i prison who is L.ip.ihle of disih.iiRiiiR the 
duties of It .iiid p.issiiiR deiiei's and who is alsf) in .i superlative 
dcRice just and virtuous, foi the T’lophet h.is said “ Whoevci 
appoints a prison to Mu' dischiirRC of any ottice whilst there is 
anothci amoiiRst his '•iihieLts nioie quaiitied foi the same than the 
persm so appointed, does suieh commit an injuiv with respect to the 
iiRhts of Ciod, the Brfiphet, and the ^lussalm.ins ’ This shows that 
ImrIi peisoii.il iiu.ilifii .itions are to hi> c.iiefullv souRht foi by the 
appointiiiR powri,— a moi.il injunrtion which would he frequentl} 
deleated if the oilier weir made heieditai} There is not a hint, in 
the chapter on Iv izis m the Hedava, that the ollice can be made here- 
ditary.’’ 1 B Cyj (Per Webtropp, C J.) P 
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(c) “ Jl ii In 1 ) 1 * tU.it tin ( Mi\L‘riiniiMit sliDiild, by the lepeiil of Rceju- 

l.fhnij XXVI cif lMi7, li.iM’ .ibiii>M,],t(>(l iIm'h fuiK tjoii of <i 

Iv.i/i, .iiid s<» Llio fi rfiiinitK preMilcMit 

.IS to the of tho title of pei-^otis iissumine the 

ollue of K.ui-iiii olliee which, the 'Miiss.ilni.ui L'lw' itself ordains, can 
t oiiI\ he confer rod h\ the Si. it.4‘ ” 1 Jl (il'J ((>17, (n*^) (7Vr Westropp, 
C f ) iSVc, ilso, I Jl t.lS Note Q-V 

(d) The oiliei- nf a Kfizi !>. not i lieredit.irv e \.itfin nndci lloni Act III 

of 1S71 19 Ih UhO *Z 

(8) Office of Kazi, ancient nature of 

The ofliiM- of K.i/i I ' ,i ’\lnh.iinni nl.iM iilln i‘ SI .im leni .i'. to hi- I’o v.il w ith the 
foundu of Muh.iinni.i(l.iui‘-iii, .ind i;!.uiteil h\ lompeteiit .iuthorit\ 

1 II II C App will (xxm). S.iu-.'.e, C. I ) A 

m 

(9) Muhammadan Law — Appointment of Kazi — Qualifications — Reg. XXYI of 1827 
— Act XI of 1864 -Office of Kazi not hereditary 

(<i) The eii K Inieiii fd Ihunh.iv R»‘enl.it i *n X K \ 1 of lS‘i7 w.is .id verse to .iii\ 
siippo'ition ih rl ilu ollKe-ifk.i i i mild hi* heiedit.u v The ri'pe.il of 
th.it Ke/.'iil.ition hv All XI of l.siil left the ]\Iiih.iniin.id.in L.iw’ .is it 
stood 111 lore the p.issiiie o| ih i' Hemililimi , irid tli.it l.iw s.inetioned 
no ei.inl ol sill h .m olliee in .i ni.m .ind his hens, I fl HT-J B 

(6) 'rile .ippoiiit nieiiL of k i/i lie. e\i lii'.iM 1\ willi Lin* ,n\ereii;ii, oi other chief 
e\e( utive oili. ei of ii,i Si.ili , .ind oui;ht to l>e made wilh the greatest 
I III LUiispei timi with ii e.i,,! iio tin tiine*,- ol the indiMdu.il .ippointed, 
.liiil thoii<;li (he so\eiei';ii lii.rv hiN' fill! power loni.ike the \.it.in 
.lit. II lied to the olln.e o| K,i/i hiiidil.iiv, vet he h.is, undet the 
'Miih.innii id.in 1j.iv\. in* power to m.iui tin* nili. e itse'f so 1 B 033 C 

(c) in the .iliM*ni I of .m i >^l.lhh^Iled loe.il i u-.ioni to that tlh'i t, the oll'i c of 

k. i/i 1 -^ iiol hiieilil.irv 1 r. fill. D 

(d) — \\helhei sui h .1 i*usioiri would he v.ilid ’ 1 15 ()T5. E 

(10) Powers of Kazi Muhammadan Law 

(< 7 ) The powei" of the k.i/.i in relienuis matter-, wen the same .is those which 
ajipeitiin to Civil (’unit of -.upeiioi jiirisdn imri Jlefme .m .ilien.ition 
of tiii-^t piojieitv eoiild hi mule hv i tiiistee the s.im tioii of the K.i/i 

l . . esseiih.il Sii'.lCW.N F 

(6) The olln ( of K.i m is both |udii 1 il .iiid ii Ii'ooih (J‘c) S.ui .se, C ,1 ) 1 BIT 

C. App will Iwi) G 

(c) Aniie'id toll I-. t he 1 and diitv ol hoi. line .1 “I'oniL in whn h .ill 

(jiii'stioiis .iii.iiii; upon m.iiii.n;e .uni ilivoiee, .is well .is olheis aie 
enti'it.imed Uui 115 lit’ win (wi). H 

(d) 'riie sovereign .lUtlioiilv . 111 , liovvevei , ;;r ml tin o|j,i e with the fullest 

powei, ui i.in limit its jiii isdn tmn to parLn ul.ir functions speeially 
’ de-ienitel in the sf/rnri/ of appomiment Jl'id 1 J5 II C win (\xi) I 

(c) The olliee of k.i/i is otn ol tin hi^,di st .intnpnlv, .ind - if e,i.*.it dipnit> and 
eslnii.it loll .inioiinsi Muhamm.id.ins Muh.iinm.ul appe.iis h\ the 
lli'd.iv.i to h.ue hei n hiiiisell ijjpomieil k.ni ol Mei i .1 .md to h.ive 
snhst*i|Uenllv .i pp'»m ted sunn* n hi 1 oiiip.mioiis lo simil.ii olliees 1 
B H. C ^pp will (\xi) [Pet Saus-e, Cl) J 


87 



Act XII of 1880 (the kazis’ act) 


/ —**The Kazis* Act, 1880 " — [Continued). 

if) \s f.u haclv .is IiMTi^ f.in rc.icli. thcK* appuaT . to have oxiRled a 

iis.i^f in Ijonih.u fm all 'Mnli.nimi.nl.ins, with vcis fi'W’ oxcoptioiiH, to 
h.iM' tlu' opci.itivo w'onls of in.im.me oi divoici’ ultuicd in picseino of 
the K.i/i ()i that of his .ippuintod d«nuil\ An fiilis of th.it fact, with 
till' names nnd di's('ii])tion^ of Iho p.iities and ihe witno^^es, topelhcr 
with the a^Mccinent lespcctin^ the .'iinount or lele.isc o^ dower, Ac , 
was then iniinedi.ileh m.ide in hoohs kept hi the K'a/i a^ riieords of 
hisronit Such entries were in.ule .e- f.ii hack as the K.i/aship of 
Nuniddin in the \eai 1 li H 0 Apj) xviii (xxi) K 

(fy) It the pT.ii Li( e we hi lit'ie, ol the Miih.iinm.id.iii communili .imonp-^t 
theiiisehe-i to refei to .ind lie.it those entile-, a- pioof ot the seicral 
in.iUi 1 ' eont.Miied in them, and il is ohMoiish of pre.it puhlie heiiefit 
to Ih.il ( oininuniU to possess the means of jicijiL't iiatinp e\ idonee of 
inatteis so (•‘-seiiti.il to tin pc.iee of 1. inures and to the icpulai 
tr.iijsmission of p»oi)eit\ h\ descent. 1 1> II C App win (x\ii) L 

(//) l'"oi the perfoimani I ol thi'M* M»r \ h es loi the piihlie henelit of th.it eoni- 

iiiunit\, the K.i/i lias iic\ei »eeei\ed .in\ i eiiiiniei .ition fioiii 
till (loMrnniont of liomh.u Fiom tin evidenee hefoie us tho,e 
sirviii" .ippi'ai to h.i\e heeii sole!} reiimiiL'i .ited h\ .i lixed fee foi each 
1 13 II C Apji xMii {x\in M 

Functions of Kazi — Bom Rep XXYI of 1827 

(({) 4’h«- -.111 \ei\ .Kiin.ilelN set forth in the pM.imhle to thi' r>omha\ 

Ri'e XXVI of l.S‘27 whieh ii'iiles that tin olliii ol ka/i i xist-, in 

-CM r.il town' -.uhoidin.ite to the Ihe-idem v of!>onih.i\, “and is iii'ces,.- 
,ii\ foi the jmtposi Ilf iiuIIm ntii .itine .ind »ei oidiiie mortp.ipe«^, .ith'stmp 
duoiii d’and a-''i-tini; in \arion- oiliei lelieioii'- iite^:ind eeTeiiioiiK's, 
ill" same pieamhle iihr-, to ‘ tin inipoit.int n-e- of thi' rdlii e, iiioio 
e-peeialK in Inrnishinp tin mi .uis of -.ettJine iiue-ition^ ol iiihenl.,in( e 
.ind sin ( i"i',ion In tween Iduhamni.id in , ’’ 1 li II.C. App. xvni (xxii) 

[Vci Ainould, J.) N 

(/j) l^ixi cpt ill so f.ir .is he exeiei-.e- the jxiwa'i-i^of .i Judpe in di^poninp of 
ni.itiiinoni.il dispute', tin pimeii).il ruin tioii, of the K.iiii of Jlomh.ij 
.lie thosi of .in .lulhor iv.i'd Uepi'.ti.ir ol ^I.irii.ipes .ind I>ivorecs 1 13 
IJ ti Apj) XMll (XMl) 0 

(c) If tin paitn - wi-'h to poipilii.iti tin « nhineiil tin m.iri i.ipe, the entr\ 
tin H III 111 the K.i/a' ho.»l-i-,|ln hr'.t,llM s lie- 1, and the nio-,t eiidui - 
iiu; iiiediiini ol proiil So if*i',.jl di\on«- a in. in h\ mere word-,, ei’en 
without tin jui-eini' of wilin",!'-, i.in, .nioidinp to Aluh.imin.idan 
l.iw , i Ih I tii.ilh di\orn his wife hut it he wi-ln". the f.iet of tin di\f)i( e 
to hi lep.illv .itli-tidln in list pi i .mil pi 1 1 1 eiiti'iedon the lei olds of 

the K.i/a 1 li 11 V App will (xxmii) P 

((/) ‘ A diMiiie h\ a 111. in s own.nt is.i \.ilid di\oiii' .i-, far .is (lod iseoneerned, 

hut not .IS f 11 .1' m.in i'. i oneeiin d How e.in the l\a/a (when asked 
to le in. Ill \ .1 di\om'd in. in oi worn. in) know of .i divorce h.i\inp been 
pranted unles- it i, eiilend in his hooks " See 1 J> H C App xviii 
(WMIl) Q 

(e) 'I'ln' .i[»poinlnn'nt to till ollni h.id loi i i on^nli'i ahh* niimhei of \oais, been 
made III r>onih.i\ h\ .i s.in.id lunninp in the n.une of the (io\einment 
ol Hi»mh.i\ for till time beiiip, 1 B 11 G App. xviii (xx\iii) R 
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if) Tlif pr(“.i*nci‘ (jf Uu I\.i/i i*? nnf. titi.il In to tMllicr ni.ii n.'icrc 

(M (Ii\(iici> 1( ni.i\ l»<‘, imd would .qipcMi In hr, a dcsiriil)l<' , 

If ^Muli.iiiiin.idiin'^ t•h(K^^L• til ulit.ini, fm IIumi nr droK'o, 

till* .intliL*ntii‘.il ii 'll of thi* K.i/i of Ilninlt.n lluw must to the Iva/i 
.ippointrd 1)_\ (lovi ‘1 nun'iit f I? tli.it piirpfKc Thi‘\ n.iiniot setup a 
I\ i/.i of ihi 11 own if lli( \ do, and the unlawful K.i/i accepts thu 
ollii'i', .nid .issunit'S the pei loiiii.inee of it, duties, he will In' liable to 
.in .If I ion loi ,i distill baiK (' .it the -lint of the l.iwful holdei , .iiid if he 
should ieiei\e feei- l)elon‘;ini» t-i the oliifi. he w’lll In* liahlc tf» lefu^d 
til'- .inifiunt with eo'.ts of suit upon .u (ion hinueht h\ the loRitimato 
K.u 1 1 11 H C App XMii »\\i\l (.Sir R.in-se, C .1 ) S 

NB-Thi,.M- e w. IS decided iindi 1 the old l.iw The law under thepiescnt 
\i I Is dilleiciit Sec '2'2 i\I fj T (Noh*-, i.f i ases), p 1. 

(ri) Kazi, remuneration of --Law before the passing of this Act 

(n) Fees h.ive hei ii iiuincinoi iall\ .uine\. d i.m ihe o(li. .• nf K i/i, .ind the pr.int 
111 Ihi^ .nil lent ollite, .ilthoiejli without nicntion oi fee^ m the hod\ 
of t.he in'.!! Him lit, ( .111 u tin ni with il .i .u ( e, m i.il (o the ^;i.int 
1 11 11 C App will <v'iiil (/'e; S.iU' i C’ I I T-U 

lb) 'riios' he- h.iM been ->0 Imm • 1 ibli-hi d b\ ii-.ie,-, tin K i 'i could after 
pel foiuMiii i- ni.iinl nil .111 nlmii hn (In in .ic, mist the jurtiesfor 
whom (111 \ h id been n mil ii d llllIC \j)p win (xxiiil, Y 

(f I Then* wa- no .mt lioni\ (o show th.it lemunei .a ion to a Ka/.i, li\ tixedaiid 

well -1 nowii fi I' , loi i\i'*e- piiloMind wi- .it \. in. nice with 

Tlluh.nniii nt.ni l.iw oi n- is/i Inl.onlln iomIt.hn tin K.i i of llo,nl).i\ , 
<le\oicd soli h lo the dntn oi tdn "Itni, .iinl lel■l\ln”no support 
Iroiii tin Si, lie, In w i- not onl\ .nil lioi i -ed, 0111 n i|iiiied b\ Muh.im- 
iii.nl.ni l.iw , to .11 . 1 pi i publii Iv I iiown .nid i ■ i ol'iii .i .1 ii'miniei.itinn 

ailln lent lo su l.nii ihe dipnil v of hi olin • 1 11 11 i’ App x\iii 

ixxiii) {I'i'i Sills'.!, CM W 

ill) II the sunn I 1 nine!! i fi • , oi i- i onipeiis it nm foi wimK dom , .ih' ( I' l t.iin 
li\i <1 p n nil 111 . .niM* XI >1 to ihi ili i li n -’e > >1 ollici.il dutie , tin* .ictioji 
lor d.ini.iee- will lie in n sped of tin n inn.ition b\ .i wioiii^fiil in- 
liiidii into tin* olin e , il lhe\ .ne men ijm t ml le- of um ei l.iin .iinount 
.indofnolee.il ohliL’ ition, then pinilii'ii i- .i mere d tuinun. si)ic 
in I'll L ! , In w .11 11 'I » 1 1 1 'll Will 111* 1 Ji.TE C \pp x\ 111 

(xxwill [Vci d Ustiee ch 0 ,1 ) Ihlt -i o |o| tliepie.i'lit l.lW , 11 !M L ,J , 
(Non s ol ( .ises) p I X 

(c) The siiiiis .leeiisloin.ibh t.iKeii h\ tin K i is nl lloinba' in respect of 
main. me-, le in. mini's, di\>»iei's sumniousi-s, Ai w'cn' liA^ed and 
eeit.nn p.iMiieiit-. .iniiexi'd lo tin- di-ih.n^e of oll'i i.il duties, and 
Weie theiefeie siiins in lespei t of tin* j)! i . it mn w1il1"o1 1 i\ a wn'imful 
intiudei .in .if lion eithi i In nu>ne\ li.ni .ind leieived, oi lor dis- 
tiiih.inee of the filln-e. will he 1 1 ’. IfC. \]»p xviii (xxxviii) (/'e/ 

' du'-tn e Close) Y 

if) In e.iilv times everx where and .li ihe pie-ont d.i\ m nm-t Asiatic countries 
uiidi'r IMuh.inini.id.in ruleis, tli ' l\.i.r.is, it seems were suppoi led hy 
St.itc funds, or b\ liudf;rants 1 li II C App win (\\xmii) Z 

(q) In "MefC,! .ind ^ledin.i, their siippfut ha- .ilw.i\s, it .ipjiears, hecii a charp;e 
on the public tre.isur> IBIIC App x\ iii (xxx\ in). A 
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I.—** The Kazis* Act, 1880 **— (Concluded), 


(//) I’ndi'r Ihc I’eshw.is of thu lUkhan, mams wore asMgntd to them 1 
B.]I CJ App. will (x.wMii) B 

(i) In Kashmir at the pivs(‘ntda\, they aie mamtamcd b\ jahaRirs. 1 B.TI. 

C App xviii (xxwiij) C 

(j) In fiomliav no grants of this kind for tlie maintenance of Xazis appear 

over to have existed the Kas-is of Boiiiba\ have always been main- 
tained exclusiveh b\ fees, or at all e\ents bv payments in the nature 
of h‘es, 2 e , by certain ascertained sums attached b\ way of remnne- 
lation to the performance of olluial acts 1 B II C. App, xviii 
(xxwiii) D 

(7.) These fees were not voluntarv pa\nients, “ If llu' K.izi attends, the fee 
must be paid if one wants the Kazi he send*^ for him ” 1 B H.C. 
\pp. will (xxxviii). But see ‘22 ]\1 L..1 (Notes of cases) p. 1. E 

(7l “The K.i/i's fee, IS a remunei itmn for work dniio m keeping records, 

making entries, e'er ” i B II C App, xviii (xxxviii) F 

(ml As a rule, the custoniar\ fc'e-. wme* in\.inabl\ paid b\ all IVIuliaminadanH 
who restored to the l\.i-5i lor the purposes f»[ marriage, divorce, 
settlenu'iit of 111 ill iinoni.il di'.piite-,, jin'ciiii tig extracts from the 
legistcTs, A< 1 li.ll (’ App will (\\’xi\). G 

(n) 'rile inaiii.ige fee was gener.ilh paid beforehand pmsoris on behalf of the 

bride ,ind biidegiomn iltcMidc'd at the Ka/i's oile'e, and informed him 
ol the Tiiinies of the parte*^ and .i lew other par tu‘ulars, of which the 
Ka/i Ml hi'' Naib made an entr\ the f.*i w.is then p.iid, and the da\ 
(gener.ilh the ne\1 d.i\ or the next tint one) lieinglixed for tliemarriage, 
the l\a/a, if ^ikimiiIU invited, or if not his N.iib .itlended and assist- 
ed lu performing the eereiiioii\ ] I5.II t’ App XMii (xxxix) H 

(o) When the Ka/i hiniMdf wms in\ited, .i- appe.iis gerieialh to ha\e been the 

laseanioiig the wealthier IMuh.imm.id.in faniiliis, it was almost in- 
\,iri.ihlv the euslom t«» make him presents ot shawls or piece-goods, 
these wt're gratuities, as distinct ftoni fc-is 1 BUG. App xviii 
(xxxix). 1 

(p) 'Phe sums ieccM\ed h\ the l\.i/i of IIoihImv iii re-^jici t of his otlice of Kazi 

are not mere gratuities, liut.iie fixed .111 J cei L.iin pa} ments annexed to 
the disili.iigi' of ollii lal duties, .ind .11 1‘, therefore sums in respect of 
the pi iMition whereof b} a wrongful intruder an action, either for 
inoncN h.id .iiid lei ei\ed, ^or for disturb.iiK e in the oflice, will lie. 
1 I’l II. C App XMii But see ‘22 Af L J (Notes of cases) p. 4. J 

2 .— “ Act X! of 1864. 

N.B. — Act XI ot ISOl was icpe.iled by the Ri'pe.xling Ait VITl of 180.9 


1 Tins Act may be called the Kazis’ Act, 
ISSU , jind it shall come into force at once. 

It extends h in the lirst instance, only to the territories ad- 
ministered l)y the Governor of Port St. George in 
Council But any other Local Government may, 
from time to time, by notification in the official Gazette, extend it 
to the whole or any part of the territories under its administration. 


ShniL title. C<(»m- 
moiKi'mciit 


Ijocal extent 
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/. — “It extends, etc.” 

N.B.— Tho Act has been cxtciirlcd to ci rtjim di-stiicts, prnviiKPs and in — 

(1) tho Bombay T'losidcncj’, s<*£ Horn B .iiidn , 

(‘2) the Lower Ibovinccs, .see Ben K and O , L\ilcutt.i tla/ctte, Pt 1, 

p 1225 , 

(3) the Punjab, .see Pun R ando , 

(4) liurma— the ^kyab District, .see Bin R A1 , 

(5) Assam, see \ss.im Manual of Local Rub's .ind Oicb'rs, Ld IHOl, p IfiO , 

(0) tho United Pi »Mncos, sc-e U. P K .mil O , 

(7) the Ccntr.il PiDMiiccs — to JubbulpoTc* see C P R .ind ('I 

2. Whene.vur it iippejirs to the Ijo< il (love-i niiient that any con- 

Power to appoint nuBilun- of thi‘ iiliii iiiiiifatLins residc'nt 

Ka/is for an\ local local art a tiiat one or moip Kazis 

.irea 

should lie appointeti foi Midi local area. theJjocal 
Govcrninont may, if it thinks lit, after consulting the piincipal 
Muhammadan residents of such local aii‘a, select one or moio fit 
persons and appoint him or thtmi to lie Ka/is foi such local area 

If anv (jUi stion anses \vlielhc*r anv piu’son has heim ri^htlv 
appointed Kazi und(‘r this section, the dc^cision tlien'of liv rlie fjocal 
Government shall he condusivt* 

The Ijocal ( lovtuaiment ma\ , d‘ it thinks lit, suspend or lemove 
any Kazi appointetl undei this sc^fon who is nnilt\ of an\ miscon- 
duct in the (‘Xt'cution of Ins olliee, m’ who is fora contmunus penod 
of SIX months ahscuit liom t}u‘ loe.il ar(*a for winch Ik* js appointed, 
or leaves such local .iii*a lor tin* puip.i'^t* of ii's'diii^ i‘ls(‘\\ht i e, or is 
declared an insolvent., oi dt'-^nes t“ he disdiaij^ed fiom tin* oltict*, 
or who refuses or lieeouie'- in the opinion of the h ical ( lov(*rrmient 
unfit, or personalh mcap.ihU*, to discliai^t* tlu* duties of the ofhee 

3. Any Kazi ap[)i)inted iiiidei this Act ma\ appoint one or 

more persons as his naih or n.iih', to act in his 

Naib Rjizis 

place in all or anv of tin* mattc'is aiipertainmg to 
his office throughout the whole oi in an\ poition of the local area 
for which he is appointed, and max suspend oi remove any naib so 
appointed. 

When an\ Kazi is suspended oi lemoved undei ^ectioi' ‘2, his 
naib or naibs (if auNl shall be di*emed to iio siis[>ended or removed, 
as the case inav be 

i. Nothin" herein contained, and no appomtiiuait made here- 
under, shall be deemed — 

Nothinp in Act to (d) to confer any judicial oi administrative 

confer judicial or powers on anv Kazi or Naib Kazi appointed here- 
admmi atrati\c*^ - 

powers , or under ; or 
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to render the pre- 
sence of K.i /1 neces- 
sary , or 


to prevent :in^ one 
actinf^ as Ka/i 


(b) to render the presence of a Kazi or Naib 
Kazi nec(‘ssai y at the celebratirm ot any marriaj^e 
()i tile perfoimaiice of any rite or ceremony ; or 
(r) to pi event any person discharging any of 
tlie functions of a Ivazi 


(Notes) 

(ieneral 

I{ight of stranger to officiate as Kazi— Suit by Kazi for remuneration received by 
such stranger. 

(d) ‘\ K.i/i .ippoiiited undct this \ct has no loj’al rij-ht to restrain another 
person fioni disch.irf;ing an\ of his functions or to sue for damages 
.sullcM'd 1)\ him h\ ic.ison of su( h performance. S. A No 1537 of 
I'llO lepoiLi'd 111 M L fl (Notes of cases) pi K 

(b) There Is nothing in tlu* Act wbuh detUres thj,l a Ka/i appointed bs 
( lo\einmeiit Is alone enlitlfd ti» perform the religious service within 
agi\cnaiia HIM. >2.* ( lib) — Weir 117. L 

KUIjMS MAI)K UNDKK TIIK KAZIS' ACT 

(i) 13 KN(}AL 

Xi^tilicaiinn 'laU-il tJii> .‘ilsi Afit?/, i-SSf (piihli^ihed m the Supplement to the Culeiitto 
(iifette of the Hh dune, ISSI, p 

Rules for the supervision of Kazis appointed under Act XII of 1880 

1 As soon as 1 lie A( l ha-i l>ei‘ii extended to au\ district undoi S 1, nr pait of a 

disLiiiL under S I the iM-tiut Rcgisli.ir sh.ill nomin:ite a suiln lent iiumher of persons 
to 1)0 a])poinlel K.i/i^ under S ‘2 1 le sh.ill ^jrei ih the limits within which eichof 

tli(‘ persons so iioinm.iled shall exeicise the luii' lioii'« of Ka/i 

2 1’lu‘lMstinl Kegisti.ir s nomination shall hi' suhmitled to the pc^rmanent 
Commit let . and shall he aeeompaiiied h\ Iheoiigiiial .ipplic.ition of each nominee in 
till ioini a[»p( nded loi-i'lhei with a ccitilieatc ol gool nior.il ihaiacter, .iiid (unless tlie 
.ipplicaiit hold- a ( 1 1 Lilu .lie of Cjuahln ation fioin am Madrassal i‘\oi\ i andidate sliall 
he icijimed In tui nisli a ( erlitii .itc of liis posse-,. mg sulJic lent aef|iiaintaiiee witli tho 
Arahu l.iiignage and the Aliihaimiiadaii law of Alairiage^nd Divone, signed h\ at least 
throe Mulvninnnd in gentlemen of Liiown ie.peetahiiit\ and position, and countei signed 
b\ the Di.tnet IM.igistrate 01 district Judge 


Apphi.ition foi .1])]) •intineiit fjf Ka/i undei Ar-t XII of IMSn (.m bettor tin .ippointnient of 
poisons to the ollicc of Ki/a) .it th.in i distnct of 

1 ‘2 3 4 . r» L () 7 S ‘J 


Name and Age 
usual sig 
nature of 
candidate, 
date of ap- 
lilieation, , 
and address 
mfull I 

I 


I’rofe.sion leathers I’re.c^t Whothei the Wli ether the Hem, ii ks Remarks 
or present|M .i m i‘ I .i in 1 1 \ .inplicaiit i s applicant i sof J)is-of t h cj 
emploN-'aiid ])io. resident eae«|uaintedaci|ua]iited t r i c t Commit- 
111 e 11 1 ol'le-sion of i andi- wiLIi Aiahie, with Muham- ofheer tee. 

.ipplic.int date T’ersian. Urdu madan 1 a w’, 

' IJengali oi oi holds a cor- 

Kiiglish tific.iti' from| i 

1 a Madrassa 


I 


I 

! 
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KULES MADE UNDER THK KAZTS’ ACT— (Conti mfcd). 

(i) 13EN(1 ATj— J) 

8 111 Lhi' seli'L‘lu)n tif K.izis ab-^uluk* iirofi'iiMico hli.ill Ih* t;ivcn t.o 'Nliih miiii.ul.m 
Rcgi-^lir.ii'i nixloi \f t 1 (13 C ) <if lS7h. if fnmifl diilv and if I'vi'i* 

)urisdinlii)n .lx. 'Miib.uniii.iJ.in RfgKti.ir'. withm Un* liimU li\ tlio Di^'liKt 

Rogistaar iindor nilo L .i-, tin* luriMln Li')n «•! .i K.i/i In Mi.- of .in\ Miihani- 

mad.in R 'gisti . 11 , .iin diih (jiLilitioil i.indiilati* ni.u In niiniLii<Lti.'d 

1 TliL' limits within wlin h .i Iv.i/i ^lI ill In’ i[)[) nrit l • .i-f shall cniticidi' .is much 
as possible with the liinit'.nl juiisdiction of AIuh.iniin.i>l in Ih'i^isti.iis. ,i police lliana or 
nutpr)>,L being t.iken a-, the iinibof jiirisili< bimi. .i. «'iir(lmg t-i buMl t irium-.t.ini (■«,, as the 
Licuten.iiit-f Jo\ernoi ni.is fioni tune to Linn* dn“« i. 

5, Tile ( ’oinmittiee ih ill t oii-^ider the I>i-.trii I It-'gi-'hii s nnniiiiiition with the 
othei .ipplie.itioiis, and sli.ill forwiid linn inimiri.it mn , to ( }i)\cMiin( rit with their 
rcmaiks .ind ie( oninioiul.itKni^ 

(j A s. in. id (Ini’U-’o) sh.ill In* gi intcfl {.o t-veis pn '.on .ippointed .is K,t/i in the 
following fill in — 

Snu'id i}^rcn'^r) initic} S L*, Ad Xll nf 

To 


('ah lit! i, tin 


IS.S 


I3\ \ n Lue of the .iiiLhor il.\ eonlet led ii[)<iii Hi^ Honor Lin Hieiil,eii.int.-( io\erniir of 
Rcng.il h\ Ai'L \I1 of l.SSi)(ii> Vet f n llu* .ippointnii’iit ol j)i i on .i K.i/i-.), \on an 
hi’relj\ .iiipointed K.i-a of tlmia foi ih» i elohi.n ion of in.iiiMi>e-» 

and the pel form nice ol oflnn nti* .ind eeie.iionn-^. Alien .ippln ition is niideto\«in to 
poifoim .in\ such fuiiclioiis 


2 It will he \oui dnl\ I'.in fiilh 


• h"-’!.'' iht p’ nnioin of the .il.oieniLiitioiJi'd 


Act 

j This sail id (In eiisid -.h.ill i •nliinn' in (on i until it is nAt»Ued oi suspended h\ 
the said Lieulen.iiit-( loveriioi of I 3 eng.il 

il\ older of His Ilonoi iln Ijii'Uten.int-thw’einoi of 
ill ulmI, 

Seint.iiN to (In i Jo\ei iiiiienl of Heiigal. 

7 Whi’ii .1 K.i/.i deaie- t.o givi up his Ini-m. oi i .ihout. to ha\i peMn.ineiitii 
tlic 1 o' il .iie.i foi whiilihehis he->ii .iiipoiiii,e.l K.i'i, lie shill n poi ( the fill lendei 
his rosiginition, .ind hnn.ird liu In • is. 1 n i an '•Ini"'il .iinl n lutii to f lo\ei niiieiit 

8. , Mvci\ !\i/a sh.ill pioxide him sell .it liis own i'\peiise with i mmI he.iniig tin 
following siipi’is< iiption 111 the I'ei a in (h.ii.ietei — ‘ 'Dn i il of the K.i i oi th.in.i ” 

Thisse.il sh.ill lem.iin in He' pi'is.ni.il lUstod. •■f Ih.' K.i .i , .ind .hill lx dili\ered 
up with his 111 euse upon the de.ith leiinw il ot lesign.itiion ol tile l\ 1. 1 

9 E\erv Ka/' sh.ill he enipoweied to .ippomt .nn numhei of \ nn K i/n wil.liin 
the local aroa for whit h he holds .i lieeiise He sh.ill suhiiiiL Ht e. lines of the s.iid 
Naibs for the consider.itioii .iiid appiov.il of the Distiiet Itegisti.i . .i..d when appinied 
bv the District Registi.ii, the K.i/i shall gi\e e.n li of his '^aihs a letti i of .ippomtnicnt 
bearing hi.s sign.it lire and s« .il ,uid i ouiitei -signed h\ tin- Hislin I llegisli.n 

10 When a K.i/i su^p^-nds or temiwt-s an\ <if his N.nh K.nis, he sh.ill leionl i pio 
ccediiig in his di.iiy Ol “ lo/icnameh.ih,” spetifMn^ the ollenee foi whn h he suspends 
or removes the Naih Ka/a, attei allf)wing the N.nhe\ei\ oppoiLuiiil\ o| siihmittiiig an 
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KULEtf MADE UNDEK THE KAZIS’ ACT— (Confinwcd). 

(i; 

explaiiiitiDii .mil of m.ikiiis duo siilunis-^iou When a K.i/i rolllo^c^s his Naib Kazi, he 
shall recall and revoke the letter ot appointment Rranted to the said Naib 

11 The l)i^tri«*t Registrar ^hall keep a regi^t^'r of Ivizis and of the Naib Kazis 
.ippoiiitod liv tbe Ivazis rospeitiveK In the c’.ent of an} Naib Ka/a being removed by 
his Kazi, as provided for in rule 10, thi‘ Ivazi sh.ill fonvarJ notice of the fact to the 
District Registrar, who shall in ike the neces'.ai v coi roi tion in the register. 

f 

12 Every Ka/i shall keep a diaiy (rozenamchah) of his proceedings, the core- 
monic-, ho perforins, tlie iiiinies of ihe piirtu“^, the dates on which and the places where 
ho attends to perform such icrcinonic«> Such diarv shall be liable to inspection, 
whenever ncLe-isai \ , b\ in^jici-tiiig ollicrrs of the Reg stiation Department, or any one 
spcciallv deputed bs the District Rcgistiai foi that purpose 

Notificatinn dated the 31st May, 13S4. (published in the Calcutta Gazette 
of J6bl, Vayt 7, httO). 

Undci the powci vc-^tcsl in him liv scclion 1 of Ait XIl of IHSO (an Act for the 
appointment of persons to the ollue of Ra/i), the Lieu ten int-Govci nor authoii/es the 
extension of the provisions of that Act to the distncts of Jos>,orc, Nadia, Rajshahai, 
Dinajpur, Kangpur, Pabivi, JJogra, Dacca, Faridpur, Backergunge, Mymensmg, 
Chittagong, Noakh.ili and Tipjieia 

Notification dated the dtd Septenihet, /s.s/ Ipubh^ihed in the Calcutta Gazette 
of /.S.si, J\irt I p Vii)) 

In tile iiolilicatioii of fiOM'iininsit, dated the Dst Mav , IHSt, published at page GOO, 
Part 1 , of the Cab 111 la (ia/ette of the Ith dune, l.ssi, auLlioiizmg the extension of 
the piovisioiis of AitXIl (tithe ISSO (in \'*t tor the app^mtiiient of persons to the 
olliee of Ka/i) to tin* fouiteen distiicts theieiii named foj the Jossoro district lead the 
Kulna distiict 

NotiHcatwn dated the ‘dlth (ktvlei^ i.s.Vi {published in the Calcutta Gazette 
of Part 1, p 

It IS heicbv notified for gencial iiifoiination th.it, under the piovisioiis of section 1, 
of Act XII (»f IHdO (.111 A( t foi till .iDpoinlnnmt of persons as Ivazis), the Licuteiiant- 
(lovoriior .luthori/e^ the exti'iisioii of the said Act to the town of Calcutta and the 
distijcts of the 21 Pargiij.is, .Ic’.soii', .tnil ^lurshidabad, where it sh.ill commence and 
t.ike elTect from the Isl Nttvemlici 

« 

Notification daUd tlo’ I'dli Detembei , IbUl (published in the Calcutta Gazette 
of lb!U, Patt I, //. Uiyj) * 

It is heiehv iKitilicd foi general infiitmatKHi tli.it iiiuler the piovisioiis of seitioii 1, 
of A( t I (15 0) of 1S7(» (.in Act In provide for Llie vohinlarv ii’gistratioii of ^lubam- 
mad.iii and Divorifs', .ind of section 1 n\ Ait XII ot IKftO (an Act for the 

appointment. (»f pcMsoii' a-^ K i/is), tin* J jH‘utcii.inl-t iovenior autlioiizes the extention of 
the .said Acts to the dislm 1. ol I.ilp.iigini ftuiii the 1st Janu.iiv 1892 » 

Notijicatinn ilatcd the 31 st J inuaf y, !SU3 (published in the Calcutta Gazette of 2695, 

Jhntl,p 61) 

It Is heioliv notified fui gcnei.il iiifoim.itioii that uiidei the piovisions of section 1, 
of Ai’t XIl of 1H8U (in Act t'l the .ippomi meiit of jicisoiis as K.izis), the Lieutenant- 
Goveinor auUioii/es the extention of the said Act to the distiict of Khulna 
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liULES MADE UNDDU THE KAZIS’ kCT—{Conttnucd) 

(i) BENGAL— (ro7icZMfM). 

Notification No. , dated the 1st May. JS94- {published in the Calcutta Gazette of 

IbUI, PaU /, p r)5n). 

It IS hereby iiotitird lor f^ciicrjl iiiforiii.ition that imdci the provisions of section 1, 
Act XTT of liSftO (.111 A( (. for the .ipjionitinriit of pci son*, tfj the ofhee of Kazi), the 
Ijicutcn.int-( Jovci Mor authori/es the extension of the s.iul t to the district of Howrah 
with cflect from the In it June, 1H9J 

« 

Notification No. 7IS J D , dated the tth Jum, isO/, (published in the Calcutta Gazette 

of JbOI, Pa^t I, p CCi(i) 

It IS ln'rcb\ notilied for j^eneMl infoi ni.itioii ih.i‘ umlei the piovisioiis of section 1, 
Act XTI of IKSO (.111 act for tin* .ippointinent of potions to theothee of K.i/i), the Lieiitc- 
iicint-fiovenufr .luthon/ri tlie ext»*iisioii of the s.ud Ait lo the disl i k ts of Bnrdwan, 
Bankur.i, Ijiibhuni .iiid Moolis, with etlei t fiom the l.Oth June, 1S‘)1 

Notification No IPib-J., dated the 2Uth July, (published in the Calcutta Gazette 

of IbUo, Pint 7, p. 77/). 

It IS heich\ iiotiticd foi ^^eueral iiiforin.ition th.it undei the provisions of section 1, 
Act XII of 1880 (.111 Act for the appointment of peiions to the oltiee of Iva/i), the 
Lieutenant-( lovernor aiithon/es the evteiision of the s.iul \cl to the district of Cuttack, 
with elTeetfiom the 15lh August, 1895 

Notification No f/J'J-J D , dated the t.*(>th Octobei , IbUo (published in the Calcutta 
Gazette of tbUb, f\ut l,p llIJ). 

It is heicb\ notilied foi oonei.il inform.ition th.it under the priivisions of section 1, 
Act XII of 1880 (an Aet for tlie .ippouitineiit of piuvuis to the oflue of luizi), the 
Lieutenant (roveinoi .lutlmi i/ie- tlu' exteiition of the said A- t to the district of Purnea 
with effect from the lOtli NovciiiImm, 

(11) Bl;MBA\ 

Orders extending the Act. 

(i) In exercise of the powei conferred b\ Ai L XTT of 18.80 (The Ivazas Act, (1880) 

the trovi'inoi of ijonib.i\ in L’ouneil is plnsed to extend the said Act 
to tlie Sholapui, Al.indrup and Moli.il P.irein.is m the Sholapur 
Histiict Stc Notn No 7971^ dated i'ilh November lbb*iy BOG, 
iSbO Pt I,p J(U3 T 

(ii) In exereibc of the power eonfei red h\ Act XII of 18.S0 (The Ivazis Act, 

1880), Ills Excelh ne\ the (huemor of Bomha\ in Council is pleased 
to extend the s.ud Aet to the Baisi and P.iimn Pai^.in.is in the Barsi 
^ T.iiuk.i of the Sholapur DisLiict Notn. No bJ'J'^i , dated Ibih December 

IbbO, B G G , Pt l.p IIM U 

( 111 ) In cxeicise of the power conferred by Aet XII of 18.80 (The Kazis Act 
1880), the ( Jovernor of lJoml).i\ in Couiuil is ple.iscd to extend the 
.^aid Act to the Nati\e Town and Sadr B.izar of Satira See Notn. 
No.JlJU, dated 31st MmchJbbl, B G G , Ib.'sl, Pt 1, p Jbl. Y 
(iv) In exercise of the power eonh'tred liy Aet XII of 18.80 (The Kazis Act, 

. 18.80), Ills Kxeelleiu v the Hi^lit Honnuiable tlio .ioActnor of Bombay 

111 Council IS pleiscd to extend the s^ud Act to the Poona City, Poona 
Cantonment, Kashas Kaida, Taloeanii .iiid Pal al in the Poona Dis- 
trict See Notn No 3379, dated JOth May Jbbl, B G O , Pt /, 
p. 302 W 
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/ — ** Act VJ of 1886 " — (Continued). * 

hrid been contemplated, and mipiht invoUe indefinite expenditure. 
Tiider thc£>o rircumsUni'cs, the Select Committee eamo to the oon- 
clu‘'ion that they would not be ju^-titicd in RoinR further than'Ho insert 
1 piovision enabling Local (lovernments to extend the Hystem of 
V()luiil.ir\ registi.ition cautiously and experimentally to other classes 
within limited .iieas If the result of aiiv such cxpciiment should 
show that there is a genuine demand for .in oxlonsioii of the svstem, 
a strong case would be made out for registration to supply the 
requisite machinery 

“ In the meantime we must be content to woik with existing machinery 
Jioubts h,i\c been oxpii'sscd whether in thoic towns where a svstem 
of registration for statistical purposes alrcad\ exist it will work in 
harmon\ with our new’ s\stcm of regist r.ition for avidcntial purposes, 
but 1 feel pretty eonlident that the difticulties w’hieh have been sug- 
gested mav he overcome b\ suitable administrative arrangements. 
Throughout the greater pai t of the country w’c shall have to loly 
mairilv on llie \oluntarv agciif \ of those ministrrs of religion who 
at present keep registers ol baptisms and burialfj Main of these 
gentlemen have supplied us with useful suggestions, but I observe 
that some of them, do not fulh understand the grounds on which 
this legisl.ition ha- been undertaken Thus a chaplain writing from 
l)elhi remaiks that the existing ceelesiabtiial registers are carefully 
kepi, that the entries arc made under the signature of respectable 
persons, and the particulars given arc obtained from the parties 
concerned Wh^, he asks, should they not be idmissiblc in evidence, 
and why set up what he describes as the ‘cumbrous and expensive 
m.ichincr\ excogitated in the Bill * 1 hope that the machinery pro- 

po'icd will prove to be ucithci cuiiibious nor expensive, but perhaps 1 
did not suliicicntl} explain in introdin.ing the Bill the nature of the 
objection which has been taken to the cvidenec oot.iinablc under the 
existing sv stem It is a pun In technical obji*etion, and implies no 
disparagement of the care with which ccclcsi.isiieal registers are kept. 
There is a section in the Kvidetiec Act which gives relovanec to entries 
in public rccoids made b\ .i public servant in the discharge of his 
ollieial duty, nr b\ aiiv other person in performance of a duty specially 
enjoined b> the law of the couiitrv in which the record is kept, and it 
has been questioned h} hif:jli legal 'iuthnnty whether entries in ordinary 
ecclesiastical legisters fell within the category to which this section 
refers This is the doubt which we desire to remove with the least 
possible disturbance of existing arrangements If those clergymen 
who, we hope, will act as voluntary Registrars will compare the 
revised Bill with the Bill as originally introduced tliov will see that 
the Select Committee have endeavoured to meet their wishes in ever> 
way, and to avoid imposing on them duties which would ho inconafistent 
with the discharge of then ecelO'ii.isLieal functions For instance, the 
original scheme w.is to establish Registrars for specified local areas. 
But it was reprcbculod that, whilst a minister might be willing to act 
•IS Registrar for his own cuiigiegation, he might be disinclined to under- 
take the duty for the benefit of members of othei congregations The 
objection seemed reasonable, and accordingly it will be found that, 
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/. — •‘Act VI of 1886 ’’—(CoTicluded). 

under the revised Bill, ' Registrars maj" be appointed not mcreU for 
specified areas but also for specified classes. Again, we have modified, 
in accordance with wishes which have been expresssed, the section of 
the Bill which directs certain clergymen to send entries to the central 
oRice through their ecelc'^iastieal superiors. This particular section 
has had tu encounter anoihor objection which 1 have been unable to 
remove by amendment, but which I cm satisfactorily explain awa>. 
It ri'feis to ‘ the Churches of Isngbind, Boinc and Scotland ’ in fhat 
order, ,ind I am told, in c»nc of the ptipci-^ finni Bomb.iv, that to place 
the words ‘ Church of Roim ’ infoic the wuriK ‘ Churcli of Scotland ' 
IS an error which will give grave oifom e. Now the truth is that the 
draughtsman wa^ vvhollv gulllles^ of anv ‘^iin.-tcr desire to depreciate 
tbr status of the Church of Scotland , .ind had merely adopted 
an altihal)ctical ariangcnicnt .i- being Mie least invidious If the 
Church of Rome appear^- t.» lake pre« ulerice f)f the Church of Scot- 
land in this section, it i^ meielv bceausc in tbi* 1* ngliv,h alphaboi, as 
an alphabet which cxi-^ted long before an\ of tlii‘ Christian Churches 
WGic dreamt of. the U-tter U takes piecedeiici' of the letter S. As a 
matter of fact, lower down in the same sei bion, the Church of Scotland 
IK, for reasons not unconnected with diauglitsniaiiship, mentioned 
before the Church of Rome 

The chapter relating to registration of marri.iges has, on the advice of a lead- 
ing member of the communitv at Bombav, been extended to 

curtain I\irsi mariiagcs wbicli are at present registered much in the 
same way as marriages under the ChiisLian M. image Acts. 

“The alterations m the chapter relating to the registration of births and 
deaths have been suggi’^ted bv the criLieisnis which vve have received, 
and iJV a further conip.irison with ihe lOngli'-b registration law In 
considering the apphcabilitv of the latter law the Committee have 
boiiie in iiimd the essential dill*reii»e between a system of registra- 
tion which IS universal and compui‘'i)r\ aiici a svstem whieh is partial 
and permissive Thus the Knglish livv impo'ics on certain poisons the 
obligation of giving notice of a birth or death The Indian Bill 
merely requires the Registrar to make an ciitrv on the receipt of 
notice from any one of certain poi-.on& authoiised to give the notice 
and vve have found it pos-^ible to extend this latter class so as to make 
it include all persons who arc likely to be in a position to give satis- 
factory evidence of the event. But we have not --ocn our way to a 
provision authorising nritices, of births and deaths to bo sent by post. 
The whole value of the inex'^urc depends on the register book being 
kept, and the eiilries in it being autheiiticalod in such a manner as 
to minimi/e the risk of a fraud or erior, .iiiJ i( is obviou*^ that a book 
made up of loose ilv-leavcs would be open to sen .us objection on that 
score If this were a compulsory measure, arguments based on the 
difhcdltv and iiicoiivonicnce ol personal attendance would be entitled 
to groat weight But it is only a permis'-ivi' measure, and those who 
wish to take advaiiLagc of its provisions must be prepared in some 
cases to face a certain amf>unt of troulile and expense. Sec Fort St, 
George Gazette, Suppt , ^larcli 3rd 188t), 1. 


89 



702 Aot yi of 1886 (bikths, deaths & maebiages beg ). [Sb. 1 & 2 


CHAPTER I 

Pbeliminaby. 

1 (1) This Act may be called the Births, 
Deaths and Marriages Registration Act, 1886 ; 
and 

(2) It shall conic into force on such day - as the Governor 
General in Council, by notification in the Gazette of India, directs 


Short title and 
commcDcemciit. 


(Notes) 

(ieneral 

N.B. — Sub-Scc (:i) of S I was reptriltd by the Repealing and Amending 
Act XII of 1H‘J1 It ran as follows — 

“ Any power confei red by the Act to make rules or to issue orders may be 
exercised at any time after the passing of this Act , but a rule or 
order so made or issued shall not take cflect until the Act comes into 
force." 


— shall come into force on such day.** 

N.B. — This Act came into force on the Ist Cktober 1888 See Gazette of 
India 1888, Pt I, p 33(*. , 


2. This Act extends to the whole of Ih'itish India i and applies 
also, w'lthin thv dominions of Princes and States 
in India in alliance with Her Majesty, to British 
subjects m those dominions 


Local extent. 


(Notes). 

I British India.** f 

(1) Act where declared in force 

This Act has been declared in foicc in — 

(n) Saiithd] Parganas, .spe S 3, Santhal Pargaiias Settlement Reg. HI of 
1872, as amended b> the Santhal Parganas Justice and Laws Beg 111 
of 1890. 

(6) Diitihb Balucliibtdii, .see D^tish Baluchistan Laws Reg. 1 of 1880, S. 3 
and Schedule. 

(c) Upper Burma except the Shan States, see Burma Laws Act XIII of 
1898, S. 4 and 1st Sch F 

H B.— It has been previously extended there by notification under S 6, 
Scheduled Districts Act XIV of 1874, see Gazette of India, 1888, Pt. I, 
p 528. 

(2) Definition of British India 

“ British India ” shall mean all tern tones and places within Her Majesty’s 
dominions which are for the time being governed by Her Majesty 
thiough the (TO\crnoi-(lcneral of India or through any (4overnoi or 
other officer suboidinate to the (loviinor General of India.” See 
Act X of 3897, S. 3, &ub-S. 7. G 
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^ ^ 3. In this Act, unless there is something 

DcrlnitionR o 

repugnant m the subject or context, — 

“ sign ” includes mark, when the person making the mark is 
unable to write his name . 

“ prescribed ” means prescribed by a rule made by the Governor 
General in Council under this Act : and 

“ Ecgistrar of Lirths and Deaths” means a Registrar of Birtts 
and Deaths appointed under this Act 


i. Nothing in this Act, or in any rule made under this Act, 
Saving of local ‘'ihall attect any law hcretolore or hereafter passed 
pioviding for the registration of biiths and deaths 
within particular local areas. 


T*owerfi exerciseablo 
from time to time 


5 All powers confeired by this Act may be 
exercised from time to time as occasion requires. 


CHATTER IT 

Genehaij I’lEiiisi'RY OrFic'Ks OP r»rnTiis, Deaths and 
Mar I ti AGES 

Establishment of 
general r c g i s t r } 

ofticcH and appoint- 5 (1) Kacli local Goveinuicnt — 

ment of Registrars 
Ciencral 

(a) shall estalilish a general registry office i for keeping such 
certilied copies of registers ul births and deaths registered 
undei this Act, or iiiaiiiages registeied under Act III of 
iy7‘2 (to prorulr a fonn of mantat/r in rvrtain cases)' on 
the Indian Christian Marriage Act. 1^7*2, or, beyond XV of 1872. 
the local bniits of th(‘ ordinary original civil jurisdiction 
of the High Court of Judic.iture at Bombay, under the 
Tarsi Marriage and Jhvorco Act, IRdo ‘J, as may beXVofiSGS. 
sent to it under this Act, or under any of the three last- 
mentioned Acts, as amended l)v this Act , and 
Qi) may appoint to the charge of that offic(‘ au officer, to he 
called the Registrar tieneral of Births, Deaths and 
Marriages, for the teiritories under its ad’iiinistration : 

(2) Provided that the Governor of Bombay in Council may, 
with the previous sanction of the (Tovernor General m Council, 
establish two general registry offices and appoint two Registrars 
General of Births, Deaths and Marriages for the territories under 
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his administration : one of such general registry offices and of such 
liegistrars (Teneral being established and appointed for Sindh and 
the other for the other teriitories under the administration of the 
Governor of Doiiibav in Council 

(Notes). 

/. — General registry office,*' 

N.B.— For (Icncriil RcRistr\ OfhcoB appointed lor — 

(«) A]mer-Mer\v.ira, nee Ai R and G , 

(6) Assam, see Ast-ani fTazette, 18S8, Notification No 118- J, dated 10th 
October , 

(c) Rombay, see Rom , R. and O , 

(d) IJiirina, Rur., R M., 

(e) Coorp, srr (Joorp , R and < ) , 

(/) ^Lidras, nre IM.iJ , R and O , 

(»/) North-Wist b^ontier rroMiicc, nee (lazctte of India, 1901, Pt II, 
p. IdOl , 

{h) J’unj.ib, sec Puri] , R. and ()., 

(i) United r’rnvinoc's of Apjr.i and Oudb, see U P , R. and O. 

2. — ** Registrar Genera! of Births, Deaths and Marriages, for the 
territories under its administration ** 

N B.-l '^or ReRistrnrs ( icncral .ippoiiitcd for — 

(r/) Ajim‘i-Mi’rwai. 1 , sec A] , R and (J , 

{b) A'-sam, see Asmuiu Oa/otl^c, 18H8, Notification No 118-J dated 10th 
October , 

(c) Romba} , sec Rom , R and ()., 

(d) Rntisli R.ilucliistau, see (la/ctte of India, lOfS, Pt IT, p 11G5 , 

(e) Rurma, sec Ruima f la. otic, 1888 IM I/p. 4b9 Rur. R. M , 

( /) Ocntral PioMnccs, see (J T* , R. and O , 

(</} CoorR, see Coorp, R and O , 

(/i) Madras, see Madras last of Iiocal Rules and Orders, Vol. I. Ed. 1898, 

p. '208 , 

(x) North-West Fiontier l*ro>^nce, sec Gazette of India, 1901, Pt. II, 
p 1304. 

fj) Punjab, see Punj , R and o , 

(/,) United Provinces of Agra and Oudb, see U P , R and O 

3,^** Beyond the local limits . ParsI Marriage and Divorce Act, 1865,” 

Extension of the Act to Parsis. 

“ The Select Committee have, on the advice of a leading member cf the 
Parsi community at Bombay, extended to the scattered Parsi tom- 
munities resident bejond the local limits of the ordinary original 
cimI jurisdiction of the High Court at Bombaj the same provisions 
for the more dTcctual registration of marriages as were proposed by 
the Rill to be conferred on the classes to whom Act III of 1872 and 
the Indian Christian Marriage Act, 1672, apply." See Report of the 
Select committee- H 
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7. Each Kegisfcrar General of Biifchs, Deaths and Marriages 

_ , * , , , fehall cause indexes of all the certified copies of 

Indexes to be kept , , ^ 

at Rcneral registry registers Sent to his office Under this Act, or under 

Act III of 187‘2, tlie Indian C-hnstr.in Marriage 

Act, 1872, or the Parsi Marriage and Divorce Act, 1865, as XV of 1872 

amended by this Act, to be made and kept in his office in 

prescribed form. 

8. Subject to the payment of the prescribed fees, the indexes 
Indexes to bo open made shall be at all leasonable times open to 

to inspection. inspection by any person applying to inspect 

them, and copies of entiies in the certifiiul copies of the registers to 
which the indexes lelate shall be given to all poisons applying for 
them. 

* (Note). 

General. 

N.B. — Foj Olficor siuthonzcd to co^rll^ copies of entries given under S. fi in — 

(a) Ashain, see p ‘2G3 of the As^im MiinUfil of Local Rules and Orders, 

Ed., iy‘)3 , 

(b) ljomb{i>, st’e Rom R and 0 

(c) LLidras, ia- ^lad R and () 

9. A copy of an entry givtn imdta the last foicgomg section 

^ , shall 1)C ceitiiK'd l)\ the Ib‘gistrar General of 

Copies of I'ntin's • 

to be iidmissiblc 111 Jhiths, J )eath.'^ and M.irriages, or by an officer 

evidence authorized 111 tins behalt b\ tlie Local Govern- 

ment, and shall be admissible 111 evidence for the purpose of proving 
the birth, death or marriage to which the entry relates 

10. Each liegistrar Geiier.il of Births, Deaths and Marriages 

shall exercise a genei'al supci intendance over the 
of RTg”st*Miis^by Ivegistrars of BiiLhs and Deaths in the territories 

Registrar ( I ener.il. jj. ;xppoiiited 

CIIAPTI'ni III 

Begistration of Births and Deaths 
A. — Apphctifion of this Chaptei 

11. (1) The persons whose births and deaths 
births and deaths aie shall, in the first instance, be registrable under 


registrable 


® this Chapter are the following, namely . — 

(a) m British India, the members of every race, sect or tribe 

to which the Indian Succz^ssion Act, lS(j5, applies, and X of 1865. 
in respect of which an order under section dR2 of that 
Act is not for the time being in force, and all persons 
professing the Christian religion ; 
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ib) in the doininions of Princes and States in India in alliance 
with Her Majesty, J^ritish subjects being members of a 
like race, sect or tribe, or professing the Christian 
religion ; 

(‘2) But the Local Government, by notification in the official 
Gazette, may, with the previous approval of the Governor General 
in Council, extend the operation of this Chapter to any other class 
of persons either generally or in any local area i . 

(Note). 

/— “C/flwse (2).^* 

Scope and effect of clause (2) of the section. 

“By sootion 11, s»ub-Sc'ctioii (2), the Seloi fc Comrdittoc have enabled Local 
(Joveruments, with the previous sanction of the f Jovornor-Gonoral in 
Council, to extend the operation of the chapter respecting the reg,is- 
tration of births and deaths to an\ classes of the community which 
may be desirous of taking advantage of the provisions of that 
Chaptei ” See Report of Select Committee. 

B . — B eg i^t) at ion Es tablishmcnt 
12 The Local Government may appoint, either by name or 
by virtue of their office, so many persons as it 
thinks necessaiy to bo Registrars of Births and 
] leaths for such local areas within the territories 
under its administration as it may define and, if 
it sees fit, for any class of persons within any part of those 
territories 

(Notes). f 
General. 

N.B —As to Registrar*^ appointed under this section for — 

(rt) Ajmor-Merwaia, sec A]., R (). , 

(&) Asstim, sec Absam List of Local Rules .ind Orders, Ed , 1893, p. 273 , 
(c) Bombaj , see Bom , R. and O. , 

Id) British Baluchistan, see ftazette of India, 1903, Pt. 11, p 11G5 , 

(e) Burma, see Bur. R. M. Burma Gazette 1900, Pt I, p. 795 , ibid., 1903, 
Pt. 1, p. G93 , 

(/) Central Provinces, see Central ProMnccs List of Local Rules and 
Orders, Ed , 1S9G, p 210. 

(q) Coorg, sec Coorg, R. and O. , 

(7z) Madras, see Mad., K. and O. , 

(i) Punjab, see Punj., R. and O , 

(^;) United Provinces of Agra and Oudh, see U P., R. and 0., 

Scope and effect of Ss. 12 and 13 

By sections 12 and 13, the Bilcct Committee have enabled Local Govern- 
ments in British India and the Goveinor-Gencral in Council in States 
in India in alliance with Her Majesty to appoint Registrars of Births 


Power for local 
Government td ap- 
point Registrars fui 
its territories 



13. 


for Gover- 
nor (J t* n c r ,i 1 ni 
Council to Jippoint 
RoRistiars for Na- 
tive States*. 
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General— (Co?ic?7tdcd) 

and Deaths for classes of persons as well as for local areas It will 
thus be parcticable to appoint ministers of rclif^ion to be Rc^Ki^itrars of 
Births and Deaths for their own congrcffations only without imposiiiR 
on them duties for which they mi^ht have neither leisure nor incli- 
nation ” Sec Report of Seloct Committee 1 

The Governor Genera! in Council may, by notification in 
the (lazette of India, appoint, either liy name or 
by virtue ol their ottice, sri many poisons as hfi 
thinks necessary to be Ih'^istrais of Ibiths and 
Deaths fur such local areas within the dominions 
of any Trince or State in India in alliance with Her 
Majesty as he may define and, if he sees lit, loi an\ class of persons 
within any part of those dcmiinions 

(Note) 

** I, —Power of Governor General in Council to appoint Registrars fot 
Illative States.*' 

N.B.— Dor RcRistnirb of Births .uid Dc.itb- appointed under thw section 
for— 

(I) Native States in the Bomlui) Presidents, see Brit Enact., NS. 

(W.1), 

(J) States of Puddu Kotr.ai, B.\iiRana]).illo, and Sandur, sec Gazette of 

India, ISS'J, Pt I, p 5'2 , 

(J) State of Ms sore, see Gazette of India, 1SS<>, Pt I, p. 51, and ibid , 181)3, 
Pt I. p JSl , 

(I) 11s dcrabad State, set’ Gazette ol India, 188‘J and IS'JO, Pt. I, pp C21 

and ‘108, rospcctivels , 

(5) Rampur and Tehri State- set G.i/.ette f>[ India, 1891, p 121 , 

(G) Kashmir and Jammu, sec Bnt Phiact , N S (N 1 ) , 

(7) Nepal, see Bnt Enact , N S (N 1 ) . 

(S) Central PniMiices l‘Vudatf»rs Sl.ites, st'i Bnt Eii.iet , N S (Cl), and 
Gazette of India, IS’SO, Pt 1, p 101 , 

(9) States m the Central India Aruicv, stv Bnt Enact , N.S (C.J ) , 

(10) Staten in the Rijputana Arciics, .see Bnt Enact, N.S (Raj.) and 

Gazette of India 1893, Pt I, p 158 , 

(II) The territory of the Raj.i of Nali.iii (Sirmur), 6£’t' Gazette of India, 

1899, Pt 1, p 277 , 

(12) Certain states in Rajputaua, see Ga/.ctte of India, 1899, Pt. 1, 

p ^'>^1 . 

(13) Biluchistan Afiency Territories, see Gazette of India, 1903 Pt I. 

p 910 

14 Evciv Uc*Eistnir of Duths iind Deaths 

Registrar to be 

deemt/d a public scr- shall be deemed to be a public seiYint within the 
meanini;; of the liidiin Venal Code 
15. (1) The Local Government or the Governor General in 

Tottcr to iwiio^c Council. (IS tliu case u;iy be, lUAV suspend, remove 
RegiBtrars. or dismiss any Kegistrai ol Births and Deaths. 


XLVotl860. 
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(2) A Registrar of Births and Deaths may resign by notifying 
in writing to the Local Government or to the Governor General m 
Council, as the case may lie, his intention to do so, and, on his 
resignation being acceiitcd by the Jjocal Government or the Govern- 
or (icncral in Council, he shall be deemed to have vacated his 
office. 


• 16. (1) Every lU^gistiar of Births and 1 deaths shall have an 

OHul* diiil .iiif'iicl- offici‘ 111 the local^ area, oi within the part of the 
.incoof Rcgibticir. teuitoiic's or domm'oiis, foi which he is appointed 

(2) Every Registrar of Births and Deaths to w’hom the Local 
Government may direct this siib-si'ction to appLv shall attend at his 
office for the purpose of legistenng births and deaths on such days 
and at such hours as the^ Registiar-Giuieral of Ibiths, Deaths and 
Marriages may diiect, and shall cause to be jilaced in some conspicu- 
ous place on or near the outer door of his oilice his name, with the 
addition of Registrar of Ihrths and i)eaths for the local area or class 
for wffiich he is appointed, and the da\s and hours of his attendance. 


17. (1) When any Registrar of Births and Deaths to wffiom 

the L(jcal (xoveinment may direct this section to 
Absence of Regis- apply ^ not being a Registrar of Ihiths and Deaths 
^ town of Calcutta, Madras or 


15ombay, is absent, oi when his office is temporarily 
vacant, any person wdiom the Registrai -General of Births, Deaths 
and Marriages appoints in this behalf, or, ifi default of such appoint- 
ment, the rludge of the District Court w'lthm the local limits of w'hose 
jurisdiction the Registrar’s office is situate, or such other officer as 
the Local Government appoints in this behalf, shall be the Registrar 
of Births and Deaths during ^uch absence or until the Local 
Government fills the vacancy 


(2) When any such Registrai of Births and Deaths for a local 
area in the towm of Calcutta, Madias or Bombay is absent, or when 
his office IS temporarily vacant, aii) person w’hom the Registrar 
General of Births, J)eaths and Maiiiages appoints in this behalf shall 
be the Registrar of Jhrths and Deaths during such absence of* until 
the Local Government fills the vacancy. 


(;■?) The Registi ar-General of Ibrths, Dc'aths and Marriages shall 
report to the Local Government all appointments made by him under 
this section. 
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(Note). 

i—‘*The Local Government .. to apply. 

N.B, — This section has boon declared by the Government of Madras to apply 
to all the Registrars appointed by that Government, under the notifi- 
cation issued under the S. 12 See Madras Rules and Orders. 

18. The Local Government shall supply every Registrar of 

„ . u . Births and Deaths with a sufficient number of 

Register books to 

be supplied and pre- register books of births and of register books of 
t^b^provid^ed^^or^^ deaths, and shall make suitable provision for the 
preservation* of the records connected with the 
registration of births and deaths 

C . — Mode of hegiUiation 

19. Eveiy Registrar of Births and Deaths, on receipt of notice 

of a birth or death within the local area or among 
torogistcrb^rths^aiJd which he IS appointed, shall, if the 

deaths of which notice IS given within the prescribed time and 
notice lb given ° *■ 

in the prescribed mode by a person authorized by 

this Act to give the notice, forthwith make an entry of the birth or 

death in the proper register book . 

Provided that — 

(а) if he has reason to believe the notice to be in any respect 

false, he may refuse to register the birth or death until 
he receives an order from the eTiidge of the District 
Court directing him to make the entry and prescribing 
the manner in which the entry is to be made i ; and 

(б) he shall not enter in the register the name of any person 

as father of an illegitimate child, unless at the request 
of the mother and of the person acknowledging himself 
to be the father of the child. 

(Note) 

I — “C/flwse(«)." 

Scope of the section 

By S. VJ tihe Select Committee have provided that, if a Registrar of Births 
and Deaths has reason to believe any notice given to him to be in any 
respect false, ho may refuse to register the birth or death until he 
receives an order from the District Court directing him to make the 
entry and prescribing the manner in which the entry is to be made. 

In the same section and in S. 22. Sub-S. 3, thev have reproduced the provisions 
of S 7 of the Statute 117 and 'dS Vic. cap 88.’’ See Report of Select 
Committee J 

Persons autho- 20 Any of the follow’ing persons may give 

rized to give notice . - i - a i i 

of birth. notice of a birth, namely : — 


90 
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(a) the father or mother of the child , 

(b) any person present at the birth , 

(c) any person occupying, at the time of the birth, any part 

of the house wherein the child was born and having 
knowledge of the child having been born in the house ; 

id) any medical piactitioner in attendiince after the birth 
. and having personal knowledge of the birth having 

occurred ; 

* 

(e) any person having charge ui the child 
Persons aiibho- 21 Anv of the following persons may give 

rizcd to give notice r i i 

of dcMth notice of a death, namely — ' 

U/) any relative of the deceased having knowledge of any of 
the paiticiilars recjuired to be legisteied concerning the 
death , 

(b) any peisoii present at the death , 

(r) any person occupying, at the time of the death, any part 
of the house wdierem tlie death occurred and having 
knowledge of the deceased having died in the house , 

(d) any peisou in attimdance during the last illness of the 

deceased , 

(c) any person w’ho has seen the body of the deceased after 

deatli. 

f 

22- (1) When an entry of a biith or death has been made 

by the Kcgistrar of Births and Deaths under 

dcath^?o^btj ^signed Section Hi, the person giving notice of the birth 

by perbon giving death must sign the entrv m the register m 
notice. ‘ 

the presence of4he Kegistrar : 

“ Piovided ^ that it shall not be necessary for the person 
giving notice to attend before the Ifegistrar or to sign the entry in 
the register if he has given such notice in W’riting and has furnished 
to the satisfaction of the Itegistrar such evidence of his identity as 
may be required by any rules made by the Local Governmept m 
this behalf ” 

(•2) Until the entrv has been so signed or the conditions speci- 
fied in the proviso to sub-section (1) have been complied with 2^ 
the birth or death shall not be deemed to be rigistered under this 
Act. 
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(3) When the birth of an illegitimate child is registered, and 
the mother and the person acknowledging himself to be the father 
of the child jointly request that that person may he registered as the 
father, the mother and that person must both sign the entry in the 
register m the presence of the Registrar 

(Notes). 

/ — ** Provided, etc’* 

N B. — This proviso to Sub-S. 1, hA-- been aibleil by S. 12 of Act IX of 1911.* 

2 Or the conditions compiled with ” 

N B. — These words were inserted b\ S. i2 of Art IX of 1911 

23 The Registrar of Jhrths and Deaths shall, on application 
luade at the time of legisteiiiig any birth or death 

(liant of cel till' i- i ' i i n 

c<ite (if rcRistr.ition h\ the pcMsoii giving notice ol th(' birth or death 

of birth or dc.iih on paviiiont bv him of the prescribed fee l, 

give to the applicant a ceitilicate in the presciilH‘d bjim, signed by 

the Registrar, of having registeied tlie l)irth or deatli 

(Note). 

I,—*’ Prescribed fee ” 

Stamps in which such fees are to be paid 

As to , see (i<i/.cttc of IndiA, lsJ9 I’t. I p. si , P.ir.i 1 1 (c) of Notification 

No. 7S(, SR K 

24. (1) Every Registrar of Ihrths and Deaths in British India 
DufcyofRoRistr.irs send to the Registrar (leneral of Births, 

as to sending (crti- Deaths and Maiiiages for tlie territories within 

tied copies of cntiii's i r i i 

ill register books to which tlie local aiea oi cLiss lor which he is 
Registrar (fciieral appointed IS Situate or resides, at the prescribed 
intervals, a true copy certified by him, in tlie pi escribed form, of ,all 
the entiles of births and deaths in the register book kept by him 
since the last of those intervals 


Provided that in the case of Registrars of Births and Deaths 
who aie clergymen of the Chuiches of England, Rome and Scotland, 
the Registrar may, if so directed by his ecch'siastical superior, send 
the certified copies in the lir'-.t instance to that superior, who shall 
send them to the proper Registiar General of Biiths, Deaths and 
Marriages. 

In this sub-section “Church of England ’’ and “ Church of 
Scotland” mean the Church of England and the Church of Scot- 
land as by law established respectively; and “Chinch of Rome ” 
means the Church which regards the Pope of Rome as its spiritual 
head 
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(2) The provisions of sub-section (1) shall apply to every 
Registrar of Births and Deaths in the dominions of any Prince or 
State in India in alliance with Her Majesty, with this modification 
that the certified copies referred to in that sub-section shall be sent to 
such one of the Registrars General of Births, Deaths and Marriages 
as the Governor General in Council, by notification ^ in the 
Gazette of India appoints in this behalf 

(Note). 

Notification,^' 

An instance of such notification. 

For , see Gazette of India, 1899, Pt. I, p. 424 L 

26 (1) Every Registrar of Births and Deaths shall, on payment 
^ ^ ^ s prescribed fees, at all reasonable times, 

of entries^ in” reg°st^^ allow searches to be made in the register books 
kept by him, and give a copy of any entry in the 

same. 

(2) Every copy of an entry in a register book given under this 
section shall be certified by the Registrar of Births and Deaths and 
shall be admissible in evidence for the purpose of proving the birth 
or death to which the entry relates 

26. Notwithstanding anything in section 19, the Local Govern- 
ment may make rules ^ authorizing Registrars 
viflwn°°for°”egiBtra- of Births and Deaths, on conditions and in circum- 
births an^d de&thT^ stances to be specified in the rules, to register 
births and deaths occurring outside the local areas 
or classes for which they are appointed. 

(Notes). 

General. 

Scope of Section. « 

“ By 8. 2G, the Select Committee have proposed to empower the Governor- 
General in Council (now the Local Government) to make rules autho- 
rizing Registrars of Births and Deaths, on conditions and in circum- 
stances to be specified in the rules, to register births and deaths 
occurring outside the local areas or classes for which they have been 
appointed. Events occurring in the course of journeys, or in places 
for which Registrars of Births and Deaths have not been appointed, 
may by those rules be made registrable.” See Report of Select 
Committee. M 


" May make rules." 

Rnlei made under 8. 26 conjointly with Ss. 28 and 86. 

For , see Gazette of India 1888, Pt. I, p. 336 ; ibid., 1894, Pt. I, p. 436. N 
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2— ‘ ‘ Local Oovernment. ' ' 

N.B. — These words were substituted for the words “Governor General in 
Council ’’ by S. 3 of Act IX of 1911. 

D — Penalty for False Information, 

27. If any person wilfully makes, or causes to be made for the 

Penalty for wilfully of being inserted in any register of births 

giving false inform- or deaths, any false statement in connection with 
any notice of a birth or death under this Act, be 
shall be punished with imprisonment for a term which may extend 
to three yfears, or with fine, or with both 

E,. — Correction of Enors 

28 (1) If it is proved to the satisfaction of a Registrar of Births 

^ and Heaths that any entry of a birth or death in 

Gorrectioh of entry “ 

in regiRter of births any register kept by him under this Act is erro- 

or deaths neous in form or substance, he may, subject to 

such rules as may be made by the Local (-rovernment i with 
respect to the conditions and circumstances on and in which errors 
may be corrected, correct the error by entry in the margin, without 
any alteration of the original entry, and shall sign the marginal 
entry and add thereto the date of the cfirrection 

(2) If a certified copy of the entry has already been sent to 
the Registrar General of Births, Deaths and Marriages, the Registrar 
of Births and Deaths shall make and send a separate certified copy 
of the original erroneous entry and of the marginal correction there- 
in made. 

(Notes). 

“ Local Government. " 

N.B. — These words were substituted for the words " Governor General, in 
Council” by S. 3 of Act IX of 1911 


CHAPTER IV 

Amendment of Maiieiage Acts. 


Addition of new 
section after section 
13, Act III of 1872 


29. Aftei section 13 of Act III of 1872 (to 
provide a foim of marriage in certain cases) the 
following section shall be inserted, namely . — 


“ 13-A. The Registrar shall send to the Registrar General of 
Births, Deaths and Marriages for the territories 
oertIfiTcop°o” of Within which his district is situate, at such 
entries in marriage- intervals as the Govt rnor General in Council from 


ceroincaie oooji j j. i j. j? i i i 

the Registrar Gene- time to time, directs, a true copy certified by him, 

ral of Births, Deaths form as the Governor General in Council 

and Marriages. ^ i , 

from time to time,,prescribes, of all entries made 
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VI of 188C. 


by him in the said marriage-certificate book since the last of such 
intervals.” 


Amcndmont of the 
Indian Christian 
Marriage Act, 1872. 


30 In the Indian Christian Marriage Act, 
1872 (Act XV of 1872), the following amendments 
shall be made, namely — 


(a) at the end of section 8, the words “ ‘ Registrar General 
of Rirths, Deaths and Mairiages ’ means a Registrar 
General of Births, Deaths and Marriages appointed 
under the Bn ths, Deaths and Marriages Registration 
Act, 1880,” shall be added , 

(i) for the words ” Secretary to the Local Government ”, 
wherever they occui, and for the w’ords “ Secretary to 
a Local Government ” in section 79, the words 
“ Registrai (reneial of Bn ths. Deaths and Mariiages ” 
shall be substituted , 


Hr) ^ ^ ^ 


(rf) in section 81, aftei the words “Registrar General of 
Births, Deaths and Marriages ” the w’ords “ in England ” 
shall be added 


(Note) 

/ “ Clause (c) ” 

N,B.— Clause (c) in this section, which simoiidcd S. 02 of Act XV of 1872, 
was repealed In the Christian Mai nage'Aet, 1872, Amendment Aet 
II of 18!)!, S 4. 


Addition of new 
section after section 
8 of the J’arsi Mar- 
riage and I)i\orce 
Act, 18G5. 


31 After section 8 of the Parsi Marriage and 
Divorce Act, IRor) (XV of l8(j/5), the following 
section shall be iBScrted, namely — 


“8- A. Every Registrar, except the Registrar appointed by the 
Chief Justice of the High Court of Judicature at 
Bombay, shall, at such intervals as the Governor 
General in Council from time to time directs, send 
to the Registrar (jeneral of Births, Deaths ^.nd 
Mairiages for the territories administered by the 
Local Government by which he was appointed a 
true copy certified by him, in such form as the Governor General, 
from time to time prescribes, of all certificates entered by him in 
the said register of marriages since the last of such intervals.” 


Transmission of 
certified copies of 
certificiites in mar- 
riage register to Re- 
gistrar General of 
Rirtbu, Deaths and 
Marriages 
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CHAPTER V. 

Special Provisions as to certain existinw Registers 
32 If any person in British India, oi in the dominions of any 

Permission to per- Pnnco oi State ill India in alliance with Her 
sons having custodN _ ^ i /• i . i i i j i* 

of certain records to jM&JChlY, hitK lor tno tlint^ uGlU^ tilG CllstOCi V ul 

oM^ycM^o baptism, naming, 

trar General. dedication, death or huiial of any persons of t,he 

classes referred to in Section 11, snb-S il), or of any legister 
or record of mariiage of any persons of the classtvs to which Act 
III of 1S7‘2 or the Indian Christian Mairiage Act, 1872, or the xv of 1872. 
Parsi Marriage and lli voice Act, LSiir), applies, and if such register XV of 1865. 
or record has been* made otherwise than in ])eilf)t‘mance of a duty 
specially enjoined by the law of the country in which the register 
or record \\ as kept, he may, at any time before the first da\ of 
April, 18911 send the legister or recoid to the fiftice of the Begis- 
trar General of Births, J )caths and ^larruiges lor the territories 
within which he resides, or, if he leswles within the dominitms of 
any such Prince or State as afoicsaid, to such one of tlie Kegistrars 
General as aforesaid as the (tovei'nor General in Council, by notifi- 
cation in the Gazette of India, (hi et*.ts, in this behalf 

(Notes). 

! At any time 1891** 

N B —The wordb “ .iL timo before the 1st (l,i\ of April, IftUl " in the 
middle of S 12, wore sub titiitcd foi thj v\niJs “ ►Mlhiii one veArfrom 
the date on which this Act comes into force ” li> the Act WI of 1890, 

S. 1. 

2 —** Notification, * * 

Instance of such Notification. 

For an , see Gazette of India, 1899, Tt I, p 424 0 

33. (I) The Governor General in Council may appoint so 

Appointment of P^^^bons as he thinks tit to be Commissioners 

Commisbioncrs lo for examining the registers or records sent to the 
examine registers Registrar General of Bii ths, Deaths and Marriages 
under the last foregoing section 

(2) The Commissioners so appointed shall hold otlice lor such 
period as the Goveruur General m Council, by tht‘ cider of appuint- 
meut, or any subsequent order, directs 

34. (1) The Commissioners app anted under the last foregoing 
section shall enquire into the state, custody and 
authenticity of every such registei or record as 
ma\ be sent to the Registrar General oi Births, 

Deaths and Marriages under section ;12 , 


Duties of Commis* 
Bioners. 
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and shall deliver to the Begistrar General a descriptive list or 
descriptive lists of all such registers or records, or portions of 
registers or records, as they find to be accurate and faithful. 

(‘2) The list or lists shall contain the prescribed particulars and 
refer to the registers or records, or to the portions of the registers 
or records, in the prescribed manner 
, (3) The Commissioners shall also certify in writing, upon some 

part of every separate book or volume containing any such register 
or record, or portion of a register or record, as is referred to in any 
list or lists made by the Commissioners, that it is one of the 
registers or records, or portions of registers or records, referred to 
in the said list or lists. 


35. (1) Subject to the payment of the prescribed fees, the 


Sciirches of lihts 
prepared bv Com- 
missioners and grant 
of certified copies of 


descriptive list or lists of registers or records, or 
portions of registeis or records, delivered by the 
Commissioners to the Registrar General of Births, 


Deaths and Marriages shall be, at all reasonable 
times, open to inspection by any person applying to inspect it or 
them, and copies of entries in those registers or records shall be 
given to all persons applying for them 


(2) A copy of an entry given under this section shall be certified 
by the Registrar General of Births, Deaths and Marriages, or by an 
officer or person authorized in this behalf by the Local Government, 
and shall be admissible m evidence for the purpose of proving the 
birth, baptism, naming, dedication, death, ^urial or marriage to 
which the entry relates 

(Note). 


General 


N.B. — For officerb appointed under S 35 (2) in, — 

(1) Bengal, bee Ben , R. and O. 

(2) Bombay, see Bom , R and O. , 

(3) Burma, see Bur , R.M. , 

(4) Madras, see Mad , R. and O , 

(5) Punjab, see Punj , R. and O , 

(6) United Provinces, see U P., R and 0 

35-A. (1) The Governor General in Council, if he thinks fit, 

luav, by notification in the Gazette of India, 

Constitution of ' / i <• 

additional commis- appoint more commissions than one tor the 

tiiis'^Chapter'^^^^^ purposes of this Chapter, each such commission 

consisting of so many and such members as he 

may by a like notification, nominate thereto by name or by office, 

and having its functions restricted t) the disposal, under this Act 
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and the rales theieunder, ot the registers or records sent under S. 32 
to such Kegistrar General or liegistrars General as the Governor 
General in Council may, by a like notification, specify in this behalf. 

(2) If more commissions than one are appointed m exercise of 
the power conferred by sub-S (1), then refeiences in this Act to the 
Commissionei s shall he construed as references to the members con- 
stituting a commission so appointed 

(Notes) 

General 

N B — This section was added by S. 2, Act X\ 1 of ISDO 

/.— ** Commissions.” 

N B. — Fill Commi'-sioiUT appointed iindci this section in — 

(1) The Bombay T‘rcsidenc\ , sec Bom , R .iiid (). , 

(2) Burma, see Bur , , 

(S) Madras, sec Mad., R and (i 


CHAPTER VI 
Rules 

“ 36 (1) The Local Government may make 

Rules 

rules to cany out the pui poses ot this Act 

(2) In particulai and without prejudice to the generality of the 
foregoing power, such rules may — 

(g) fix the fees pavable imdei this Act , 

(/;) pieseribe the foims re(]Uirc d for the puijioses of this Act ; 
(e) prescribe the time within which, and the mode in which, 
persons authorized undet this Act to give notice of a 
birth or death to a Registrar of JJirths and Deaths must 
give the notice , 

(d) prescribe the evidence ot identity to be furnished to a 
Registrar of Dirths and Deaths b\ persons giving notice 
of a birth or death in cases where personal attendance 
before such Kegistrar is dispensed with , 

(e) prescribe the registers to be kept and the form and 

manner in which Registrars of Dirths and Deaths are 
to register births and detiths under this Act, and the 
intervals at which they are to send to the Registrar 
General of Births, Deaths and Marriage^ true copies of 
the entries of births and deaths in the legisters kept by 
them ; 


91 
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(/) prescribe the conditions and circumstances on and in 
which Kegistrais of Births and Deaths may correct 
entries of biiths and deaths in registers kept by them ; 
ig) prescribe the particulars which the descriptive list or 
lists to be prepared by the Commissioners appointed 
under Chapter V are to contain, and the manner in 
which they aic to refer to the registers or records, or 
portions of registers or records, to which they relate ; and 

(Ji) prescribe the custody in which those registers or records 
are to be kept 

(8) Every power to make rules conferred by this Act is subject 
to the condition ol the mles being made after previous publication. 

(4) All rules made under this Act shall be published in the 
local official Gazette, and on such publication shall have ettect as if 
enacted in this Act " 


(Notes) 

General. 


N.B. — Thih becfcinii ^^.ls suljstituted for the old S. 3() ))V Si 4 of Act IX of 
1911 . 'Pile nld S. .J() ^tood thu'. — 


Power foi (tO'sci- 
iior (rcncnil in 
Council to make 
rules. 


Ill .idditioii to iiu\ oLlioi powei to make rules impliedly or 
oxprossl\ (oiifoiicd l»\ tins Act, the (lovcrnor General in Coun- 
cil iii.w mak» lilies — 


(а) to fix the fees p.i>.iljle undci this Ail , 

(б) to prescribe the foiiii'^ recjuired for the purposes cl tins Act , 

(c) to prescnlic the time \Mtlnii winch, and the mode in which, pctsoiis autho- 

rized under tins A( t to notice oJ .i biitfi or death to a Registrar of 

Births and Deaths mu''t give the notice , 

(d) 10 prescribe the registois Lc» be kept and the foiiii and manner in which Re- 
gistrars of Births .iiid 1 leatlis are to registoi births and deaths under this 
Act, and the iiitei\.ils ,it wdiicli thex .in* to send to the Registrar General of 
Births, Deaths iiid ^Liiiiages triu'^upies of the entries of births and deaths 
in the legistcis kept b\ them , 

(<j) to presci ibc the piirtiiubiis whiih the desciiiitivc list or lists to be prepared 
by the Coininissioneis .ippoinled under Chaptci V are to contain, and 
the manner in w'hicL tlie\ are to lefcrto the registers of records, or portions 
of rogisiers oi rcioids, to which thev relate , 

(/) to prescribe the custodx iii which those registers oi records arc to be kept ; 
and, 

c 

{<D gcncr.ilh , to c.inv out the purposes of this Act. 

(1) Continuation of rules heretofore made by Governor General in Council. 


“ All rules heretofore made under Act VI of 1886 by the Governor General in 
Council shall, after the commencement of this Act (IX of 1911), be 
deemed to have been made by the Local Government.” See B. 6 oi 
Act IX of 1911. 
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Qetieral—iConcludci}) . 

(2) Rules made under this section 

, conjointlj with Ss. ‘28 ainl Sfi, (!a/et.te of India, Pt. I, 

p. 330, and ibid, 1894, Pt. I, p 130 P 

(3) Fees prescribed for attendance at private residences. 

N,B. — For fees piobcnlied for attcnd.incc at private residences in — 

(1) Burma, see Burma Rules l^laiiual 

(2) Madras, see Madras Rules and (hders * Q 

(4) Rules framed by the Government of India as to fees 

Koi , sec Cl.i/ctte of India, 1H!M. Pt a, p 580 R 

(5) Rules for the guidance of Commissioners appointed under Ch V 

For , fla/.cttoof Indii Pt 1, p 715 S 

(0) Rules for the guidance of Commissioners appointed under Ch Y 

P^or , fijimed with roR.iid to the poweis (onferierl 1)\ this section, see 

( i.i/ette of India, 1890 and 1892, Pi 1, pp 715 .iml 123, icspeotivelN T 

37 lltcpcalcd hi/ S 'j < 1 / .]</ IX 0 / Ifjll | 


(Notes) 

N B. — The old S 37 ‘.tood thus — 


Procedure for iniiK - 
ing and publication 
of rules. 


“ (1) Tilt* ('Ovcmoi (M'licT.il in Cniiin il sh.iH, before making 
1 ulcs undi’r tins Act i»ul»li'.li di.ifl of the* proposed rules in 
siu'li m.innei .isina\, in his opinion, bi'-ullicient for the inform- 
ation ofpoison-^ liL«‘l\ tc* 1)0 .ilU*(*t( il thL‘Ti'l)\ 


(2) There shall be published with the diafl .i imtiee spe(if\iug <■ date at or after 
which the draft will be taken into eonsider.ition 

(3) The Governor Geneial m Council hall leecMvo .iinl eoiisidei an\ objection or 
suggestion which ma\ bo iinidi Iin !iii\ p»M-ctn with lespeet to llic.* draft before the date 
so specified. 

(4) Evei> rule made imdei this Act sh.ill l»e piildishi'd in the Ga/ctte of India, and 
the publication in the Gazette* of Indi.i of .i iiile puii>orlin^ to be made under this Act 
shall be conclusive evideiiei that iL Inn been dnh ni.idt* ” 


EULES AND OEDEJiS MA])E UNDl^lJ ACT VI OF 1880 

1. -GENERAL 

Date of operation of Births, Deaths and Marriages Registration Act, 1886 (Yl of 
1886). 

No. libit dated the liltk July Ib.S6 . — The Governor Geuer.il m Council is pleased 
to direct under S. 1, subsection (2) of the Births, Deaths, and ]\r.iiiiages Registra- 
tion Act, No. VI of 188G, that that Act shall come into force on the first day of 
October, 1888. 

\see Gazette of India, 1988, Pt I, p 330 ] 

Rules under the Births, Deaths and Marriages Registration Act, 1886 (YI of 1886 l 

No 1173t dated the lUth July ibSS — The Gnvcrnor Geneial in Council is pleased to 
publish the following rules made under Ss. ‘2(i, 28, and 3G of the Births, Deaths, 
and Marriages Registration Act, No. VI of 188G 

1. In these rules unless there is something lepugnaiit in the subject or context, — 
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T. — OENERAL — (Co7iti7iued) 

(1) “ the Act ’ means the Biiths, Deaths and Marriages Registration Act, 1886 

(2) “achedulc” means a schedule to these rules 

(3) “ Rcgistrar-Geneiiil ' and “Registrar" mean respectivclx a Registrar-General 
ofBiiths, J)e.'iths and Marriages and a Registrar of Births and [)eaths 
appointed undi r the Acl and 

(4) “sign “used with reference to a person who is unable to write his name 

• includes mark. 

2. Notices of biiths and deaths shall he in the forms set forth in Schedule A and 
Schedule 15, respecti\(‘l\ . 

3. Ever\ such notice shall be signed b\ the peison giving it and ‘shall spccifv the 
capacitj in which the peisnn ( laiins to be .luthniMcd to give it 

4. Every suchnotKc shall oidinariK bepnsonted to tlii‘ Rcgistiar foi the local 
area in which the bnth or death occurred within three months of the date of the birth 
or death to which it refers, as the ease ina\ be 

Provided that the Registrar may, of his own authority for anv icason which he 
considers sufficient, accept iiotnu of a birth oi death at an\ time within six months 
from the date of its occuriciice and with the spt‘iial sanction in wilting of the Registrar- 
General after that time. 

5. An appeal again -.t an ordci of a Registrar refusing ti> ri*gistei a birth or death on 
any othei giouiid than that referied to in pTioviso in) to S 1‘) of the Act shall he to the 
Regibtiar-dcneial who may in hi* di'soretioii cither contirm the older of the Registrar 
or direct him to rtgistm the birth oi disith. 

G Registcis of Dirths and deaths- shall be kept m the foims set forth in Schs. C 
and D, respectively 

7. When a birth or death has oct iiricil dining a )onrne> , or when a person giving 
notice of a bnth OI death wa^ compelled Indulv, oi uigcnt necessity, or unavoidable 
accident, to leave the local are.i in whuli sik h birth oi doath occuirod so soon after its 
occurrence that he was unable to give the prcstri bed notice to the Registrar for that 
local area, 

any Registrar mav receive notice of such birth nr death and register the same as if 
it were a birth or death which h.id oi eurted within the hiCiil area for which ho has been 
appointed 

8. The provision-^ of Rule I, as to the time within which notice of a birth or death 
must be given, sh.ill apply to every notice of a birth or death given under the circum- 
stances described in the last foregoing rule 

9. In every ea'-c of a biith or death admitted to registration under Rule 7 the 
Registrar to whom the notice of the birth or death is given shall record in his register 
the reason why the notice was not given to the Registrar of the local area within which 
the birth or death occurred, and shall within one week from the date of the registration 
of the birth or death forward to the Registrar-General, and to the Registrar of the local 
area within which the birth or death occurred, a copy of the entry in the register re- 
lating to the birth or death. 

Every Registrar shall paste into a book kept by him for the purpose all copies of 
entries received b\ him under this rule, and the book containing the copies shall be at 
all ^reasonable times open to inspection by any person desiring to inspect it, 
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I. “GENERAL — (Contmued) . * 

10. The RegistraiF for any local area including a port may register any birth or 
death which has occurred on the high seis on board any ship arriving at such port — 

Provided that notice of the birth or death is given to such Registrar within sixty 
days after the arrival of the ship. 

In the notice of such birth or death and in the entry thereof in the register there 
shall be specified in lieu of the name of the pi icc at which the name of the ship on which 
the event occurred and the name of the Comin.inder of the ship and the approximate 
latitude and longitude of the ship'^? position at the time of the birth or death. * 

11. Everv certificate of registration of a birth or death given by a Registrar under 
section 23 of the Act shall be in th • form set foth in Schedule Is. 

12. At the foot of cveiy ( op> of an ontr\ given und(‘r S or S. 25 of the Act there 
shall be written a certificate dated and subsenhod hv the Ucgistrar-Gencral or officer 
authorized under S 9 or fiy the Registrar a'^ Lhe case nii\ be that the copy is a true copy 
of the entry. 

13. Even Registrar shall keep in the form set forth in Si h P a register of all 
certificates of regi‘5tration anil copies of entiies given b\ him. 

Everv Registnr-dcnoial shall keep a regi^ti i iii a simil.ii form of all copies 
given bv him of eritrie'i in the cei tilled topics of the Registers sent to his itfiii e 

14 The copies of entin-s, biiths .uid deiths with Registiais are required by 
S- 24 of the Act to send to tlie Rcgi'itiai-Geiieial "hall be eerlilied in tbe foimset forth in 
Schedule G, and shall be sent at intenaK of thiei months on or as nearly as possible 
after the 1st January, April, Juls and Octobi* in each vear 

Should no entries be made in a register during the preceding three months, a 
certificate to this effect shall be sent to the Registrar -deneral 

15. The inde\es which arc reijuiied b\ S 7 of lhe Act to bo m.ide of the 
certified copies of the n*gisttis of bnths, deiths and maiii.igcs sent to the otticc of the 
Registrar- General shall be in the forms set toith in Sch. H, Sch. I and Bch. J, 
respectively. 

Everv entrv in an index shall be m.ade alphabeticallv with rcfeicncc to the initial 
letter of the name of the person indicated bv the entrv. 

In the index of cei titled copies of enlrie" of marriages, the tiaine of both the hus- 
band and the wife must he indexed. 

In the case of the person of fihiiopoan desceni the initial letter will bo the first 
letter ol the .surname , and in the ease of anv other person the fiist letter of his name 
and not that of his rank, title or class. 

16. A Registrar may, of his own motion, correct in manner prescribed in S 28 
of the Act any error in form made in an entiv of a birth or death in a register of 
births or register of deaths kept bv him uiidei the A( t. 

^n every case in which an entry is eoiToeted under this rule intimation theieof shall 
(if practicable) be communicated within one week from the date of the correction being 
made to the person who gave the notice of the birth or death 

17. When an erroi in substance in anv ertrv of a birth or death in a register ol 
births or registei of deaths is asserted to h.ave been made the Registrar may correct 
the error in manner prescii bed in S 28 of the Act on applicatim made in writing 
and signed in the presence of two witnesses attesting tbe .signature by any person 
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1.— GEHERAIi— (ConcJiided). 

authorized under S. 20 or 21 the case may bo to give notice of the birth or death to 
which the entry relates — 

Provided that the Registrar is satisfied that the application is well founded. 

An appeal against an order of a Registrar under this rule refusing to correct an 
asserted error in an entry in a register shall lie to the Registrar-General who may in 
his discretion either confirm the order of the Registrar or direct him to correct the 
error. 

18. Without the special sanction in writing of the Registrar- General an applica- 
tion for the correction of an entr\ in a legister of births or legistcr of deaths shall not 
be entertained after the expiration of one }car from the date on which the notice of 
the birth or death was given. 

19. The sums specified in Sdi K shall bo the fees payable under the sections 
of the Act there referred to — 

Provided that soldiers and non -commissioned officers of Her MajestN 's Regular 
Forces and all seamen shall be exempted from the payment of any fees. 

20. Pivery Registrar- General and everv Registrar, who is a Government servant 
and not a minister of religion, shall keep a register in the form set forth m Schedule L 
of all fees realized under thc'ieiules, and shall forwaid such fees at the end of each 
month to the nearest treasur) to be credited to Government The Treasurv Officer 
shall give each Registrar a certificate of the amount so credited, and the Registrar shall 
send a copy of tho certificate to the Registrai-tieiieral Rogistiars who arc not Govern- 
ment servants or who .irc ministers of leligion may ictain foi their own use any fees 
which they may realize under these rules. 

SCHEDULES. 

SCIIKDULK A 
Notice of a Bitth 

(Rule 2). , 

To the Registrar of Biiths and Deaths for {local area oi class). 

1, A.B. (name, description and icsidence) biang {here state the cnpaiity in which 
the person claims to be authorised to <jive notice). hcreb\ give notice for the purposes of 
S. 19, Act VI of 1880, that on (date) at (place) J, A B. or m> wife, C. D or C. D. {name 
and description) was delivered of a , and 1 request that tho said birth may be 

registered. * 

„ . -Signature. 


schedulp: B. 

Notice of a Death. 

(Rule 2). 

To the Registrar of Births and Deaths for (local area or class), 

I, A.B {name, description and residence) being (here slate the capacity in which the 
person claims to be authorised to give tJu’ notice) hereby give notice for the purposes of 
S. 19, Act VI of 188G. that on (date) at (place) mj (sfn/e relationship) C D. (name and 
description) , or G D name and description, died of , and request that the said 

death may be registered. 


Signature, 
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schedule c. 

Register of Births. 

(Bulc ()). 

1. Scridl number 

2. Date of birth. 

3. Place of birth. 

4. Name, if any. 

5. Sox. 

6. Name, race, religion, and occupation of fathei ^ 

7. Name, race and religion of mother 

8. Signature, description and rcaidcnco of jicr^on giving notice. 

9. Signature, description and residence of mother and person acknowledging 

himself to be father (coZmium be used in the cise referred to in S. 19, proviso 

(6), and S suh-S 3) 

10. Reason why notice w'as not gi\en to Regi>.tiar within whose local area birth 
occurred [column onlif to be used in the case of a bi}lh teqisteied under Rule 7). 

11. Date of registration 

12. Signature of Rcgi^ttrar 

13. Rectification of ciroi in ciitr\ 


SCHEDULE D. 

Reqistc} of Deaths 
illulc (> ) 

1. Serial number. 

2. Date of death. 

3. Place of death. 

4. Name, sox, religion and occupation of dcL 0 .ibed 

5. Name, race, religion and occ upation of parents of deceased. 

6. When deceased was a married woman or a widow', name, race, religion and 
occupation of her husband or late husband 

7. Age of deceased. 

8. Cause of death. 

9. Signature, description and residence of ptison giving notice. 

10. Reason wh} notice w.i^ not gi\cn to Registrar w'lthiii w'hosc local area death 
occurred (column only to be Utcd in the case of a death legistered nyider Rule 7). 

11. Date of registration. 

12. Signature of Registiar. 

13. Rectification of error in cnti\ • 


SGJIKDULE E 

Certificate of Reqishation of Birth or Death 
(Rule 11.) 

Certified that I ha\c this da\ registeied the biiLh ^or death) to which the entry in 
the Register of Births (oi deaths), of which a true cop> is above wiittcn, relates. 

Dated the of 

A.B.. 

Registrar of Births and Deatte 
for [local area or close). 
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SCHEDULE P, 

lieqvster of Certificates of Registration oi Copies of entries granted. 
(Kulo 13). 

1. Serial number 

2. Name and rc'jidcncc of pcibon applying for ccrfcilicato or copy. 

8. Date of application. 

‘1. Nature of certificate or cop> granted. 

6. Date of grant of certificate or copy. 

* 6. Fee paid. 

7. Initials of Kogistrar 

8. Remarks. 


SCHEDULE G. 

Certificate of truth of copies of entries sent to the Lieqistiar General. 

(Rule 14 ) * 

Certified that the abo\e, \shich contains entries fiom No. rcgaidirig to 

No. rogaiding , is a true c()p^ of .ill th(‘ entries in the Register of 

Births (or Register of Deaths, as the case may be) kept me foi the throe months end- 
ing the das of 18 . 

Dated of 

_ - - Signature. 

Registrar of Births and Deaths 
’ for (local area oi class). 


SCHEDULE H. 

Index of cei lifted copies of Registers of Births. 
(Rule 16). 

Name and sex. 

Father’s name. 

Date. f 

Place. 

Reference to certified copy of register 


SCHEDULE 1 

Index of ccitijied copie'^ of Registers of Deaths. 
(Rule Is) 

Name and sox. 

Father’s name. ■ 

Date. 

Place. 

Reference to certified cop> of icgister. 


SCHEDULE J. 

Index of certified copies of enhies of mairiaqes. 
(Rule 15). 

Name of (husband) (wife). 

Date. 

Place. 

Reference to certified copy of entry. 
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SCHEDULE K. 

Fees leviable undet Ss. 6‘, lid and lid of the Act, 

(Rule 19). 

(i) Under section 8 for iii^peetioii of indcxe** m the C^Ilice 

of a Registrar-General — 

(a) For the first jear 

(b) For ever\ additional year, four aun.u up to a 

maximum for one inspecuon ol 

(ii) Under settion 8 for each (opy ol an enti\ in a 

certilu'd copy of a legistei in the ofiu c ot a Rogi-.- 
trar-fJeiieral. 

(ill) Under -.CLtion 23 foi a ccitilieale of n ^’I'^LiatKiii of 
1)11 th 0 ) death. 

(i\) Uiidei scetum 25 foi siMieh in .i legistei oi IniLli'.or 
deaths — ' 

(rt) for the lirst \eai 

{b) for o\orN .iddiLional \eai, foui .inn.i> up to a 
maxiimiin foi one search oi 

(v) Under hcetioii 25 lo** each i op\ nf .m eiiliv giNcii hv 
a Registrar 

SCIIKDILI L 
liCiJlsU t of 
(Rule 20) 

1. Serial iiumbei 

2. Date of leccipL 

3. From whom leecived 

4. On what account rei ci\ed 

5. Section of Act under which c h.iigc.al)li . 

0. Amount of fee 

7. Signature of Kcgisti ii (leiuial oi oiiiter aulhoiised under seLlioii 'J of the Act 
(or ReqisUar as the case may he) 

8 Signatiue of Tre.i>ur\ olli- i il, and date ul lei i ipL in treasure 
9. Remarks 

(6Vc Ua A tu nl liiilia, iSSs, Pt J, p. 3J(>).» 

CommiBBioners for the purposes of the Act. 

No. JjJd, dated the 170' ihtohe}, — In i \i i< He ol the powei confeiied h\ -.ec - 
tion 35-A (1) ol tile liiillH, IkMth-., and Mam.ige- Registi.il i.m Act, VI oi 18S(., as 
amended Ac i. XVI of IH'JU, the ‘loveiiioi tiein-ial in Council is jileased to .ipp-ant 
the undermentioned po'son- to be Commissionei ■. loi the puipoie of e\.imining and 
vcrifMiig the rcgisteis ol leeoids which Imm* alicMch Ihm n oi ma\ heieaftei be sent 
undci section 32 of the Act tc' the Regntiai -General of Jin tin, Deatln and ]\Lirii.iges 
for the Madras Presidenev — 

The Regntrar-Geueral of Biitli-, J)eath.^and Maiii.iLicH foi the Madras Presi- 
denc} . 

The Registrar of the Madias Uiocesc. 

The Reverend E. H Di'siha 
The Ro\erend J C I’cattie 

(Set Gazette of India, IS'JO, Pt I, p 711), 

No 1525, dated the J 7th Octobet, 1^90.— In exereisc of tbu powei conferred by 
S. 35-A (1) of the Births, Deaths and Mai rages RegHtiation Act, VI of 1886, as 
amended by Act XVI of 1890, the Governor Geneial in Council is pkabcd to appoint the 

92 
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undermcD ti on cd persons to be Gommibsioners for the purpose of examining and verifying 
the registers of records which have already been or may hereafter be sent under S 32 
of the Act to the Rcgistrar-Cieneral of Births, Deaths and Marriages for Bengal — 

The Rcgistrar-Gener.ll of Births, Deaths and Marriages for Bengal. 

The Remembrancer of Legal Aifairs, Bengal. 

The Registrar of the GalcutU Diocese 

{See (l.izotte of India, 1890, Pt. I, p. 744). 

No 13^7^ dated the 11 th October, 1890 , — In exercise of the power conferred by 
S 35-A (11 of the Births, Deaths and Marriages Registration Act, VI of 1886, as 
amended by Act XVL of 1890, the (roveruor General in Gouncil is pleased to appoint 
the undermentioned persons to be Commissioners for the purpose of examining and veri- 
fying the registers or records which have already been or may hereafter be sent under 
B 32 of the Act to the Registi.ir-Gciieial of Biiths, Deaths and Marriages for the 
North-Western Provinces and Oudh — 

The Registrar- General of Births, Deaths and Mairiages for the North-Western 
Provinces mid Oudh. 

The Legal Remembrancer to the Govciiiment of the North-Western Provinces 
and Oudh 

The Secrctai\ to the Board of Revenue, Noith- Western Provinces 

Gazette of India, 1890, Pt I, p 744J. 

No, dated the 17th Octobn , 1690 , — In exeicise of the power confcirod h\ 

S l»5-A (1) of Ihf' Births, Death and Mamages Registration Act, VI of 1880, as amend- 
ed by Act XVI of 1H90, the ( Jovernur (h*in‘ial in Council is pleased ti» appoint the under- 
iiiciitioned persons to be Coinmissioneis fni.the purpoM' of examining and \erif>iiig the 
registers or lecoids which ha\e .ilieads been or iii.is lieie.iflei be sent under 8 32 of 
the Act to the Registiar General of Births, De.ith^ and M.uiiages for the Gcntral 
Provinces 

The Registrm-Gciieial of BiiLli^, De.iths and Marri.igob for the Geiitral 
Provinces, 

The R(‘gisliar of the Coiut of the Judicial Gommissioiier of the Geiitial 
Thoviiices 


{Sec Gazette ol Indi.^, 1890, Pt 1, p. 711) 


No. 1331, dated the I7t/i LktoUt, 1690 — In exercisi- of the power conferred bj 
S. 36-A (1) of the Births, Dt itlis and Marriages Registration Act, VI of 1886, as 
amended h\ Act XVI of 1890, the Governor General in Council is pleased to appoint 
the uiidei mentioned pci sons to be Comniissioners for the puiposo of examining and 
verifying the legibtcis c)r rcM Olds vvhieh h.ivc alieacU been ormav hereafter be sent 
under S 32 of the Act to the Regisbrai-GciBial of Births, I)eathb and rMairiages for 
Buima — 

The Rcgistrai -General of iliiths, Dc.ilhs .ind INlaiiiage^ for Burma. 

The RegisLiai of the- Ctunt of the Rceoicler of Rangtjon. 

'J’hc Registrar ol the Kangouii Diocese 

{See (hizette nf India, 1890, I’t I, p 745) 


No. 1533, dated the J7th (ktobn, 1690 — In cxeicise of the power conferred by 
S 35-A (1) of the Births, l)eat)js and Maitiages Registration Act, VI of 1886, as amended 
by Act XVI of 1890, the Govetuor Geneial in Council is pleased to appoint the under- 
mentioned persons to be Coininissioner^ foi the purpose of examining and verifying the 
regibteib or reioids with have alrcadv' boon or mav heicatter be sent under 8. 32 of the 
Act to the Kcgistiai -(Tcneial of Biiths, Deaths and Mairiages for Assam — 

The RegHtnu General of Births, Deaths and I\Iariiages for Assam. 

The Deputy Coiiimipsiuiiei of the Khasi and Jamtia Hills. 

{See Gazette of India, 1890, Pt. 1, p. 745). 
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Rules for GommiBsioners appointed under section 35- A (1) of the Act. 

Nol53o, date the 17th October, 1H90 . — In o\ercis4- of the powers confoneJ by S HG 
{e) and (f) of tho Births, Deaths and Marriages Kegistration Act, VI of ISSG, the 
Governor General in Council is pleased to fiaine the following rule-, for tho guidance of 
Commissioners to be appointed under S 35-A (1) of the above Act as amended by Act 
XVI of 1890 - 

1 The descriptive lists to bo prepared by the Commissionerb appointed under 
Chapter V of tho Act shall show, in three separ.ite cl.isses, the registers or recoids, or 
portions of registers or records — , 

(a) relating to births, baptisms, namings, or dedications , 

(b) relating to marriages , 

(c) relating to deaths or buiials. 

2. blach list shall show in each clis^, m alpliabotical order the places at which the 
rogistcis or records, or ijortions of registers or reeoids tliLMein lefeired to, have been 
kept. 

3. The volumes of tho registers or ie<ords, or portions of registers or records, 
kept at each placo shall lie shown in the ll•^t according to the chionologieal si'quonce of 
tho entries therein , and thi* number sc» a'>signrd t<» cich volume m the list shall be 
written or impressed on the outside of such \oluine 

4. The pages (»f ivach register or leeord, oi pomon of a lepi^ter or record, examined 
shall be numbered in cons(>cuti\e order , and ilie total ninnoiT of the pages in each 
register or record, or portion of ii register m leeord, shall lie entered in the descriptive 
list. 

5. The entiic^ in each Near in eveiN re‘ 4 .-i.< i ni ie« oid, oi portion of a legistcr nr 
record, examined shall be numbered m eoiiseeutiNc in ler, nnIich this has not already 
been done, and the total number of entiie- for i e b Nt.ir in e.w h ii‘gister or record or 
portion of a register or rc( ord shall be shown in the di '•crii)Li\e list, toyethei with tho 
dates of the tir'<t and 1 ist enlrn‘•^ 

G. PlNorj blank space, blank page, inl-r lineation, and eiasiirc found in each 
register or record, or portion of a legi'^lei or ie<oiJ, wdieii e\amined b\ tin* Commis- 
sioner.-. shall be indn-ated then in b\ .i >.L.iiiip impiL'.'^eJ , .mJ the d«*'sei iptue list shall 
show in appiopi late I nliimii'. on wli.il iMge-. in e.u li register oi re< oul, or porLion.ot a 
icgi.stcr or record, such impiessioiis h.i\e been in.ide, 

7. Entries in registers or lecords, or portion-, of legisteis oi ie( ords, which purport 
to be true copie.s onl\ shall be indu.ited therein Iin a stamp impres-,i'd, and the descriptiNC 
list Rhall show on what pages in eaeii legi'-n-i or reiord, or portion i>l a register or rccoid, 
such impressions have been made 

8. Every dcsci iptive list shall furthei -.how in appropriate columns the following 
particulars — 

(1) the name and deseiiptiou of the person from whom each regNtoi or rccoid, or 

portion of a register or record, to which it relates was rei eiNed , 

(2) tho names and descriptions of the persons bj whom such legistei or record, or 

• portion of a register oi record, was kept , 

(3) the class or classe.s of persons to N\hom the entries in sue h register or record, 

or portion of a register or record, relate , 

(4) tho condition of each register or record, or portion of a icgistcr or record, or 

any other remarks relating thereto as the Commissioners may think fit to 

record. 

9. The descriptive list shall be in the following form 
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10. Any registers or records dealt with b> Uonimissioners undi-r Chaptc'i V of 
the Births, Dcjiths and Marriages Registration Act. 1880, may be dt posilcJ in the 
office of the Rcgistrar-Gcnenil of Biiths, Deaths and ^r.iiri.iges with tin* con son I of 
the custodians of thcm> In the absence of such consent the registers or rccoids shall 
bo returned to their custodians. 

{See Gazette of India, 1890, Pt I, p. 715). 

Fees payable under section 35 of the Act. 

No. dated the iiCth October, ISUt — In continu.ition of the NotifK.ition Oj'the 
Government of India m the Home l)epaitmen\ No 117J, dated the 19th July, 188S. 
the Cloveinor Gcneial m Council is pleased to publish the following iiiles undei section 
3G (a) of the Births, Deaths and INIarriages UegistMlmn Att, VI of 188^. 

1. The following foes shall be pasable undi'i section ‘15 of the said Act, 
namely — 

Pees. 

Rs. A V 

For inspection of tbe descriptive list «>f registers or re- 
cords deluded lo the Kr‘gistiai-( iineial b\ Com- 
missioners appointed under Chapter \ of tin* said 
Act .10 0 

For each eop\ of an entry in anv register or iceord 

dcscril»ed in tlic abo\e-meiitioned des( riplivc lists 10 0 

Provided th.it soldiers and non-eoi.iniissn»ned otiners oI Her M.i]e-,t\ \ Regular 
Forces and all seamen shall be exempted fiom tin* paMuent ol tin* ioiegoing fees, when 
the same arc pa\able to a Regutrar-( ienei.il oi ,i Government serv.int who is not a 
minister of religion. 

2. When fees piij.ible undei the foregoing rub .ire u'leived by a Registiar-Gone- 
ral 01 any person lu*nig a Government sei v.int and not .i ministpi rif n ligion h.iving 
the custodv of anj such registers or reeordis .is afores.ud, thev sh.ill be entered in a 
register and otherwise tre.iti'd, as if thev were fees u.ili-ed undei the rules published 
under the Notification No. 117.1, d.ited 19tli Julv, 1888, uIm.vc referred to. When such 
fees arc received bv anv OTihei peisoii, thev m.iv be retained bv such person. 

(See Gazette of India, 1.S9J, Pt 1, p 580 ) 

Fees for the attendance of a Registrar at a private residence. 

No, l-3G-hS, dated the 17th Januaiy, JS.SO — Resolution — With its letter dated the 
15th September last cited m the picamble to the Re-^olution the Government of Madras 
forwards a copy of a general order of that (loveriiment in pai.igr.iph 11 of whuh it is 
suggested that in cases in which a person is unable to attend .it llie dhee of the 
District Rigistrai and requires Ins presence at Ins private residence foi the purposes of 
section 22 of the Births, Deaths and Marri.iges Registration Act, VI of 1880, the same 
fees should be charged for such attcnd.inco as arc levied umh i sec tioii 78 of the Indian 
Registration Act, 1877. The Governor General m Council obstaves that for the pur- 
pose of registering births and deaths, Act VI of 1880 contemplates the attendance 
of parties at a Registrar’s oflicc. If, however he is requested to attend at a private 
residence. His Kxcolloncy m Council secs no objection to bis doing so if he thinks that 
course nocessarv, on payment of a fee foi such attendance and of such travelling allow- 
ances as may be prescribed under S. 78 of the Indian Regutration Act, 1877, for 
similar attendances under that Act, 
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His Excellency iii Council is accordingly pleased to direct that a fee of Rs. 10 shall 
be charged for evcr\ attendance at a private residence. In rule 20 of the rules promul- 
gated by Home Department Notification No. 1173, dated the 19th July, 1888, it is 
provided that a legisier (in the proscribed form) is to be kept of all foes realised under 
those rules, and that the foes should bo credited to (Tovernment. The fees referred to in 
this Resolution should be treated in the same way, but the travelling allowances may 
be appropriated by the Registrar, who will receive no travelling allowance from 
Government 

(See Gazette of India, 1889, Pt. I, p. 115). 

Rules for guidance of CommiBBioners, appointed under section 35-A (1) of the Act, 

as amended by Act XYI of 1890. 

No. 306, dated the 4th Mtncli, JSUii —In exercise of the power conferred by section 
3G ( 9 ) of the Biiths, Deaths and ^rarnages Registration Act (VI of 1880), the Governor 
General in Council is plea'^od to frame the following rule for the guidance of the 
Commissioners appointed under section .‘15-A (3) of the above Act as amended by Act 
XVI of 1890 — 

The certificates in writing required by S. 34 (3) of the said Act shall be signed by 
not less than tw’o Commissioneis 

(See Gazette of India, 1892, Pt. I, p. 123). 

See Statutor} Rules and Orders, 1907, Vol II, pp. 1081 to 1100 

II.— BENGAL. 

Notifications No\, J13, IIU and l!i(), dated the 8th January, 1901 {published in the 

Calcutta Gazette of 1901, Vait I, pp, ,‘il^lo). 

No. IIS — In exercise of the power eonfeired by section 85 of the Indian Christian 
^rarriage Act, XV of 1872, the Lieutenant-Governor is pleased to declare that, in every 
place in Bengal to which the said Act applies and for which a District Judge has been 
appianted under the Bengal, North-Western Provinces, and Assam Ci\il Courts Act, 
XII of 1887, such Judge shall bo deemed to be the District Judge for the purposes of the 
fir>.t nientnaicd Act ^ 

No 119 — 111 exercise of the juiwers conferred by section 02 of the Indian Chri.stian 
Marriage Act, XV of 1872, the Lieutenant Governor is pleased to direct — 

( 1 ) that the rcgis-ter-book referred to in that section shall be kept in the first form 
prescribed in Schedule IV to the said Act, and 

( 2 ) that the extracts referred to 111 that section shall be made in the form proscribed 
in Appendix I to tins notification, and shall be deposited in the office of the Registrar- 
Gcneial of Births, Deaths and Alarnagcs on the 31st December of each >car, 

II.— Rules. 

No. l'*0 — In (‘xercise f»f the pow’crs conferred by sections 82 and 83 of the Indian 
Christian Maniagc Act, XV of 1872, the Lieutenant-Governor is pleased to fix the 
following fees and to make the following rules for the disposal of such fees, the supply 
of register-books, and the preparation and submission of returns of marriages solemnis- 
ed under the said Act. 
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— Fees shall be levied and disposed of in the manner prescribed in the 
following table — 

I 


For what purpose levied. 


(1) For reeciviiiR ciich ! 
notice of marriage . ■ 

(‘2) For publishing each 
notice of marriage 

(8) For the issuing of ' 
each certificate bv a ^larri- 
age Registrar 

(4) For registeiing each 
iiiainago b\ a Marriage 
Registrai 

(5) Foi cveiv prolcst 
against, or prohibition of, 
the issue of a man lagc 
ccititicate b\ a Marriag** 

Registiiii 

(6) For allowing a 
search to be made in the 
marriage legister-book, oi 
for scaiching ccitiluale^ 
duplicates, OL copies f(»i .i 
period of not more than 
one N eai or (in cases iindei 
sections 37, 01, 03 oi 0*1) 
two \ears 

( 7 ) Ditto for evciN addi- 
tional \eai . • 0 J 0 0 10 0 ‘2 0 ; I 

(8) For giMiig copies oi I 

duplicates of cel liticates 10U]00U*10'I ^ 

‘2 (1) Ri‘gi'-tcif and i.»un-. '.li.ill \\liei.e\ei leijuircd be 

Supplv of registei-. supplied t<» M.irna^c Hegistrai- b\ Liu* Supci intciideiit of 
and loniis gratis 

StationcM flee of iliaigc 

(2) I'nc full set ol rcgi'^lers and foinis sh.ill bi‘ -upjiliod b\ the bii]^eiii]1.endent of 
StatioiU'ry ficc of charge to beciised miiiislei'. .ind to persons .luLboiised tu giant 
ccrtifirate. of marriages 1 m tween Native Chn^tiaiis. 

3. (1) Registers and forms ro«juiied Iw any iieisoii u leiied to in -nb rule (i?) ol lulc 2 
aftei one full -.et has been furnislu'd under that -^uli-rulo ma\ 
be supplied bv the SuperiutendeiiL of Stitioneiv on pavmciit 
being made for the same out of the fees icceivcd by nuch peisons 
under rule 1. 

(2) When the Superintendent of Stationery reecnes an indent undci sub-rule (1), 
he shall intimate to the indenting ollieer the eost of tin* legistei . and foinis i('(jiiiicd 

(3) The iiideii ting ollieci mU'it send the amount of such lo-t to the iiearcol enil 
treasui\, with a chalan, in duplicate, stating the date of tbo Supeuntendent's inti- 
mation. 


Supply of regis- 
ters and forms on 
payment. 


By 

Marriage 

Ucgistrais 


To be levied, 

rB." 


I Under ' di-.po-.cd 

Eioen-od ! 

Mini^-tei' 


! ‘37, ()1, (1‘3 


I 


or r.t 
I 


of 


Rs. A P I Rs A P Us V r 

10 0,100 

2 0 0 2 0 0 

I 


5 0 0 i 
3 0 0 

10 0 0 


0 1 0 


1 fi n ion 


Fees levied b\ Marn- 
.igc Rigistr.irs must 
bi' p.iul into the 
Uoveiiimeiit Trea- 
siii\ Fees levied 
b\ olliei persons 
m.i\ Im- jetaiiied b} 
them a 1 ri a g e 
Kegi^ti.irs are autho- 
M/I d to remit iinv 
1 ) 0 ) 11011 , not exeeod- 
ing tlirec’-fourths, of 
the lee-, in cases 
when' Ihev nia\ eon- 
-.ide» the par ties 
unable to pa\ 
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(4) Ono copy nf such chahin shall be retained in the treasury, and the other shall 
be returned, duly receipted, to the remitter for transmission to the Superintendent of 
Stationery. 

(5) On iceeipt of the receipted chalan, the Superintendent shall comply with the 
indent. 


Indents when to 
bo submitted to the 
Superintendent of 
Sti^tionery direct 
Sind when through 
another oJlicer 


4. (1) Indents for registers and forms required by the Re- 
gistrar of the Aichdcacoiiry, the Senior Chaplain of the Church 
of Scotland, the most Re^eicnd Archbishop Dr- Paul (loothals, 

S. J , or the Vicar-(ioncial of the Portuguese Mi'.sions in Bengal, 
shall be submitted b> them diicct to the Superintendent of 
Stalionen . 


f‘J) Indents foi legisters and foims leijuircd b> other ofliccis shall be submitted by 
01 thiough the Coniniissmiicr of tin* Division, or the Senior 'Marriage Registrar, 
Calcutt.i, to the Supeiintendenl of Stationery 

6. The foinis presciibcd 111 Appendices VIIl (a) to VIII (d) 
shall be used for indents. 

(> (1) I'Aciv ictuin submitted undei scLtions 1^9, 30 oi 
,11 of the Indian Christian Marriage Act, 1872, shall ha\e eii- 
doiscd on it .1 (crtilicate of tiuth in the form prescribed in 
Appendix IV 

(2) Such eeitiJieate must, be wntten oi punted on the face of the foim on which 
the letuins arc inaclc, and the nuniliei of entiles recorded must be mentioned in the 
ceitific.ile 


Forms cf indent 

Ceititnate on le- 
turns of soleiniiH 
at ion of man lages 


7 If dining an\ quarter no mairiigesha\( been lecoided, a ecitilicate of no oceur- 
reiKe in the form proscribed in Appendix V shall be forwarded 
Ceitifieale of no oUkois \\ho aie lequiied to furnish returns of 

octuiiencc ni.unagcs and b\ those who are reciuired b\ sections 34, 55 and 

50 of the said Act to sulmiil eertilieatc^ of iiiairiages in uiigiiiiil 

Sopiir.ite letunis w Returns of marriages foi each (juarter shall be kept 

for each qu.iiter distinct. ^ 

9. The ollieeis to nnIioiu ictuins of m:iniag(.-> aie eubmitted and who aic, by 
scitions 29, 30 and 111 of the said Act, entrusted W'lth the dut\ 
ol foiwaiding a i np\ id such leturns to tlie Rcgistrar-frcneral, 
sh.ill peifoini Lli.it cIiUn williiii two months of the end of the 
tpiaiter to which the returns i elate 


Time from send- 
ing returns lo Regis- 
tiar-fiLiieial 


111 —Orders of Government 


Marriage returns 

No ic'tuiie ntlu-r lli.m llio-e prc'.ciibed b^ the Indian Marriage Act are required. 

Tlic* pi()(C(bire lo be ()bsLT\e(l in llie submission of the original cortificateB of 
marriages, b\ ministers of religions other than those who arc empowered to submit 
returns and b\ marriage Registrais is laid down in the Indian Marriage Act and shall 
be obseivcd. 


Returns 

tisms 


Baptism Returns. 

Kvory ministei, of whati-vei denoniinatioii who baptizes European Christians, 
i <*., all Christians of European biith or descent, or of mixed 
European and u.itivt descent, and Armenian Christians shall 
lecord such baptisms in the register to be kept by him for the 
purpose. 


of ha])- 
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To facilitato the filling in of the quarterly returns (forms specified in Appendix II} 
it will be found convenient to adopt for the register the form given in Appendix VI. 


Baptisms by law- 
men 


2 As the Government desire to possess :i reeord nf .ill baptisms of Kutopcaii, 
Eurasian and Armeni.in Christians solemnized by the l.iitv, and 
not only of those solemnised bv the clergy, all magisicri.il 
officers are required to report pvei\ baptism by la\mcn, within 
their several jurisdictions to the Itcgistr.ii -General through the Divisional Commis- 
sioners The Magistrate will enter such hapti'^ins m a register in the form given in 
Appendix VI to be kept l)\ Inni for the purpose 


Exception — When a layman solomnise'. .i Ihiptism in a ( hureh .ind the rules of 
that chuich requin* that iin oiitr\ of such baptism /hall be made in the ( hureh register, 
it will suffice to make such entry, and a leport thereof need not be made b\ the 
District Magistrate. 


d (1) A quartorl} ^ return showing all baptisms of Kuiopoan and Armenian 
Christians, solemnised in whatever chuich or other place,. shall 
of baptisms be submitted b\ every *dorg\m.in of the Churches of England, 

Rome, Scotland .ind Aiincni.i to the authorit\ to whom he 
submits his quarlorh return of mirriagO'' iimlcr A( t XV of 1872 


(2) A quarU‘il\ letuiii of all l)apti^m'> of European and Vr meni.iu C-hristiaiis solem- 
nised by him shall be submitted b\ mini-ti rs of c\i*t\ disiommation other than those 
mentioned in clause (1) above to the l)i*%tru t Magistr.ite, w'lthin two months of the end 
of the quarters to which the\ i el.itc 


Certificate of 
correctness 


1 (1) E\eiv ({liar ter K icluin pie-Mribcd undci c lau^i's (1) 

and (2) of section -1 h.iM h.i\c i*ndor-^i<l on it the “ceitificilo of 
truth ” 111 tlic loim prev iibed in Appendix JV 


(2) Such certificate must be written or printed on thcL.u''ot thi' hum on which 
the returns are made, the number of entries recoided be .»ig mcntionetl iii woids as well 
as figures in such certificate 


5 Return-^ ol n.ipti ni'. h»i f‘ub ejii.iitiM -.hall be kejil 
Returns to be Kept (listnu t, and '^li.ill not lontani eiitiic', wliuli liclong to other 

distinct and supple- qu-irtci-, If neiessai\ supplemcntar\ icluiiisLan be sub- 
mental \ returns ' 

nutted 


Native Chi istiaii'^ 


(» These letuiii hall lU'l iiii liidi* entries in respect of 
Nativi’ Chiistiaii^ 


No occurrence 
certificate 


7 If duiing aii\ ouaitor no iiaptism- li.iv deeii recorded, 
a “certificate of no oceuiienie- in the forn, pies'.rihed in Ap- 
pendix V shall be forwarded 


H The officers lowborn the returns under rule d (1) and (2; .irc '.ubiiiiLLed shall 
forward to the Registrar General, within two nionthsoftlu end of the qiiai Li i to which 
they relate, a consolidated return emhodj ing all the lupl ism-, so reported , and the 
District Magistrate sh.ill m additicui i.«) the iho\e .iNo subiniL .it tlu s.une time to the 
Registrar-General dirtcL a quaiLcil\ letuiii embodMiig all the entries relating to that 
quaiter in the register kept bv him under i ule 2 


Burials 

1. For every Government cemetery the o shall be kept a register of burials, of 
European Cbrislians (i r , of ail CLnstrans of European biith or descent, or of fixed 
European and Native descent) . and of Ainienian Christians m the foim prescribed in 

98 
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Appendix VII This rt'L'isier sh.ill bo in ohaige of the oliicer to whom under rule I of 
the rules foi the eiire and use o1 Cro\ernment cenieLeries the charge of the cemetery 
belongs 

2. On receipt of the notice of the burial undei rule VII (1) of the rules for the 
caie and iisc of ( lovernineut ccnietcnes, the iierson m charge of the legister piescribed 
in rule 1 iilio\e shall (.luselliis ugl‘^tel to be piodiu ed at the ccmetcr\ at the time 
of the ceri'iiKinj 

3 The pt‘isou soleninning Llie bunal shall immediately after the burial make an 

entr\ of the same tlKTOiii 

• 

4 Evei \ person soleiniiising a liuiial of a European or Armi'nian Christian in a 
pi. ice other tliMii .i »*eini ler\ should submit a lejioit llieu‘of to the liisinct Magistrate, 
who will lecoid siuli buridl in a logi*-!! i to be kept In him for the purpose in the form 
prescribed iii Appendix VI 1. 


5 As the ( Jo\ei nnieut di'^ire possess a n‘( ord of al,l deaths of European, 
Eurasian .ind Ai mein. in Cliiisli.ins buind b\ the l.iil\, .ind not onh of those buried b\ 
the cleig\, all m. igisteri.il olli< ers .ire i((|uiied t(» repoit e\ei\ buri.il by laMiien within 
their si'\er.il jui isdi( I ions lo (he Rr gnti.ii (leiiei.il tbiough the J)UMsion.il Commis- 
sioners The M.igisti.iU will enli ‘1 ‘>ui li bur lals in a legister in the form given in 
Appendix VII to be Uepl bs linn fiir the purp(*se 


(Ju.irteil\ leturns 
of buiiiils 


t» (^'u.iiteih n linns of burials of European Christians and 
oi Aimnii.in Cluisti.iiis should inthei.ise ol burials solem- 
nised .it ( loveiiiun'iit lemetiTie- be forw.irded b\ the oiticcrs 
in (haige of tin leg^tei to the Regi'-t i.ii-di'nei.il of I’litlis, I >e.itlis .iiid ^lani.ige^ in 
the foim spei ilu d in /tipeiidix 1 11 within two inonib-^ of the end of the qu.iiter to 
which the> belong 


In the c.ise of buii.ils soleiiiiiised in .i place othei tb.in .i cemeter\, the I\r.igistrate 
slnmld, wiLliiii the same jieiiod, submit t(» tin Kegi-.ti.ii-lieiier.il a eop\ of all tlie 
entiles in his register No. VII nl.iting to tin s.inn qu.irler 


7 111 the ease of a ((inctiix othei ih.in .i ^h)^ernnlcnt cemotoi\ , the man.igiiig 
boch should m ilo simil.ir .nr.iiigum nts loi the "ubmission to the Ki gislriir-( leneial of 
Births, ])eatlis .md Mamages, williin two months ol the rju.iitei to which thc’\ icdate, 
ol similai (jn.iiU'ih leluiiis oi the bini.ils <»f all European .lud Aimenian Christians 
buiitd in such i emeUT\ 


C c 1 1 I tl ( .lie ot 
coricjctiiess 


H (l) E\ei\ leinin -.ubniitti'd to tin Registrai-CenGr.al 
111 IJiiths, IiL.iths axia^Mariidge-i should have endorsed on it the 
‘ ( 1 1 lilic .it* ol tiutli” in the hum presiiibed in Appendix IV 


ni) Sneh ( ei litu ate mil -1 bi wnllcn <>i punted on the fai e of the form on which the 
ictuins*aie in.iiie, (he nmnbei ..f i nt i les ii*( oided in mg mentioned in such lertiliiate 

M Ki luiii'. ol burials loi each ijuaiter shall be kept dis- 
liiK t, . 111(1 -.hall lint eoiit.iin entiles whieh belong to other 
(luaileis 11 iie(es-,ai\, supideinentai \ letuinscan besulimitted 


lietliriis to be kept 
distinc t, and snpple- 
menl.il> lelnins 


Native Christi.ins 


JO Tlic“*e retnins are not to include entries in respect of 
Native Christians 


11 If in any ccmelrv during any quartei no burials have 
Noocruiieiiee cel been leioidrd a ‘ ( eitificali oi no occiiiren.^e ” in the foim 

tificate. piesc'ilecl m Aiq-mdix V shall be toivvaided to the Registrar- 

General 



Month. 
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APPENDIX I. 

^Iarniip;us Holomniscd iit 



1 i 2 I J 4 5 G 7 S •» 10 11 ]2 rj ■ 11 



I 


I 


APPENDIX 11. 

Baptism'^ SI jloiii Mint'd .it 


When 1 Said to bi- 
Ij.ipliisrd l>i)in 


I’.iii'iii \ 
IMIIlf 





736 


APPENDIX. 


Burials at 


APPENDIX III. 


When died. 


When buried i 


C£ 

' < 


O) 

1 

o 

1 e3 1 

; 

■1 1- 

c3 

U 

! 

i : 

7 

■' 8 

1 

• 9 

i 

i 10 

1 

11 



APPENDIX ly 

I (name) (Senior, Assistant, Probationary oi OJhciatmg Chaplain) of the (name of 
Church) do hereby certify that the forej'oinp; returns are true and faithful copies of all the 

entries being _ in number relating to Europcjfn and Armenian Christians 

and celebrated according to the rites of the (name of Church) in the register of .... 

kept at the church or station of as therein entered and made between _ . . 

day of and day of in the the }ear. of our Lord one 

thousand Witness my Iniiid 

{Place ) {Snjnat^re,) 

{Date ) {Designation ) 


APPENDIX Y. 

Certificate of no occurrence. 

I do hereb} certify that no * of European or Armenian Christiana 

were registered during the quarter ending yyith the _ of 190 

in of 

Signature 

Address 

The W 

Here enter baptisms, marriages and burials, as the case may be. 
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APPENDIX VI. 


Register of Baptisms kept at 



APPENDIX YIl 

Register of Burials kept at 



This form to be carefully filled up by the indenting officer, ‘-pecifying the route and mode of carnage by which 
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- S £Ja 

S O 0'S 

o H ^ 


■pai^ddns iCiT'ju'Gi'i5 | os 


■pGMOj|L’ ! 


p0!|U9pai MOIl 


•Xbp Hiqq puBq ui aoqmn^, 


Bq:pioin viA|0A\i ' 
^w| JO uo ifj dranhu oQi 


! ja?0A oq!| j 

I Sinjinp poAioooi joqranfji 


ji?o\ ijbrj 

4bi no pm’q lu oiuri'ca 


n »- n • ^ j K 

(y ^ ^ CO « O 

rrt " CT o) 2 C/ 

fl a a - 

" i ^ CO ^ / 

"c J t £ o 

G C c: 

0^0 o ^ rt ^ 


[BidaaQ JO !ju0iiiuieAOt) 

! 0q!) iq poBuoqjriB sb 
I Bmjoj JO J0qmnu iBuas 


tione^I^l^ ‘’liould be forwarded in triplicate to the Superintendent of Stationery, observing the period as prescribed in Rule VI of the Sta- 



cr* K1 ^ ' 


I Serial number of forms 
as authnrisQil b\ the 
Government nf Benf;al 


? 0 d 

1 O-rS I 


1 OWW 
I ^ 2 - 2 . 




! 2 2 '< C 

o ra ^ 

!f -f s.= 

i n «, o ^ 2 
!§£.§&: 


o o 2- 5 5 3 

" " o 2- ^ 5 

■a2. 

2. s: 5: 

5> t '£ i*!" 3 5 

'ja TO 5 - _ 


3 S?J 3 


O o 3 “ o E 

LSSsS' 

.ssis 


Balance in hand on i 
1st last year 


Number reci*ivod during 
the year 


' Consumption nf last ' 
tiiielvc months i 


I Number in hand this 
I da\ 


Quantity now indented i 
for. 


' Quantity allowed. 


Quantity supplied 


•xianadjv 


Thirt form to be careful!;, filled up h\ the indenting officer, •'pecif^ 



1 Seriflil- number of forma ' 
- luthorised by the | 
Government of Bebgal. I 


I §2 g S B I 
o.^ 0,3 S 2 o a-Sl 

I en p n (S 5- * C 

'■S'5 ®5 0'S g S S 
1 g S <»S^i'g-S'5.3> 

, S-.^coS-'a^ass 

1 I 

I 5 ti^sr: 

® ^ * 2 HW2. 

! S 5 0*2 3 ^ 

» ^ oSLs;'S.^ig 

^ “ O' £ 01 P 

, « 3 <0 S tr ^ 

I o' ^ f? GO S* 


a 

o ^ o ^ o 
g:o*g:p'o 
s 3 ^ S 

3 2 5 5 5 

99 d 2 3 p 

o' 0 O* 3 C" 


«w d a 

2" % o^tp o^'S 

O'O' 3,0 3,0 

P o i o 4 
P •-' *1 IT "l H 

2 = §d5 3 k 

S O et- cr 

7 7 s-'i e^'S 

/ j, Z rj 7 i 


S9 3 't c „ 

3 * g 7 3 

- 3 * p 

y* o 3 o 5 

B-3 2 s g.° 

7 o 7 ' 2? 

<-»■ rt- O <P -> 

2 /“ c o =3 

-?'"0' 
, - o p O o n 

3 3 *'* cr 


2 2-3 3 a3 
- =: :=: 

PE 

o 5 ^ 

3 5. ^ • '5 


Balance m hand on 1st 
last year 


Number received during 
the year. 


Consumption of last 
twelve months. 


Number in hand this 


Quantity now indented 
for. 


X I Quantity allowed. 


Quantity supplied. 


■xiaNaddv 


APPENDIX VIII ib)—{C(mcluded). 



Indent for Ecclesiastical Forms authorised by the (iovernmeiit of Bengal, from 1st 19 to 31gt 
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peilddns Aqi!|i'vn(’) o 





J..J 

poquapui Moii \p!itn*n(’) 





94 


Siqnntuie of Indenting Ofiicer. 



* Indents should be forwarded m triplicate to the Superintendent of Stationery obserMng the period as prescribed in Rule VI of the 
Stationery Rules. 



Serial number of forms 
as authorised by the 
Government of Bengal. 


o 


I Balance in hand on | 
> 1st last year. 


Number received during 
I the year. 


i Consumption of last 
! twelve months. 


a ' Number m hand this day, 


^ 5- 

ri 

B S. 

CO g* 


tb 

STS' 


I Quantity now indented | 
for. ; 


® Quantity allowed 


H 

O O O 
O' S3 ei- ' 

! 

O* O 


Quantity supplied. 


S3 

Si 

Si 

O' 

*'4 


•xiaNaddv 




Indent for Ecclesiastical Forms under Part VI of Act XV of 1872, from 1st 19 to 31st 



APfaNDiX. 


poilddiis 


^ ‘paMOlll! A!Jl!JUtJll5 


— » I 

pn!)U 0 puI MUU Xliquisllf),' 


Aup pmiq ui joqiun^ o 


M ^ V 

5 <21 

X ,5 q5 


•sq^uc'TU 

JO nni<)(iuiPbUO0 


•J'GO.C dX{% 

jiddunp poAioodi ioqmn^ 


!jbT no puvquT oouLq'ea 


OC u &o 

s s 


J &j Iu 

) U lI'P^ o 'S ^ ^ 

> s g oi:::5£.< i 

‘.«.4-ii:Coeeeeo2ojao 

g^S®gj 

ioopa^ uom m m 


I 'jvSasg JO !juoinuio , 
'-\0£) Xq po^'uoqijnv , 
'ST! Buiioj p joqmnu puog! 


iH oq CO ^ « C b* a, Cl O iH N cn ^ « 


Form of indent for forms under Act VI of 1886. This indent should be submitted in triplicate. 

The 190 . Sig^iature of the Indenting Officer, 
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NohUcation No 4182, dated tJie 11th December, 1894 (published in the 
Calcutta Gazette of 1894, IH. I, p. 1234). 

In exercise of the powers conferred upon him by section 35 (2) of the ^Births, 
Deaths and ^Marriages Kegistration Act, VI of 18HG, as amended by Act XVI of 1890, 
the Lieutenant-dovernor authorises the persons specified iii the list below to whose 
cusLod} the legisters submitted to the Liegistrar-Gciieral of Births, Deaths and Marriages 
under section 32 of the Act, and examined and certified by the Commissioners appointed 
for that purpose, have been returned, to ccrtifv copies of entries from the registers given 
b}| them under section 35 (1) of that Act 

2. When the person to whom the rcgisteis lia\e been returned is the custodian of 
such register‘d liy virtue of an\ oflice to which he has been appointed by the (rovermnent 
of India or by the Local (lovcriiinciit the authoiity conferred by this notification shall 
be exercised b> Ins suci C'^sor in office duly appointed 

3 Wlieii the person to whom tin* registers h.ivc been returned is a clergyman of 
the Church of Rome or minister of leligniii .ittached to an\ other denomination or sect 
other than a elerg\man of the Cliinch of l^aiglatid oi Scotland, as defined in section 
24 (1), clause 3 of Act \ I of then the authoiiti conferred b\ this notification shall 

be exercised In the sneecssor of such f lerg\ man oi ministci whose .ippointment has 
been dill \ notified to the Loe.il Goieinment b\ his ecclesiastical superioi, or, m the 
case of A minister of leligion, by the leiigiou'd body or .luthontj empowered to appoint, 
or who customarilv exercises the fuiu tion of apiiointing, such minister 


List of persons whose registers were examined by the CommisBioners appointed 
under Chapter Y of Act YI of 1886, as amended by Act XYl of 1890 


? 'i N«iine of the persons ()ltu.i.i.l tifle of the person-d who, 

'g who aic the ciistodi- dii behalf of «Mch sect, have the 

I ails of till itgisleis (llstndv of legisteis 


The name of the sects 
W’hose registers were 
examined 


I 


(') 

7 

R 

U 

10 


Regi-dtiai-^ Jeiieral of 
' Births Deaths .md 
Maiiiagcs (Kuinai 
G K J)ev) 

, Rev. G II Hook 

' Rev. B K\ans. 

Magistrate of Moii- 
gh\r(HA.D Phil- 
lips, l']SfJ ) 

, Rev James A I)\cr 


Registrar-Geiii ral of Births, ^ All sects. 
Deaths and Mairiages, Bengal 


Minister. Lall Bazar Baptist ' Baptist 
' Chapel j 

I Ministei ^ Baptist Mission, | Do. 

I Mongh\ r 

i ^Magistrate of iSIoiighyr | Do 


SupeiiiiLcndeiit of the Pachamba 
station of the Soiithal Mission 
of the Free Church of Scotland 
Super 11 iteiideiit of the Taltala 
Ciicuit. 

Acting CiiapUin of the Church 
of Scotland, Daijeeling 
Mlsslona^^ of the London Mis- 
sioiiai\ Society, Hastings 

Rov T K Chatter- ^Missionary of the London Mis- 
sionai\ Sodctv, Bhowanipur 
, independent JMcthodist Missio- 
i nary, Monghyr. 


Rev. P C Nath 
Rev A. Turnbull 
. Rev James Le\itt 


.lee 

Ke\. \W,\ Thomas 


Presb} tcrian 


j Wesle\ an Methodist 
' Church 

' Church of Scotland. 

All sects of English 
Ghiistians 

Bhowanipur Congre- 
gationalistb 
Methodist 
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List of peFBona whose registers were examined by the Gommissioners appointed 
under Chapter Y of Act VI of 1886 , as amended by Act XYl of l%^~Concluded 


kl 

V 

_o 

Name of the persons 

Official tith*of the pels ms who, 

The Name of the sects 

B 

who are the custodi- 

on behalf of isu li .seel, have the 

whose regibteis v\ere 

p 

ans of th(’ registers 

custodv of registers 

examined 

1 



4 

11 

Rev A (lampbell 

Minister and Mission.irv »)f the 
Free Chmeli of Sis.tland, Son- 
tnal Mission 

Free Church of Scot- 
land 

12 

Rev Frank Lthei- 

Clerk in lloh Ordi is, h, Pathi.i, 

Established Chuich of 


idge 

Sonthal i'aig.inas 

England 

13 

Rev Ficm Chand 

• 

Mis‘-ioii.ir\ , Bapti-.! Missi,)n So- 
eietv , (lava 

Baptist 

14 

Mr A MiDougall. 

llonoraM 'PnMsunM . St An 
drevv’s Chiiiih, (», C'tminieii lal 
Buildings 

Church of Scotland. 

15 

Rev . i: T Butler 

’Ministri III Si rlolin s Cliureh. 
Ki islin.ig.il 

(’ihuich ol Engl.ind. 

16 . 

1 M.igistrato of Bha- 
galpur HI V T. Ma- 
guire, ICsq ) 

Magistr.it 1 Ilf liliag.ilpnr 

Do 

17 

Rev A If A Cooper. 

Ordained P.isloi in ili.ngi' of 
the Mi-^ioii (’liUK li of the Pti's- 
bvkri.iii LiiUKh o| h ngl.ind 
Ka input Bo.ili.r 

Piesbv li'iian Church 
of England. 

18 

Prrncipal of the Ser- 
ampon' College 

I’liiK Ip J of the Serainpoie (.’ol- 
lege 

Baptist 

19 

Mr 11 T Shircon. 

W.iiden ol tin- Atiiii 111.111 IIol\ 
Chiiith of N.i/i.in 111, ('.ill utt.i 

Armenian Christi.ins 

20 

Rev R Wright llav 

Rev IMathura Nath 

1 BOhO 

ISIissionaiv B.iptisi Mission, 

1 >acea 

Baptist and other Non- 
(Jonformistb. 

21 

Oidaiiied Jliision.uv , l''aiidpur. 

Piesbv tcrian. 

22 

1 

Magistrate of Farid- 
pur (.1 L Herald, 
Esq ) 

Miigisti.ite of p’.iridpnr 

Uiisectanan 


I 


See Bengal Lscal Sl;.itutor\ RuJi*'. .iiid I'JOd, Vol II, pp. 593 to 606. 


in— BOMBAY 

Establishing a General Registry Office in Bombay and appointing Registrars of 

Births and Deaths. 

Noin, No dated Idtli Feby iiai Ji H (r,G , JbbiJ. 

J*t J, P JJ4 — I iidcj 6 of tJiL Birthh, Docilhs, 

and MaiiiagU'^ Registration Aet IHSt), Hi-, hxcollenc} the 
(lo\L'rnoi 111 CouiKil is pleased to est.iMisli in the Cit\ of Boiii- 
l).i\ a Oeiicial Kegidn oIIkl lor llii' purposes spec- 1 fled in the 
sciid beclu'H umiei tin ili.vige <»I ihe llegi'.ti.ii (leneial of Birthb, 
Heaths and IM.ii Mages appoiuLid foi the toiiituries undci the 
adiiiiiiistiatioii ol the C.o\ti nineiit e' Boinb.iv. 

Hib Excollenc\ the Ooveiiiur in Ciuiiu il is furlliei pl a.ed. undei Scetion 12 of 
the said .Act, to make the following appoii Iments - 

(a) by viitue of then oftiee, all peistnis appoinUd Registrai.- of Districts uiidei the 
Indian Registration Act, 1^77 to be Regi-tiars oi Births .ind Deaths for the local areas 
within thfiir respective Dihtricts, 


Vide (loveinmeiit 
Notiiication No 
33Ad, dated 25th 
September 188H, 
printed at page 771 
of the Bomba V (Jo- 
vcnimcnt Clazetti' of 
the 27 th idem, 
Part I (1) 
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(6) by virtue of their office, all persons appointed under the said Registration Act 
ab Sub-Registrars of the Sub-Districts mentioned in List A to be Registrars of Births 
and Deaths for the local areas respectively defined by the corresponding entries in the 
third column of the said list , 

(c) by name, the Ministers of Religion mciitionod m List B to be Registrars of 
Births and Deaths for the torritorius under the administration of the Government of 


Bombay. 





A. --By virtue of Office. 


District. 


Persons. j 

Local Area. 

Ahmedabad ' 

The Sub-Rcgistrai of Ahn.rdab.id Ahmedabad District 

Broach . . | 

Do 

Brii.ich i Broach do. 

Kaira 

Do 

K.iira 1 

Kaira do 

Panch Mahals 

Do 

Godhr.i 1 

Punch MahaL do 

Surat 

Do 

Surat 1 

Surat do 

Xolaba . 

Do 

All hag . 1 Jvolaba do 

Ratnagiri . ' 

Do 

Ratnagiri . . 

R.Ltnagiri do. 

Thana . . i 

Do 

b ilseLti* 

Than.i do 

Ahmednagar 1 

Do 

Ahmednagar 

Ahmednagar do 

Khandesh , 

Do 

Dhulia 

Kh.indcsh do 

Hasik 

Do 

Nasxk . . Nasik do 

Poona . . . ; 

Do 

Ilavcli 

I’oona do. 

Satara . . ' 

Do 

Sal.iia ' Satara do 

Sholapur . | 

Do 

Sholaiiur , Sbolapui do 

Belgaum . | 

Do 

Belgaum ' 

Bi'lgaum do 

Dharwar 1 

Do 

Dhiiwar i 

Dharwai do 

Bijapur .. 1 

Do 

Bijapui 1 

Bi]apur do 

Kanara . . 1 

Do 

Karwai ' 

K.inara do 

Aden 1 

Do 

a\den 1 Settlement of Aden. 

Deesa . I 

Do 

1 )ees,i ' 

Cantonment of I^eesa. 

Karachi . . I 

Do 

Karachi ' 

Karachi District. 

Hyderabad 

1)0 

IlNdciabiid 

Hvderabad do. 

Sbikarpur 

Do 

Shikarpur 

Shikarpui do. 

Upper Smd Frontier . 

Do 

.laeobabad^ 

Upper Siiid Frontier 

Thar and Parkar 

Do 

Umarkot 

i./jsuricu 

Thar and Parkar Dis- 




trict. 


B 

— By Name. 



Appointing Registrar General dT Births, Deaths and Marriages. 

Notn., No, 334f^, dated L*r5th Septembey IHSS, J> G.G , 1888., Pt. I, p 771. — In 
exercise of the power conferred b> Section clause 1 (b), of Act VI of 18HG, Ills 
Excellency the (rovernor in Council is pleased to appoint the Inspector-Gcneial of 
Registration and Stamps, Bombav , to be Ri'gi^trar (reneral of Births, Deaths and 
Marriages for the territories uiidei tin* adniinistiation of the (lovenimcnt of Bombay. 

Authorizing the Bub-Registrars of Bombay under Act 111 of 1877 to certify 
copies of entries 

Notn , No 187b, dated 10th May 1890, EGG, 1895, Pt I, p 579.— In exercise of 
tho powers confei red by Section 9 of the Biiths, Deaths and Marriages Registration 
Act, 1886, His Excellency the Governor in Council is plessed to authorize the Sub- 
Registrar of Bombay under Act III of 1877 to certify, in the absence from the City of 
Bombay of the Registrar General of Bnths, Deaths and Marriages, copies of entries 
required by Section 8 of the said Act to bo given to persons applying lor them. 
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Appointment of RegistraPB of Birthe and Deathi. 

Noin , No. 4i21, dated 23rd October 1839, B G O., 1889, Ft I, p. 892 —Under 
Section 12 of Act VI of 1886 His Excellency the Right Honourable the Provernor in 
Oouncil IS pleased to direct that the followiifg be added to List A of Registrars of liirths 
and Deaths appointed by virtue of their office, published at page 124 of the Bombay 
Gazette of 14th February 1889 — 


District. 

j Person . 

1 

! Area of jurisdiction. 

1 

Bombay .. 

Sub-Registrar of Bnmbaj 

- - - . 

Bombay Presidency 


Notn», No 4422, dated Zth Noveiubcy 189{/^ BOG, Ft I, j), 1114 — Under Section 
12 of the Births, Death- and Marriages Ut, 1886, His Excellency the PTO\ernor in 
Council IS pleased to appoint the follow mg pcihOiis, b\ virtue of offices, as Registrars of 
Births and Deaths foj tluj area-, rnaiki*! .ig.iin'»t their names — 

Station. I Designation. i Area of jurisdiction 

I - _ - - . 

Church of England \ 


Aden (Steamer Point) 
Aden (Gamp) 
Ahmedabad 
Abmednagar 
Do 

Bandra 

Baroda 


Belgaum 

Bijapur 

Bhuj 

Bhavnagar 

Bhusaval 


Bombay (St 
Cathedral) 
Broach 



Chaplain . ' Settlement of Aden. 

Do . Do 

Do Cliijst’s Church Bombaj Presidency. 

' (’h.ipl.uii • . I bo. 

j The Mih^ietiiar,' in charge Mis'^ion ’ 

! Chuich I Do. 

jTbc Church Trustee, St. Stephen’s' 

Chuich Do 

The ClcrgNinan oi (Uhcei iii'diarge, St ' 
dame s Church j The Baroda State inclu- 

j ding the British Con- 
tonment of Baroda 

The Chaplain of Belgaum, Fort and' 

Camp . ..I Bombay Presidency 

The Clcigvman oi ( ifticer in charge of , 

Church Establishment. Do 

; Tlic Clcrg\ man oi ( Ifliccr in charge, St ' 
j Aiiduwv’s Church . The Cutch States. 

The ClcrgNinan oi Olhcer in charge, 

I Church I'jstablishniont ' The Bhavngar State, 

j'riie Railway Chaplain in charge, 

Chuich Establishment ' Bombay Presidency 

i I 

I The Senior Chaplain . > Do. 

1 Tin* Clergyman or Officer in charge St | 

I 1\ lath las’ Church . . j Do 


Bombay (Byculla) 
Bombay (Colaba) 

Dapoli 

Deesa 

Devlali 

Dharwar 

Bombay (Girgaon) 
Ghorepuri 


] Chaplain, Christ Church . . Do 

Chaplain of the Church of St John 
the Evangeibt . Do. 

The Clergjman or Oflicer in charge, St. 

John’s Church . Do. 

Chaplain . . ' The Cantonment of 

I Deesa, 

Do . .. ... I Bombay Presidency. 

Do .. .. ; Do 

The Clergyman in charge. Mission 

Church . . ... Do. 

Chaplain ... ... ... Do. 



748 


APPENDIX. 


Station. 

De«5ignation . 1 

Area of jurisdiction 

Igatpuri 

Church of Enqlmid — (Concluded) 1 
[The Railway Chaplain, St Mathias' 



I Church 

Bombay Presidency. 

Junnar 

: The* Clcigymaii or Olheer in charge 



■ Chill (li Establishment 

Do 

Boinba> (Kamiithi- 

■ I 


pura) 

Do St. Paul’s Church . 

Do. 

Karagav 

1 The ClcigMuan oi Ollicei in (huge, 



Church r^staldishmciit 

Do 

Karwar 

, J )o do 1 

Do. 

Kaira 

' Do do j 

Do 

Kirkcc 

Chaplain 

Do 

Kolh.ipur 

Tile CIcigMii.in OI Dflicii in chaigc. 



Chinch I'Ntablishincnt I 

The Kolhapur State 

Khadambo 

Do do 

"Bombav Presidency . 

Khandal.i 

, Do Christ Chur( h | 

Do 

Lonavli 

'The Jiaihvay Cb.ipl.mi in ch.irgo of 



Chun b IdstablishiiK'nt 

Do 

Mahab.ilcshvar 

The Clergy man or OIIh'ci in charge. 



Clii i.st Chilli h 

Do. 

Malcgcioii 

Thi Clcigyman or < MUcei in (h.irgi. 



Cliunh J'istablishment 

Do 

T3omb'i> (Miilabai 

Thi‘ Anbdeacon in charge Ml Saints’ 


Hill)" 

Chun h 

Do. 

Mathoran 

Tlic* Clingy man n? Superintendent in 



charge St I '.ml ^ C-Iiuii b 

Do 

Boml)a> (Mazgaoii) 

Tile Cleigy man or < )llu er in eli.irge St 



I'l let ’s Clinich 

Do 

Nasik 

' Do Chun h I'islablishment 

1 )o 

Paiicligani 

Do d.'* 1 

Do 

Poona (Panch Howds) 

Do in cb.ngc, of tin* (’bui i li of, 



the Holy Name 

Do 

Bombay ( Pared) 

I )o. St 'M.ii \ ’s Clinu h 

Do 

Poona 

The Cliapl.iiii St !Mai \ ’s Cliurch 

Do 

Do. 

I )o St. I’.iurs CliUK h 

Do 

Do 

Tile Cleigyin.in in (b.iige ofrChureh 



Mission Sot let V 

Do 

Bombay (Piiiicu's 

iTliellaiboui Cli.iplain, St Nieholas’ 


Dock) 

Chun h 

Do 

Purandhcir 

The Chaplain of St Maiy’s Church,! 


I^oona, in ili.iige of TTirandhar 
ChuTi h 

Do. 

Rajkot 

'ITie Clergyman ^ Dlliter in charge, 
ClinstClimib 



Rajkot Cantonment 

Ratnagin 

■The Clergyman oi Ofllieei in tharge, 


(Jliuuli bistable hmoiit 

Bombay Presidency. 

Satara 

The Chaplain, St Thomas’ Clincrli 

bo 

Sholapur 

, The Railw.iy Chaplain, Christ Church 

Do 

Surat 

d’he Clergyman oi Olliter in diargc, 



Christ Cliuifh 

Do. 

Thana 

The Church Trustee in charge, St 



James’ Cliunh . . . 

Do. 


1 Chinch of Scotland 


Bombay 

J Minister foi the time being in charge 



1 of any Baptismal or Burial Rcgis- 

1 


1 teis belonging to tin* Station 

Do. 

Karachi 

, Do do 

Do. 

Poona 

.' Do do 

Do 

Kirkee 

. 1 Do do 

Do. 
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Station 1 

Designation j 

Area of jurisdiction 


Roman Catholic Ticriis aiui Chnphiinb 

1 

1 


under the Aichdiccese of Bomba i, 


Bombay (Kalbade\i) . 

Tlic Vieai of the C.ithedial of our 


ludy of Hope 

i Bombav Presidency 

Bombay (j\liizg.if)n) 

Do of N.S dc Rii/.iiiii 

Do 

Boinba\ (^M.izg.ion) 

Do uf St Aniii*’s 

Do 

Bombay ( IT p p c r 


* 

M.ihim) 

, Do of N S di Vietniia’s 

Do 

Bandi.i 

' Do uf St I'eter - (’.him li 

Do 

Salsette (JuM-ni) 

Do of Si rloseph’^- Chin eh 

Do 

Tromhay iM.ine) 

Do of St Anth«»!ie\ - Chun li 

Do 

S.ilsetti' (C<iiidoli> 

Do of N S de Assumption 

Do 

Salsette (CnUeni) 

Do of the ciathiMlial of S.k kmI 



• Heart Chun h 

Do 

Bombay (Colah.i) 

The Roman C.itholu Cli.iplam 

J)o 

Bombay 

Do of IVInunt iJ.iinnd (I^’orl 


Chapell 

Do 

Bombtiy ((Irani Hi lad) 

Tin* Roman Catlmlii ('h.iplain 

Do 

Baroda 

Do 

Baroda St.ito, including 


1 

British Cantonment at 
Bai od.i. 

Bhavinigac 

Do. 

The Bhavnagar State 

Ahnit'daliad 

Do 

Boniha\ Piesidoiicv 

Sukkui 

, D.i 

D.) 

Hyderabad (Sind) 

D.>. 

Do 

Iviir.icln 

D 

Do 

Deesa 

!>.• 

Cantfdimiuit of T)oesa 

Bombay <Si\mi) 

(The Munii ipal ll'‘gi'ti.ii oi lieath- 

Jlomhay Piesidenc\ 


Appointing Registrars of Births and Dcaihs in certain Native States 

(lOiYfiivunit Ilf fjitlht .\iifn Xi' I J -I , i^mtii ;/s/ 1 ». JSsif, It imhli's/t(‘(i in (fovt 
Xotn Xo t fi?I, (iittui htli !\(n'('niht) iss'/ fid c# /s'^v I't /, *f‘*n — In niodilic.it ion 

l'’(»n‘if^n I )• ]),ii Liin’iil Nnt ilifMli"!! N" ilOl d.ilol lln .ioi li ,) mu.ir \ 1 .'^^’^'), i In <if»\i‘Mior 
(i(.'ni'iiil 111 Ooinn i) i^ pliM'.nd ti> tin IkIIhvn iii>’ 

1 - In ox»Mci->.«' nf tlu' |Mi\\i 1 - ( niiffi H d l)\ s«*iti..ii 1 J i.i lliL‘ l)oiLhs,ind 

Kt'jiHtMLiiiii \« 1. \ 1 (i| loSI» ihc (it>\cnini in m'l.il in i nuni il is plr.isL-d to 
appoint thu pi'ison^tloi t.lir linn- hi in^ liuldiiiR i In nlln > di .imj.ilid in the lirsl rolunin 
of the foliowini, lirdulu to In Ri*Risti.ii i f I’nlli- .ind liuilhs 'n re=5|)i*i t nf the rl.issp 
of purt^ons inclu iied in S^i (.ion II, -•ul) suclii'ii ili, t l.iust i/ii. ul tin. -.iid Ad, fm the 
local are-i" raeiiLioned npposUi^* then dpsigu.ilinii-' in the eulumn nf that schedule, 

rc^ptictivelj 


Offices 


Local A leas 


J —Jsathitiu'itt 


The Assistant I’olitical Agent in rliaigc of the 
Sorath District. 

2. The Assi&tant Political Agent in ciarge ol the 
Jhalavad District. 

3. Tile Dcfuty Political Aqent Haiur 

Plant, at Bajhot * 

4 The Deputy Assistant Politie.nl Agent at f-ongad 


The Slates within his charge 
Tlie Slates within his charge 
The District of Plalai 
■■.’he Disr.net of OoheKad 


As substituted by Notification No 665-1, dated 15th February 18P0. 

96 



750 


APPENDIX. 


Offices I Local Areas. 

j 

Il.—Reioa Kanthn. 

The Political Agent 

IIT — Main Knntha. 
rThc Assifit.int Political Agent 

IT —Palanput 

1 The C.uitonnicnt IM.igistiatc nl Deesa 
The Assistant Political Superintendent 

1 ’ — ^.'uich 

The Political Agent. 

VI — Kolhajtui and tSnntJnin Majntha ('o 

1. The Second in t'c'inni.ind, Kolh.ijnir lnf.uitr\ The St.itc of Kolhapui 
Aiid Assistant In llic l^lll(u il Agent. Kolh.i- ' 

pur .ind SoutluTn 'M.n.illi.i C’oiinli\ 

2 TIk' Assi^t.int I'nlitual Agent in suhoidin.ile Tlie States of Sdiigli, Miiaj, 

ehiirgi* ot Southern ‘M.ualh.i (’ountiN Senior and .lunioi Kurundvad, 

Sc*nioi and Junioi, Jamkh.indi, 
Mudliol and Haiiidurg 

I 

Vll — Saiayitviuh 

The PolitirMl Supennti'iidcnl ! The StaliMif Sii\antvadi. 

I 

II -- l'’oi the [iiiipn • of Section 21 snl)->ec ticcj ainl Sc ( t ion .12 of (lie said Act, 
the (lo\c'in«»i inneial in I ouim il e inilhei pie ised It* appoint I lie Jtegisli.ii ( ii-ner.il of 
Ihrlhs 1 )e.ii lis and M.mi.igc- loi tin J’n‘^iileiu\ oPP.onihav tni the time heiiig, to he 
the Regi'ti 11 (ieiiei.il Joi 1 lu' local .imms ineiit loiieci in the schedule .iln)\c‘. 

Ooi n niiu lit of Indin ^'otn Ao ofTt-J, dolt d J "ith Feb? iv^mbtished in Govt 

Natn Nu I.Ui.j, duUd ‘Joth FAiiiioiu Lh\Hi, Ji (i G , Ft 1, p - The (toveinoi 

Cieneral m Louik il is ple.ised to amend I’’on ign Uep.iT iineiit Notilieation No 4227-1, 
dated the 31st ()i tohci Is.sO, as follows - Pen “The Station Magistrate of Rajkot,” in 
the first ci'luinii of the Schedule, substitute " The Deput\ Assistant Political Agent, 
Halar Prant, ,it Rajkot.” 

Authorizing certain otticcra and persona to certify copies in registers and records 

Notn No 1939, dated :i3}d May IbVi, B G G , 1694, Pt I, p. 465 —In exercise of 
the powers eoiiieiicd l)\ suh-seilioii (2) of Seitam '^5 of the Births, Deaths and Marri- 
ages Registration Ac.t, IHSd. the (loveinor in C’nuncii is pleased to authorize the lespec- 
tivo officers and persons in wliose custodj the registers and records referrid to in sub- 
section (1) of the said section are kept, in accordance with rules for the time being in 
force under clause (/) of Section 36 of the said Act, to certify such copies of entries in 
those registers or records as are required b> sub-section (1) of Section 36 of the Said Act 
to be given to persons applying for them. 

Notn* No 1878- A, dated 10th May 1895, B.G.G , 1895, Pt. 7, p. 579- — In exorcise 
of the powers conferred by sub-section (2; of Section 36 of the Births, Deaths and 
Marriages Registration Act, 1866, His Ezcellent'} the Governor in Council is pleased to 


The States within the Agency. 

The States within the Agency. 

The Cantonment of Deesa 
The States within the 
Supurintendeiicy 

<r 

The Cuteh States 
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.xuthonzo the Sub-ReKi'^tiMi of li.unbiN uik1<5i Art 1 1 1 oi 1S77 to certify, m the ibscnce 
from the City of Boiiiby nf the* Rogistrai (reiier.il of Ihit.hs Deaths j.ik 1 sill 

such eopic-^ of outlies lu lei^i-^tors .iiid records lofeiied to in Tuh-->ei t.ion (1) of the s.nd 
section . 1 “^ .ire l)\ tlie ,iid ‘etujii required to iie i^ivi*n to pei^, .ipphiiif? foi ihoiii 

Appointing Gonmissioners 

OovrrwiiOLt nf IndLi N ifii Xo 11)7, (Ottfl ‘juth (h (i hn 's'fo, ,pj)ihlL,!it\I lu ii>nt 
Noin No ’iriii tilted JUHl iktobei ISUU, H. <i (i , IS'U), Pt /, /• 70si - -In oKToi^e of 
the power confeitcd b\ Sei tioii 3.0- A (li of tli.* Ihitlis, De.irfi- mil M.ini.ipes Rooistr.ation 
Act VI of l.SHf), .IS fiincMKlcd h's Alt XVT of 1S‘K). 'Ic li-iMTiior (leinT.il in Coifticil 
is pleased to ippomt the utkIci nientioiiod pi »-iins to ho ( ’inmiii'.'.ioni i-, for the purpose of 
cxainininj^ and venf\iM,n th'* iclmsIims oi iim .^d'. wheli h.ive .ilreids been, or may 
hereafter lie, -.eiil iiiidei rfei I ion -il to the liei'i'.L* ir fli'in-i.il ol Ijiiths, rieath--. and 
Mari laj^es for ihe IJornh.i' I’rc'srlemc 

The RoE'i-'tr.ii (Jcner.il of BnLh-k IiiMlh'i.nid Maiii.ine-^ for the Ijombas Prasi- 
(iene\ 

The Remenibrani ei of Lei^.il All in , l’inul)i\. 

Tlie Ui^M'^trsir ol the l»ornim\ liioii'se 
,SV<' BonilMN IjoimI Rni' iiid < >i l.-r- \ d 1 pp. lo.'i In 17I. 



IV.— PUNJAB. 

List of Local Rules and Orders in force in the Panjab. 





Sfe Punjab Locil Rule- and Or(l(>rs, iyu2, pp. 146 to 148. 



V.— MADRAS 

List of Roles and Orders made under Enactments applying to the Madras Presidency;. 
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VI —UNITED PROVINCES OP AGRA AND OUDH. 

Efetablishment of general registry office and appointment of Registrar General 

ITjidcr section G, clau^^e (1) (d), of Act VI of 1S8G (the Births, Deaths and 
Marriages Registration Act), t)je offiie of the Inspector- General of Registration, United 
Provinces, is the general registr\ oltice lot keeping < citified copies as specifieif in the 
clause hereinbefore cited 

Under clause (1) (b) of the saiin* section the Inspectoi-General of Registration, 
United ProMiices. is .ippoinh d lu be the Registiar-Genei.il of Jiirths. J>eaths and 
Marriages, and to be in ch.iigeol tliegenei.il iegi-lr\ ofliee eieitcd b\ the .ibovo no- 
tific.ation See (J O yn and Xa (•'ii* \ II — l.ih-B , dated ii'hid August ISbH 

Registrars of Births and Deaths 

Undei section 112, thejliiths, 1 le.ith-. and IMarihiges Registration Act, the tollowing 
arc appointed as llcgistrais of Births and Deaths in the nnitei'i ProMuces — 

(1) all District "M.igist jrtle.s f(»r the .ireas rd then distiK ts . 

(2) .ill Ministeis of leligion 111 cnseil uiidei Act X\ (<f lS7i fm the are.is of the 

distncts in which the\ reside 

( J) .ill Registrars of tin Kegistr.ition Dep.irtmeiit foi the .ire.is of their juiisdie- 
tions 

(4) all Ministers ol nliginii ,iiillu»ii/«‘d bs sub scci ion's (1) and (2) of section 5 of 
the Indian C'linstiaii 'M.nriage \(lX\ oi' ]h72, to soh'Uinize inarnages within the 
areas of the distia t^ ni whn li the% r(->itb‘ *S'(C D’ O No htA) Vl—lilS'lj , dated JUnd 
August 76'A.S, (} C) Xos <sU and s-Sn VI I ^ , aaUd ltdU and Xavemhe} ISbH, 

It will be i'ption.il with tin ]>( isnn wislniig t-i ugistei tin* rn ( urience to which of 
the above author it ics he will lesorl 

Provided Ih.il in tin ( as»> oj M jin -.tei - of Jelign*ii, the » I.i-^s of ])eisoiis for whom the\ 
shall bi* eiiipowoi cd (o ac t lb g|sti .ii - of I'.n ib^ and Dt .nils sh.t Ij In ihosj .ii whose 
baptisms 01 fiinei.il tin" li.ut t benis.-l\i , ofln-i.iu d ^i.O Xv VJ 1—I.iS B , dated 
L*9th July 

Appointment ot Registrars fur the Rainpur and Tehri States 

Under section 13 »'t tin- 11111.1]", Death", and IMaiiiiipes Rfgistr.ition Act (VI of 
1886), the peisons foi tin time being bedding the ofiici" nl Magisti.ate of Baieilb/ and 
Deputy Conimiss.jpner ol Jiiili-li (laihw.il*.iie api>omted to be Registrars of Births and 
Deaths in respect of the classes of juisons uidic.iied in Section 11, Sub-Section (1), 
clause (6) of the said Act for the R.iinpin .ind Tehri States, lespectively. 

For the pm poses of section 2 1 Sub Sei t ion (2) of the s.aid Act, the Registrar- General 
of Births, Deaths, and j\l. images foi the I uitcd Pinvinces foi the tune being is appoint- 
ed to be the Registrar (leneial ft»i the Kainpui .ind Tchri States Sec O G.O {Foi 
No, 29311 1 dated I'jth July, IbUB 

See Manual of Didcis of Govoinmcnt L uitcd I'lovinces of Agra and Oudh. 1902, 
Vol I, Dept VII, p 3 

Regifitpatfon of Births and Deaths in a Cantonment. 

Under section 221 D) of the Cantonment Code, 1899, forms have been prescribed for 
the registration of all Bnths .ind Deaths occurring in a Cantonment Every birth or 



APPENDIX 


757 


death occurring in the whole population of a cantonment, whether iiiilit.irv oi non 
military, and whether Native or European or Eurasian, will be recorded in the daily 
register (A) and abstracted in the monthly summary (D) The monthh sunimar} 
should be forwardol to the Civil Surgeon o£ the district as early as possible after the 
close of the month to which it refers Submission of the summary to the Sanitary 
Commissioner has been discontinued Forms A and B are obtainable from the 
Government Press. 

In Column I of Form B, the figures of the population of the last preceding 
census should invariably be entered. But any appreciable difference in the population 
during an mtercensal period may be indicated by supplementary figures in this coliftnn 
with a note of explanation See Q O Nos 1945 — 1948 XII — 505-E, dated 7th 
September 1901, and No. HOtiO XII— 505-E, dated the 5th Decemhei 1901, printed in the 
Manual of Orders of (hve}7iment. United Fiovinccs of Aqra and Oudh, 19011, Vol II, 
Dept. XII, p. ‘Jb. 




THE BIRTHS, DEATHS AND MARRIAGES REGIS- 
TRATION ACT (1886) AMENDMENT ACT. 1890. 

(Act XVI of 1890 1.) 


[Pasfied on the 11th September, 1890~\ 

An Act to amend the Births, Deaths and Marriages Kegistra- 
tion Act, IHHf) 

Whekkas It IS expedient to amend the Births, 
Amcndinciit of 4 i. i i 4 . 

section 32, Act vi. Deaths and Maiiiages Iiegistration Act, loo() , It 

IS hereby enacted as follows — 

1 In S ()1 the said Act, foi the words “ within one year 
from the date on which this Act comes into force, ” the words “ at 
any time before the first day of April, 1891, ” shall be substituted 

(Notes) 

XVI of 1890.** 

(1) Statement of Objects and ReaBona 

For , see Cliizctte of India, 1890, Pt V, p 127 A 


(2) ProceedingB in Council. 

^For , see (rtizcttc of India, 1890, Pt VI, pp 120, 129 B 

(3) Where this Act is in force 

Thi-^ Art. IS 111 force in Upper llurm-i lexcepL the Shan Statbsi .ib Oeiijg a pari 
of liho Principal Art of 1886, see Burma Laws Act, XIII of IHOS C 

(4) Act, where declared in force 

This Act has been declared in foice in Santhal Parganas, see Santhal Parganas 
Settlement Reg III of 1872, S 3, ah amended by the Sinthal Par- 
ganas Justice and Laws Reg III of 1899 B 

2 The following section shall be added to Chapter V of the 
said Act, namely . — 

ip Jt ^ ^ 


35-A 1 . (1) 

• 

Constitution of 
additional commis- 
sons for purposes of 
this chapter 


The Governor-General in Council, if he thinks fit, 
may, by notification in the Gazette of India, 
appoint more commissions than one for the 
purposes of this Chapter, each such commission 
consisting of so many and such members as he may 


by a like notification, nominate thereto by name or by office, and 
having its functions restricted to the disposal, under this Act and 



760 Aot XYl of 1890 (b. d. & M. beg. act 1886 amend.). [8. 2 

the rules thereunder, of the registers or records sent under S. 32 to 
such Registrar-General or Registrars General as the Governor- 
General in Council may, be a like notification, specify m this behalf. 

(2) If more commissions than one are appointed in exercise 
of the power conferred by sub-S (1), then references in this Act to 
the Commissioners shall be construed as references to the members 
constituting a commission so appointed. 

(Note) 

/.— ".S. 35 A.” 

N. B. — This section has been incorporated as S. 35-A of Act VI of 1886. 



THE BIRTHS. DEATHS AND MARRIAGES REGIS- 
TRATION (AMENDMENT) ACT. 1911. 

(Act IX OF 1911.) 


(Becewed the Assent of the Governor General on the 
16th March, 1011 ) 


An Act further to amend the Births, Deaths and Marriages 
Kegistration Act, IHHh 

Whekbas it IS expedient further to amend the Births, Deaths 
and Marriages llegistiation Act, IHHO , It is heieby enacted as 

1 This Act may he called the Births, 
Deaths and Mainages Kegistration (Amendment) 
Act, 1911 

2 In section ‘22 of the Births, Deaths and 
Maniages liegistiation Act, 1880, the following 
amendments sfiall be made, namely — 

(1) To sub-section (1) of the said section the following proviso 
shall be added, namely — 

“ Provided that it shall not be necessary for the person giving 
notice^to attend before the Kc^gistrai oi to sign the entry in the 
register if he has given such notice in wnting and has furnished to 
the satisfaction of the liegistiar such eviileru e of his identity as 
may he leqiiiicd b\ an\ rules made 1)\ the Btical (-lovernhient in 
this behalf " • 


follows — 


Shorti title 


Anicndmoiit of sec- 
tion 22 of Act VI of 
188G. 


(2) In sub-section (2) of the said section, after the word “sign- 
ed “ the w^ds “ or the conditions specilietl in the pioviso to sub- 
section (1) have been complied with ” shall be inserted 

3 In section ‘2(5 and m section ‘28 of the said Act, for the 
Amendment of sec- words “Governor General in .^mncil ’ the words 
tions 26 and 28. “ Local Government “ shall be substituted 


Sttbetitution of 4 For section 86 of the said Act the fol- 

new section 36 lowing section shall be substituted, namely — 

“ 36 (1) The Local Government may make 

rules to carry out the purposes of this Act 

(3) In particular and without prejudice to the generality of> 
th« foregoing power, such rules may — 
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(а) fix the fees payable under this Act ; 

(б) prescribe the forms required for the purposes of this Act ; 

, (c) prebciilie the time v/ithm which, and the mode in 

which, persons authoiized under this Act to give 
notice of a birth or death to a Registrar of Births and 
Deaths must give the notice , 

id) prescribe the evidence of identity to be furnished to a 
Registrar of Biiths and Deaths by persons giving notice 
of a birth or death in cases where personal attendance 
before such Hegistiar is dispensed with , 

(e) prescribe the registers to be kept and the form and 
manner in which Registrars of Births and Deaths aie 
to register births and deaths under this Act, and the 
intervals at which they are to send to the Registrar 
General of Births, Deaths and Alairiages true copies of 
the entries of biiths and deaths in the legisters kept by 
them , 

(/) prescribe the conditions and circumstances on and m 
which Registiais of ‘Births and Deaths may correct 
entries of births and deaths m registers kept by them ; 

ig) prescribe the paiticulars which the descriptive list or 
lists to be piepaicd by the Commissioners appointed 
under Chapter V are to contain, and the manner in 
w'hich they are to refti to the registers or recoids, or 
portions of registers or recoifls, to which they relate, 
and 

(A) prescribe the custody in which those registers or records 
are to be kepi. 

(3) Every power to make rules c(»nferied by this Act is subject 
to the condition of the rules being made after previous publica- 
tion. 

(4) All rules made under this Act shall be published in the 
local official Gazette, and on such jmblication shall have effect as if 
enacted m this Act 

5 Section 87 of the said Act is hereby 
repealed 

6 All rules heretofore made under the said 
Act by the Governor General in Council shall, 
after the cf»mmencement of this Act, be deemed 
to have been made bv the Local Government. 


Repeal of Foction 
37 


Continuatiou of 
rules herbtofoTc 
zuadb b 7 Governor 
General in Council. 



THE FOREIGN MARRIAGE ACT. 1903. 

* • « 

(Act XIV of 1903 


(Passed on the 23rd Ortober, 1903.) 

An Act to give effect to the Foreign Mariiages Order in Council 

1908 

Wheukas it IS expedient to give effect to tlie Foreign Marriages 
Order in Council, 1908 , It is hereby enacted as follows — 

Short title, extent * 1- (1) This Act may be called the Indian 

and *pplication. Foreign Mairiage Act, 1908. 

(2) It extends to the whole of Biitish India, inclusive of Bri- 
tish Baluchistan, the Santhal I'aiganas, the Shan States and the 
Fargana of Spiti , and 

(8) It applies also to all British subjects and to all servants of 
.the King, whether British subjects* or not, in the territories of any 
Native Prince or State in India 

(Notesj. 

/ XIV of 1903 '' 

(1) Statement of Objects and ReasoDs 

Pbr , see Gazette of India, 1903, Ft. V, p 406 A 

(2) Proceedings in Council 

jTor , see (ia/oltL of India 1903, Ft VI, pp 107, 10^). , B 

(3) Reasons for the j^assing of the Act 

(a) The ForciKn Mani.i^..*'. oidei in CmiiK il, 19()‘’., dir.M ted that, if a marriage 
officer piocecdin^ undoi the Foreign Marriage Aet, 1892, (55 & 56 
Vic , C. 23), \\as sRtisiied that sucli notice of .in intended marriage 
had been given bv a paitv dwelling in India as may be required by 
any law of the Governor-General in Oouncil giving effect to that 
order, such notice shall be sufficient foi the purposes of the Statute , 
and it was further explained that a law of the Indian Legislature 
should be deemed to give effect to the order if it provided 

“(1) that notice of a marriage intended to bo solcmni/ied under the Statute 
referred to ma} be givon by one of the parties intending such mar- 
* riagc, who has had his oi her usual place of abode for three conse* 

cutivo weeks immediately preceding in some place in India to such 
marriage registrar or other officer as may be designated by the law in 
this behalf. 

(2) that such notice shall be publi-ahed either by proclamation of banns or in 
such other mannei as the law ma) provide, and 
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L—**Act XIV of 1903 (Continued), 

(3) that such marriafic registrar or other officer, unless he is aware of any 
imped men 1 01 ohjcctinn which should obstruct the solemnization of the 
marricigo. shall on payment of such fee. if any, as the law may fix, 
give a certitiiMte that the said notice has been so given and published 
as aforesaid.” 

This Act is intended to give effect to this order in Council. 

See Statement of Ob]cL'ts and Reasons ‘ G 

(b) The following remarks of the Hon’blo Mr Arundel in moving for leave to 
introduce the Bill to gi\(‘ cilcct to the Foreign Marriages Order in 
Council, 190‘h mav aKo be noted On several occasions difficulties 
h.i\c aiisen in connection with ihe intended marriage of British 
niibjccts undi*r the pioMsioiis of the Foreign ^lAiriage Act and Foreign 
Marriages Ordei in Council, 189t2, in cases where one of the parties 
has been resident in India " 

“ The Foreign Marriages Ordei in Council requires that m cases where one of 
the parties has not he»‘n resident within the district of the Marriage 
OfliciT, who is to celchiatc tho marn.ige, that party shall produce a 
certificate fioin the Maiiiagc Officer of the pl.ice in which he or she 
has been rcsidiMit, that proper notice has been given of the marriage , 
hut these ic(iniicnient‘' i>f the Order in Council lelate onl\ to foreign 
countries and to the Tnited Kingdom, while no instructions are 
given conccining notice of marriage liy persons resident in India. 

After some correspondence between the Secietaiy of State and the Govern- 
ment of India, an Order in Council was issued on the l‘2th March, 1903, 
to the following cfiect 

1 The following fiutlicr modifications of the requirements of the Foreign 

Marriage Act, 1H92, as to losidencc and notice which appear to His 
l\lajost\ to he consistent with the observance of due precautions 
against the solemnization of clandestine marriages, shall h'Ave effect 
incases whcicoiic oiih of the parties has dwelt within the district 
of the Maiiiagc' Oflicc'r and the othei of such paitics has dwelt in a 
t'oloin oi in India that is t.o sa\ 

Ilf if the Alarriage Gllicei is satisfied that such notice h.?s been given bv the 
parts dwelling in such Colonv nr in India as maybe piovidedby any 
law in that (yolonx oi of the (lovcrnor General of India in Council 
(as the case inav be), JJiving effect to this Order , 

(ill in any such case tlic oath, affirmation or declaration required by section 7 
of the Foreign Marriage Act sh.ill be made subject to the modifications 
thereof to which effect is given by article G of the Foreign Marriages 
Order in Council, 1392 

2 A law enacted b> the Legislature of a Colony or by the Governor General 

of India in Council shdll be deemed to give cflect to this Order if it 
makes provision (in whatever terms expressed) as follows •• 

(i) That a notice of a marriage intended to be solemnized under the Foreign 
Alarriage Act max be given by one of the parties intending such 
marriage who has had his oi her usual place of abode for three conse 
cutive weeks immediately preceding in some place in that Colony or 
in India (as the case may be) to such Marriage Registrar or other 
officer as may bo designated by the law in this behalf . 
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(ii) that Buoh notice shall be published either by proclamation of banns or m 

such other manner as the law may provide ; and 

(iii) that such Marriage Registrar *or other officer, unless he his aware of any 

impediment or objection which should obstruct the solemnization of 
the marriage, shall, on payment of such fee, if any, as the law may 
provide, give a oertifioate that the said notice has been so given and 
published as aforesaid. 

“ The Bill which 1 beg for leave to introduce is intended to give effect to this 
Order in Council, It extends to the whole of British India; and 
applies to all British subjects and to all servants of the King, whether 
British subjects or not, in the territories of any Native Prince or 
‘ State in India. 

"The Bill is purely permissive and nothing in it affects a valid marriage 
solemnized outside its provisions. ’ ' 

See Proceedings of the Council of the Governor General of India dated 28 th 
August. 19l)3. D 

. 2. (1) Notice in writing of a marriage which 

Notice of marriage • i i i 

intended to be Holem- it 16 intended to solemnize under the Foreign 

Vmt Marriage Act, 1892, may be given by one of the66&66Viot 

parties intending such marriage, to — 

(а) a Marriage Begistrar appointed under the Indian Christian 

Marriage Act, 1872, where either of such parties is a xv of 1872. 
person professing -the Christian religion ; 

(б) a District Magistrate, Chief Presidency Magistrate or 
• Political Agent where neither of such parties is a 

person professing the Christian religion . 

^Provided that the party giving such notice as aforesaid shall 
have had his usual place of abode for not less than three consecu- 
tive weeks immediately preceding the giving of notice within the 
local limits of the area for which the Marriage Begistrai, Magistrate 
or Political Agent to whom the notice is given, is appointed. 

(2) Every notice given under this section shall state — 

(a) the name, surname, age, profession or condition of each 
of the parties intending marriage ; 

(b) the residence of each of them ; 

(o) the time daring which each of them has dwelt there ; 
and 

(d) the place in which the intended marriage is to be solem- 
nized ; 
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and it shall contain a declaration by the party giving the 
notice to the effect that he believes that there is not impediment of 
kindred or affinity or other lawful hindrance to the solemnization 
of the said intended marriage. 

(3) A copy of every notice given under this section shall be 
published by being affixed in some conspicuous place in the office 
of , the officer to whom the notice is given. 

■(4) On the expiration of four clear days after such notice as 
aforesaid has been published in the manner prescribed by sub-sec- 
tion (3), the officer to whom the notice is given unless he is- aware 
of any impediment of kindred or affinity or other lawful hindrance 
to the solemnization of the said intended marriage shall, on pay- 
ment of such fee (if any) as the Governor General in Council may 
fix in this behalf, furnish the party by whom the notice was given, 
with a certificate, under his hand and seal, to the effect that the 
notice has been so given and published. 

KULES MADE UNDEE ACT XIV OF 1903. 

Fee for certificate of publication of notice * 

No 341, dated the lllh AuRU'^t, 1904. —In exorcise of the power conferred by 
sub-S. 1 of S. 2 of tlio Indi.m Foreign ^larriage Act, 1903 (XIV of 
1903), the riovernoi (Iciieral in .Council is pleased to prescribe a fee of 
Rs. 5 for cvcr\ ccrtiiicate to the effect that notice under the Act has 
been gnen and published in accordance with the said section. 

A Maiii.igc Registrar, District Magistrate, Chief Presidency Magistrate or 
Political Agent inav, iii his discrctir/n, remit apart not exceeding three- 
fourths of the fee to an\ person \\ho appears to him to be in indigent 
circumstances. 

Where the fee is received by am person, who is a Government servant and 
not a minister of religion, it shall be paid into a Government Treasury; 
and where it is received by any other person it may be retained by 
him. Hee Gazette of ifidia, 1904, Pt I, p. 592. See General Statutory 
Rules and Orders, 1907, Vol III, p. 1828, 



ANAND MARRIAGE ACT. 

(Act VII OF 1909.) 


(Beccived the Assent of the Governor General on the 

22nd October, 1000) . 

An Act to remove doubts as to the validity of the marriage 
ceremony common among tiie Sikhs called Anand. 
Whereas it is expedient to remove any doubts as to the validity 
of the marriage cojemony common among the Sikhs called Anand ; 
It is hereby enacted as follows — 

Short title and ^ (D This Act may be called the Anand 

Marriage Act, 1909 , and 
(2) It extends to the whole of British India. 


(Notes). 

General. 

Object of the Act. 

^ The object of this, Act is to ?iet at rest doubts as to the \alidity of the marriage 
rite of the Sikhs called ‘*An.iiid ” 


Tins form of mairiagc has long been piactisod among the Sikhs, but it was 
apprehended that there were good reasons to believe that, in the 
absence of a \alidating enactment, doubts might bo thrown upon it, 
and Sikhs might hive had to f.icc great difficulties in the future, and 
incur heavy expenses on suits instituted in the Civil Court.s. It was 
also apprehended that, in the absence of such a law, some judicial 
officers might be uncertain as to the validity of this orthodox Sikh 
custom. 


^It was therefore thought desirable that all doubts should be set at rest for 
ftio future, by passing this enactment, which merely validates an 
existing rite and involves no now principles See Statement of Objects 
and Reasons. 


2. All marriages which may be or may have been duly solem- 
nized according to the Sikh marriage ceremony 

Validity of Anaiid called Anand shall be, and shall be deemed to 
marriages. 

have been, with effect from the date of the 
solemnization of each respectively, good and valid in law. 

tain^m^ma^s fr°om 3. Nothing m this Act shall apply to — 

Act. ^ 

(a) any marriage between persons not professing the Sikh 


religion, or 

(b) any marriage which las been judicially declared to be 
null and void. 
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4 . Nothing in this Act shall efESct the validity 
of any marriage duly solemnized according to any 
other marriage ceremony customary among the 
Sikhs. 

9. Nothing in this Act shall be deemed to validate any marri- 

Non-vaiidataon of between persons who are related to each other 
marriages within m any degree of consanguinity or affinity which 
prohibited degroos. ^Quld according to the customary law of the Sikhs 

render a marriage between them illegal. 


Saving of marriages 
solemnized accord- 
ing to other cere- 
monies. 
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THE BENGAL MUHAMMADAN MARRIAGES AND 

DIVORCES REGISTRATION ACT, 1876. 

• 

(Bengal Act I of 1876^) 


19th January, 1876. 

All Act to provide for the voluntary registration of Muhamiuadaja 
Marriages and Divorces 

Whbheas it IS expedient to provide for the voluntary registration 
Proamble marriages and divorces among Muhammadans ; 

It is enacted as follows . — 


(Notes) 

General. 


“ Bengal Act / of I876.** 

(1) Statement of Objecta and Reasons. 

For see Calcutta Gazette, 1873, Part IV, p. 1520. A 

(2) Proceedings in Councii. 

For — see (Ibid ) Supplt p. 158G , Ibid., 1875, Supplt. pp. 1, 55, 119. 17*6. 
407, 437 and 1358. ’ B 

(3) Local extent. 

This Act Extends— 

(1) to districts in Eastern Bengal notified under S 1, and 

(2) to districts in Assam notified under the Scheduled Distrlctb Act, 1874 

(XIV of 1874). 

■ 

For a list of districts in Eastern Bengal to which the Act has been extended 
by notification, see the Bengal Local Statutory Rules and Orders, 
• 1903, Vol. I, p 100. 

The Act (with the exception of S. 1) has been extended by notification under 
thft Scheduled Di:itricts Act, 1874 (XIV of 1874), S. 5 to the following 
districts in Assam, namely — 

Cachar, Darrang, Goalpara, Xararup, Lakimpui, Nowgong, Sibsagar and 
Sylhet. 

The application of the Act is barred in the Chittagong Hill tracts by the 
Chittagong Hill tracts 'Regulation, 1900 (I of 1900), S. 4 (2). C 

(4) Rulei made under this Act. 

For rules made under this Act- - 

(i) for Eastern Bengal, see the Bengal Local Statutory Rules and Orders, 
1903, Vol. II. pp. 608 and Gil to G19 ; D 

(li) for Assam, see the Assam Local Statutory Rules and Orders, 1893, 
. pp. 98 to 107 (reprinted in the Assam Regulation Manual, 1894, 
pp. 127 to 134) ; and E 

(lii) for Eastern Bengal and Assam (revised rules 44, 45 and 45- A), see 
Notification No. 4936, dated 3rd June, 1907, in E B. and A. Gazette, 
1907, Pt. II, p. 887. F 
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VIII of 1871. 


1 . This Act shall commence and take effect in those districts 
T . in the Provinces subject to the liientenant- 

Local extent. n , 

Governor of Bengal to which the said Lieutenant- 
Governor shall extend it by an order pablished in the Calcutta 
Gazette; and thereupon this Act shall commence and take in the 
districts named in such order, on the day which shall be in such 
order provided for the commencement thereof. 

2 . In this Act, unless there be something 
repugnant m the subject or context, — 

“ Muhammadan Registrar ” means any 
person who is duly authorised under this Act to 
register marriages and divoroas . 

“ Inspector-General of Registration ” and “ Registrar ” respec- 
tively mean the ofl&cers sodesignated andappointed 
under the Indian Registration Act, 1871, or other 
law for the time being in force for the registration 
of documents . 

district" means a district formed under the 
provisions of the Indian Registration Act, 1871: 

‘‘ parda-nishin " means a woman who, according to the custom 
of the country, might reasonably object to appear 
in a public office. 

3 . It shall be lawful for the Lieutenant-Governor to grant a 
license to any person, being a Muhammadan, 
authorizing him to register Muhammadan mar- 
riages and divorces which have been effected 
within certain specified limits,* on application 
being made to him for such registration ; and in like manner it 
shall be lawful for the said *Lieutenant-Governor to revoke or 
suspend such license 

Provided that no more than two persons shall be licensed to 
exercise the said functions within the same limits : and .provided 
further that, when two persons are so licensed to act within the 
same limits, the one shall be a member of the Sunni, and the other 
of the Shia sect. 


Interpretation 


“ Muhammadan 
Registrar ” 


“ Inspector- Gene- 
ral of Registration, ’ 
"Registrar’*. 


“ District.” 


" Parda-nishin.” 


Lieutenant-Gover- 
nor may grant licen 
ses to register. 


Muhammadan 
Registrars to use 
fitols. 


4 . Every Mahainmadan Begistrar shall use 
a seal bearing the following inscription in the 
Persian character and language ; " The seal of 
the Mnhammadan Registrar of 
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. 5. The Lieutenant-Governor shall supply 

Government to for the office of every Muhammadan Eeeistrar 
provide seal and i j u i r ^ 

books. the seal and thq books necessary for the purposes 

of this Act. 

The pages of such books shall be consecutively numbered in 
print, and the number of pages m each book shall be certified on 
the title-page by the officer by whom such books are issued. 


Muh a m m a d a n 
Registrar to keep 
registers. 


6 . Every Muhammadan Registrar shall 
keep up the following register books : — 


Book I. — Register of marriages, in the Form A contained in the 
schedule to this Act. 

Book II. — Register of divorces other than those of the kind 
known as Khula, in the Form B contained in the schedule to this 
Act. 

Book III. — Register of divorces of the kind known as Khula, 
in the Form C contained in the schedule to this Act. 

(Ncrte). 

General. 

Registration of Muhammadan marriages— Copy of entry in Register —Evidence. 

" A special condition ” (that a Muhammadan wife might divorco hor husband 
under certain circumstances) is a mabter which, under Bengal Act, 
I of 187G, it IS the duty of the Mahomodan Registrar (of marriages 
” under the Act) to enter in the Register and, therefore, a copy of the 

entry therein would be evidence of its contents, in a suit by the 
husband for restitution of conjugal rights, on a divorce by his wife 
“ on the occurrence of such circumstances. 10 C. 607. • P 

7, All enirries in each register prescribed by the last preceding 
Entries to be Section shall be numbered m a consecutive series, 
numbered. which shall commence and terminate with the 

year, a fresh series being commenced at the beginning of each year. 

8. Every application for registration under 

w^m^irbe^mado!^^ made to the Muhammadan 

Registrar orally as follows : — 

, If the application he for the registration of a marriage-^ 
by the parties to the marriage jointly : provided that if the man, 
or the woman, or both, be minors, application .shall be made on 
their behalf by their respective lawful guardians and provided 
further, that if the woman be a pardanishin, such application may 
be made on her behalf by her duly authorised vakil ; 
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if the application be for the registration of a divorce vther than 
of the kind knoion as ‘ Khula * — 

by the man who has effected the divorce ; 

if the application be for the registration of a divorce of the 
kind hwwn as ‘ Khula ’ — 

by the parties to the divorce jointly : provided that, if the 
woman be a pardanishin, such application may be made on her 
behalf by her duly authorised va'kil. 

9. On application being made to a Muhammadan Begistrar 

for registration under this Act of a marriage or 
Duties of Muham- divorce within one month of the marriage or 
divorce being effected, and not* otherwise, and on 
payment to him of a fee of one rupee, the Muham- 
madan Begistrar shall — 

(a) satisfy himself whether or not such marriage or divorce 
was effected by the person or persons by whom it is 
represented to have been effected ; 

(b) satisfy himself as to the identity of the persons appear- 

ing before him and alleging that the marriage or divorce 
has been effected ; 

(c) in the case of any person appearing as representative of 

the man or woman (whether he appears as guardian or 
vakil), satisfy himself of the right of such person to 
appear. 

If the Muhammadan Begistrar be satisfied on the above points 
and not otherwise, he shall make an entry of the marriage or 
divorce m the proper Begister . 

Provided that no such entry shall be made otherwise than in 
the presence of every person ^ho, by section 11 of this Act, is 
required to sign such entry. 

10. Nothing in the preceding section shall be held to prohi- 
Muhammadan Re- ^ Muhammadan Begistrar from receiving a 

gistrar may receive gratituity in excess of the prescribed fee of one 
gratituifcy. rupee, when such gratituity is voluntarily tendojred. 

Entries by whom 11- Every entry in a register kept under 

to be signed. Act shall be signed as follows : — 

If the entry he of a inarriage in a register in the form A contamed 
in the schedule to tins Act , — 

(1) by the parties to the marriage, or, if either or 6bth of- 
them be minors, by their lawful guardians respectively : 
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. provided that, if the woman be a parda nishin, the 
entry may be Signed on her behalf by her duly 
authorized vakil ; 

(2) by two witnesses who were present at the marriage- 

ceremony ; 

(3) in cases in which the woman is represented by a vakil — 

by two witnesses to the fact of the vakil having been duly 
authorized to represent her ; • 

(4) 'by the Muhammadan Eegistrar ; 

if the entry he of a divorce other than the kind knoion as Khnla 
in a register in the form be contained in the schedule to this Act , — 

(1) by the man who has effected the divorce , • 

(2) by the witness who identifies the man who has effected the 
divorce ; 

(3) if the man be of the Shia sect — by two witnesses to the 
divorce being effected ; 

(4) by the Muhammadan Eegistrar , 

if the entry be of a divorce of the kind known as Khula in a 
register in the form G contained \n the schedule to this Act , — 

(1) by the parties to the Khula provided that, if the 

woman be a parda-nishin, the entry may be signed on 
her behalf by her duly authorized vakil ; 

(2) by the person who identifies the man ; 

(3) by the person who identifies the woman ; 

(4) if the application for registration has been made by a 

vakil on behalf of the woman — by two witnesses to the 
faot of the vakil having been duly authorized to 
represent her ; ' 

(5) if the man be of the Shia sect — by two witnesses to the 

divorce being effected , 

(6) by the Muhammadan Eegistrar 

12 . On completion of the registration of any marriage or 
" divorce, the Muhammadan Eeigistrar shall deliver 
be^ven to applicants for registration an 

attested copy of the entry , and for such copy 
no charge shall be made. 

18. In every office in which any register hereinbefore 
• mentioned is kept, there shall be prepared a , 

Iiidex to be kept index of the contents of such register ; 
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and every entry in such index shall be made, so far as practicable, 
immediately after the Muhammadan Begistrar has oiade an entry 
in any such register. 

ii. The index mentioned in the last preceding section shall 
contain the name, place of residence and father’s 

Bh^wn^S^rndV.^ ®^®^y ^larriage or divorce 

and the date of registration. 

It shall also contain such other particulars, and shall be pre- 
pared in such form, as the Lieutenant-Governor may direct. 

18. Subject to the previous payment of the fees prescribed, the 
, , index, whether it be in the office of the Muham- 

Ix^ex may be 

inspected and copies madan Registrar or of the Registrar of the district, 
tera^ taken copies of entries in such index, which are 

filed in the office of the Registrar of the district 
under the provisions of section 22 of this Act, shall be at all times 
open to inspection by any person applying to inspect the same ; and 
copies of entries m any of the registers, and of the certified copies 
of such entries, which are filed in the office of the Registrar of the 
district under section 22 of this Act, shall be given to all persons 
applying for such copies. 

Such copies shall be signed and sealed by the Registrar of the 
district or by the Muhammadan Registrar, as the case may be. 

16. Every Registrar of a district and every 
and^copies Muhammadan Registrar shall, for the purpose of 

this Act, be entitled to levy the following fees : — 
for every search or permission to search in any index or regis- 
ter under his charge — four annas 

for every certified copy of any entry in a register other than 
the first copy referred to in section 12 of this Act — one rupee. 


„ , , 17. Every Muhammadan Registrar shall 

Muhammadan Re- ^ 

gistrars to be subject perform the duties of his office under the superin- 
District tendence and control of the Begistrar in whose 
district the office of such Muhammadan Begistrar 
is situate. 

o 

{_l7i the toion of Calcutta every Muha7nmadan Begistrar shall 
perforin the duties of his office under the superintendence and control 
of the Inspector-General of Begistration^ 

Every Registrar [and in the tow7i of Calcutta the Inspecior^ene- 
ral of Begistratiori] shall have authority to issue (whether on 



88. 17 to 28] Act 1 of 1876 (ben. muh. mar. & div. reo. act). 777 


complaint or otherwise) any order consistent with this Act which he 
considers necessary in respect of any act or omission of any Muham- 
madan Begistrar subordinate to him. 

18. The Inspector-General of Registration shall exercise a 

, general superintendence over offices of all Muham- 

Inspector-General , , i. 

of Registration to madans Registrars, and shall have power from time 

^rinte^ndenoe^^ frame rules, consistent with this Act, for 

the guidance of the said Muhammadan KegistrSrs 

and the regulation of their offices generally. 

19. All rules framed in accordance with the last preceding 

. , section shall be submitted to the Lieutenant- 

Rules to be approv- 
ed by Lieutenant- Governor for approval, and after they have been 

h°hed°n^Gazette.^*^ approved they shall be published in the Official 

Gazette, and shall then have the same force as if 
they were inserted in this Act. 


20. Every Muhammadan Registrar refusing to register a mar- 
Refusai to rcgia- ^lage or divorce shall make an order of refusal, and 

ter to be recorded record his reasons for such order in a book to be 
kept for that purpose 

21. An appeal shall he against an order of a Muhammadan 

Registrar refusing to register a marriage or di- 
fuMUo^reg^ister^ vorce,to the registrar to whom such Muhammadan 
^ Registrar is subordinate, if presented to such 

Registrar within twenty days from the date of the order, and the 
Registrar may reverse or alter such order , and the order passed by 
the Registrar on appeal shall be final. 


22 Every Muhammadan Registrar shall, at the expiration of 

every month, send certified copies of all entries 
Copies of entries i i 

to be sent monthly made by him during the month in the registers 

dwtriot^**^^*^*' mentioned in section (5 of this Act, and also of 

the entries which have been made in the index 


referred to in sections 13 and 14 of this Act, tq the Registrar of the 
district wuthin which such Muhammadan Registrar has been 
authorized to act, and the Registrar, on receiving such copies, shall 
file them in his office. 


28. Every Muhammadan Registrar shall keep safely each 

register until the same shall be filled, and shall 

RegiiierB to be or earlier if he shall leave the district or 

[iven up. 

cease to hold a license, make over the same to the 
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Begistrar of the district for safe custody, or to such other person as 
the Begistrar may direct. 


26. The Lieutenant-Governor may from time to time prescribe 
^ such rules as he thinks fit, provided that such 

Lieutenant-Gover- ** 


nor may prescribe 
rules 


rules be not inconsistent with any provision of 
this Act, — : 


(a) for determining the qualifications to be required from 

persons to whom licenses under section 3 of this Act 
may be granted ; 

(b) for regulating the attendance of Muhammadan Begistrars 

at the celebration of marriages, and their remuneration 
for such attendance ; 

(c) for regulating the grant of copies by Begistrars and 

Muhammadan Begistrars ; 

id) for regulating the payment by the Muhammadans Be- 
gistrars of the cost of the seals, forms of registers, station- 
ery and any other articles which may be supplied to 
them by the Government ; 

(e) for regulating the application of the fees levied by Begis- 
trars of district and Muhammadan Begistrars under 
Act ; and 

if) for regulating such other matters as appear to the Lieute- 
nant-Governor necessary toreffect the purposes of this 
Act. 


The Lieutenant-Governor may from time to time cancel or alter 
any such rules. * • 

^ 2S. Every Muhammadan Begistrar shall be, 

Muha mmadan ® ~ • 3 • 

Registrar a public and be deemed to be, a public officer, and his duties 

under this Act shall be deemed to be public duties. 


Saving clause. 


26. Nothing m this Act contained shall be 
cohstrued to — 


(a) render invalid, merely by reason of its not having been 
registered, any m'uhammadan marriage or divorce 
which would otherwise be valid ; 


(b) render valid, by reason of its having been registered, 
any muhammadan marriage or divorce which *woiild 
otherwise be invalid ; 
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(c) authorize the attendance of any Muhammadan Eegistrar 

at the celebration of a marriage, except at the request 
of all the parties concyBrned ; 

(d) affect the religion or religious rites and usages of any of 
Her Majesty’s subjects in India ; 

(e) prevent any person, who is unable to write, from putting 

his mark instead of the signature required by this Ack 

SCHEDULE. 

(See sections 6 and 11) 

• Forjji A. Book I. 

. Register of Marriages (as prescribed by section 6 of the Act for 
the voluntary registration of Muhaniniadan Marriages and 
Divorces). 

1. Consecutive number. 

2. Name of the bridegroom and that of his father, with their 
respective residences. 

3. Name of the bride and that of her father, with their 
respective residences. 

4. Whether the bride is a spinster, a widow or divorced by a 
former husband, and whether she is adult or otherwise. 

5* • Name of the guardian of the bridegroom (if the bridegroom 
be a minor) and that of the guardian’s father, with specification of 
the guardian’s residence, and of the relationship in which he •stands 
to the bridegroom. 

6. Name of the guardian of the bride (if she be a minor) and 
that of his father, with specification of his residence, and the rela- 
tionship in which he stands to the bride. 

7. Name of the bride’s vakil, and of his father, and their 

residences, with specification of the relationshy) m which the vakil 
stands to the bride. * • 

8. Names of the witnesses to the due authorization of the 
bride's vakil with names of their fathers and rewdences, and specifi- 
cation of the relationship in which they stand to the bride. 

9. Date on which the marriage was contracted, — to be given 
according to the English style and according to the era current in 
the district. 
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10. Amount of dower. • 

11. How much of the dower is mu’ajjal (prompt) and how 
much muVajjal (deferred). 

12. Whether any portion of the dower was paid at the 
moment. If so, how much. 

13. Whether any property was given in lieu of the whole or 
any portion of the dower, with specification of the same. 

14. Special conditions, if any. 

15. Names of village or town, police jurisdiction and district, 
in which the marriage took place. 

16. Name of the person in whose house the {narriage-ceremony 
took place and that of his father. 

17. Date of registration, — to be given according to the English 
style. 


Form B. Book II. 

Begister of divorces other than those of the kind kmwn as 
Khula prescribed by section 6 of the Act for the voluntary registra- 
tion of Muhanwiadan Marriages and Divorces. 

1. Consecutive number. 

2. Names of the husband and of his father, and their resi- 
dences. 

3. Names of the wife and of her father, and their residences. 

4. Date of divorce — according to the English style and accord- 
ing to the era current in the district. 

5. Description of divorce. 

6. Manner in which the^ivorce was effected. 

7. Names of the village or town, police- jurisdiction and 
district in which the divorce took place. 

8. Name of the party in whose house the divorce took place, 

and of his father. ’ ^ , 

■ 9. Names of w^itnesscs to the divorce, if any, the names of their 
fathers and their reijpective residences. 

10 Name of party identifying the husband before the Muham- 
madan Kegi&trar and that of his father, and their residences. 

11. Date of registration, — to be given according to the 
English style. 
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Form .0 Book III. 

Register of Divorces of the kind knotvn as Khula (presciibed hij 
section 6 of the Act for the voluntary registration of Muhammadan 
Marriages and Divorces), 

1. Consecutive number. 

2. Name of the husband and that of his father, and their 

residences. ^ 

3. Name of the wife and that of her father, and their 
residences 

4. Date of Khula — according to the English style and accord- 
ing to the era current in the distiict 

5. Amount of dower 

• 6. Whether Khula was acknowledged by the wife in person 

before the Muhammadan Kegistrar 

7. If so, name of the partv identifying her before the Muham- 
madan Registrai, and that of his father, and their residences, with 
specification of the relationship which he bears to her, if any. 

8. If the Khula be acknowledged before the Muhammadan 
Registrar by the wife’s vakil, his name nnd that of his father and 
tljeir residences, with specification of the relationship W’^hich the 
vakil bears to the wife, if any 

9 Names of the two witnesses to the due authorization of 
the wife’s vakil and those of their fathers, with their residences. 

10 Name of village or town, police-jurisdiction and district 
where the Khula took place 

11. Name of the person in whose house the Khula took place, 
and that of his "father 

m 

12. Names of the witnesses, if any, to the divorce being 
effected, the names of their fathers and their residences 

13. Name of the person identifying the husband, and that of 
his father and their residences 

14. Date of registration, — to bo given in the English style 

RULES MADE UNDhiR r,EN(4AL ACT 1 OF 1870. 

• {Published 171 the siippleniejit to the Calcutta Gazette of I'iS4, pp. 936 37). 

Rules for the guidance of the permanent Committee for the supervision of Muham- 
madan Registrars appointed under Act I iB.C ) of 1876, and of kazis appointed 
under Act XII of 1880- 

1. The Committee shall consist of five or more members Appointed by the Local 
Government, the appointments being notified in the Calcutta (lazotto. The Inspector- 
General of Registration for the time being snail be ex oficio President of the Committee. 

99 
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Three members to form a quorum. In case of the death, resignation or inability 
(from any cause) to act of any member, the President shall submit a fresh nomination 
^or the consideration of Government. 

2. The Committee shall meet at the office of the Inspector- General of Registration 
on the first Tuesday m every alternate month, commencing from January, provided 
there IS business to necessitate its assembling so often. Duo notice of the matters to 
be laid before the Committee shall be circulated beforehand. In case of any urgent 
business or upon the requisition of three members, the President shall call a special 
meeting of the Committee for the consideration of such business. 

3. The Committee shall have power to deal with the following matters — 

(1) The consideration of all nominations to the post of Muhammadan Registrars 

made by District Registrars under Rule 2 of the rules framed 
Bon. T of 1876. under the Muhamm^idan Marriage Registration Act, for recom- 
mendation to Government , 

(2) The temporary suspension or removal of Muhammadan Registrars, subject to 

the submission of a report for the final orders of Government. ^ 

(3) The consideration of all nominations to the post of Ivazis, made by the 
District Registrars, for recommendation to Government 

(4) The temporary suspension or removal of Kazis, pubject to the submission of 
a report for the final orders of Government 

4. Subject to the approval of Government, the Committee shall be empowered to 
arrange foi the examination from time to time of all Muhammadan Registrars — 

(1) In the Muhammadan law of mams ge -and divorce, 

(2) Act T (B 0.) of 1876 and its rules • 


iNotifkntion dated the HMh January, lb76 {pubhs}ied %n the Calcutta 
Gazette of 1876 Part Z, p 89). 

Under the provisions of section I of Act I (B.C ) pt 1876 (an act to provide* for the 
voluntary registration of Muhammadan marriages and divorces), the Lieutenant- 
Governor IS pleased to notify for general information, that the said Act shall commence 
and take effect in the following districts, from the 15th February next, viz . — 

Dacca Rangpur. 

Mymensingh* .Bogra. 

Backergunge Chittagong. 


Notification, dated the 5th June, 1876 (published in the Calcutta 
Gazette of 1876, Part J, p. 650). 

Under the provisions of section 1 of Act I (B.C.) of 1876 (an Act to provide for the 
voluntary registration of Muhammadan marrihges and divorces), the Lieutenant- 
Governor IB pleased to notify for general information, that the said Act shall commence 
and take effect in the district of Noakhali from the Jst July next. 

c 

Notification dated the 14th October, 1876 (published in the Calcutta 
Gazette of 1676, Pt. I, p. 1311). 

Under the provisions of section 1, Act I (B.C.) ofl%76 (an Act to provide for the 
voluntary registration of Mahomedan marriages and divorces), the Lieutenant-Governor 
IS pleased to notify for general information that the saicL Act shall commence to take 
effect in the District of Tippera from the first November next. 
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Notification dated 21st November, fS76 (published in the Calcutta 

- Oasette of 1876, PL I, p. 1398) 

It 1 b hereby notified for general information that, under the provision of sect ion iT 
Aot I (B.O.) of 1876 (an Act to provide for the voluntary registration of Mahomodan 
marriages and divorces), the Lieutenant-Governor is pleased to extend the said Act to 
the Bub-divisions of Khulna and Bagirhat in the District of Jossore, where it shall 
commence and take effect from the 1st December next. 

Notification dated 8th December, 1876 (published in the Calcutta 

Gazette of 1676, PL I, p 1492), ^ 

It IS hereby notified for general information that, under the provisions of section 1, 
Act I (B.O.) of 1876 (an Act to provide for the voluntary registration of Mahomedan 
marriages and divorces), the Lieutenant-Governor is pleased to extend the said Act to 
the following districts and sub-divisioiis whole it shall commence and take effect at 
once, VIZ . — 

Fandpur, Pabna, ^Kooshtea, sub-division of Nadia Sadai, sub-ilivision of the 
Dinajpur district and the Nator sub-di vision of the Bajshahi district. 

Notification dated the ISth Aprt', 16*i2 (published in the Calcutta 
Gazette of 18^i2, Pt. I, p. 364) 

It IS hereby notified for general informition that, uiidoi the provisjons of .section 1, 
Act T (B. C.) of 1876 (an Act to provide for the voluutarv legistration of Mahomedan 
marriages and divorces), the Lieutonant-(TO\L‘nioi san(‘tion.s the extension of the said Act 
to the Sadar sub-division of the district of Bajshahi, where it shall take effect from this 
date • 

Notification dated the 1st ISeptembei, lb9it ( published in the Calcutta 
Gazette of 1690, Pt I, p. S70). 

It IS hereby notified for general information that, under the provisions of section 1, 
Act I (B. C ) of 1876 (an Act to provide for the voluntary registration of l\Iahomcdan 
marriages and divorces), the Lieutenant- iTovernoi authorizes the extension of the said 
Act to the Districts of Calcutta, ‘24-Parganas, Jessore and Murshidabad, where it shall 
commence and take effect from the 1st November, 1890. 

Notification dated the loth December, 1691 [published in the Calcutta 
Gazette of 1695, Pt. I, p 1062). 

It 18 hereby notified for general information that, under the provisions of section 1 
of Act I (B C ) of 1876 (an Act to provide for the voluntary registration of Mahomedan 
marriages and divorocs)^ and of section 1 of Act XII of 1880 (an Act foi the appointment 
of persons as Kazis), the Lieutenant Governor authorizes the extension of the said 
Acta to the District of Jalpaiguri from the 1st January, 1S92 

Notification dated 10th March, 1693 (published in the Calcutta 
• Gazette of 1693, Pi. I, p 211) 

It IS hereby notified for general iqformation that, under the provisions of section 
1 of Aot I (B. G ) of 1876 (.\n Act to provide for the voluntary ragislration of Marriages 
and divorces) the Lieutenant-Governor authorizes the extension of the said Act to the 
District of Midnapur, with effect from the Ist April, 1893, 

Notification No. 2480- J., dated 1st May 1894 (published in the Calcutta 
Gazette of 1894, Pt. I, p. 550). 

It 18 hereby notified for general information that, under the provisions of section 
1 of Aot I (B.O.) of 1876 (an Act to provide for the voluntary registration of Muhamma- 
dan marriages and divorces), the Lieutenant-Governor authorizes the extension of the 
ft ft i d Act to the District of Howrah, with effect from the 1st Juno, 1894, 
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Notification No. 717 J.D , dated thedth June, 1891 (published in the Calcutta 
Gazette of 1891, Vi 1, p. 650). 

It lb hereby notified for general information th.it, under the provisions of section 
1 of Act I (B C ) of 187G (an Act for the volunt.ir> registration of marriages and divor- 
ces) the Lieutenant-Governor authorizes the extension of the s.iid Act to the districts 
of Burdwtin, Bankura, Birhhum and Hooghly, with effect from the 15th June, 1894. 


Notification No. 1125 J,, dated the 29th July, 1895 (published in the Calcutta 
Gazette of 1895, Pt. I, p. 711). 

It 18 hereby notified for general inform.ation that, under the provisions of section 
1 of Act I (B.C.) of 1876 (an Act to provide for the voluntary registration of Muham- 
madan marriages and divorces), the Lieutenant-Governor authorizes the extension of 
the said Act to the district of Cuttack, with effect from the 15th August, 1895. 


Notification No 091 J.l)., dated the 20th Octobei, 1896 (published in tJie Calcutta 
Gazette of 1896, Pt. I, p. 1111). 

It IS hereby notified for general information that, under the provisions of seetioj^ 
1 of Act I (B.C ) of 1870 (an Act to provide for the voluntary registration of Muham- 
madan marriages and divorces), the Lieutenant-Governor authorizes the extension of 
the said Act to the district of Purnca, with effect from the 16th November, 1896. 


Notification dated the 31st May, 1881 {published in the Supplement to the Calcutta 
Gazette of 1881, p. 937) 

Revised rules under scctiuns 18 and ‘24 ,of Act I (B C ) of 1876 an .act to provide for 
the voluntary rcgistiation of Muhammadan Marriages .ind Divorces, approved by the 
Lieutenant-Governor of Bengal 


1. As soon as the Act has been extended to an\ district under section 1, the District 
Registrar shall nominate a suffunent number of persons possess- 
ing the qualifications specified in rule 3 to be licensed as 
Muhammadan Registrars under section 3. The District Regis - 
tiar shall .also specify the lyiiits within which eacL of the 
persons so nominated shall exercise the functions of Muhammadan Registrar. 


Nomination of 
Muhammadan 
registrars. 


2. The District Registrar's nomin.ation .shall be submitted to the Permanent 
Committee in Calcutta and shall be accompanied by the original 
tion°™ applica- application of the candidate in the form Appended, together 
• with a ccrtific.ate of good moral character, and (unless the 
applicant holds a certificate of qualificatvn from any Madrassa) every candidate shall 
bo required to furni.sh a certificate of his possessing sufficient acquaintance with the 
Arabic language and the Muhammadan law of marriage and divorce signed by throe 
Muhammadan gentlemen of respectability and position, and countersigned by the 
District Magistrate or District Judge. * 
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Application for a Muhammadan Regirtrarship under Act I (B.C ) of 1876 (an Act 
to proYide for the Voluntary Registration of Muhammadan Marriages and 

i . 


Divorces) 


at 


Thana 


, District of 


'd 

c 


& 

P4 

-u 


'2 

'S 

a 


S I 


S'« 


'a 

d 


Cb 


^5 

o 


I < I P4 ' 


d 
d 

f 


; ifi 
o 


JH 

OJ 

'2 

y! 

Q 

u 

>. 

I 


c<c •d 


3 \ 

a 

•d 


I K 


■ s I 

' § I 


*2 -r 


8 6 
S 


pd 

4.) 

M 


5 

CJ 

.2 


58 _ 

■S o 


rs 

d 


'j; g 
lu Cll 

d d 
d d 

« 5 
,£**” 
a y 

^ f 

o f 


s 


d 

r3 


ri 

-5 

pC 


T3 58 
d 

2 ifl 
53 r3 


; -s 

d 07 
58 -2 

•8 2 
g ^ 

I ° 

! 

■ '^g 

< 07 
>■ 


LiJ 
CJ o 

07 -2 

QL 
V d 
-d ^ 


I I 


! 


rg'-d d 

'5'5 2 

p " 

58 ^ ; 1 

^ I 

g <3C I 

cj “ d 

I 

u ^ A 

pd o-^ 
>pd 1 


y j JO 11 


3 

o 


a 

Cl 


12 j 13 


I I 


3. Candidute'^i selected foi the post of MuLimmadiin Registrars should bcpos.sess- 
cd of sudicieiit acquaintance with the Arabic language and 
nomma’ed^^**^^' -Muhammadan Law of Marriage and Divorce, ind be of good 

moral character. Preference shall ordinarily be f,>^en to ex- 
kazis and Government pensioners, being Muhammadans, Moulvics, Khundkars and 
Mullahs, who residoyor are willing to reside, at a convenient place within the limits of 
the proposed jurisdiction provided they are possessed of the above qualihcations, but 
no person shall be nominated merely by reason of some supposed hereditary right. 


4. 

Jurisdiction. 


The limits within which a Muhammadan Registrar shall be licensed to act 
shall coincide with the limits of a sub-district under the 
Indian Registration Act, or within the jurisdiction of one or m of 1877 
more police-stations or parts thereof as the Lieutenant-Governor may from time to 
time direct. The head-quarters shall be at some convenient place within those limits. 
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6. The District Registrar’s nomination/ with the accompanying applications and 
certificates, shall be forwarded to Government by the Permanent Committee with their 
• remarks and recommendations. Should the nomination of the District Registrar be 
disapproved, the District Registrar may bo requested to submit a fresh nomination, or 
the Permanent Committee may select any other candidate. For this purpose a list of 
candidates willing to serve as Muhammadan Registrars in any district to which they 
may bo appointed shall he kept in the oilico of the Inspector General of Registration. 


liiability 

mination 


Should such a course appear expedient hereafter, all Muhammadan Registrar^ 
who may have been appointed under these rules, and all future 
applicants for licenses, shall bo liable to examination m the 
following subjects . — 


to exa- 


(1) Arabic and vernacular of the district ; 

(‘2) Muhammadan law of marriage and divorce . 
(3) Act I of 187G fB.G.) and the rules. 


And if any person, who has been appointed a Muhammadun Registrar, fail to pass 
such examination, his license will be liable to be cancelled. Such examination may be 
hold at such times and places and by such examiners as the Lieutenant-Governor mil^ 
from time to time appoint. 


Form of license 


7. Licenses to qualified persons who have been approved 
of .IS Muhammadan Registrars will bo granted in the following 
form . — 


License under section 3, Jlct I (B.C ) of 1876. 


To 


of 


Calcutta, the 190 . 

1 Ry virtue of the authority conforied upon His Honor the Lieutenant-Governor 
of Bengal by Act I (B C.) of 1876, you arc hereby authorized to register, in the manner 
proscribed by the above Act, all Muhammadan marriages and divorces which shall bo 
effected within on application being made to you for such registration. 


2. It will be your duty carefully to observe the provisions of the above mentioned 
Act, and such rules as may from time to time be prescribed by His Honor the Lieutoii- 
ant-Governor, in pursuance of the power conferred upon him by the above Act. 

3. This license shall continue m force until it' is revoked or suspended by the said 

Lieutenant-Governor of Bengal. , 


of 


8. When .a Munammadaii Rogistiar desire'^ to gvie up bis, license, or is about to 
leave the place or jistnct in which he has exercised the functions 
of Muhammadan Registrar, he shall report the ciroumstanoos 
through the District Registrar to the Inspector-General of 
Assurances for the orders of Government. 


Registration 

liGonsc. 


0 When a Muhammadan Registrar makes overcharge of his ofiioo to a successor. 
Charge of officers. a certificate shall be jointly given of the date on which the 
office IS made over, aud of the safety and correctness of the 
records , and this certificate shall be forwarded by the District Registrar to the Inspec- 
tor-General. ' 

10. Muhammadan Registrars shall not bo entitled to leave as of right under the 
i^ulds in force for Government servants The Dietriot Regntrar 
may, however, grant leave in oases of urgency, but no leave 
exceadRig one mouth shall be granted without the previous sanction of the Inapeotor- 
GMar^. All leave shall be at once repocced to that officer, together witli the ai^range^ 
mcBi^'siiade for carrying on the duties of the Muhammadan R^istmr. 
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In cases of leave or absence from duty, the next nearest Muhammadan Regis- 
tf|9E^*fthall ordinarily be appoinlied to carry on the duties of the absentee, m addition to 
his own, or the District Registrar may appoint a temporary substitute, on his being licen- 
sed, from among the list of candidates fop Muhammadan Rogistriirships registered in 
his office, 

12 It IB not intended that service as a Muhammadan Registrar shall count as 
Not entitled to Government service, so as to give rise to an> claim for pension 
pension. or gratuity, or to leave allowances of any kind, 

13. The general control and supervision of the working of the Act shall bo exercis- 
ed by the present in^'pecting staff attached to the department 
for the registration of assurances, but ^luhamadan Deputy Col- 
lectors, Sub-Deputy Collectors, or Kinungos may be specially deputed by the District 
Registrar to inspect Muhammadan marriage registiv ofliLC'i at aii\ time. 

14, A Muhammadan Registiar will, on first appointment, 
lie supplied with the legisters, &c., mentioned l»clow, free of 
charge — 

Register A (Book I). 

Copies of do for parties 

Do. do. for the registrar. 

Do. do for issue 

Register B iBook II) 

Copies of do. for parties 
Do. do for the registrar 
Do. do for issue. • 

Register C (Book III). 

Copies of do for parties. 

for the registrar 
for issue 


General control 


Books and station- 
ery 


1 . 

2 . 

3. 

4 

5 . 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 
19. 


Do. do. 

Do. do. 

Book of refusals 
Index Book. 

Do, Sheets. 

Form of application 
Catalogue. 

Act and rules m Urdu. ’ 

ludenj for forms 

He will also be supplied with a seal, and will use no ink lor making entries in tho 
registers and indexes other than that supplied from the ^lovernment stores. All 
books, registers, &c , which may subsequently he supplied shall he paid for by the 
Muhammadan Registrar at the time of supply . but iii any case when the District 
Registrar thinks it necessary he may defer the realization of tho charge for a term not 
exceeding three months. In case of failure to pay at the prescribed poiiod, tho District 
Registrar should report the case for orders to the Inspector -General of Registration. 

When the first supply is exhausted a Muhammadan Registrar will obtain, on 
indent from the Government stores, at cost price, Register Books A, B and C, Index 
Books, Index Sheets, Forms of Application, Catalogues and a seal, which is not to cost 
more than Rs. 2. Ho will supply himsc''f with forms 2, 3 t, 6, 7, 8, 10, 11, 12, on 
good stout paper, and keep up himself Books of Rofu'^als and Books of Appeals on 
country paper. 

15. The seal shall always remain in the personal custody of the Muhammadan 
Registrar, and shall be made ovei with tho records to tho 
officer appointed to receive the same whenever a Muhammadan 
Registrar oeases, either temporarily or permanently, to exercise his functions. 


Custody of seals. 
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16 . 

Table of focR 


A printed table of fees in the vernacular of the district shall be suspended in 
some conspicuous place in every Muhammadan Registrar’s 
office. 


Dispobal of fees 


17. The fees received by a Muhammad-in Registrar under sections 9 and 16 of 
the Act, and rules 20 and may be retained by him as his 
lawful remuneration, provided that he duly pays for the regis- 
ters and other articles supplied to him under rule 14. All fees received by a District 
Registrar shall be credited to rfO\crnmeut in the same way as fees realized under the 
Indian Registration Act. 

18 When the attendance of a Muhammadan Registrar is required at the celebra- 
tion of a mariiageor othei ceremony, the party requiring his 
Attendance at attendance may make an application to the Muhammadan 
marriages Rogi'strai, specifying the idace and time of the marriage r 

other ceremony, and that officer may attend. 

19. It shall be lawful for ^Muhammadan Registrars to travel on circuit ^vithin 
their jurisdiction for the purpose of attending at the celebration of marriages er other 
ceremonies. 


20 Muhammadan Registrars arc at liberty to make their own terms as regards 
the extra foes to be given them for attending marriages or di- 
vorces. Thej are prohibited from demanding fees beyond the 
following scale for attending at a marriage or other ceremony — 

Rupees 3 plus travelling allowance at the rate of three annas a mile 

21. Every Muhammadan Registrar shall exhibit in some conspicuous part of his 
office a table of fees lie is authorized to lew under sections 9 and 16. 


22 Wlicn a Muhammadan Registrar is present at the 
celebration of a marriage, he shall make an entry of the fact in 
the legistor of maniagcs (A), and a copy of such entry ^rhall be 
included in the copies to be i^iade under sections 12, 15 and 22 
of the Act. 

23. If all the persons who, by section 11 of the Act, are required to sign the entry 
of the marriage oi divorce in the proper register arc not present registration shall bo 
deferred until they arc all present , provided that no marriage or divorce for registra- 
tion of which application has been mad# within one month, as required by section 9, 
shall be registered after the expiration of six months from the date on whioh the 
marriage or divorce was eftected. 


Procedure on 
application to Regis- 
trar 111 ahseiKC f»f 
any of the parties. 


Procedure 

registration. 


before 


24 The Muhammadan Registrar shall satisfy himself 
whether or not a marriage was effected by the persons by whom 
It is represented to have been effected m the following manner • — 

(1) by examining the p.irties to the marriage, or, if either or both of them are 
minors, then lawful guardians. If the woman be a purda-nashin^ her i^uly 
authorized vakil shall be examined instead of the woman , 

(2) by examining the two w'ltnebses who were present at the marriage. 


25. The Muhammadan Registrar shall satisfy himself whether or not a divorce 
other than the kind known as khula^ was effected by the man by whom it is represent- 
ed to have been effected by examining that man . and if he bo of the Shiah sect, by 
also examining the two witnesses to the divorce being effected 
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26. The Muhammaddn Registrar shall satisfy himself that a divorce of the kind 
known as khula was effected by the persons by whom it was represented to have been 
effected in the following manner . — 

(1) jay examining the parties to tHo khula, provided that if the woman be a 
purdah-nashirit her duly constituted vakil shall bo examined instctid of the 
woman , 

(2) If the man be of the Shiah sect, b\ also examining the two witnesses to the 

divorec being effected. 

27 The Muhammadan Registrar shrill satisfy himself of the identity of pcriiOns 
appearing before him as witnosso'. of a marri.i.go or divorce, unless they are otherwise 
personally known to linn, by cxarxiiniiig at Ic.i t one witness to the identity of each 
person so appearing. 

28 111 the case of an\ person app.*iring istbo reprosciitativo of the man or woman 
(whether he appears as ^mardian or vakil), the Muhammadan Registrar shall satisfv 
himself of the right of such por'.«)n tn appeal. 1)\ examining such person. If a vakil so 
appear, the Miih.imrn.idan Registrar sh.iU fuitliri ex.iniiiic witnossc-^ to the fact of the 
vakil having be^ii duly authoii/i 2 j to ajipo.ii 

29. When the cntr\ of th • marriage or divon c has hotm made in the pioper regis- 
ter, il. shall be re.id over b\ the Miih.immidap Ri'g^lrir to the p»‘r'.f)nh who, by section 
H, arc ro«iuiicd to i-igii suoh entr\. If Uic\ a hint it'^ coi rei*tne->-., the eii(i\ shall then 
be signed b\ them 


IJO. When a person who ( aiiiiot wiite signs hi*, ii.ime l)\ iikmiis of a mark. Ins 
riaiiie shall ho re<‘ u led .it hmgth, and th<> wnli'i 'ihall als<> -^igii his name in aitosiation 
that the mark was ailixod ni his presence 


Correction 

error. 


of 


31. If a ^luh luimadaii Registrar dKisner . an\ ciror in the form or substance of 
aM\ entry of a maiii.ige oi divoico made by him, ho mav, within 
one mouth next after the discovery of such erroi, in tho pro- 
senee of the pi'rsons maiiied, or, incase of their death or ab- 
sence, in the presence ol two (^tlier ci edible witn 'ssos, col riM't the Cl ror bv ciitr} in the 


margin, without any alteration of the ri igiii.il eriLi \ , and sh.ill sign tho marginal 
entry and add thereto the date of such coirection, .iiid he shall also make the like 
marginal oiitr} in the copies thereof. ' 


And ever} ent/r\ made undei this section shall bo attested b\ the witnesses in 
whose presence it w.is made 


And, in case a copy has boon already sent to the Rogistrai , such person shall make 
and send another copy thereof, containing both the original erioiicous entry and tho 
marginal correction theieiii made. 

32. No erasuios shall be made with a knife in any register, book or record, but 
mistakes shall bo corrected, when iiocessarv, with the pen, and shall be invariably 
attested by the rogistoriiig oflicer. Corrections are not to be obliterated or blotted out, 
so as to be illegible, but a line is to bo drawn through erioneojs words with the pen, so 
that they may remain legible. 

^ , 33. The cirobmstaiices under which registration of a mar- 

Refusal to regis- 
ter, riagc or divorce should be refused aro as follows . — 

(1) If tho uiaiiiage oi divotco was not effected within tho jurisdiction of the 

Marriage Rcgi-^trar to whom application for tho registration is made. 

(2) If the application is not made b\ the persons specified in section 8 of the 
Act. 
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(3) If application has been made after the expiry of one month from the date on 
which the marriage or divorce was oUeotod. 

(4) If all the persons required by section 11 to sign the entry in the proper 
register, fail to appear within the time limited for such appearance by the 
Muhammadan Registrar under rule 23. 

(5) If the Muhammadan Registrar fail to satisfy himself that the marriage or 
divorce was cHcctcd by the person or persons by whom it is represented to 
have been effected. 

<4 (G) If the Muhammadan Registrar fail to satisfy himself as to the identity of 

the persons appearing before him and alleging that the marriage has been 
effected. 


(7) In the esse of any person appearing as the representative of the man or woman 
(whether he appear as guardian or as vakil), if the Muhammadan Registrar 
fail to satisfy himself of the right of such person to appear. 

(8) If one of the putios applying for registration of marriage, or if the man 

applying for the divorce, appear to bo of unsound mind. 

34 In cases 2 and 8 the oidcr of refusal shall ordinarily be deferred till one month 
has elapsed from the date on which the marriage or divorce 
Refusal deferred effected , but if the parties declare their inability to comply 

with the requirements of the law, oi for aii\ other reason wish that registration should 
at once be refused, this may be done. 


35. The reasons for refusal to registci to be recorded under S. 20, shall be 
concisely and clear! v stated in each particular case. When registration is refused 
under els. 5, 6, or 7 of i 33, the Muhammadan Registrar shall record the ground of 
his decision. 


3G Foes paid under S 9 shall not be refunded unlesss registration is refused 
for one of the reasons numbered (1), ('2), (3), and (8) in r. 33. 
belief unded^^^^ ^ travelling allowances paid for the attendance of 

^ ^luhammadan Registrars at the celebration of marriages shall 

be refunded only in cases where the Muhammadai> Registrar docs not attend. Fees 
paid for searches in the registers and indexes, or for copies of entries, shall be refunded 
only when the soaiches are not made or the copies not given. 

37. The refund of fees paid to a Muhammadan Registrar shall be made b\ him 

at once on application, and he shall take and file a receipt for 
Manuei of refund. the amount of such re-pay mont from the person to whom it is 
made ^ 

38. When a register book is closed, a certificate to that efiect shall be appended at 
the close of the written portion, and a certificate showing 
the number of pages written upon shall be entered on the first 
page. 

39 The registers and indexes shall bo kept in Bengali. 
Copies under Ss 12, 15 and 22 should be prepared in the language 
in which the registers arc kept. 

referred to in 8. 7 of the Act shall be a year of the Christian 
Era commencing on the 1st January and ending on the 31st December. 

41. The index to marriages and divorces shall be prepared 
Indexes. from registers A, B, and G, and contain the following 

particulars . — 

1. Name of party. 

2. Father’s name* 


Certificate of 
closure of volume. 

Language to be 
used. 

40. The “ year ” 
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3. Residence. 

4. Place of registration 

5. Year of registration. 

6. Serial number for the year • 

7. Book. 

8. Volume. 

9. Page. 

42. Names shall be indexed according to their fir'st letter, and shall be arranged 
in the order of the Bengali alphabet. A mere title or designation of race shall not be 
taken as the index word. r 

Thus, Shaikh Ramzan, will be indexed Ramzau, Shaikh , Mir Aulad Ah, Aulad 
All Mir. 


43. A catalogue, in form given below, shall be kept up and permanently preserved 
Catalogue every Muhammadan Registrai’s oflico, and on the occasion 

of every transfer of records, the oflicor receiving charge ot the 
records shall compare tfiem with the catalogue, and certify therein that ho has found 
them correct Whenever any of the records arc transfer! od to the district office, the 
fact shall be noted in the column of remarks, together with the date of transfer — 


Foryn of Cataloque. 


Serial 

No. 


District or sub-district ; 
to which the books Year 
relate. 


Title of 
book 


Number 
Volume of entries 
in each 


I Number j 
of p.i,gos I 
written i 
on \ 


Remarks 


I - 

44. In district ollicos the following recoids shall be piosor\i'd in pi‘rpetuit\ — 

All register books A, B and C, and then indexes 
The Catalogue. 

Register of refusals. 

Register of appeals. 

Reports of the destruction ot recoids, and list of papers destroyed 

45. The following iccords may be destroyed after the ex- 
Destruction of piration of three full years from the period to which they re- 
records. late .— 

* Application tor registration for or attendance at the celeb 'ation of marriages under 

r. 18. 

Application for search, or copies of extracts. 

All correspondence, whether m the Vernacular or in English which is ot an ordi- 
nary routine character, and which the Registr.ir considers may be destroyed. 

46. No records or papers whatever shall be destioyed vitlioui the previous sanction 
of the Inspector -General. 
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47. Applications for search in the records, or for copies of extracts therefrom, shall 
Search and copies made in writing , no stamp shall be required on such appli- 

cations Applications made to the District Registrar shall be 
entered in the register kept by him for that purpose. Applications made to the 
Muhammadan Registrar shall be filed by him, the date of application and the date on 
which a search was made, or a copy delivered being noted on the back of the application. 
If the register from which an extract is required has been transferred to the District 
Registrar, or other per'^on under S. 23, the application, together with the prescribed 
fee, shall be forwarded by the Muhammadan Registrar to such District Registrar or 
other person at the expense of the applicant 


48 A call for information from an\ Court shall, if it necessitates search in the 
registers, be accompanied by the necessary tec for search Officers of Government shall 
be permitted to inspect the registers without fee , but if the production of a register 
in an\ Court is rcquiied it shall be produced by the Muhammadan Registrar or 
other officer whom the District Registrar may depute for the purpose, w'ho will be 
entitled to claim paMiicnt oi his expenses like any othci witness 


49 Besides the fees Icvniblc uiidei S IG of the Act, a foe of eight annas may 
be charged for extracts and copies of order-, and recotds not otherwise provided for in 
the law. See Bengal Lne.il Statutor\ Rules and Oiders, 1903, Vol II, pp. 008 to G19. 



THE MALABAR MARRIAGE 
ACT, 1896'- 

(MADRAS ACT IV OF 1890.) 


An Act to provide a form of mainaf^e for persons following the 
Maiumakkatha;^ am or tiH' Alivasantana Law. 

WiiKHEAS it IS expedient ro enable peisms following the Marn- 
T, makkatha\am oi tlu' Ali\asantana Law*-^ of In- 

Prcamblc. 

lieritance to contiaet inarruiges which shall be re- 
cognized by C()urts*of law as legal iiuirnages and to provide for the 
issue of such marriages, It is heiebv enacted as follows — 


/ — The Malabar Marriage Act 1896,” 

(1} ReasoDB for the passing of the Act 

III 1S91, llic (lovonniicnl .ipcmiili'd .i cmumis'^ion to asccitain the 

( u^'tonis (onuoc ted witli ( niitMctcd l>\ the followers of the 

^I.irumaKluiLhHj.nn l.iw ot liilioiiL ini‘*’ .ind to icport whether legis- 
lation to proMde a l'»nn ttt jniirihim' nj to iirognize iin\ prevailing 
f<nnisof in.irnagi* w.i'^ and expodiont. Pivc of the Commis- 

-.loiicis wcK* 111 fa\oui of prrinis-,i\c K-t-i-lation on the grounds that 
(1) .i- a pemii'n'^ivc law il would not Iom t' a logal marnage on those 
whti were nnv illing t'MonluK* il , (2) i niarn.ige law was an im- 
pniLant aid lo nalion il pioeio,, ind '^ond morals; (‘3) the demand 
fiT legisl.itmn would 1 h »ppoalod \»Mr lUi r xcai until it was conceded, 
(4) the light to eonti.iel .i lei^al man i u'e was pcisonal to c\ei\ one 
ol Hci M.i|est\ sul'jeel iiid llie dmi.iiid lor a porraissi\e law was 
but reasoiialde , (.0) thf)Ui;b tin* mini'nl\ lliat desired legislation was 
sni.ill It was a growiiii; and «‘ducaled niinr.nt\ and e\ery yertr would 
acikl to its stiengtli and inihieim*. Tlie si\'i.li (;ommis-,ionei also was 
of opoiion tint Icgislatmii wa*^ cxpednmL and iiei (•ssar\ if the couits 
would not rec «giii/e tin* ni. imago-, of the classes leferred to as legal. 
The couits h.id not till then rccogni.:i*d these mairiages as legal, and 
the Picsidciit of the Coniniis-, 1011 , Sn 'I’ Mutius.iini Ai>ar, was of 
opinion that w.is not Iibelv that the courts would adopt any other 
view’. 

The Governmcnls of !\Iadras and India couciiiied in the view tlui'. legislation 
w^as ncressiii\ and expedient. A Bill was frunod to carr\ out the 
above suggestion That Bill sub-.c«juonth became the present Act. 

, See Stateiiioiit of Objocts and Reasons A 

(2) History of the Act-Marriage Law in Malabar prior to the passing of the Act- 
Nature and scope of the Act 

In 1890, The Hon’blc C. Sankaran Nayar asked for leave lo introduce a Bill to 
legalize marriages conticioted by the followers of the Maruinakkatta- 
vam and Ali}abantana Laws of Inheritanec in Malabar and Canara, 
and leave was granted, but the Government of India considered that 
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information regarding the marriage customs prevailing among Hindus 
of Malabar placed before them was not sufficient to enable them to 
decide whether even the permissive legislation that was attempted 
was necessary. In order, therefore, to procure information on this 
and certain other points, a Commission was appointed. As to the 
nature of the inquir\ made by the Commission the Madras Govern- 
ment says . “ The widest publicity was given as to the nature of the 

inquiry by means of notices in the District Gazette and otherwise and 
It seems to His Excellency the Governor in Council that the investi- 
gations of the Commission have been most searching and that public 
opinion has been gauged as completely as could be expected in an en- 
quiry of so delicate a nature.” 

Five out of the six Commissioners recommended legislation to legalize marri- 
ages, while the other Commissioner also recommended it, if the courts 
would not recognize marriages among the classes referred to as legal. 

The Governments of M«idras and India after a full consideration of the reports 
and the evidence collected by the Commission, arrived at the con- 
clusion that legislation was necessary and on the lines suggested by 
them a Bill was framed. 

The following is a brief account of the family law of those whom the Bill was 
intended to aflcct Sii T. Muthusawmi Iyer, a member of the com- 
mission thus desenbed the condition of their joint family, usually 
called tarwad . — “In its simplest form, a tarward or marumakkatta- 
} am family consists o fa mother and her children living together 
with maternal uncle as their karnavan. In its complex form, it 
couRLsts of several mothers and their children or their descendants in 
the female line, all tracing their descent from a common female 
ancestor, and living together ,is a joint family in subjection to the 
pow'cr and under the guidance .ai^d control of the senior male for the 
time being as its head or representative. The link of relationship is 
descent fiom a common female ancestor and the bond of family union 
IS subjection to a common karnavan. The notion of tarwad property 
IS that the entire family is its owner, that it is i,mpartible except by 
common consent, and that each individual member is entitled to be 
maintained in his or her.tarwad home and to the fruits of joint bene- 
ficial enjoyment T^e joint family is called a tarwad and each of the 
mothers and her children and descendants in the female line consti- 
tuting the tarwad is called a taivali or the line of a single mother. In 
its secondary sense the term refers to a branch of the family having 
separate possession of a portion of the family property for convenienoe 
of onjo\ment without prejudice to the unity of tarwad interest or to 
the general control of the tarwad karnavan. The term includes also 
a branch holding self-acquired property and at the same time retain- 
ing its^joint interest in tarwad property. If the tarwad is broken up 
b> partition made by common consent, each branch is called a new 
or branch tarwad and the divided kinsmen are called attaladakkam or 
reversionery heirs It is noteworthy that the relation of husband and 
wife or of father and child is not inherent in the conception of a 
marumakkattayam family In cases in which aNayar woman resides 
with her husband, it is still considered to be in accordance with 
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immemorial usage to send her back to her own tar wad, immediately 
after, or very shortly before, his death, and not to remove hi«, corpse 
for cremation until she is first sent away The {lerson that begot a 
child on a marumakkattayam female was originally regarded as a 
casual visitor and the sexual lelation depended for its continuance on 
mutual consent.” 

But though the relation of husband and wife was not inherent in the concep- 
tion of a marumakkattayam famih, we find as a fact that several 
forms of marriage arc rccogni/^od by society .is establishing such relation. 

As to the practice prevailing in the koviVams or the families of ancient rulers 
and pctU chieftains, the same learned Judge says “A coromonv 
called veh in some kovilgams and kalianom in others, is celebrated 
with great pomp and at considetablo expense Ordinarily’, it is per- 
formed hcforc the maiden attains her maturity and the Koil Tambu- 
ran tics a piece of gold round her nock in the kovilgams in North 
Malabar, and a member f»f the famiU of the Rija of Cranganorc docs 
the same in the kovlIgcl^lll of Ills llighnoris the Zamorin The cere- 
mony' has, however, no significance as creating a binding marriage 
tic. If the Koil Tambnr.in or other person tying the neck ornament 
according to the usage of the kovilgam is willing to become the hus- 
band of the maiden when she attains maturity, she consorts with 
him. If not, she consorts with a Nambudri Brahmin W'lthout any 
further formality oi cercnfoiiy, and after a time she is free to put 
him away at her pleasure imd take another Nambudri Biahmin in 
his place with the consent of the k<irnavaii and protector, the senior 
Raja of the kovilgam for the time being.” 

Amongst the classOR of Nairs and Tiyais also the siiiiilai ecremonv of lah 
hattu kalianom is pcrfiirmod It consists, as m the kovilgams, of 

• tying a piece of gold round the gill’s neck The ecremonv lasts for 

four days and at its close the girl may lemo^o the tali if she likes. 
As to its significance Sir Muthusaini Iyer s.iys There is a prepon- 
derance of opinion among the witnesses whom I hav'c cxamir]od and 
those who have sent in answer to oui interrogatories that it docs not 
constitute a marriage or create a right in the poison who ties the 
tall to cohabit with the girl In some parts of South Malabar, how- 
ever, there is a belief that it is a marriage , but even there the custom 
is to tear up a cloth, called kachai cloth, on the fourth day of the 
ceremony as a symbol showing that the maiiiage has been dissolved. 
It IS a curious fact that the same man mav at one time tie the tali 
upon a number of Naii girls collected together under one decorated 
pandal or upon several sisters. There is also no objection to the 
same person typing the tali at one time upon the mother and at 
another time on the daughter.” 

This ceremony is regarded as marriage by some, though it does not create a 
right in the so-called bridegroom to cohabit with the girl. 

The other forms of marriage are as stated by Sir T . Muthusami Iyer in his 
report . — 

Podamuri, where the bridegroom gives and the bride iccopts, a cloth as the 
token of marriage. 
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Vshayn Fouikla — Tho L‘t}iTiolog\ of the tcim, according to Sir Muthusami 
Iyer, “ suggests that one had to wait for one’s turn.” 

Vidatam Knunqa, oi coming to the house “ A girl married m this form is 
not to this dA\ taken into the husband’s house, unless and until 
podamuyi is perfoinied She is not regarded as fit to bo brought by 
the husband into hn own tarward house or to associate with his 
female rel.ihons on terras of equality . 

Manqalam is peculi.ii to the Ti\ans of North Malabai , and duiing its per- 
formance a small sum of inonc> is paid to the bride’s karnavan by 
the bridegroom as the bride’s kanom, and a fuithcr payment is made 
as a matter of foim to the bride's uncle’s son as the couple leave 
her house, as the pi n of his preferable right to her hand. 

II 

Samhandhaw, as mariiage is usiialh sUledin South ^lalabar, difleient from 
podamiui in that the gift and .icceptaiico of lIoIIi, foim no part of the 
Li'iemoiiN “Iletci and nuts aie gi\eii instead of a cloth by the 
liiidegioom to the Inidc 

Kidalihom, as in.image is U'^ualU st\lcil in I’.ilghat taluk, signiiics l>ing 
logethei. As part of the eeiemoiix, .i declaiatioii is m.ide b\ one of 
the Inidegroom’^ pait\ to the senior female of the laide’s house in 
the piesenec ol the .isseiiibled guests in the following terms • “Let 
thi-. \ouLh Msit this damsel foi six months, and a icph is given in 
the teims “13c it so ” 

In the above cases the forms are gone through fiefoie the eoiisummation of 
ni.iiiiagc and the intention to create the relation of husband and 
wife is cxpies>,ed befoie cohabitation 

But the evidence before the lommissiop showed that coh.ibitation followed 
anj time subsoquenth by ai knowledgment is also regarded as 
mairiage, oi as Sn !Mut]iU''ami 1\ er puts it — “The evidence shows 
that, if a Nair female ( oiisoits with a male without going through 
ail} of the forms of mairiage, she is not put out' of her caste even in 
respectable families provided that lie acknowledges the intimacy and 
be is of equal or su^'iioi c.isle. This sort of union is not “treated 
.IS prostitution as is the case on the other coast ” 

So much for the forms gone thiough at the commencement of the sexual 
relation. As to the dissolution of this sexual relation. Sir Muthu- 
s.imi Tver’s conclusion on the ovidcnoc is “ The husband or the wife 
ma\ in theory divorce the other at will. But in practice neither 
docs so except for a cause which commends itself to his oi her family 
and to the society in which the> move What grounds of divorce 
are considered reasonable in Marumakkattayam society and wliethor 
anv formality is observed when marriage is dissolved, are matters 
concerning which I have taken evidence. But the evidence is 
dibcrcpant and conflicting and conveys the impression that, save 
adultci \ , no other detcrmin.itc cause is recognized and no specific 
form IS ob&orvcd thmughout I\lalabar or even in the same part of the 
district.” 
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As to the question whether there is anything religious about those Malabar 
mairiages, the same authority says “ Liooking to the forms of 
marriage iii use, they a^e not legardod as constituting a religious 
eoremon\ , or a samskarara or sacrament in the Hindu or European 
sense of the word There is no nfliciatmg priest in attendance, there 
is ijo bumula to be repeated, there is no vcdic, puranic or loligious 
chant oi exhortation, and there is no formal bmiediction ” Finally 
he ba>s “The conclusion T come to is that the marriage customs 
among j\IarLim<ikkatha\ am Hindus h.ivo no connection with t&eir 
loligious fjbscrvances such is exists under ordin.iry Hindu Law “ 
This (onclusion is accepted in the report of the Malabar Marriage 
Commission and h\ the (JovernmenL of IVIadras and India on the 
e\ id cnee collected bv the Commission 

These «ioxual unions were not accepted .is mariiagcs in an\ Couit of law On 
the (iiicstion whether theie was anv likelihood of the courts recogniz- 
ing them in fiitnn', Sn Muthusami Ivor st.itcd in his report — “I 
h.iM* Considered also tin* question whcthci the courts .ire also likoly to 
icidgnizc the existing sdci.il mairidges .is leg.il m. images and it is 
\eiN doubtful that tlie\ will dt« so It is no doubt true that there is 
.icustojnai\ uitirn.igi and th.it a conti.n t m.i\ be infeiied from its 
iiK idents lUit hiMiig icg.itd to Mu* f.ic I th.il in Micor\ either party 
ma\ oidin.mh rcpu<li.ite it at will, Lh»* oldig.iUon iieat-ed bv it is one 
wlmli eilhei p.nl' m.i\ ^ignore .it Ins m bi‘i |>l< .isiirc .ind there is no 
uniiorm form.ililN \v.‘in>i m.i\ h»* u « epted .is .i i ust-omai ' reputation 
tixing its dur.ibion l.hrongh«»nt ^lalabai 11 i^ .i runti.ict of which the 
bre.ich tbougb i bci ki‘d in sonu* nieasuu* l)\ })\ib’.ic opinion, is neither 
in\aTiabh nor cneitu.ilh rcstr.nned b\ .i dctn.dc riilr* Riicli aion- 
tr.ul is ,1 ‘ont.i .idictinn in tcinis .nid i^ no( likeK to l»o ai cop tod as 
<*!Critmg liinding tn* until .in<I iinlc-s thi- prai'tice of divorce is regu- 
l.itod in oiin modi' the «)blig.ition in.i\ invariabh be taken 

to subsist until till* H'gnl.ituui 'i" inmplu'd with ' This was in 
a<coidanc*< with tin* mcw tli.it h.id alw.i>s bi*cn ado]>t(*d in the courts 
It w.is the MOW Jici*epti*d lo one si*( tinii f)f tin* pcfiplc. , 

'I’l < lovoninu'nts of lyfadras .ind f>f Indi.i h.ul .ilso .leccpted the conclusion 
tTiat there was no Icg.il m.irriage, and tb.it the civil courts were not 
liki'K to ieeogni/.i* tln**c foiius ol sexual rel.itiori as legal marmages 

Though the courts did not ind w«>uld not recogni/.e Micse marriages, \et tlie 
r.oinmission wToto tlius in thi'ii leport — “According to the North 
Alalabai wutiiessi*^ the i ule istli.it the uiinii- cl man and woman 
lasts for life Tlic wife livo-, w'lth the hiisb.inil hivorcos are almost 
unheard of nr .ire cxtri*mel\ larr Respit'd .i ble pi'ople set their faces 
against pol\g.iin\ The father is de facto the guardian of his wile 
ind children, and educates the laitcr In the absence of testamentary 
pnwei, men, wdieic the\ ha\ e the means, invariably make piovision 
for then vMves and children by gifts uite? .iiid if tlie\ were to 

die before h.iviiig made '■uch provision tbeii tai wads would be forced 
bv public opinion to make the widow’s .ind orphans an adequate 
allowanco Thus, accoi ding to all the evidence given before ua, a 
Marriage Law in North Malabar and thiniighout the greater part of 
South Malabar, would merely legalize what is already the prevailing 
custom.” 
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The facts stated above showed conclusively that there existed a case for legis- 
lation on the subject. The facts that these sexual unions were 
formed with ceremonies which indicated the intention of creating the 
relation of husband and wife , that though marriage did not form 
part of the marumakkathayam system, yet the people adopted various 
forms of marriage , the prevailing practice of husbands and fatherSi 
and occasionally their tarwads after their death, providing for wives 
and children ; the practice of the wives and children living with the 
husband and father , the education of the children by the father, 
showed that their sexual unions ought to be recognised as marriages 
as understood in a court of law , and as there was no probability 
of the courts recognizing them as marriages, it appeared necessary 
for the legislature to interfere The case was forcibly stated in the 
Proceedings of the Madras Government in .the following words. — 
“The classes governed by the Marumakkatha>am law form sexual 
connections which are, at the time of commencing them, intended to 
be permanent until the death of either of the parties, and which in 
the great majority of cases are so , those connei tions arc publicly 
formed and socially recognized and are accompanied b} ceremonies 
of a characteristic kind which have nothing iii them of a religious 
element but which otherwise are as much marriage ceremonies are 
entitled to the same respect as marriage ceremonies elsewhere , the 
connections have however, no legal consequences, and, as they are 
terminable at the will of either party, they receive no legal recogni- 
tion or protection. His Excellency in Council considers that marriages 
performed under the ^larumakkathayam law arc entitled to legal re- 
cognition and protection and that the more statement of the case as 
above is sufficient to show the proprict} of legislating on the subject. 
The Courts have hitherto refused to recognize those social marriages 
in Malabar as legal marriages, and it will be observed from paragraph 
15 of his memorandum that the President (Sir Muthusami Iyer) is of 
opinion that such recognition is not likely to bo accorded in future ” 

The Government of India entirely agreed with the Government of Madras and 
considered that legisLition ought tn be resorted io in order to give 
such effect to what was already recognized as a marriage in society 
among the classes colicorned. 

The right to contract a legal marriage is personal to every one of her 
Majest\ ’s subjects , this legislation was intended to be an impor- 
tant aid to national progress and good morals 

The next question was, what form legislation ought to take Here, as the Gov- 
ernments of Madras and India observed, all those sexual unions which 
were recognized by usage ought to bo recognized as marriages. In 
the Bill which was drafted in 1890. a statutory form of marriage was 
provided. To this, strong objection was taken, and accordingly the 
Bill which was subsequenth introduced proceeded on the existing 
usage The Bill was only permissive Those who did not wish that 
any rights or liabilities ought to be incurred on account of marriage 
were left alone. SeP Enrt St. George Gazette, suppt , 1895, June, 
11th pp. 24 to 28, B 
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(3) Working of the Act 

“ From the date on which the Act came into force up to the 4th September 
1903, eif; lit} -three Sam bafid hams have been registered In his report 
on the working of the Act for the \oar 1898-99 the Registrar- General 
btatos that the number of notices of intention to register Samban- 
dhams was thirtv-six iii 1896-97, twenty-four in 1897-98 and only 
font teen 111 1898-99 He account.s for the falling off as follows — 
“ The masa of the people continue to regard the Marriage law 
with aversion and suspicion and even the educated members of the 
community, who are in favour of the measure, shrink from taking 
advantage of it, from fcai of offending the elder members of their 
tarwads and the all-powerful Nambudris and other great land- 
Inrd' The Registrar of Calicut also points out that the power con- 
ferred h\ the marriage law to make provision for one's wives and 
children has hitherto acted as some inducement to persons to rogis- 
tet their Smabandhanis, but, as Act V of 1898 (Madias), which came 
into force from 2nd September 1898, enables the followers of Maru- 
makkathayain law to attain this object without registering their 
Sambandhams, and thus “ unnecessanlv curtailing their liberty of 
action and iisking the < haticcs of a divorce proceedings,” he thinks 
it unlikul} that legistrations under ihc Marriage law would increase 
in futuic ” 

The figures furnished i)> tho RogisXiai-C leucral show that the Act has as yet 
had but little practical effect in Malabat or Siiuth Ganara. See 
Mooie’s Malahai Law and Custom, Jrd Ld , pp 90, 91. C 

2. — ** Persons following the Marumakkathayam and the 
AUyasantana Law. *' 

(1) Marumakkathayam and Aliyasanianu Law -Nature of family governed by 
■ucN Law 

“ That s>stein which is called in Ganara, Al>a Santana, in the moie southern 
di.scrictb, Maiuiiiakkathayain, has foi itsceiitial principle that descent 
IS alwa\s traced thiough the female line to a teniale ancestor! ‘‘The 
ri^lation of husband and wife, oi of father and child i.s not inherent 
in the conception of a MarumakkathaN am family ” Each male who 
IS bom into the family acquiics a personal posicion as a member of 
the tarwad and a claimant upon its properly, but he never becomes a 
stock of descent , the family is perpetuated by the female members, 
The person who occupies the position of a son to him is not his own 
son, who is a stranger to the family, but the son of hib sister.” Mai. 
Mar Rep. 105 , Mai Mar. Rep , 49. D 

(3) ClaueB governed by Marumakkathayam. 

The Marumakkathav am system is followed by all the Nayars with the sole 
• exception of the Mannadiyars in Halghat, ard by the great majority 

of the Tiyans and Mukkavans iii North Malabar, and by a very small 
number of the same cashes in South Malabar and Wynaad. The 
great bulk of the population of Travancc.ro follow the same rule, 
which has been adopted by a few families of the Nambudris and 
Muhammadans and b\ lie Ambala\asis, a ( aote peculiar to Travan- 
core, Lonsifiting of Brahman.? who, fiom cne cause or another, have 
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lost caste ” See the Madras Census of 1891, VIII, 222 , Mai. Man. 
I, 111, 131 , Mai Man , I, 134, 154 , Mai. Mar. Rep , 5 , Travancore 
Census Rep , 1891, pp 253, 743 , Cochin Census Rep , 1891, 176. E 

(3) ClaBieB governed by the Alya Santana Law 

“ The Alya Santana law is followed in South Canara ” “ by all the old Tulu 
land-owning, cultivating, and labourer Ccistes, as well as hj the 
* Moplas, who are the descendants of Arab settlors who formed connec- 

tions with Tulu women of the land-owning classes, and adopted the 
prevailing lulc of inheritance , also by the majoiitj of the Bants, a 
military class, who cortcspoiid to the Navars ” S Can Alan I, 135, 
S. Can Alan., 1, 158 F 

(4) ClaBBOB governed by Makkathayam Law 

“ The Alakkathavain s\stom is followed b} all the Brahmans w’lth few excep- 
tions, and b\ t.he low -class AIal.i\alis, the agrestal slaves and the 
hill-tribes ” Alai Alan, I, 155, Cochin Census Rep, 1891, 180, 
Tiavancoie Census Rep , 1891, pp 253, 770—776 0 

(5) Alya Santana marriage, how differs from marumakkathayam marriage. 

(a) “ The soxu.il relations of those who are governed by Aha Santana law 

bear upon their face less m.iiks of license than those of the Alarumak- 
kat ha vain classes.” ALivue’s Hindu Law , 7th Md , 1906, p 126. H 

(b) ' ‘ The Alya Santana i aces do not intermarrv with Navars or Tiyars, and 

the rules of anidoma and pratiloma, which allow men of superior 
classes to enter into sambandham with women of inferior classes arc 
not pr.ictised among them I'ersons of the same bah or gotra are 
also incapable of marriage union, and even si'xii.il intercourse between 
persons so connected entails los.s of caste ” Alai Alar Rep , 37, 75, 
106, S. Can, Alan , 1, 143, 160. ^ ‘I 

(6) Nature and effects of marital relationship among Nayars. 

(a) “The iclatioiis between the Na}ar ladies and then paramours, from the 
earliest times, were of the loosest and most fugitive description. The 
ancient rule w'as that the woman should rcm»in in her own house 
and bo visited bv liei so-called husbands and that the eldest female 
should bo the head oFtho Tar wad Time has brought about modi- 
fications in this .s). stem .xnd in Al.ilab.ir, though not in Canara, the 
eldest female has given wa\ to the eldest male The wife often has a 
separate huu.se pnwided for her where she lives with her husband and, 
now-a-days when so many members of Nayar Tarwards leave the 
famil} house and reside permanent!} elsewhere .is members of the 
several branches c)f the public service, the women with whom they 
have formed sambandham live with them in a strictly monogamous 
union. Pohandry indeed ma} now be said to bo almost extinct. ‘As 
to this, the following extract from the report of the Alalabar Marriage 
Commission may be referred to — “ If by polyandrv we mean .t. plura- 
lit} of husbands publicly acknowledged by society and by each other 
and sharing betw'ecn them a woman’s favours by mutual agreement, 
the legal and legulatcd possession publicly acknowledged of one woman 
by several men who aip afl husbands by the same title, it may be 
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2 Persons following the Marumakkathayam and the 
AUyasantana Law ’*—{Contiyiued) 

truly said that no such custom is now recognized b> the Marumak- 
kathavam castes in Malabar If by pol\andry wo simply mean a usage 
which permits a female to cohabit with apluiality of lovers without 
loss of caste, social degradation or disgrace, then we apprehend 
that this usage is disti n tlv saiictionod hv Murumakkathayam and 
that there arc localities whore and classes among whom this license is 
still in practice ” See Moore’s Mal.ibai Law and custom, 3rd IJd. 
pp. Sf), 5« J 

ih) “ The genciall} reconed opitiiun is that, .it .ill L‘\ents, up to the date of 
p.issing of this Act IV of IHOG (Madras), it \\.hs absolutely impossible 
for a man or a wom.in who followed the M.irumakkathayam law’ to 
contr.ict. a v.ilid marn.igc, using tbe word marriage m its ordinary 
popular signification ” See IMooro’s Malab.ir Law and Custom, 3rd 
m . p fiO. K 

(r) The relation bc-tween <i so-i .illod husband .ind wife under the Aliya Santana 
law wa^ “in ti uth not iii.ii ii.igu but a st.itc of coiiLubinage into which 
the woman enters of her own choice .md is at libmty to change when 
and as often as she pleases From its \erv nature thou it might bo 
mfeticd .i«, probable that the woman lemained with her family and 
w.i'J Msited l)\ the man of hei ilioice , but the case m this respect is 
not left to mere probabilits Such h.i*^ undoubtedlv been the invari- 
able habit uiidei the Maruiii<ikk<ith<i\.im law', and, although women 
in Can.ira undet tbe ali\.i Santana s\stem do, it noems in some 
instances, li\c with then liu-bauds, st’ll there is no doubt that they 
do so of their free-will, and that the\ m i\ .u time rejoin their 
own families “ I M 11 C. lUO , See. .ilso, U .M 371 (37U). L 

{d) In Malabar there is no legal marii.ige, J‘er Parker, J. in 15 M. 75. M 

(7) Marriage is optional with women in Malabar— Its nature and incidents 

{a) “ As reg.iids the freedom either to mirr\, or not to many, it in conceded 
to woman a-, well .is to men , the rule f)f Hindu law, which prescribes 
marn.igc as indispensable t«) women, having no obligatory force 
orther among Nambudn Brahmans, oi among Nayars and Tiyars ’’ 
M.il. Mar Rep., 57 N 

(6) The following observations ot the Learned Chief .lustiee Turner in G M 
^74 may also be noted —‘‘We have eoiisiderod the evidence recorded 
111 this case, and are of opinion that it is not sathcicnt to prove that 
the cohabitation of a man .iiid worn, in undei the Aliy.i Santana law 
constitutes such a marruige .is is intended in those sections of the 
Penal Code which provide for the punishment of oftenco-. against the 
marriage right That the *\liya Santana lav did not recognize such 
cohabitation as marriage appears to b(’ shown by the circumstance 
that it founds upon it no rights of piopoit\ or inheritance. The 
authority of the treatise attributed to Bhutala Pandiya has been 
seriously impugned ” 0 M 374 (379). 0 

(c) The following observations by 3ilr Justice Mulhusami Ai>ar, as to whether, 
because a Mtiiumakkathavam Sainbandh.iiii ha^ few’ of the incidents 
of a legal marriage, it aFo iiet’e.ssArily tollow- that it must be looked 
as concubinage pure and i.imple are worth v oJ consideration .— 
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“ That, prior to the introduction of * Pudamuri ’ and other species of Bam- 
bandham (forms of individual marriage), the sexual relation was of a 
fugitive character and that there was no marriage in the proper sense 
of the term, is not denied But the question is not as to the primi 
tive theory of sexual relation, but as to whether, as stated by the 
Honourable Mr. Sankaran Nayar when asking for leave to introduce 
his Bill, there is at present a marriage in practice, and, if so, whether 
the customs relating thereto are such as would furnish a basis for 
legislation. As I read the report, this position does not seem to be 
disputed, for, referring to the Marumakkathayam Hindus, the report 
states that ‘ they are all or nearl} all of them better than their cus- 
tom, and the majority (as we are told and believe) cleave to one 
woman for life.’ Again, referring to the ancient notion that chastity 
was not a virtue prescribed for Nayar women and that * they were 
specially created for the Nambudri bachelors to play with,’ the report 
adds that ‘ Na> ars will not submit to this teaching much longer.’ 
The very same evidence, from which the above conclusions arc drawn, 
associates the improvement in the relation of the sexes with Puda- 
inuri and other species of Sainbandham It is clear, then, that in 
the course of social progress the majority of the M>irumakkathayam 
Hindus have engrafted forms of marriage on then ancient practice, 
that these forms arc resorted to as overt acts whereby the intention 
to marry is manifested, and that the sexual relation thus constituted 
in the majority of cases endures lor life. This being so, the point for 
consideration seems to be, whether it is legislation on the customary 
basis or on the basis of Brahmo Mdariagc Act (the so-called undeno- 
minational law) that will, by enlisting the sympathies of the people, 
more effectually help on social progress. The report, however, over- 
looking this consideration, mixes up notions of the ancient polyandry 
with the present social marriage customs and does not discriminate 
between a legal marriage and a social marriage. Further, by intro- 
ducing other side issues, the repot t throws a cloud over the relations 
of the sexes as it now exists and states that ' Marumakkathayam 
was and still is destitute of the institution of marriage.’ If the mar- 
riage customs ate so bad as to render the sexual relation sanctioned by 
them nothing bettfr than what it was in the primitive stages of the 
Marumakkathayam society, how are we to account for the admitted 
improvements in its moral tone, and how can legislation on the rigid 
lines of the alternative scheme be recommended? Our colleague, 
Mr. Chaiidu Menon, in his interesting Memorandum, describes the 
marriage customs in detail, and they are accepted in the report as 
accurate. But the report states that, because a Nambudri Brahman 
who goes through-’ Pudamuri' does not consider it a marriage binding 
upon him, therefore it cannot be regarded as marriage in any other 
case. A Brahman may not look upon any marriage other than Vedic 
as binding upun him , but that is no sulhcient reason for concluding 
that, as between Nayars, it is not regarded as binding either. On 
the other hand, that the Nambudri Brahmans themselves are com- 
pelled to go ihiough the same formalities of wedding proves that, 
owing to social progress, the Nayar women insist on giving the 
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union the character of a marriage '* See Memorandum annexed to 
the Report of the Malabar Marriage Commission. 0-P 

(d) “ In North Malabar, it is the practice for Nayar females to reside in the 
tarwad of the men with whom the\ cohabit, and, during such resi- 
dence, they and their children arc maintained at the expense of the 
tarwad of the males. 0 M. 341. Q 

(8) Malabar Marriage — Tali-Kattu-Kalyanam— Its nature and inoidenti. 

(a) “Every girl in a Na\ar tarwad, while still a child, goes through a 
ceremony called T.ili-Kattu-Kalyanam, but this ceremony, although in 
name a marriage, is in reality nothing but a caste rite, the historical 
origin and exact significance of which arc very doubtful, and is m no 
seii'-e A real marriage ” See Moore's Malabar Law and Custom, 3rd 
Ed p G9 R 

|6) The T,ili-Kattu-Kalvan\in is a lictiLious marriage the origin and meaning 
of which IS nut clear Lt is piobable that the ceremony is one 
of purely Rrahnianual oiigin In North Malabar the Tali was gener- 
alh tied b} an eldcrh Biahin.ui and it is probable that the Brahman 
Tall tier was a relic of the time when the Nambudris wore entitled to 
the first fruits , and it was considered the high privilege of every Nayar 

maid to be intioduccd bv them to womanhood In this connection the 

* • 

following extract frem Captain Alexander Hamilton’s book entitled 
“ A New Account of the East Indies, 1774,” may also bo noted . — 
“ When the Zamorin marries he must not cohabit with his bride till 
the Nambudri or chief priest has enjoyed hei and he, if he pleases, 
may have three nights of her compan v because the first fruith of her 
nuptials must bo an hol\ oblation to theCod she worships. And 
some of the nobles are so complaisant as to allow the clergy the same 
tribute, but the common people cannot have that compliment paid to 
them but are forced to supply the priests’ places themselves ” See 
Moore’s Malabar Law and Custom. 3rd Ed , pp 09, 70. , S 

(c) The T|li-Kattu-Kal}aiiam is the only ceremonial savouring of matrimony, 

which appears to be indispeiisalilc to a Navar girl, it is known as the 
tali-kattu-kaljanain, or marriage b\ tying the tali It ought to be 
performed before puberty, generally about eleven See Mayne’s 
Hindu Law, 7th Ed , 190G, p 123 T 

(d) The effect of the corcinoni is to give the girl a marriageable status, with- 

out which she cannot enter into anv matiimonial contract Failure 
to perform it is said to involve excommunication from caste The 
symbolical character of the ceremonv is shown b\ the fact that the 
same maiiaval.tii will tie the tali on a number of girls at the same 
time, which naturally reduce^- the cost to each ” Mai Mar Rep., 
13, 54, 90. 101 , Mai Man , I. 134 U 

(e) “ The Tali-Kattu-Kahanam is somewhat analogous to what a Devadasi 

(Dancing girl attached :o the pagodas) of other countries undergoes 
before she begins her profession. Among royal Ismilies, and those of 
certain Edaprabhus, a Kshatriya, and, among the Charna sect, a 
Nedungadi is invited to the girl’s house at an auspicious hour 
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appointed for the purpose, and in the presence of friends and caste- 
men ties a tall round her iiock and goes away after receiving a certain 
fee for his trouble Among the other sects, the horoscope of the girl 
IS examined along with those of the boys of her Inangan families, 
and the hoy whose horoscope is found to agree with hors, is marked 
out as a fit pel son to tie the tali, and a day is fixed for the tali-tymg 
ceremony liy the astrologer, and information is given to the Karnavan 
of the bo} 's family Dn the appointed day the boy is invited to a 
house near that of the girl, where he is fed w’lth his friends by the 
head of the girl’s famil} The feast is called ‘Ayani Unu’, and the 
bov IS tlieiK (‘-forth called ‘Mana\alan’ or ‘Pillai’ (bridegroom). From 
the house 111 w'liich the Mana\alaii is cntei tamed a procession is 
formed preceded b\ men W’lth sword and shield shouting a kind of 
war-ci> In the meantime a procession starts from the girl’s house, 
with similar men and ( nes, and headed b\ a member of her tarwad, 
to meet the other procession, and after meeting the Manavalan, he 
escorts him to thegnl’s house. After entering the pandal erected 
foi tliat purpose he is conducted to a scat of honour and there his 
f(‘et arc washed by the brother of the girl, w'ho receives a pair of 
cloths on I he occasion The Manav.ilan is then taken to the centre 
of the pandal. wb(‘ic b.imloomats, carpets and white cloths are 
spread, and seated there The brother of the girl then carries her 
from inside of tlic house, and, after going round the pandal three 
times, places her at the left side of the Manavalan, and the father of 
the gill then piis(>nts new cloths tied in a kamhli to the pair, and 
with this new cloth (technically called “Manthravadi”) they change 
then dress The wife of the Karnavan of the girl’s tarwad, if she be 
of the same caste, then decorates the girl h\ putting anklet**, etc. 
The Purohit , called ‘P21a\.ith’, (alow class of Brahmins) then gives 
the tall to the Manavalan, ^ and the famih astrologer shouts 
‘Muhurthanr (auspicious hour) and the Manavalan, putting his 
sword on the lap, ties the tali round the girl’s neck, who is then 
required to bold .in .irrow and a looking glass in her hand In rich 
f.iniilies a 13r.iliiii.uii sings lertaiu songs intendecT to bless the couple 
In ordinary families, who cannot procure her presence, a certain 
NaNai, who is \erscl in songs, performs the office. The boy and the 
girl aic then carried bv Tnangans to a decorated apartment in the 
inner part of the house where thev are required to remain under a 
sort of pollution for three da>s On the fourth day the\ bathe in 
some neighbouring tank or river, holding each other’s hand** After 
changing cloths, thc\ come home preceded by a procession which vanes 
in importance iicicrdiiig to the wealth of the girl’s family. Tom-toms 
and elephants usually form part of the procession, and saffron water 
is sprinkled When they come homo the doors of the house arv all 
shut, which the Manavalan is required to force open. He then 
enters the house and takes his seat in the northern wing thereof. 
The aunt and other female friends of the girl then approach and give 
sweetmeats to the couple The girl then serves food to the boy, and 
after taking their meals together from the same leaf, they proceed to 
the pandal, where a cloth is severed into two parts, and each part 



Aot lY ot 1896 (the malabar marriage act). 806 

2,— Persons following the MarumakkathnyMm and the 
AHyasanatna Law ” — {Contintied) , 

given to the Manavalan and giil Rcparatoly in the presence of 
Inangans and other fneutls. The severing of the cloth is supposed to 
constitute a divorce " Account furnished to the Malabar Marriage 
Commission by Mr. K. R. Krishna Munoii. Y 

(/) There is a strong resemblance lietween the Tali-Kattu Kalyanam and the 
ceremonies b> which a Devadasi is dedicated to her profession, and 
man\ similar ceremonies observed among other ca-itos in Southern 
India .See Moore’s Malabar L.ivv and Custom, 3rd Ed , p. 72t 

{gt “In the case of the Tali-Kattu-K^h anam, whore the family is poor, a 
bridegroom is sometimes altogether dispensed with. “ The girl’s 
mother makes an idol ot cla\ , adorns it with flowers and invests her 
daughter with the Tsli in the piesenre of the idol ” This, would 
seem ^o bean almo-^t exact counterpart of the con -icc rat ion of the 
East Coast Devadasi to her piofession as a temple piostituto.” See 
Report of the IMal.ibir M.irriago Oomniis*,ion , jip I‘J, 20 X 

(/t) ^Ir Justice Miittusaiiii \i\ar, .i-» Ibosidiut of the ^lal.iAiar Marriage 
Commission, discu'^'iiiig the cereiiionv of Tali-KaLtu Kalvanam from 
a leligious ,iijd histoiK al point ot vuwv stated as follows — “ According 
to custom cver> gn I must go thioiigh the ceroinony called'Tah- 
Kattu- K.ilv mam ’ befun* she attiiiis pubeitN , otherwise, she is 
considered to i<'.se her caste In its essence the ceremony consists in 
t^iiig a piece of goiJ round tlie gitl’s uock, and jii its detail I notice 
ccrt.iin observances which s\mbolis<‘ ,i tew foims of religious belief 
amongst the peoiilc* As ,i mligious cei oniony it is taken to give the 
girl a mariiageable sL.itus and in North Malabar she is addressed 
afterwards as Amnia oi 1 idy Hut m relation to marriage it has no 
sigiiilicaiKc s.ivL that n > girl is it libciLv bo contract it before she goes 
tliKmgh the 'rali-iCattu '‘i‘remoii> On the east coast a tali is regarded 
as.i token ot m.irriage and no woman iciiiovcs it from her nock during 
her husband’s lift* . bub it is iioi so regarded in Malabar The 
coreiiioiiv Lists for four days and at its close the girl maj ro^nove the 
• tall if she lik<is It doea not constitute a marriage or create a right 
Jn the person who ties the tali tt> cohabit, with the girl In some 
parts of South Malabar, how'ever, there is a b*>iief th.at it is a marriage, 
but, even theic, the custom is to teai up a < loth, called Kachai cloth, 
on the fourth day of the ceromoTiv as a svinbol showing that the 
mairiage has heon dissolved A ceremony which creates the tie of 
marriage onl\ to be dissolved at its close suggests an intention rather 
to give the girl the merit of a m image tight f>f a Samskara, or a 
religious ccreinoii\ , than to generate the relation of husband and wife. 
It must t)C observed here thvt the tearing up of the Kachai cloth is a 
form not gone thiough in North Malabar The coremony is designated 
by some to he a saeramciiial marriage, and, if sueh is the case, it is 
so in foim hut not in m b'.taiice 1’hat it i annot be otherwise is clear 
from the fact that the ' Maii.avalan ’ as the person who ties the tali is 
usually called, doe- not acquire a right to cohabit with the girl 
In North Malabar it is a Brahman who ties the tali and he is 
usually dismissed after the ceremony is over with a Bmall present 
in acknowledgment o. the serMcc rendered by him on the 
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2 —** Persons following the Marumakkaihayam and the 
Aliyasantana Law ” — {Continued). 

occasion. In South Malabar it is usually an Inangan, or a man 
of equal caste, that tics ^he tali, though, according to custom in 
some famines, a person belonging to a particular family is eligible 
for the purpose. Among the Mfirum.ikkathA\am Tiyans of North 
Malabar, a woman of the barber caste formerly used to tie the 
tall, but a part} of reforiiicis. headed by the late Deputy Collector 
Mr Kanar.in, altered the practice and, according to the altered practice, 
it IS tile intended liusliaiid’s sister and in some cases the intended hus- 
band hmiscli that ties the tali It is a curious fact that the same man 
may at one time tie the tali upon a number of Nayar girls collected 
togcthei under one decorated pandal or upon several sisters There is 
also no objection to the same person t\ing the tali at one time on the 
niothei and at anuthei tinic on her daughter The fact is that, what- 
e\er m.i\ have been its historic.il origin, tlie ceremon\ has at present 
no other import than that f»f an essential c iste observance preliminar} 
to the formation of sexu.il relation and is analogous to the ceremony of 
Saniavartana prescribed foi Brahman bachelors who desire to termi- 
nate the Brahmachari Asrania. ot the status of Vedic student, and 
entei on (Iriliasta Asramam, or the stalus of a married man. Having 
ifgaid to the f.ict that se\eral of its details bear a resemblanco to 
a portion of the marriage ritual obsci\ed by Nambudn Brahmans, it 
IS not unlilah that the} introduced the coremon\ among Nas ars as 
a caste rite, but it must be remembered that the essential element of 
a Brahmanical inain.igc, vis , taking the bride bv the hand, or Pani- 
grahanam and the walking of seven steps, or Saptapadi, and the 
Homam, ot sacrilice to thehte aie not to be found among its details 
See ^lemor.iiiduiii attached to the report of the Malabar Marriage 
Coinmibsion Y 

(tl) Sambandam— Its nature and iDoidents. ^ 

{a) The connection between the parents whicli is termed sambandham should 
be looked on, not as concubinage pure and simple, but rather ar quasi- 
niarriage contract based on mutual consent and dissoluble at will, 
^loore’s Malabar Law and Custom, 3rd Phi., p 5p. Z 

(6) A girl 111 a Maiumakkatha} am taiwad, having as a child gone through the 
mere form of manage called the Tali Kattu Kalyanam when she 
arrives at maturit\ is united to a Brahman or to a man of her own 
caste in a quasi-matrmionial connection known as Sambandham, 
Whether this Sambandham can be looked on as in any real sense 
a marriage has been the subject of much discussion. The late 
Mr. () Chandu Menon, a member of the Malabar Marriage Com- 
mission wrote as follows — 

“ Sambandham is the principal Mala}alam word for marriage, as Vivaham 
IS in Sanskrit. Whatcvci may bo the basis of the Sambandhan^s of 
the Maruniakkatha}am Nayars, there can he no doubt that the idea 
which tbc word conveys to a Malay ah is the same as the word Viva- 
ham”. See Report of the Malabar Marriage Commission. A 

(10) Sambandham how dlfferB from tali-kattu-kalyanam. 

“The difference between the tali-kattu-kalyanam, and the various forms of 
marriage, which come within the generic name sambandham, or 
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AUyasantana Law ’’—{Continued), 

marriage properl> so c-allcd, is that the latter is intended to be fol- 
lowed by cohabitation aftid the forniei is not. This being so. the 
persons who can entei into this relation with each other arc strictly 
defined All sexual telatioiis between Na\ars and Tijars, oi inem- 
beis of an\ othei caste, ire al)'.oliitcK forbidden on pnn.ilty of excom- 
munication. The man can asmei.ite with a Na\ar woman of sub-d\ vi- 
sions of the caste inforHir to his owoi A Nayar wom.in can associate 
with men of castes supeiioi to her own, but not w’lth men of lo\^cr 
Lastus, OI siib-diMsioiis of the Na\ar i a-jte inferior to her own. There 
IS an exception to the bitter part ol the i ulc in the case of Nayar 
women in and .iiound the Got bin t.ihiii \s regards relationship, the 
limit within which one ina\ not ni.irrv . is foi both mules and females 
in South ]\lal-ibai the enil«‘ of one's own l.iiw'ad, meaning bv taiwad 
all members ti. icing di‘'.i en! fioni a Lommon temale aiu estor in the 
f( male line onl\. In Noilh IMalabai, tin . limit is widei, and includes 
.ill the members oi tin* saiiu* illoni, whu h consist-, of several t.irwads, 
with no comniunits oi mleiest or e\i ii }>olluLion, pnivided Lhe\ c.in all 
be tiaced back to a eomnioii .incesioi, h<iwi*\(M leiiiotc". ]\J il. Mai 
Rep , 5, 7, 5r) , IMadr.is Census. 1H‘)1, XTII, 227 B 

(11) Ceremoniea if esaential in Sambandam. 

As to the osseriti.ils of a ^ ••ml>.indh.im, the ]\T ibib.ii MaiiMee llcpoit s,i\s 
“ ^Lin\ respectable wd nesses tell u^ that no iorm.ilitv , leligious or 
sci-ulai need attai li to unb.nidli.im, .imi that in \or\ maiiviascs 
the consent of thegiil and ol liei gu.iidi.in .ne .ill th.it is thought 
iiccoss.irN Ihit il IS .ils > an iiiifloiihU d l.i- I th.it recent Usrige 
(espcd.illv in North Mal.ihu) ti iids to ^urioiind the occ.ision of iii-t 
( ohabit.ition with i iiiorr oi less ilihoi.ite eeienioinal ” Theieio- 
• monies usu.il w itli \. II lolls ioi ills of s.imb.indh.Lin .iie thi'ii de.seiibed 

111 mm h detail, tlie most solemn .iiid f.ishion ihle lieiiig the 
‘‘ pud.imui 1 ” form M.nne’s Hindu H.iw 7Lh I'al , I'.iOf), p 121 C 

(12) Sambandam how contracted, Pudumun form 

{a) “ Of aH the foinis ot Sambandh.iin 1 eonsidei the I’ud.iin iii i foim the 
most solemn .ind the most f.i diion.ihle in Noith Malahai 'Phe preli- 
minary cereinon> , in e\er\ Pud.iiuin i , is tlio ex.iiiiination of the 
hoioscope of the biide and the bridc'grooin le .in astiologcr This 
takes phiec in the house of the liride, in the piesenie of the rel.itions 
of the biide and bridegioom The asjioltger, .ifti'r ex.inii nation, 
writes down the results of his «mI« ul.itions on a piei e of palnnr.i le.if, 
with his opinion .IS to the fitness or otherwise of the match, iind 
hands it over to the bridegroom’s relations If the horoscopes agree, 
a d.i> IS then and theie fixed for the iclehiatioii of the mairiagc This 
date is also wTitten down on two pieios rf cadj.in, one of which is 
handed over to the bride’s Kariiiivan, .in 1 the other to the bride- 
groom’s relations The astrologer and tl - bridegroom's party are 
til on feasted iii the bride’s house and the former also receives 
presents in the shape of m »ne\ or cloth, and this prelmiinar\ cercmoiiv . 
w’hich IS in\aiMbl\ perfoiined at all Pudaniiii'^' in North Malabar, i.s 
called ‘ Pudamun Kuinkkal but is unknown in South Malabar.” 
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2.— ** Persons following the Marumakkathayam and the 
AUyasantana Law 

“ Somu throu or four da>b prioi to the date fixed for the celebration of the 
Piidamuri, the bridegroom visits his Karna\aii and elders in caste to 
obtain formal leave to marry The bridegroom on such occasion 
presents his elders with betel and nut and obtains their formal sanc- 
tion to the wedding On the day appointed the bridegroom proceeds, 
after sunset, to the house of the bn do accompanied b\ a number of 
his friends. Ho goes iii procession and is received at the gate of the 
house b} the biido’s party and is conducted with his friends, to seats 
provided in the Tekkini oi southern hall of the house. There the 
bridegroom distributes presents (Danam) or money gifts to the Brah- 
mans assembled. After this the whole party is treated to a sump- 
tuous banquet It is now time foi the astrologer to appear and 
announce the auspicious hour fixed Ho 'does it accordingly and 
receives his dues The bridegroom is then taken by one of his 
friends to the Padinhatta, or principal room of the house. 
The bndcgioom’s paitj has, of eourso, brought with them a 
quantit) of now cloths and betel leaves and nut. The cloths 
aie placed in tbc western room of the house, called padinhatta, 
in which all religious and other important household cere- 
monies arc usual I \ performed This loom will be decorated and 
turned into a bed-room for I he occasion There will be placed in the 
room .1 number of lighted lamps and Ashtamangaliam which consists 
of eight ai ticks ft\nibolical of maiigaliam or marriage These are 
nee, paddv, the tcudci leaves of the cocoanut trees, an arrow, a look- 
ing-glass, a well-washed cloth, burning lire, and a small round wood- 
en box called ' Cheppu ’ made in a particular f.ishion. These will be 
found placed on thello«)rof the room aforesaid as the bidogroom enters 
it The biidegroom with his gioomsnian enters the room through the 
eastern door. The bride dressed in rich cloths and bedecked with 
jewels, enters the room through the western door accompanied by 
hci aunt OI some othei eldeilv lady of her family. The bride stands 
facing oast with the Ashtamangaliam and lit-up lamps in front of her. 
The groomsman then hands over to the bridegroom a few pieces of new 
cloth, and th(’ bridegroom puts them into the hands of the bride. 
This being done the^ldeily lady who accompanied the bride, sprinkles 
rice over the lit-up lamps and the head and shoulders of the bride and 
the bridegroom, and the bridegroom immediately leaves the room, as 
he has to perform another duty At the Tekkini or southern hall, he 
now presents his elders and friends with cakes, and betel leaf and nut. 
Betel and nut are also given to all the persons assembled at the place. 
After the departure of the guests the bridegroom retires to the bed- 
room with the bride.” Account furnished by Mr 0. Chandu Menon 
as a member of the Malabar Marriage Commision. ' D 

(b) The Malabar Marriage Commission says in the Report . “ It is an essen- 

tial part of the pudaniuri ceremony that there should be a gift of 
cloth by the bridegroom to the bride, and of no other form of samban- 
dham can it be said that any formality is of its essence.” Mai. Mar. 
Bop., 21—^24, 98. E 



809 


Ss 1 & 2] Act ly of 1896 (the halabau mabriaoe act) 


2 — “ Persons following the Marumakkatbayam and the 
Allyasantana Law (Concluded) 

(13) Ceremooies among Nambudri Brahmins. 

“ Among the liiiiibed oIass of Nambudri Brahmaus, who follow the Maruinak- 
kithavain law, marriage is said to be “solemnized with all the 
roligious ceremoiiios that aio undetgoue with every Brahman inarnaRc 
in India. The hnmamy tor uiantrams, the saptapadi ceremonies are 
rigidly and strictly obsc»-ved “ Mai. ^lar. Rep , 103 F 

(14) Widow marriage in Malabar. ^ 

“Widows .lie allowed to m.«rry, but the exercise <>[ the piiviloge is geiiorallv 
eontinod to voung widows 'I’ho^r who have had children by their 
first husbands do not orditianlv icniarrv In no case c.in a widow 
marry any one but a widower The gradual tendency to follow 
Hindu practices is causing permanent widowhood to be looked upon as 
more respectable.” M.il. Mar Rep , 75, 10, S Can Man , 1, 143, 
101 O 

(15) Widow marriage among Nambudris. 

In the ease of all Brabm.in inariiag»‘s wholh(M of N.inibudiH or others, w'ldovv 
marriages are stnetiv forbidden j\lal Mar Rep , 57. 103 , Travan- 
coro Coiiv-us, 1801, C85 H 

(It:)' No Divorce among Nambudris 

Among Nambudris neither liu.iiand nor wile laii divorce tbe other except on 
the ground of cxeoinmunuMlioii from c.iste Tiiiv.iuooLL Getibus, 1891, 
GS3 , M.il. Min., 125 


1. This- Act may be called “the Malabar Marriage Act, 
1896,” and it shall be applicable to all Hindus 
domiciled m the Presidency u( ^ladras following 
the Marumakkatha>am oi the Aliyasan tana Law 

of Inheritance 

2. In this Act unless theie is something 
repugnant m the subject or context, 

Sambandham ^ ” means an alliance Ix^tween a man and a 
woman by reason of which, they, in accordance 
with the custom of the community to winch they 
belong or either of them belongs, cohabit or intend to cohabit as 
husband and wife. 


Title apd applica 
tiou 


Dehuitioiib 


Sambandham 


“ Children ” means sons and daughters of parents whose Sam- 
bandham has been registered as a marriage under 
Children. whether born before or after such regis- 

tration ; but shall not include step-sons or step-daughters. In the 
case of any one whose personal law permits adoption 2 ^ “children” 
shall include adopted sons and daughters. 
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“ Marriage ” with its grammatical variations and cognate 
expressions means, except m S. 8, clause (a), the 
last word of section 3, clause (c), section 15, clause 
(a), and the last word of section 15, clause (c), a Sambandham 
registered under the provisions of this Act. 

“ Tarwad * " means and includes all the members of a joint 
family with community of property governed by 
the Marnmakkathayam or the Aliyasanthana law 

of Inheritance 


T.irw.id, 


I Notes) 

/ — **Sambandam.** 

See notios undoi thr “ Prc.imblc 


2 — “ Adoption.** 

(1) Adoption different forms of, in Malabar 

N.B —There* iirc thn'c kinds of .idoptioii in use in Mciliibcir — 

(i) Adoptioyi bi/ ten hajids 

(а) Adoption b> ton haiids, le, b\ the h.inds of the sidopturs (nidlo dud 

feni.ilc), the ddoptee, dtid the ddoplec's pdients oi guardians is one 
form of adoption. In the idse of tho-,e following the Mdiumakkdthd- 
\ dm system of inheritdueo, the ddoptois will be the K.irnavdn and 
the senior fciiidlc in the l.iiwdd, whilst the ddoptoc’s guardians w'lll 
be his KdnidVdn and mothei See Malabar Law and Custom bv 
Moore, 3rd Ed., 1U05, p 31 K 

(б) This foini of adoption is very laicU used cxcepl m Ihahm.in f.iimli(*s. and 

the bov selected is usuallv one «>n whom the Cpanayan.i e\^romoiiy 
h.is not been performed. It is firobabh almost identical with the 
ordinary Hindu adoption {Ibid ) L 

(ii) Adoption by chamnlta or by burnijuj a pan oj gtass 

AdnpLion by ehamattd, x e , by burning a p.in of a sacred gr,iss is another form 
of adoptioi) prevailing in Maldbdi {Ibid.) M 

(ill) Adoption by taking into ihe^amily 

{a) Is the third form of adoption in use in Malabar. (Ibid ) N 

(6) This last IS the form cominonh adopted by Brahman widows and Nadars 
for the purpose of perpetuating the family when it is in danger of 
becoming extinct. There is no limit as to age or number of persons 
adopted. The only limit ')ecms to be that the person or porsouB 
adopted should be. of the same vavisham or tribe as the adopter. 

(Ibid.) 0 

(> 

(c) Whatever religious motive ma\ be attached to the first two modes of adop- 
tion {viz , adoption by ten hinds, and adoption by buiniiig a pan of 
grass), the other mode appears to be based on entirely secul.ir motives, 
and to be closely akin to the Kntima form of adoption, which is still 
m force in the Mithila country. Moore’s Malabar Law and Custom 
3rd Ed , p. 32. P 
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2. — ** Adoption " — {CoiicludedK 

(2) Who can be adopted. 

(fl) Among Naj ars tho adoption may be of either males or felllille^. Some- 
times a whole famih of adult? is adopted. (Ibid ) P 

(t) The Karnavan ot a Nayar tarwad cannot adopt strangers into the faniil\ 
so as to make them and their doscenJaiits heirs to its propet t\ with- 
out the coiisoiit of the other membeis Moore’s ]\Ialabar Law and 
Custom, 3rd Ed , 1905, p 32 Q 

(f) 111 selecting an heir foi adoption, prefereni*o shnuld be given tj the distant 
kindred , but it is doubtful whether this is more than amoral precept. 
(Ibid.) R 

(3) Notice to ruling power. 

Notice should also be given to the Ruling power, l)ofoie m. iking an adoption. 

(Ibid ) • S 

N B. — Wliethei the Ruling power might, in the c.iseof aper-on whose propeiU 
W’ould e-^ilieat foi want of lieii^, place a veto on the adoption is a 
question winch has never \et hcen decided, (/bid.) * 

J — “ Tarwad '* 

Tarwad, what fa a. 

Tarwad IS a Mammakkatliayam famil\ (onsisLing of all the descendants in 
the teiinile line* (.£ one eonitnoii female .iin est r .S'cc IMooro's ]\[ala 
bar Law and Custom, 3rd Kd , p. 121 T 

3. A sanilijindliam lietween Hindus i both 

Conditions Bub]cet i 

to which a samban- or eitlioi ol whoiii jnjlow till" Mill aiiiakkathay din 

dham ma> be rcgis- Ali\asantana Law of Inheritance may be 

tered as a marriage, * 

legihtered under this Act as hereinafter provided 

subject to the following conditions — 

(a) Neither party must be sul>jpct to a personal law of m^rrige 
according to which he or she, as the case may be, 
canfiot validly contract a mairiage with theothei party 

(b) The relation of the parties must not be such in respect 

of consanguity or affinity that a samliandhaiii between 
them is prohibited by any custom (u* usage applicable 
to the community to which they belong or either of them 
belongs 

(c) Neither party must at the date of the notice under Section 

T) have a husband or wife living whose saiubandham 
with her or him has been registered under this Act, and 
which marriage is not null and void under Section 15 oi 
with whom she or he is otherwise legally married 

(d) The parties must not belong to ditfeient communities 

between the members of which, according to the custom 
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or usage applicable to either community, cohabitation is 
prohibited 4. 

(e) The sambandham must have been formed in accordance 
with the customary ceremonies, if any, prevailing in the 
community to which they belong or either of them 
belongs 

(/■) A party to a sambandham who is a minor must have 
obtained the consent of his or her legal guaidian to the 
registration of the Sambandham as a marriage G. 

< Notes). 

General. 

History of the Section -How it stood in the original Bill— Reasons for the change 
in the present form. 

Tho first Bill left it to the members of the Tarwad of either of the parties 
and other persons inhTcsted to railio objections to the registration of 
marii.igoon certain grounds therein specified, and section (13) of that 
Bill then declared that the marriage should be null and void on the 
grounds (u) that the parties are related within the prohibited degrees ; 
(b) that one or both of the parties has a husband or wife Ining The 
Select Committee considered it desirable to declare first the conditions 
subject to which alone marriages shall bo registered, and then to spe- 
cify tho grounds which shall render the marriage absolutely null and 
void or render registration open to objection. They accordingly dec- 
lared by section 3 the conditions subject to which alone marriages 
shall be registered and b> a subsequent section the grounds which 
shall render tho marriage null and void or thj^gistration open to 
objection Thus— (1) Section j.5, clause (1), declares that r- marriage 
is absolutely null and void if io) the parties are related within certain 
prohibited degrees, (6) cithci of the parties has a husband or wife living, 
and (c) either part} is subject to a personal law of marriage according to 
which ho or she, as the case may be, cannot validly contract a marriage 
with the other by sections, 8, 9 and 10 registration may be objected to on 
certain other groui^ds within a time limited. If the objection is taken 
within that time and is well founded, the Registrar shall not register , 
but if no objection is taken to the registration within the time specified, 
the registration shall not be cancelled on any of the said grounds 
unless notice has not been served on those entitled to object to the 
registration, in which case S. 16 enables such persons to get tho regis- 
tration cancelled if they take legal proceedings for that purpose within 
a specified time after the registration See Report of the Belect 
Committee U 

(1) The capacity of pePBons— Parties must be Hindua 

“ The parties must be Hindus It has been considered advisable to exclude 
Muhammadans who follow the Marumakkattayam Law from the 
operation of this Bill, as there has been no demand for legislation on 
their part. Marriages between the followers of the Marumakkattayam 
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/. — ‘ ‘ Hindus ” —( Concluded) 

system and others who do not follow tin.* same law .ir»* ver\ common 
and their validity has to J'jc rocoj^nizcd by legislation as suggested by 
Sir Muthusami Aivar and the Commission following the existing 
usage ” Hee the Speech tif the Hon ’bio Mr Sankariin N.iir in the 
Madras Legislative Council , Eort St (leorge Gazette, Suppt , llth 
June 1895. pp 28. 29 Y 

2 . — **Cieuse (b) ” ^ 

Scope and nature of the proviaion contained in clause (b) 

“ With respect to the prohibited degrees the Bill follows the u'^age It enacts 
that if marriage would make thi' parties liable to excommunication 
on account of then relationship, thiui objection inii\ be raised to their 
lotognitinn bv legistration, .ind the Regi^-trar shall then refuse to 
registc!- the same ” See the Speech of the llon'blc Mr Sankaran 
Nair ill the Madras Legislative Council , Port St George Gazette, 
Suppt., llth June 1H95, pp 28, 29 W 


J . — Clause {c) ” 

Scope and nature of the provisions contained in this clause 

“ Polvgamv IS now rare Pol\andi\ ma\ be s.ud to be piacticallv unknown. 

The Commission unaiiinioush lecommended that Lhi \ need not be 
rccogm/ed bv legislation# The Bill piovides thiit noithcr part> , at 
the tune the recognition of inariiage is sought b\ legistr.itioii, must 
have a husband or w'lfe luing who^e mairiagi* has been registered 
under this Act ” See the Speech of the Hcirble Mi Sankaran Nair 
111 the Madias Legislative Council , Port St (looigc Gazette, Suppt , 
^th June 1895, pp. 28, 29 X 

• 4 — “ Clause (d) " 

Scope and nature of the provision contained in cl (d) 

“ The marriage must imt be one whuli is prohibited by the iuIps of tb'j castes 
• to which the parties belong , objection may be raised to the registra- 
tftm of marriage i£ the paities are not permitted to cohabit with each 
other bN aii> custom obtaining in then cash's If the parties are not 
lecoginzed a*! belonging tt> an\ easti-, then this rule will of course 
lif^e no .ipplieabioTi Theie aie men w'lxi> are noi retoginzed as belong- 
ing to .in\ caste and w<‘ have !•» concede l.i» reeogni/e the -.ame right 
to them to cuntratl a legal niai nage is Lomedud I.i' others ” See 
the Speech of the ffon’ble Mi Sankaran Nair in the ^ladi.is Legisla- 
tive Couiieil, Port St (’reorge Gazette, Suppt , llth June 1895, pp 28, 
'29 Y-Z 

According to usage there are restru tioiis due to ciiste A Nambudri ma> 
marrv aii\ Nair girl, a Niin of a liigliei caste ina\ ma^^^ a Naii 
leniale of a lower caste, but a female of a higher caste is not allowed 
to marry one belonging to a lowoi caste Those restrictions, the 
violations of which will lead to religious excommuincaiion, are 
recognized and the Act provides that thi Registrar shall refuse to 
register such marriages as arc not allowed bv the castos as said above. 
See Statement of Objects and Reasons 


lOS 
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S.—“ Clause le) ” 

Scope and nature of the provlsionB contained in cl. (e). 

{a) “The marriage must have been contracted n the form customary in the 
caste or claps to which the woman belongs When a Brahmin or a 
member of an\ kovilgam marries a Nair girl, it is not usual to observe 
the Brahmin or the Kshatriva ritual. But in inaiiv such cases the 
forms that aie observed as between Nairs themselves are gone through 
b\ the Brahmin also. It was therefoie npcessar^ , as suggested by Bir 
^ Mutlmsawmi Iyer that the form of marriage must be one prevailing 

in the woman’s caste Where it is not customary to observe any 
form, the Bill does not insist on the observance of any. Where the 
parties do not belong to an\ recognized caste, the restriction cannot 
of course .ipplv ^Icre irregularit\ will not invalidate a marriage 
ceremonv otherwise duly performed Marriage ceremony will no 
doubt be held to be duly performed if it d.scloscs the intention of 
constituting the relation of hupband and wife " See the Speech of 
the lion 'hie Mr Saiikaran Nair in tin* Madras L''gislatiV 0 Council . 
Fort St (icorge Gazette, Suppt , 11th June, 1895, pp 28, 29 A 

(6) “ There arc various forms of marriage prevailing in the districts of Malabar 
and Canara among those following the Marumakkata\ am and 
Aliyasaiitana laws The Act piovidcs accordingh that the form in 
which marriages ma\ be contracted under the Act ought to bo describ- 
ed as the one customarv in the caste or class to which the woman 
belongs “ It is necessarv* to d(‘seribc it so in older that a Nambudri 
Brahmin or .i male incmbei of a Kovilgam ma> contract a marriage 
under the Act if he chooses to do so , otherwise there ma\ be no form 
applicable to the case as the Brahmin or the Kshatriya marriage 
ritual docs not apply to a marriage with a Nair woman.’’ 

The evidence showed that polyandry has almost died out in the district of 
Malabai and that polygamy is very rare The Commissionoia; were of 
opinion that pohgamy ought not to bo recognized, m the interests of 
women The Goveinment considers “ that the Bill should contain 
provLsions prohibiting the regi-itratiori thereunder of a marriage between 
parties cithci of w'bom has previously legibterfd a marr'iagc which is still 
.subsisting ” “ Such a porhibition is necessary to prevent those 

dillicultios as to the light of maintenance and the devolution of pro- 
perty , w’hich will cefti.iinh arise, and if freedom of divorce is allowed, 
the prohibition cannot be objected to as effecting a material change 
in the habits of the people “ The Bill adopts this view and it declares 
that a mairiage though registered is null and void if either party has 
another husband or wife living whoso marriage has been registered 
under this Act ” See Statement of Objects and Reasons B 

6,—**Ciause (/).” 

Scope and nature of the provlsionB contained in cl. (f). 

“ 111 the Marumakkatayam family every member, whether a minor or an adult, 
IS subject to the karnavaii But it appears according to the evidence 
before the commission that the junior members do not always obtain 
the consent of their guardians and that the only mode in which the 
karriavans deal with such conduct is that of refusing permission to 
the junior member bringing his wife into the tar wad house unless 
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6. — ** Clause (/; " — {Concluded), 

And until he is reconciled to the unujn It in advisable not to interfere 
with the freedom of the adults to marry without the consent of the 
kArnavAii and at the sanwi time “to fix the ago at which the k.irna van’s 
coiisoiit may be dispensed with suHicientl^ high to enable the contract- 
ing paities to see whether the\ can support the obligations of married 
life without aid from tLeir tarwad.” Section 8 accordingly provides 
that if any objection i*^ r.iised the Registrar ma\ refuse to register if 
either the husband or wi^e is below the proper age and the consent of 
the guardian has not been obtained ” See Statement of Objects and 
Reasons C 


Appointment of 
^Marriage Registiar-. 


4. The Local Government mav appoint one or more Regis- 
trars under this Act either hy name or as holding 
any ollice tor the time being tor any portion of 
the territory subject to its administration The 
officer so appointed shall lie called “ liegistiai of Marriages under 
the Malabar Marriage Act, iSUfi,’ and is hereinattei releired to as 
the “ Registrar ” The portion of ti‘rritOLv for which any such 
officer IS appointed shall be deemed his district 


llcgistration 


5 When it is intended to registei a Sambandhani as a Mai- 


Notico of inten- 
tion to register <i 
Samnandhsim to be 
given to the Regis- 
trar • 


riage under this Act, both or either of the parties 1 
shall give notice in the form (A) to this Act 
annexed to the Kegistiar within whose local 
jurisdiction either of the parties resided at the 
tune when the Samliandham was formed or 


within whose local jurisdiction it is intended to form it. 


(Notes). 

General. 

(1) Scope of the section 

The following oxti let taken from the i)ioceiMliiig>, m the Madras Legislative 
Oouncil thiows light on the M-opo and cIIulI. 01 this Hcction . — “ Wo 
do not piopo'^c to legalize .ill miiri.iges. Many would undoubtodl} 
prefer to live iiiidei the existing ciistomarN law. It is therefore 
obvioush ncce'^s.uy to piosciibr s.mie mode w'hercbv marriages pres - 
erihed uiidei the Act ni.u he distinguished fiein the other marriagcB. 
Strong ohj(jctioiis h.ivo been laiscd to the .'elcbr.ition of marriage 
before a Rogistrai, and n-gntration pin oh. as evidence of legal 
locogmtion h.is bci-n suggosLed instead, and meh suggestion has been 
accepted in this Bill There was a conflict of opinion as to who was 
to he appointed registrar, and the Hill empowers the local Govern - 
meiit to appoint such person as it may consider tit , such appointment 
will of (.oLirsc be made onl> after a ( oasideration of the circum- 
stances of the locality which niav icqinic the ervices of a registering 
ofiicer.” Fort St George Gazette, Suppt , 11th June, 1895, p. 29. 0 
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General — ( Co ^ icluded ) , 


(2) RequirementB ppeliminary to Marriage. 

(i) Notice and Residence 

The Bill provides that notice iiiust'be given to the Registrar by one of the 
parties to the mairiagc stating the name, the tarwad name, the pro- 
fession, condition and caste, of each of the parties to the marriage 
connection, their dwelling place and the village where the marriage 
connection was formed (J6u2 ) E 

.. (ii) Communication of notice 

The Bill also provides that all such notices should be filed and that a copy of 
each notice ho entered in the “Marriage notice bociv” which shall be 
open to inspection hv all persons. The Bill provides that a copy of 
the notice shall he served on — 

(a) the other part\ to the marriage , 

(b) the legal guardians, if an\ . of the biidc and brid(igroom , 

(c) the Karnavans of their tarwads ilbid ) F 

/ — Both or either of the parties . ' * 

Scope and nature of this provision 

In ordoi to obviate the noeessits foi each consenting partv giving notice to 
the other the select cinnmitteo provided for their applying jointly to 
the Registrar See Report of the Select Committee O 


6 The iiegistrai shall file all such notices and keep them 


Registrar to file 
such notices and to 
maintain the “ Mar- 
riage Notice Book ’ 


With the records .of his office and shall also forth- 
with entei a true copy of all such notices fairly 
into a book to be for that purpose supplied to 
him by the Local Government and to be called 


“ 'rhe Marriage Notice Book ” Such book shall be open at all 
reasonable times without fee to all persons desirous of inspecting 
the same ' 


7. (1) Every Kegistrar shall on receiving any such notice 
i'orthw^ith cause a copy thereof to be 'affixed to a 
Copies of notice to Notice Board in some conspicuous place m his 

be served on interest- t i ,, , i i 

od parties oilicc , and ■hall then serve or cause to be served 

at the expense of the party giving such notice a 
copy thereof on the other party to the Sambandham, if both parties 
have not joined in giving such notice on the guardians, if any, of 
the parties thereto, and on the managing members of the tarwads 
of families to which they respectively belong. 

(2) If at any time before registration is effected the party by 
whom notice was given under S. 5 signifies in 
writing to the Registrar that he withdraws such 
notice the Registrar shall, thereupon, at the ex- 
pense of the party withdrawing the same, communicate the fact of 
withdrawal to the poisons mentioned m sub-section (1) 



817 


S. 8] Act lY of 1896 (thji malauau makriagk act) 


8 . (1) Any person entitled to receive a notice under sub- 


Persons entitled 
to object to regis- 
tration of a Sam- 
bandham. * 

Within one month 


section (1) of S 7 any member of the tarwad or 
family of either party or any person having any 
expectancy of succession to the property ^ if any, 
of such tarwad or family of either party may 
from the date of such service of notice oliject to 


Grounds od which 
objection may be 
taken. 


such registration on the ground that such Sam- 
bandham or regh^tration is in contravention of the 
conditions prescribed in S 3 


C2) Such objection shall be in writing signed by the person 

Procedure of Re objecting and shall be presented by the objector 
giHtar if objection or his duly authorized agent to the Registrar who 
lb taken. shall file the same in his office A copy of such 

objections shall at the expense of the objectiii be served on the 
party by whom notice was given under S 5 


(3) On receipt of a notice of objection under S 7, the Registrar 
shall not proceed to register the Samhandham as a marriage until 
the expiry of four months from the receipt of such notice unless 
such notice is in the meantime 'vith drawn 


(4) If no such objection be made under this section and if 
neither party withdraws ihe notice under S. 7, 
objection IS taken. sub-section (2), such Samhandham may at any 

, time, not being less than one month nor more 

than six months from the service of the notice under S. 7, be regis- 
tered as a marriage 

(NoteB) 

General 

N. B. — See also noteh under S. 3 

Scope and object of the lection — Procedure 

(a) This provision m the Act is intended to proven L registration of improper 
marricigus Piovisioii is nitido in a pi o\ii>us '•octioii for notice to bo 
served on the guardians and the kuriMv.iiis of the parties They may 
object to the registration of the iiiai ri.igo on Lbu ground that it violates 
any one of the conditions refei red to in S 6 The section also pro- 
vides that each party to the man lage must li.ivo obtained the consent 
of his or her guardian if below proper .igc Power is given not only 
to the karauavans or guardians, hut also to “ all persons entitled to 
receive notice under S. 7, ” and ceit.iiii f»thcrs to raise objection to 
the registration of the marriage. 

On receipt of such ubjeLtion, the RegiRlrai shall noL proceed to register the 
marriage for the next foui months to jnablc the person who ha« 
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General— {Concluded). 

objected to take the necessary steps in a court of law. He may file a 
buit to obtain a declaration that such registration would contravene 
one or more of the conditions already referred to. Foit St George 
(Jazotto, Suppt , 11th June, IKUS, pp 29, 30 ‘ H 

(6) “ The Judge before whom the suit is filed shall give a certificate to the efiect 
that such suit has been filed, and if such certificate be lodged before 
the Registrar within three months, then the marriage shall not be 
registered till the final determination of the suit In case the Court 
decides against the validit\ of the marriage, such marriage of course 
shall not be registered (Itherwise, the Registrar shall proceed to 
register the same ” (Ibid.) 1 

(c) According to the ^rarumakkata\am usage, persons descended from a 
common female ancestor die not at libert\ to marry one another. 
There is a dificrencc of opinion as lo wlidjici the member of the 
taiw.id of a deceased wife or husband is eligible as a second wife or 
husband This section accordingh provides that certain interested 
persons might ob)i*t t to the registration of marriages on the ground 
that, accoiding to the custom of the countiy, a marriage between the 
parties would be against the cu^tom of the countr\ and render them 
li.ible to religious excommunication, (see S. 3, sujira) and if the 
objection is proved valid in a court of law, then the marriage will not 
be registered If however a marriage which is against the custom of 
the countiN IS legisteied, Wien it will be null and void if a relation- 
ship can be traced between the jiartics through some common ancestor 
who stands to each of them in ii ncarei relationship than that of 
groat-grandfathei or gioat-giandmother See Statement of Objects 
and Reasons J 


/ — **Any person having any expectancy of succession to the 
Tarwad property.** ' 

Scope and effect of this provision— How it stood in the original Bill and the 
reason for the change in the present form 

Instead of the words “ any pei son having any expeetaney of succession to the 
Tarwad property” the oiiginal Bill contained t'hc words “parties 
interested " Objection was taken to the term “ parties interested” as 
being too vague and TikeJj to lead to vexatious suits by parties who 
li.id reall\ no interest in the marriage The Select Committee have 
therefore limited the pow'cr of objection to persons “having any 
expectancy of succession to the Tixnvad property ” This provision is 
w'lde onongh to include all pel sons who are likely to be allectcd in 
any way by the registi atiori of marriage. See Report of the Select 
Committee. K 


g. Any person objecting to the intended registration of a 

Person objecting yaHibandham may, after complying with the 
may file a suit in a provisions of JS. 8, file a siiit in a competent civil 
Civil Court. Court for a declaratory decree declaring that such 


registration would contravene one or more of the conditions 
prescribed in S. 3. 
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10 , The Judge before .whom such suit is instituted shall 

Registration to he ‘he person instituting the same a 

delayed pending final certificate to tho effect that such suit has been 

cSc*iltc°ifinstltu- hied If such certificate be lodged with the 

tion IS lodged with Registrar within four montlis from th(' receipt of 
Registrar. 

notice ol objection, the Sambandham shall not be 
registered as a marriage under this Act till the decision of such 
Court has lipen given and the period allowed by law for appeals 
from such decision has elaiised , or if thcM'o be an ap^ieal from such 
decision, till the decision of tlu* Appellate Ciiiirt has been given or 
such suit or appeal has lieen withdrawn or dismissed for default 

If such ceitificate Ik* not lodged within tin* period prescribed 
in the last preceding paragraph, oi if the suit; hv tlie objector be 
finally dismissed or withdrawn the Sambandham may be, registered 
as a marriage 


11 Refore a Sambandham is legistcred as a marriage, the 
, parties theieto and thieve witnesses shall, in the 

Declaration to be 

signed before regis- piesciice ol tfic* liegi.stiar, Sign a declaration in 
the form (J^) lo this Act annexed If either 
party is a minor, the declaration shall also be signed by his or her 
legal guardian, and in every case it sliall l)e countersigned by the 
Registrar 

(Notes) 

General. 


PreliniinaFieB to registpation— Scope and object of the provision. 

{a) Boiore rcgistr.ition .i di*( l.ir.ition li.is to be signed liy the bridegroom and 
liride th.it ihe iogi'>ti.itioii will not cmiUavoiie in\ of the coiiditi.ms 
referred to iii S -i Tbe\ must deil.iie Lbeir .igj .ind their consent to 
the legistration of tbf m.irnage II eitliei of them is .i minor the 
declaration must .lUo he siwiu-d b\ the leg.il gn.irdi.in, .ind in e\ery case 
it must be couiitei signed b\ tin* Regi>.tiAi Fort St (icorge Dezette, 
Suppt , lull June 1895, p .‘10 L 

(6) The marriage ^eitificiXte must also be signed lo the Registrar, countei- 
signed b} tho parties and thiee witnesses, .ind, if either party be a 
minor b> the legal guardian The ^laLridgc c jrtillc'.ite book shall at all 
reabonable times be open for mspoction (Ibid ) M 

(c) “ It will thub appear that cvc\v facilit} is oflered to persons interested to 
show cause against registration. Tht‘\ h.ive liecn gnena period of four 
months within v\hich to institute.! suit for prohibition of registration, 
and it IS onh reasonable therefore, tliat the\ ought not to Inivo ari\ 
power to raise further objections aftei rej-Ktiation has once been 
ollectcd Registration is therefore fin.J, except in the case of a 
marriage between persons related to each other within a certain degree, 
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General — {Concluded) . 

t 0., if a relationship can be traced between the parties through some 
common ancestor w'ho stands to each of them in a nearer relationship 
than that of great-great grilndfather or great-great-grandmother. No 
marriage, however, which is not opposed to custom will' be null and 
void. A marriage, though registered, will also be null and void if regis- 
tration takes place when either part\ ha.s another husband or wife 
living whose marriage has been registered under this Act. {Ibid.) N 


• 12. When such declaration has been made, the Kegistrar shall 


Registrar to enter 
oertihcate of mar- 
riage m “ The Mar- 
riage Certificate 
Book.” 


enter a certificate of marriage in a book to be for 
that purpose supplied to him by the Local Govern- 
ment and to be called " The Marriage Certificate 
Book ” in the form (C) to this Act annexed and 


such ceitificate shall be signed by the Kegistrar 
and countersigned by the parties, three witnesses and, if either party 
IS a minor, by his or her guardian also 


13 Subject to such rules as may be prescribed in that behalf 
by the Local Government, the Registrar may 
pmat^rosidencc attend at the [irivate residence of the parties or of 
the guardian of'a party who is a minor for the 
purpose ol such declaration and marriage certificate book being 
signed by them in Ins presence 


(Note). 

General. 

f 

Scope and object of the section 

This section is intended to enable the Registrar to attend at the private 
residence of parties, or their guardians, for the purpoasof registration. 
See Report of the Select Committee i 0 

14 Local Government shall prescribe 

Rogistnir^*'^'*^^^^ payable for the duties to be discharged 

by the Kegistrar under this Act. 

The Registrar may demand payment of any such fee before the 
registration of the Sambandhain oi performance of any other duty 
m respect of which it is payable 

The said marriage certificate book shall, at all reasonable times, 
be open for inspection The Registrar shall furnish certified 
extracts from the marriage certificate book upon payment of the fee 
prescribed by the Local Government therefor and such extracts 
shall be admissible as evidence of the due registration as marriage 
of the Sambandham therein mentioned. 
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16. (1) A marriage shrill -be null and void only — 

{a) If either party is subject to a personal 
null a"d^void7 ^ marriage according to which he or she as 

• the case may be cannot validly contract a marriage 

with the other 

(6) If a relationship can be traced between the parties 
through some common ancestor who stands to each of 
them in a nearer relationship than that of great-great- 
grandtather or great-great-grandmother, and by reason 
of such relationship a Sambandhain between them is 
prohibited by any custom or usage applicable to the 
community to which they belong oi either of them 
belongs 

(c) If either party has a husband or wife living whose 
Sambandhain with such party has been registered as a 
marriage under this Act and such marriage is not null 
and void under clauses and {h) of sub-section (1) or 
with w’hom she or Ik* has been otherwise legally 
married. 

(2) A marriage shall not be invalid on the ground that the 
sambandhain or registration contravenes any of the grounds 
mentioned in S. 3 other than those speciiied in clauses (a), (6) and 
(c) of sub-section (1) 

Ife (1) No marriage under this Act shall be held invalid by 

„ reason of anv irregularity m the giving of notice 

Marriage not in- ' 

valid by reason of under S 5 or ot failuH* to give notice nndeT S. 7 
*^ ^*^*°% person entitled to leceive it, or by reason 

of any irregularity in the publication oi service of 
the copy of such notice or in complying with the provisions of 
Ss. 5, 11 and 12 

(2) But when any person entitled to be served with copy of 
notice under S. 7 has not been so served, it shall be competent to 
him to institute a suit wnthin three months fioiu the daU of regis- 
tration of the Sambandhain lor Ccincellatioii of such registration on 
all or any of the giounds iiienlioiied m S 3 

Maintenance. 

- 17. (1) The wife and children shall be entitled to be main- 
tained by the husband or father, as the case may 
Wif.and*3biWren.°* be. In a civil suit by the wife or children for 
maintenance, it shall be open to the husband or 


104 



822 


Act lY of 1896 (tHK MALAliAli MARllIAGK ACT). [8. 17 


father to plead all defences open in such' a suit to a Hindu governed 
by the ordinary Hindu Law ^ 

C2) Nothing heiGin contained shall affect the right of the wife 
and cliildren to be maintained by the tarwad 2. 

(Notes) 

Defences open in such suit to a Hindu governed by the ordinary 
Hindu Law.” 

Scope and reason of the secLion 

(<7) Accnidin^^ to the* iisd^c tlio husS.md inaintia.iis his wife, and where he is 
uiiiihlr to dn so his Tiirwad maiiitiiins the wife and children whore 
the iiiain.iec has taken plate with the consent of the Tarwad, except 
in eas(»-i where tlie wife niav foifeit snth tlairi b\ her conduct This 
section dedal t*'. the Jisihilitv of tlic husband or father to maintain the 
wife 01 children Sii iMiithiisami l\er coiisiden*d that w'hatevor 
deh'iiee would bo available t<» the husband under Hindu law in ans- 
W'ci to the wife’s claim foi maintenanci* must be available to him 
unde I the pioposcd Ai*t See St.itement of Objects and Reasons P 

(b) “ The CommiS'iioners were a^^ieod and the ( ifwernmenfcs of Madras and 
India also eoiisideied that the c laini of the wife and children to be 
iiiaint..iiiie 1 b\ the hiisliaiid ou^hl to bo rocoRtii/od Some of the 
Coiiiiiii'JsioiKTs (••iisideied tint such n^ht oiiftht not to be rcGOgnizod 
III cases ill whn h the wife ma\ forfeit it b\ her conduct or rcfiiHC to 
li\c with hei husband without lav\ful exeiisc Sir Muthusanii Iyer 
(.oiisid(‘refl ih.it whal.e\ei defence i*' .ivailalile to the husband under 
Hindu Ijiw in answer to the wufe’.s elaini for maintonance must be 
niiide .i\:iil.iblc‘ iindi'r thi*- Act He considered that the Malay alls 
beini» Hindus, the mil s of Hindu Law on the subject arc Jikolv to 
prove inoie .lei eptablc ' lleiite^this provision in the section See 
J'’ort St (b oige (iji/etle. Suppt., 11th June p 30 Q 

2.— ” Right of the v tfe and children to be maintained by t^e tarwad. ” 
Reason of this provision 

“ The wife and ihildieii do#ot lo-e their claim for maintenance from the 
taiw.id kciin.i\an S«»iiio ob|ection wa** laised to this on the ground 
that it eii.ibles the wife and children to claim maintenance fiom the 
laiwad while she i^- being maintained by hci husband m his resi- 
dmie Rut as Sn Muthiisami 1 m‘ 1 points out, those w’ho raise this 
objection “ iweilook the fai t that like a male anandiravan a female is, 
nndi r the inai nni.il.katt»Mim usage, onh entitled lobe maintained in 
hci l.iiw.id Inais-e.Hiid that she I'v not at libcity to claim nepa- 
i.ite inainUnanie from hei kaina\.iii unless he refuses to support 
her win n she olleir. to li\e iiudei his piotectiou.' The Bill 
only picsei\cs hci light to hi maintained in the taiwad house 
theich\ to enable her to fall buck upon it either if her husband 
is unable to ’^upport her or if Hie cannot live with him To make 
the intention cIchi the Jbll expressly stales that the right to be mam- 
tniiiid in till “ t.iiwjid liou*-o ” i-halJ not be affected ” Fort St. George 
Gazette, Suppt , 11th June 1895, p 30 R 
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Guardianship. 

18. When a maii'a wife and cliildien are minors maintained 

Guardianship of tai’wad he shall, subject to the pro- 

minor wiPb and Visions of the “Guardians and Wards Act, 1890,” 
children. nuardian of his wife when she is over four- 

teen years of age and of his childri‘n, provided that siicdi guardian- 
ship shall not extend to the right and intoie^t of his wife or children 
in the property of the tarwad to wh’chhis wife and children belong. 


(Notes) 

Ueneral. 

Scope and nature of the provisions contained in the section 

(^0 Under raiiremj.kk.\tti\.tm Liw tin* k.irn.i\.in is Lhi* l»'i;.il guardian and 
not the father, hut ot easionalh tin* in* )thi*i 's d um to tho guardian- 
ship of the ehildieu aUo h.is Ijoimi ieLogiii.,i‘d In th" Bill as urigin- 
all> drafted, the f.ithei was leeogni/ed as the legal guaidwn of the wife 
.ind children Biitoli]'*! timi wa*. rak-'ii tn lU it proposition the ground 
tliat su( h .1 right <tf gn irdian''hip ought not to l»e reeogni/ed when 
the vNife ami children h\t in thru own tar w. id house .iml under then 

karu.is’an’s contiol U li.is irdingh hi'en sugg(‘steil, and that 

suggestion lla■^ ’• een .uiepted, in llie A(tlh.ii. the f.itht*r should bo 
deelared t-i be the gn to hi-, wile .iiid ehildteri W’heii they are 

li\ iiig with him and nndei In-, (‘oiitrol .in«l an' lieing maintained b\ him 
or his t.irwad Jn sudi i i.« - ibe -,u lion onl\ • oii\erts tho present de 
/fTdo guardianship f»f tin father into A »/.f/ giianh nisliip The seetion 
111 faet onh lollow-. exi-.tmg Us.igi* l'\»iL St l h'orge Ga/jotte, Suppt , 
llth June pp JO, jJ S 

^(b) Under the Marumakkata>aiii law, tho K.irnavan is tho legal guardian, 
whether the wife and diildieii Jivr in the T.iiwad liouso or with the 
hushand and falln r But pi.i(tieall\ the f.itlier is the guardian of 
the ehildron when tlie\ i)eimaneritl\ live willi liim oi in his'T.irvvad 
’ 'I’lu' proposod law coiunta tins de gu.inli.inship into legal guard- 

ftinship No r ight of gii.ndian-hip Is leeogiii/ed in tin* husband and 
fiithoi, when the wife .md •■hihlten flo not liv«‘ m In-. T.nw.id See 
Statement of Objects <ind R' i^ons T 

(f) To avoid .inv coiilliet w^itli the provisions ol A« I VMl n 1 isno, the Select 
Committee liave m(»JitiiMl the -.k tioii bv pioMdmg that the right of 
guardianship shall he suh|iTt to the provisions of th.it At! They 
have also deelared th.U the guaidianship shall not c ctend to tho 
interests of the wife amlchildien in the Taiv'ad piopeiiv as it is clear 
that such a right was not iiiLi'iided to 1 )** given to tho liushand. See 
Report of the Select Committee U 

Divorce 


19 A husband and wife or eithei' of them may present a 
petition for dissolution of Jie mariiage in the 
Court of the District Munsif w ithin the local limits 


Petition for dis- 
solution of marriage 


of whose juriBCiction either the husband oi wife, 
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or, in cases in which one of them alone is petitioner, the respondent 
has a permanent dwelling or actually and voluntarily resides or 
carries on business or personally works for gain at the time when 
the petition is presented. 

Explanation. — l^or the purposes of this section the Madras 
Civil City Court shall be deemed to be the Court of the District 
Munsif in respect of the area within the local limits for the time 
bei'ng of the ordinary original Civil Jurisdiction of the High Court 
of Madras. 

(Notes). 

General. 

Scope of the proviBiona contained in the section— Various proposals made in the 
Bill stage and abandoned. 

(a) “Sir MuthuriJimi I\or anpj'csifd th.i.t one of the parties to the marriage 
must be declared to be entitled to give notice to the other side of the 
intention to divoice and that such notices should have the consent 
of the karnavan of the tarwad, except in cases in which the husband 
who divorces his wife li\es scparatelv from the tarwad and has 
independent means of support This restriction was imposed m order 
to prevent the exercise of the right on any sudden and hasty impulse. 
Another restriction was a^so suggested, le , to prescribe an interval 
of one year before the mariiage is actually dissolved This was 
intended to afford every opportunit\ for reconciliation and to render 
temporarv dissension innocuous An alternative scheme was 
suggested lu which the causes specified in the Indian Divorce Act and 
in other cognate enactments are recognized as just causes for dissolu- 
tion of marriage or other judicial separation, and this scheme also 
suggested that, if either party dissolved the mutual relation • without 
just cau'-cs, the guilty person shall forfeit one-quarter of his self- 
acquired propertv, and that if there are children the ownership shall 
vest in them, the usufruct .xlone vesting in the innocent wife or 
husband during his or her life Some of the other Commissioners 
were in favour of divoice onlv on reasonable and jUst grounds. One 
of the Commissioners, Mr Winterbotham, was of opinion that 
divorce should only be .xllowed on proof of adultery before the courts. 
Two Commissioners were in favour of free divorce with a probation- 
ary period of not less than one year .after notice Sir Muthusami 
l}cr subsequently changed bis mind and ab.andoned the alternative 
system of divorce suggested by him The Governments of Madras 
and India were of opinion that divorce should be entirely free, and 
that the only restriction w'hich it was desirable to impose was a 
provision to the effect that the divorce shall not actually take place 
until six months after the service of notice or declaration. !l?he 
suggestion of the (rovernment of Madras has been accepted in the 
Act and it has accordingly been provided that the husband or wife 
may present a petition to the court for the dissolution of marriage 
and that six months after the service of the notice the court shall 
pronounce a decree declaring such marriage to be dissolved.” Fort 
St. George Gazette, Suppt., 11th June 1895, p. 31. Y 
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General —(OoncZiAdef^ I . 

{b) The following extract from tho statement of Objects and Reasons also 
throws light on the above point — “ Sir Muthusami I}cr says in his 
report, “Among Marumakkatayam Hindus marriage has yet to be 
legalized ; polyandry has ceased but recently, and no religious sanc- 
tion sustains tho notion that one man is united in wedlock to one 
woman all life for bettor or for wor^o,” and further that “ save adul- 
tery no other determinate cause is recognized and no specific form is 
observed throughout Malabar or even in the same part of the district ” 
The Government considers that though divoii*e is practically unrest^ct- 
od at present, yet such freedom of divorce is not abused, and there 
18 no reason to suppose that it will be abused in the case of marriages 
registered under tho proposed Act Beyond, therefore, prescribing an 
interval of six months to afford ample opportunity for reconciliation 
and to render temporary dissension innocuous before the marriage is 
dissolved, the Government consideis that divorce should be unres- 
tricted The imposition of further restrictions, in tho opinion of 
Government, would render tho new law unpopul.ir and prevent it from 
attaining that measure of suci css which inav otherwise bff anticipated 
This section accordingly provides that a husband or wife may apply 
to a Court to dissolve the marnage and six month''' after the service of 
notice on tho oth(*r party the Court shall declare the marriage 
dissolved.’' See Statement of Objects and Reasojjs W 


20 A CODY of such application when made by 

Notice to be given ' ‘ ^ ^ 

to other party, if onc party alone shall no served on the other party 

petition IS not joint inarriaf*e at the expense of the petitioner. 

21. Six months after the presentation of a petition by both 
^ ^ ^ ^ ^ parties or in cases where the application is made 

marriagtfdissoivedon by one party alone SIX months after the service 

rSLo?fie'd'‘per.od.'”“ ^ 

motion of the applicants or applicant, decliire in 

writing the fnarriage dissolved , provided that such motion is made 
within 7 days after the expiration of the () months or, if the Court 
IS closed, then that such motion is made on the day on which the 
Court IS re-opened Upon such declaration the marriage shall be 
deemed dissolved from the date of such declaration ; and no decla- 
ration made under this section shall be held invalid by reason of any 
irregularity in complying with the provisions of Ss 19, 20 and 21. 
If no such motion is made within the time hereinbefore prescribed 
the Court shall dismiss the petition. 


22. Where a marriage has been dissolved without the consent 
of the wife, she shall, notwithstanding such dis- 
clwmable“by solution, be ent tied to claim maintenance from 

ed wife. the husband so long as she remains a Hindu, 

continues chaste, and does not foim a Sambandham or contract Qi 
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marriage, provided that she was not guilty of adultery uncondoned 
before such dissolution 

(Note). 

General 

Scope and object of this section. 

The following extnu't from the report of the Selcet Committee throws light on 
the sc-oin* and object of this aection — “This section enables a wife 
who isdivoiLccl without her consent, and whose divorce is not in 
cunsoqucnco of hei ,idulter\, to claim maintenance so long as she 
romaitih chaste and unman icd. Lhce divoicc must at present be per- 
mitted, but we do not see aiij icason why a wife who is entitled to 
maintename from hei husband should be deprived of that right 
thiough no fault of her .i capricious exercise of the right of 

divorce (111 the part of hci husband In sui;h rases we consider her 
( laiin should be piescrvcd Capricious duorce seems to be rare, and 
this piovision IS not tlu'ieforc likely to b(‘ seriously objected to ” 
Rcpoi t of the Select Committee X 

23 Where a man following the Marumakkathayam or the 
g , t . ‘ Aliyasantana Law of Inheritance dies intestate 
paiate propertN of a m I’ospect of hiK self-jicquired or scpaiate property 
intestak poitioii thereof, one-half of such property 

or in the event of no member of his tarwad sur- 
viving him the wdiole of such property shall devolve on his widow 
if he leaves no children, or on his children m equal shares if he 
leaves no widow, or on his widow and childien in equal shares if he 
leaves both w^idow and children 

Cl 

f 

(Notes). 

General. 

(1) Reason of the section. « 

Ss. 2.S and 24 deal \Mth the question of inheritance. ‘ Once marriage is 
legalized, it appears to follow that the fate of .i man's family after his 
death should not b .^1 eft altogether to the mere chance of his having 
mained a wife For the s-ake of simplicity and in view of prevailing 
practue in the distru t it has Ijeen been suggested that one-half of the 
self-acquired or scpariiLe pmperty of the deceased should go to his wife 
and children and the other half to his Tarwad The section accepts 
this suggc'.tioii. If he leaves no widow, then his children take that 
sli.ire. In the c.isc of a woman whose marriage has been registered 
under this Act one-half shall devolve upon her children. As registra- 
tion is oii]> evidence of a mar 11 age i elation already formed, w’hether 
the children w'oro boin before or after registration they will inherit. 
See Statement of Objects and Reasons. Y 

(2) ReaBon of the section— Another proposal made at the Bill stage and abandoned. 

“ Sir jMuthusami I}er was of opinion that a moiety of the self -acquired property 
of the deceased should descend to the wife and children and that they 
should take the property in the same way in which they take property 
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General— {Continued) 

Riven by the husband or father during his life, namely, as the exclu- 
sive propcrt\ of their branch of the tarwad OonsuleiiiiR that the 
marumakkattayain systoftiof inhciitancc is tin* iinmcinciial ti'iiitoii.il 
law of a huge community and that a majorit\ advocate its ictcntioii, 
ho considered that the time has not arrived hir modifying that system 
or introducing into the maruinakkattavim family a sjstem of 
inheritance under whuh the entire self-ac(|insLion would descend to 
the wife and children to the exclusion of the taiwad lie W'as furyior 
of opinion that, when thi time comes, the legitim itc mode of break- 
ing up the tarwad system eoii^i in the n cognition of the individual 
right of paitition in Mispi'.t ol taiw.id propel t\ As the usage in the 
distrn't jiistilied him in ‘■oing onK so lai , he declared himself of 
opinion that the share oi the wife' and ( hildicii should bo restricted 
to ha^f the sclf-acqiiisiti )n Three of the Commissioners were of 
opinion that the wife .mil children ought to succeed to the entire 
property of the dei eased 

Thov weic of opinion that, once m.nri.igc i-. legili/ed the obligatioi^ of the hus- 
band to pioNide for his v\ifc and i bildien ought to be recognized as 
p.ir.imount Thp\ ton->idcred th it in the gieit inajoiit\ of cases the 
entire self-acquired propcrt\ will be but a pittance for the wife 
and ihildrcu of whn.h no pan should be taken from them According 
to them the pioposod di\ ision into shares w'ould generally result iii 
ruinous litigation .md tho\ maintained that in thosi' eases, where 
the fainilv wms comp>)'' 0 (l of father, inothei .ind i hildren, it was un]ust 
to eonstitute an outsider a luir .irid thn^ depriM*, partiall} at an> 
rale, the wife and ihildren«»l the ptopcrt\ of which they wore in 
enjnjmcnt in the Metime *)f the acicisedand that the power of 
devise by will would g've e\eiv irran the power to dispose of his 
piopeitv aeioiiling to the iieei >.>.ili( •, of hi-. indiMilu.il fairiiK 
'*The> contended that the qiie'-tioii of iiitei fer.'ii. c with the maiuinakkatta^ani 
sN^tem did not arise ii'> the pioperl\ of the marumakkatta\am tarwad 
w.is not iiiteifercd with iii an\ w.i\ and as the Ihll proposed* to deal 
t with only such l)^opeIt^ as i-niild li.i\e been dispo-^ed of bv the deceas- 
ed m his lifetime even against the wishes of the other members of 
the tarwad 

The Goveinmcnts of ^Madras .ind Indi.i ha\e .u i cjited the eoneliision of Sir 
jMuthiisami InkS tli.il the wile and children ought tf) t»e declaied en- 
titled to half the piopert.\ onl\ ” This >.CLticii carries out the eonclu- 
sions aieepted bv the ( lovi'i nnieiit See statement of Oh]eets and 
Reasons . See Tnil. St <ieoige (la/ette, SuppL , 11th June, ].S06 Z 
(3) How thia section stood in the first Bill— Scope and nature of the provisions 
contained in the section—Reasons tor the present form m which it stands. 

Under the first Bill the widow and ehildieii of the dei eased intestate were to 
take the half-share of the do( cased’- -ep.ii.ite or -elf-aequiied propoi- 
ty as if the\ foimed a Ta*warl This provision wmh found unworkable 
as it ignoicd those cases ahere a man left (a) children by different 
wnes who would be members of diflereiit Taiwads, or 16) a widow and 
ebildreii bv a deceased or divorced wife who simdarlv w'ould be mem- 
bers of difleroiit Tarwads. It was iinpo sible for them to hold 
properly “ as if they formed a Tarwad." 
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Qener aI — (Concluded ) . 

The Select Gommittoe carefully considered whether it was possible to allow the 
successors to hold the property dovolving on them as members of a 
' ‘ Tavazhi '* or branch of the tarwad to which they belonged and they 
came to the conculsion that this was impracticable. A “Tavazhi ” in 
its restricted sense consists of a mother and all her issue in the female 
line. If the widow and children took the property of the deceased 
intestate as a “ Tavazhi," then in case such widow had other chidren 
' not born to the deceased husband, such children also were regarded 

as members of such ‘'Tavazhi" and thus they would become entitled to 
the property of the deceased. The} did not consider it desirable that 
the children of the mother (a) bv a person other than the deceased 
husband (6) born of a union not registered under this Act or (c) born 
of concubinage (all of whom would be members of the “ Tavazhi ”) 
should be entitled to the property of the deceased. 

Tf on the other hand it was declared that the “ Tavazhi ” shall consist of the 
widow and her children by her deceased husband alone, and should 
not include any other children she might have, there were other grave 
diihculties 

If she remarried, she and her children by the second husband would inherit 
his property as a “ T ivazhi ’ ’ although she was already the member of 
a “Tavazhi” consisting of herself and her children by the first 
husband. She could not be* a member of two Tavazhis or branches 

Further, the constitution of such a “Tavazhi" b> separating the mother from 
some ol her children was total h repugnant to the notions of those 
who followed the M>iruniakkath:i}am law or usage which regarded all 
the children of one mother as members of one “ Tavazhi ’’ with their 
mother The Marumakkathavam system did not recognize the 
oilspiing of a male ancestor as constituting a “ Tavazhi.” 

When a female member of a “Tavazhi” or branch married, under the Act, 
she would become the head of another branch. The result would be 
the creation of numerous “Tavazhis ” within “ Tavazhis ” (branches 
W'lthin branches) leading to great complications unknown and repug- 
nant to the Marumakkathayam hystoni. 

The Select Uommittec h.ivo th^efore deckirod that the property of the intes- 
tate should devolve upon his widow' and children as their own proper- 
ty absoliitcl> and in equal shares. In the absence of a Tarwad, they 
have provided for the widow and children taking the entire pioperty. 
See Beport of the Select Committee. A 

24 Where a woman following the Marumakkathayam or the 
Aliyasantana Law of Inheritance -dies intestate m 

Succession to se- , , ^ . * 

parate property of a I’Gspect oi her separate or self-acquired property 

S^ntestatr” VonioB thereof one half of such property 

shall devolve in equal shares upon her children 

and, in the event of no member of her tarwad surviving her, the 

whole of such property shall devolve on her husband. 



Bs. 24 & 25] Act IV of 1896 (the ml^lahab mabbiage act). 


829 


(Note). 

N.B. — See Notes under S. 23. 

25. Copies of Dotices uader, sub-section (L) of section 7, notice 
- of withdrawal under sul)-section (2) of section 7, 

under this Act copies 01 objections under sub-section (2) 

section S, shall be st'rved thronj^h such officer i 
Court as the Local (-rovernment may direct in this behalf, and th ' 
law in force for the time being for the service of summons on a 
defendant in a civil suit shall applv to such siu’vice. 

¥011^1 (A) 

Section 5. 

Nnttrr of Mat ) iUffr 


a iU'gistrar ol' jMarnages under Act 


for the 


District of 


I hereby give you iiotiC'* ihat.l intend registering as a marriage 
under Act tho S.imb iiidhaiu betwoiui me and the other party 

herein named and described — 


yj. 
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(Signed ) 
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FORM (B). 

Section 11. 

Declaration to be made separately by the Bridegroom and by 
the Bride. 

I, A.B., hereby declare as follows — 

(1) 1 am a Hindu governed by the Law of 

Inheritance. 

(‘2) I am years of ag(" 

(;i) The registration of my Saiiibandham with 
will not contravene any of the conditujns prescribed in section S 
of Act 

(4) I consent to the registration as a marriage of the Sam- 
bandham between me and CD. (or, if the party making the 
declaration is a minor, (4) my legal guardian consents to the regis- 
tration as a marriage of the Sambandham between me and C D.”). 

(5) 1 am aware that, if any statement in this declaration is 
false and if in making such statement I either know or believe it to 
be false or do not believe it to be 'true, I am liable to imprisonment 
and fine. 

(Signed ) A.B. (the Bridegroom or Bride) 

(Signed ) (l.H. ( ,, ) E.F. (Guardian, if any). 

( „ ) L.J Three witnesses. (Countersigned) M N , 

( „ ) K.L. Registrar of Marr/ages under Act for the'District 

of 

FORM (C). 

Section 12. ^ 

Marfiagc Certificate. 

I, E.F., certify that, on the of 189 , appealed before 

me A.B. and G D., each of whom m my presence and in the presence 
of three witnesses, whose names are signed hereunder, made the 
declarations required by Act and that the Saml)andham between them 
was registered as a marriage under the said Act in my presence. 

(Signed.) E.F., Registrar of Marriages 
under Act for the District of 
(Signed.) G.H. (Signed.) A.B. 

( „ ) L.J Three witnesses (Signed.) C.D. 

( „ ) K.L ( „ ) M.N. (Guardian if any). 

Dated the day of 189 



THE BENGAL SATJ REGULATION, 1820. 

(.REGULATION XVII OE 1829.) 


\:Wi December, ]8!29.'] 

A Kegulation for declaring the practice of sati or of burning 
or burying alive the widows of Hiudus illegal and punishable Jiiy 
the Criininal Courts 

i. The practice of sati or of binning or burying alive the 
Preamble Widows of Hindus is revolting to the feelings of 

human nature , it is nowhere enjoiued by the 
religion of the Hindus as an imperative dutv , on the contrary, a 
life of purity and retirement on the part of the widow is more 
especially and preferably inculcated, and by a vast m.Ljority of that 
people throughouL India the practice is iu)t kept up nor observed . 
in some extensive districts it does not exist , in those in which it 
has been most frequent it is notorious that in many instances acts 
of atrocity have been perpetrated^ which have been slK'ckmg to the 
Hindus themselves and in their eves unlawful and wicked 

The measure hitherto adopted to discourage and prevent such 
acts have failed of success, and the Governor (Jencial in Council is 
deeply impressed with the conviction that the abuses in question 
cannot be etfectually [uit an end to without abolishing the piactice 
altogether. 

Actuated by these considerations, the Governor (icncval in 
Council, without intending to depait from one ot the first and most 
important priifciples of the system of British Government in 
India, that all classes of the people be secure in the observance of 
their religious usages, so long as that system can be adhered to 
without violation of the paramount dictates ul justice and human- 
ity, has deemed it right to establish the follow^ing rules, which are 
hereby enacted to be in force from the time of their promulgation 
throughout the territories immediately subject to the Presidency of 
Fort William. 

* (Notes) 

General. 

Local extent of the Act. 

This RofTiiliitioD was passed for l-hi* wludo nl -Ntt the ( I.iu.m* at. tin ond 

of ti 1. It lias boon doolaicd, tlio Laxs.-. L'>< .il l^xtoiii A( I, 1K71 (XV 
of 1874), S 0 to bo 111 tnicr. tliiouglii'uL bt M^al .is i(‘|»aids the 

Scheduled Iiistrictb. 
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QmeTBX—' Concluded ) . 

It, liAti been declared, bv notification under the Scheduled Districts Act, 1874 
(XIV of 1874), S 3, to bo m force in the following Scheduled Districts, 
namely. — " 

West Jalpaigun and the Western Duars, m the J.ilp.iiguri District , and the 
IJazaribcigh, Panchi, Palamau and INIanbliuin Districts, and Pargaiia 
Dhalbhum, the Kolhan and the Porshat Estate, in the Singhbhum 
Ih^lnct, in the Chota Nagpur Division 

The iLgul.ilioii IS 111 force in the following de-rcguldtiuiiized tracts, namely — 

The Aiigul Distuet .ind the South il Paiganas , but its application in the other 
dc-rcguliitiniii/ed tiacts in Bengal, iiameh, the Chittagong IIill- 
tia«ts, IS bailed h\ the Chittagong Ifilll tracts Regulation, IbOO 
(1 of 1900), S. 1 (‘J). 


Sati dccl.iicd ille- 
gal < 111(1 punishable 


2 The practice of sati or burning or burying 
alive tlie widows ol Hindus is hcicby declared 
illegal and punishable bv the Criminal Courts. 


3. — All zaiiimdars, talukdais or other proprietors of 


ZaiMindais, etc , 
losponsible for im- 
mediate coinimiin- 
catmn to police of 
inioiidcd sac u /ice 


land, wliethei uialguzan or lakhiraj, all sadai 
larmeis and iiiider-renteis of laud of every descrip- 
tion, all dependent t/ilukdars, all naibs and other 
local agents, all Native oliicers employed in the 


collection of the revenue and lents of lands on the part of Govern- 
ment or the Court of Wards, and all niandals or other headman of 


villages, are hereby declared especially accountable for the immediate 
communication to the otticers ol the nearest police-station of any 
intended sacrifice ol the nature* described m the foj’egoing s'ection ; 
and any zaiuindar oi other description ol persons above noticed, to 
whom such responsibilit\ is declared to attach, who may be con- 
victed of wilfully neglecting or delaying to furnish the information 
above reijuired, shall be liable to be fined by the 

negiect^^^ Magistrate •or Joint Magistrate m any sum not 

exceeding two hundred rupees, and m default of 
payment to be confined tor any period of imprisonment not exceed- 
ing six months 

Second — Immediately on receiving intelligence that the sacri- 
fice declared illegal by this Regulation is likely to 
o°cur, the police-daroga shall either repair in 

gcnco of mtciidod person to the spot, or depute his inuharrir or 
hacrificc . : , , , , . 

jamaaar, accompanied by one or more barkan- 
dazes ol the Hindu religion, and it shall lie the duty of the police- 
officers to announce to the persons assembled for the performance 
of the ceremony tliat it is illegal, and to endeavour to prevail on 
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them to disperse, explaining -to them that, in the event of their 
persisting in it they will involve themselves in a crime and become 
subject to punishment by the Criminal Courts 

Shotild the parties assembled proceed in defiance of these 
remonstrances to carry the ceremony into effect ; it shall be the 
duty of the police-officers to use all lawful means in their power to 
prevent the sacrifice from taking place, and to apprehend . the 
principal persons aiding and abetting in the peiformance of it , and 
in the event of the jiolice-officers being unable to apprehend them 
they shall endeavour to ascertain their names and places of abode, 
and shall immediately communicate, the whole of the particulars to 
the Magistrate oi« Joint ]\Iag-'istriite for his oidors 

Third . — Should intelligence' of a sacrifice declared illegal by this 

How to act when Regulation not leach the pohce-ofiiceiM until after 

intclliRoncc 0i siicn- it shall have actuallv taken place, or sliould the 
Jico tlooH not roach i* i i .. 

them until after ii sacrifice have been caiTK'd into effect before their 
hab taken place arrival at the sjiot tliev will nevertheless institute 
a full mijuiry into the circumstances of tin* cast*, m likt* manner as 
on all other occasions of unnataial death, and lepoit theau for the 
information and orders ol tht* Magistiate oi Joint Magistrate to 
whom they may be subordinate 

4,5. (Trial of persons concern(*d in the sacrifice, sentence of 
death by Court of Ni/amat Addalat) Kep by Act XVIl of 




MADRAS REGULATION, 1830. 

(REGULATION I OF 1830.) 


[Passed on the February, 1H30.] 

A Regulation for declaring the practice of Sati, or of burning 
or burying alive the widows of Hindus, illegal, and punishable by 
the Criminal Courts. 

1 . The practice of sati, or of burning or burying alive the widows 
Preamble Hindus, is revolting to the feelings of human 

nature , it is nowhere enjoined by the religion of 
the Hindus as an imperative duty , on the contrary, a life of purity 
and retirement oft the part of the widow is more especially and 
preferably inculcated, and by a vast majority of that people through- 
out India the practice ig not kept up nor observed , in some extensive 
districts it does not exist in those in which it has been most fre- 
quent it IS notorious that in many instances acts of atrocity have 
been perpetrated which have been shocking to the Hindus them- 
selves, and in their eyes unlawful and wicked The measures 
hitherto adopted to discourage * and prevent such acts have failed 
of success, and the (Tovernor in Council is deeply impressed with 
the conviction that the abuses m (juestion cannot be effectually put 
an end to without abolishing the practice altogether. Actuated by 
these considerations, the Governor in Council, without intending 
to depart from one of the first and most important principles of the 
system of British Government in India, that all classes of the 
people be secure in the observance of their religious usages, so long 
as that systeifl can be adhered to without violation of the paramount 
dictates of justice and humanity, has deemed it right to establish 
the following rules, which are hereby enacted, to be in force 
throughout the territories immediately subject to the Presidency of 
Fort St. George. 

2. The practice of sati, or of burning or bury- 
gafand^^niflhaW^^^ Widows of Hindus, IS hereby declared 

illegal, and punishable by the Ciimmal Courts. 

8. First.— A\l zemindars, taluqdars or other proprietors of 

Zemindars &o. whether malguzari oi lakhiraj, all sadr 

responsible for im- farmers and under-renters of land of every des- 
mediatie communi" "j* nj h i j 

cation to police of cription, all dependent taluqdars, all naibs and 

intended aaorifioe. other local agents, all Native ofi&cers employed 
in the collection of the revenue and rents of lands on the part of 
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PoliCL* how t.n ant 
on rcociMU^ iiitd- 
<»f int.ondod 

sacrilicc 


Government or the Court of Wards, and all headmen of villages, 
are hereby declared especially accountable for the immediate com- 
munication to the officers of the nearest police-station of any 
intended sacrifice of the nature defecribed in the foregoing section ; 
and any zemindar, or other description of persons above noticed, to 
whom such responsibility is declared to attach who may be con- 
victed of wilfully neglecting or delaying to furnish the information 
• above required, shall be liable to be fined by the 

nopioct!*^' Magistrate or Joint Magistrate in any sum not 

exceeding two hundred rupees, and in default of 
payment to be confined for any period of imprisonment not exceed- 
ing SIX months 

I 

Second — Tmmodiately on receiving intelligence that the sacri- 
fice declared illegal b\ tliK Regulation is likely to 

Poheu how to ant , 

on rcociMim iiitd- occur, the head of police shall either repair in 
sacniinc intended to the spot, or depute One of his Subordi- 

nate officers, ac'5om pained by one or more peons 
of the Hindu religion, and it shall be the duty of the Police-officers 
to announce to the persons assembled for the performance of the 
ceremony that it is illegal, and to endeavour to prevail on them to 
disperse, explaining to them that, in the event of their persisting in 
it, they will involve themselves in a crime, and become subject to 
punishment bv the Ch-iminal Courts Should the parties assembled 
proceed, in defiance these remonstrances, to carry the cerginony 
into eliect, it shall be the duty of the police-officers to use all lawful 
means in their power to prevent the sacrifice from taking place, 
and to apprehend the priniupal persons aiding and abetting in the 
performance of it , and, in the event of being unabld to apprehend 
them, they shall endeavour to ascertain their names and places of 
abode, and shall immediately communicate the whole of the parti- 
culars to the Magistrate or Joint Magistrate for his orders. 

Third . — Should intelligence of a sacrifice, declared illegal by 
this Regulation, not reach the Police-officers until 
inteUigoiice^of sicr” J^-ft^r it shall have actually taken place oi should 
lice does not reach the sacrifice have been carried -into effect before 
has taken place. their arrival at the spot, they will nevertheless 
institute a full inquiry into the circumstances of 
the case, in like manner as on all other occasions of unnatural 
death, and report them for the information and orders of the Magis- 
trate or Joint Magistrate to whom they may be subordinate. 


How to act when 
intelligence of sacri- 
lico docs not reach 
them until after it 
has taken place. 
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4 Fast . — On the receipt of the reports required to he made 

by the heads of poJice under the provisions of the 
foregoing section, the Magistrate or Joint Magis- 
patties concojjinjd trato of tile Jill isdiction, in which the sacrifice 
may liave taken place, sliall iiifinire into the 
cu'cuiiistaiices of the case, and shall adopt tlie necessary measures 
for brinyiny the paities concerned in juomotiny it to trial. 

Second — It is hoLcliy declared that, altei the [irumiilgation of 
tins liegnlatioii, all p<‘isons convicted of aiding 
s.icrrc'rKutlir'"^ iiljvtting 111 the saei dice of a Hindu widow, 

culp.ibic hfiimcidf l)v burning oi l)ur\ing her alive, whether the 
saciifice be voluntary on her jiait oi nut, shall 
be deemed guilby oi ciiIpabK‘ homicide, and shall be liable to 
punishment l)v fine oi by iniprisiiniiient, or bv both line and 
imprisonment, according to thi‘ nature and cii cii instances of the 
case, and the degree of guilt (‘stablished against the oUtnider , iioi 
sliall it be held to be any plea of jiistilieation that he or she was 
desired hy tJie party sacrilhied to assist in putting Inn to deatli. 

Third — IVisons eduiiiuitted to take tlu*n trial for the offence 

above mentioned shall be admitted to bail or not 

Discrotion nf at the disciotioii ol the (hmnn.il Judge, sulnect 
Judgo to ddiiiit to 

bail, or not to the general rules in b>rce in regard to the 

admission of bail 

p 

5 . It is luithei deemed neces'-^aiv to deid.iie that nothing 

contained in tins Regulation shall beeonsfrued to 
Com t of K.iujd.iri , t j. j n i \ i i i i 

AdaUt ina> pi eclude the f ouit ol haujdaii Adalatliompass- 

Hontonce of doriih ii» sent'Uice of death ini iicrsons convicted of 

certain oasob ^ 

using violence oi compulsum or oi having assist- 
ed in burning or burning alive a Hindu \\Hk>w wliile Jaboiumg 
under a state of intoxication oi stiijiefaetion, oi oth(‘r caiist* imped- 
ing the exercisi’ of her fiei‘ will, when, Iroiu Ihi aggravated natuie 
of the offence pioved against tlie piisonei tlie (’omt iija> see no 
circumstances to lender In in oi her a piopei cbji^ct of iJU'ii\> 
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STATUTO LAW RRLATINa TO INDIA CONCKBNINO THE SUBJECT 
OP MARRIAOE AND l>IV(mCE 

N.B.— The following statutes passed by Parliament and applying to India are given 
below as they relate to the subject of MaLtiage and 1 Mvorce Thc> arc also to be found 
in the two volume Edition of “ The Collection of Statutes relating lo India ” publislsed 
by the Government of India, in 1899. 


THE DIVORCE BILLS EVIDENCE 
ACT. 1820. 

(1. Geo 4. r. 101.) 

An Act to enable the Erammation of Witncane'i to he talcen 
III Iiuha in Miippoit of Bills of Divoice on account oj 
Adulter!/ committed in India 

\‘dtt1i July, /S30'] 

■ [I’KEANriiLK 1 

1 Whensoever and as often as either House of Pailiamont, upon the petition of 
any partv prasing foi a bill bn the dissolution of anv marriage. 
Speaker of eithci and stating that the witness^ iiecossar\ to suhstantiato the 
House of Parliament allegations of siuh lull are resident in India, shall see cause to 

may issue his ws*-*- direct that the examination^ of such witiie^sci shall ho taken in 

nation°of*witnesM‘s Tndia, the spi-aker of such Hou^e of Parliament shall thereupon 
111 India in cases of issue his iv.ui. inter waii.ints to the Judges ol the Supreme Court 
bills of divoTce. of Judieaturo of the pn*sidcnc} of Calcutta, the Judges of the 

Supreme Court of Judicatuie of the presidency of Madras, the 
Recorder of the pfi'sidoncy of Boinlja\, or the pidges of the Supreme Court of Judicatuic 
of the island of CcMon, rospi't Dvelv, aecmdiiiglv as the witnesses proposed to he 
examine 1 shall be resident witlim .in\ one or mt>ro of the s nd picsideiicics oi the said 
island, for the examination upon oith of all sui*h witnc-»se^ as shail h* proluced before 
them touching the allegations of sut h bill and touching .inv rvil.icc'. tir otlier matters 
which shall in such warrant be specified , 

and m all cases wh(*re such warrants shill bo so issued, duplicates uf such wariants, 
together with copies of such bill, shall be transmitted b\ diflorent ships, at the desire 
of the agent of the party or parties soin-iting such hill, to the poisons to whom such 
warrants shall be dirt'ctcd 


2 . * 

Judges in India, 
on receipt of such 
warrant, shall exa- 
mine such witness- 
es, etc. 


• • in all cases immediately upon the receipt of such 

warrant or warrants the Judges or Recorder to whom the same 
shall have been dicect.='d shall appoint seme time nr times with all 
convenient speed for the examination of witnesses and receiving 
other proofs touching the allegations of such bill and in opposi- 
tion thereto, and touching such notices and other matters as 
shall in such warrant have been specified, and in the meantime 


shall cause such public notice to bo given of auch examination, and shall issue such 
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summons or other process as may be requisite for the attendance of witnesses and of the 
agents or conn lel of all or any of the p irties le^pectivch , and of such other witnesses as 
after mentioned, and to adjourn from time to time as occasion may require , 

and such examinations a^ aforesaid s^iall be then and there openly and publicly 
taken viva V03e upon the respective oaths of witnesses, and the oaths of skilful inter- 
preters, administered acccirdiiig to the hirms of their several religions, and shall, b> 
some sworn ofticer of the court, bo reduced into willing , and two copies thereof shall be 
made , 


and the Judges or Recorder, before whom suih examination shall have been taken, 
shall ccrtjfx the simoundci the oilieial seal of their several 
Courts, together with a declaration ol such Judges or Recorder, 
that such exaininati'ins hive in their or his judgment been fairly 
and piopr-iJs ( i»ndu«*ted, and that all sui h wilnes'.ts had been 
produ< ed as were lit to be produced for the purpose of ascertain- 
ing the whole tiuth, st) fai .is the itt(;nd.inee of such witnesses 
enuld be reason ibU ODl.iiiied , ami shall transmit the same by 
diifeieiit Lo tin* spe.ikei of eithei Hou^e of Parliament, 

umhi wb(»^e war i.iiit such ex.iiiuiiation shall hiuo been taken, 

and cver\ such examiii.iUoii so relumed to the speakei ol either House of Parlia- 
ment as alorosaid sh.ill be eoiiipeti'iit .iiid .idjius^ildi* evideme, .ind shall he allowed and 
read in both Houses of P.irh.iinent, or eitliei id them respectively, as occasion may 
requite, ail) law oi usage to the< oiiLraiw iiotwilli^-taiiJing 

3 * * * * it bliall and mas he lawful 

for such Judge-. 01 ftecoidei, upon anv such examination, to ask 
an) such question-, of anv wiine'^s who shall lie produced befoio 
them 01 hull, and to require such fuither witnesses resident 
witliin '.U( h pie-iidi'iiev c»i island lespei tivelv to be produced, as 
-.hall .ijjpeai lit and inrc'-s.iiv foi the due investig.ition of the 
allcg.ilmiis ol sin-li bill, or of anv other matters in such warrants 
speed led , f • 

•ind hr .illovv such att(*iid.iiiee by <’ouiim*1, .md such eioss-i'xamm.ition of witnosse*-, 
as shall be deemed bv suili Judge>J and Uecoidoi to be lit and proper fur the purpose of 
sueh investigation , , 

and fui such purpose, if neeessiiv, ti» n.iiiiijsnme [»i uper puisoii (jr persons to attend 
as counsel and agent iii .*pp '-itiuii h) such bill, .nnd to prooure .iiiy evidoriee which raa) 
be necossiiry foi tlu juiipoM* ol such oP]M»sition, to the end that a full and t.iir disclosure 
may be made of all the facts 'iiid eiicumstances of tlie c.ise. 


Judges may ask 
such questions and 
rcquiie su( li fui tlici 
vvitiu's-.O'. lo be pi(»- 
duc<‘d, I'tc , .IS '-hall 
In- iieces'-.ii ) 


Two copies ol such 
Hxamiii.it I oils shall 
be certiJied a n d 
tiausmitted to the 
spo.iker ('t (‘itlici 
House of Parlia- 
ment , and shall be 
admissible in evi- 
dence 


Proceedings not 
to be discontinued 
by prorogation, eti , 
of Ibi ill ament, 
where such wai- 
rants have been 
issued. 


4 * • * * no proceedings in Parlia- 

ment touching an) bill for the dissolution of marriage, wboic- 
Jii sueli wariaut as afoic.saKl shall have been issued, shall be 
discontinued b\ anv prorogation or dissolution of Parliament, 
until the examination therein directed shSll have been 
returned , 


but such proceedings may be resumud and proceeded upon in a subsequent sfession 
or in a subsequent Parli.iment in either House of Parliament in like m.aiiiier and to 
all intents imd pui poses .is they might h.ivo been in the course of one and the same 
session, anv l.ivv, us.igo, or custom to the eouirarv notwithstanding. 
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THE CONSULAR MARRIAGE ACT. 1808 . 

(31 AND 3A ViCT. C. 61.) 


A?i net for rcmovniq Doubts as to thi‘ Valnhfii of ccrtaui 'Mntiaqo^ 
hctircon British Subjects in Cliiiui and chcAchcrc, and for 
amcndintj the Lair rctatinq to the Marriaqe oj 
Biiiish Subjects in Foreiqn Countries 

iKitii July, isns ] 

Whereas hy an Act of the session of the twelfth and thirteenth years of the reign 

iind 13 Viet present M.ijesU chapter sixty eight, intituled “An Act 

p QQ ^ for faeilhtatmg the marriage of lintish subjects resident in 

foreign enuntries,” piciMsion is made for the solemnization of 
marriages in foreign eiTuntries oi places wheie there m.i\ be a Lritish consul dul> 
authorized in that behalf, lietweoii peison-^ b*»th or ono of whom is or arc a British 
subject or Biitish subjects , 'ind it is theiebv cuaeted, that ever\ British consul general 
and consul uppointod or to be appointed to re-ide in an\ foreign tonntry'or place, who 
shall be directed or authori/i(‘d m writing uiidei tlie h.ind of one of Tier Majesty’s 
Principal Secretaries of State to s(.l(‘mni/.e and ri‘gist(‘r marriages, and anv persons dul> 
authorized to act in the abseiif t* oi such consul shill, in the country or place in which 
he is so appointed to reside, t-r m which he i-. directed or authorized to solemnize or 
register marriages as aforesaid, lie a (..nsul dul\ aiithorizi'd for all the purposes of the 
said Act 

And whereas marriages have boon from time to tunc solemnized at ccitain places 
in China and clstwheic, between persons being botli nr nni' m’ them subjects or a 
subject of this realm, h\ pers-nis ,u ting temporariK as ( (.ii'.iiU in such places . 

And whereas doubts aie ('iitiTtaiiied .is to the v.ilulitN of the s.nd marriage owing 
to a question h.iMiig aiisen w'hel her the peisoiis 1 j\ whom tlie s imc w'ore .solemnized 
were dufy autlion/od in that iieh.ilf , and it is exjiedient to loniove such doubts as to 
the said m.iiii.iges, and as to an \ in irri.igO'. which mav be ( elebr.itcd in like manner 
after the passing «)f this Act ' 

Be it cii.act^'d by the ( 4 )ueeii’s most excellent ^I.ijesi.\, b\ and with the advice and 
consent of the loriis spin tu il and tcmpoial iiid rommons, m this present Parli.amont 
assembled, and b\ the .luthonty of the same, as follows 

1. This Alt ma\ be i iLcd foi all purposes as “The 
Short title ^ ^ 

Consular Alan lage Act, iHOrt 

2. All marriages solemnized before the pas-,ing of this Act (both or one of the 

paities thereto being subjects oi a subject of this realm,) by oi 
Certain past the presence of aii} pei.son .ictmg oi purporting to act in the 
marriages herein of a British consul, su» h consul b -mg duly authorized to 

specified con firmed - ±. A t 

^ solemnize and register marriages accoiuing to the provisions of 

the said recited A'’t, shall be as valid in law .is if the s.ame had been solemnized by or 
mthe presence of such British consul 

3. From and aftei the passing of this Vet, cverv person acting or legally authoriz- 

ed to act in the place of a British consul, such consul being 
Acting consul to .authorized to '»olcmm/.e and icgistor marriages between 

have power to (both or one of them being .i subject or subjects of this 

!an1nmni7.n TnarnaGrcs r' ' _ _ 


solemnize marriages 
under recited Act. 


realm) shall be deemed to lie a Brit sh consul duly authorized 
for all the purposes of the said recite i Act. 
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THE naturalization ACT. 1870. 

(38 AND 31 ViCT. c. 14 .) 


, All Arf to amnul the Law lelatiiii) to the legal condition of 
alieiiK and Uiifinh subjeets. 

[Jiith Mag, Ifirn] 


National Status of mann'd and infant Children 


National ‘’t.itus of 
manu'd womon and 
infant cliildton 


10 rii<jtfollo\\inf» cniictnif'iits shall 1)0 made with respect 
1.0 ih<' natioiiAl sl.iUi'' <d womoii and children 


(1) A inained \^oinan shall he deomod to bo a subjeet «)f the state of which her hus- 
band IS for the time hcin^ a '^uli)cct 

(2) A widow liein^a natural -liorn Biitish subjecl, who has becomo an alien bv or in 
conbG(|ueiico of her marnage, shill bo dceuied to he a statutory alien, and may as such 
at an\ time during wid»)whooil obtain a h rtiheah* of ro-admission to Ihitish nationality 
in manner provided by tin® Act 

(‘h When' the lath'M honm a I^.ntish snhiivt, oi iho motliet being a British subject 
and a w'ldow, bocomos an alien in par-niiur of thi-. Ant, iwcry child of such father or 
mother who dun Mg iiifamw has become K'sident in ibe countri where the father 
or mother is iiatuiali/ed and has, .ui oidiiig to the laws of such country, become 
naturalized therein, sh.ill In- leeinc 1 to be a subjoetof thr '.late of which the father or 
mothei has become a subject .ind not :i Lriti-.h subject 

(t) Where the lather, ot the mother being a widow, has obtained a cortificati' of rc- 
admissioii to Bntish n ition.ilitN , cm-in r hild of such father oi mother 'vyho during in- 
faiicj ha‘' bccomi' resident in tlie JJritish deiiiinions with such fatlnif or mother, shall 
be deemed to have icsiiincd tlie position^of a British subject ro all mteut.s 

(5) Where thefathei, or the mothei being a widinv , has obtained a certificate of 
naturalization in the United Kingdom, '*\cm child of such fathei or mother who during 
mfancN has Ijeconn* i(‘sidcnt with such f.ither or mother in any part of the United 
Kingdom, [oi with such fithei while in the service of the Crow'ii out of the United 
Kingdom,] sh.ill bo deemed to be a natmalized British subject 
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REGISTRATION Ol* HIRTHS. DEATHS 
ANI3 marriages 'ARMY) ACT. 187‘). 

AND 4 :] c. 8 .) 


An Act to oiakt finlho limvi'iton tor ihr IiCif/slnitKoi of Itouths, 
MarriatjC6^ ami lUUlis oitionna toil to fhr loiitnl Knirfdom 
cimontf olficc}^ timl soldnos «./ //,’7 Foicrs, 

and Ihrn taiiLhlios 


[‘'dHl Maij, 1S7U.] 


[rUKAMDIiK J 


Short title. ^ Till'. A< L iimn ho « iWl .is Liu* Konisi.i.iLion (»f JIiithEi, 

Dc.ith.s, .ind M.iirid.«e" (Aim\) Act 1S7') 


2 If Her M.ijeaty is plcasoil fr.un tune to tinio to in.il'i lenaliiLmu^ lespectiii" the 
leRifetratioii of dc.itlis .iml bniUs oLiurnrig ;iml iiniii.i^Ps solom 
iii/ed out of the Omtud K iii‘4i.liiin .inioiiR oHiti'i-. tnd soldiers 
nf IIoi IMajcstj ’s l.iiu* fuK'i's .ind tluMi f.iinilies or .in\ of them, 
till- rof,Mstors ki'pt from ti.uo Ld iiiiio iti piusii.mce oi the said ro- 
pul.itioMs sb.ill, 111 iii.imu r piuMdod l)\ thi >eRLilfilions for the 
time liPin^ iii loroo, bi* .uithciitii 'iti'd .iiid ti fiiismitteil to the 
Registrar (roiier.il of JJirtbs .ind I>e.itbs iii Hnniland 


Transmission t- 
Registrar of registci 
of births, deaths, 
and marriages of 
arc!> kept in pursu- 
ance of Her Ma]G^- 
ty’s regulations. 


Where it appears tronian> such registei that .in ollit-er cji .soldier whose- do.ith oi 
marriage fs entered theioiii, oi to wbusi- limil\ .i pei -.on whose de.itb, ni.irr iiigo, or birth 
is entered therein belonged, was a Siokb oi Iiisli siibjot i. ol IL-r Maje-.tj , the Rogistrar 
General of Births and Deaths in Ejiigland sb.iU, as s -on .i. ui.iy be aftei leeeivin^^; the 
register, send a certified cop> ot so much tin icol ,is rel.itcs lo .such de.itb, mairiago, oi 
birth to the Rogisti.'^r (roiieril of Births and De.iths in Sceliani^ oi Ireland, .is the case 
may require. 

Every Registiar General of Bn tbs and De.iths to whom a legistei oi certified copy 
of a register is sent, in pursuance of this sectmii, sli.ill eiii .c the .same to be filed and 
preserved in or copied in a book to be kept b> him foi the pmpo'O, .md to be called the 
army register book, and .such book shill bi- deemed to be a cerlilied eop\ of the register 
book within the moaning of the Acts relating to the regisLr.itioii ol biith.s .md deaths 
in England, Scotland, and Iiolaud iesiiccti\el> 


Provision as to ex- 
isting? documents 
evidencing death ^ , 
marriages, and biith.s 
among ofhcer.s and 
soldiers of the aiui> , 
and their families 


:J. VVherea.-j under th»* dire« turn-. i»I IK-i l\Ia)est\, or of one 
ol Her M,i)«-st}’' Hriiujji.il Sc-i rel.ii lO-. oi Hl.ite, or the Com" 
maiider-iri Chief nr ot'ier l.iwful .iuth«)i il , , varii*!!-. doeumenl^, 
such .Is legisters, iiiuslet i«»lls, .uul }i.i. li-.L' h.iie been kepi, 
showing the deaths a, id biiths wliicli b ive nceuried and the 
marriages, whieli ha.n been is«ilcmiii/-jil .iiiiong ollii eis j,iid 
soldier s ol Hei Majest ’s bind fones and llieir families 


And whereas it is expedient to make further piuMsmii ijsp.i ting the .s.ud docu- 
ments : Be it therefoie enacted as follows 
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Where <iny of such documontK, or an\ certified extracts thereof made under the 
direction of one of Her Majesty's Piincipal Socrotarit"4 of State, have either before or after 
the passing of this Act. been transmitted tn the Kcgistrar General of Births and Deaths in 
England, such document, or cxti acts shall be doemid to be in the legal custody of the said 
Registrar (Jerieial, and shall be admissible in evidence, and a copy of any such document 
or extract of, or an> part thereof, if purpoiting to be certified to be a true copy undei 
the seal of the register office of the Registrar (rcneral, shall bo admissible in cvidonce of 
such document, extract, or part 

Saving as to births, Nothing in this Act shall apply to any deaths, mar- 

rn^crin thif rnited biiths which occur in the United Kingdom, except 

Kingdom where ihc same occurred before the comnionccmcnt of this Act. 

5 [Rep as to r.K. 57 A 5H Vict, c. 5fi (S L R.) Omitted as being spent.] 
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THE FOREIGN MARRIAGE ACT. 1892. 

(55 AND 5G. ViCT., c. 23 ) 

An Act to consolidate Enactments ycLituig to the Marriage of 
British Subjects outside the United Kingdom. 

June, i.S',9^] 


1. All marriage? between parties of whom one .ii least i-, a Hntish subject solcm- 


Validity of mar- 
riages solemnized 
abroad in mannei 
provided by Act 


mzed in the manner in this Vet provided in unv foreign country 
or place byoi befnie .i mairi.it(p ollii‘oi within the moaning of 
this Act shill be .is valid in l.ivs as if the same had been solem- 
nized 111 the United Kingdom with a duo obscivance of all 
forms re<iuircd b\ law. 


2. In ovor\ case of a maiiiage mtendod to bo solemtn/od undci this Act, one of 

the parties intending mam ige shall sign a notice stating the 

olicc tom.irri.ige name, surname, jirofession, < onditi»jn and residence uf each of 
oflicer of mtenued , , , 

marriage. parties, and whether each of the pirtios is or is not a minor, 

.lud LMve the notice to the maiiiage olfM er wiidiin whoso district 
both of the parties have had their ic-idence not le-i-. than oii" week then next preceding 
and the notice shall st.atc that they have <0 (osided 

3. (1) The marricage ofhecr shall hb* every such nonce, and keep it with the 

archives of his oiliee, and -hall .iKo, on pa>ment of the proper 

rogistr} forthwith enter in a book of notice^ to be kept by him for 

and posting up of ’ , , , 

notice. purpose, and post up in some conspicuous pl.ioe in his office, 

a true copy of evoiy such notice, and shill keep the same so 

posted up during fourteen consecutive days bcfoie the mirn.igo is s«>lomnized under the 
notice. * 

(2) The said hook and copy posted up sh ill be open at all reasonable times, without 
fee, to the inspection of any person 


Requirement sof 
like consent to • 

marriage as in 

England, and powc.. 
to forbid marriage. 


4 (1) The like eoiisoiu shill be required to a marriage 
under this Act as is required by law to marii.iges solemnized 111 
England. 


(2) Every person whose consent to a miinage is so required raaj , at any time 
before the solemnization thereof under this Act, foibid it by writing the word “ forbid- 
den” opposite to the eniry of the intended in image in the b )ok of notices, and by 
subscribing thereto his name and residence, and the ebanieter b\ reason of which he 
is authorised to forbid the marn.age , and if a marriage is so forbidden the notice shall 
be void, and the intended marriage shall not be solemnized under that notice. 

6. (1) Any person may on payment of the propei fee enter with the marriage 
officer a caveat signed by him or on his behalf, and stating his 
re.sidence and the ground of his objectiou against the solemni- 
zation of the marriage of any person named therein, and there- 
upon the marriage of that person shall r.ot be solemnized until 
either the marriage officer has eximinod into the matter of the 
caveat andTs satisfied that it ought not to obstruct the solemnization of the marriage, 
or the caveat is withdrawn by the person entering it. 


Caveat against 
marriages may be 
lodged with marri- 
age officer. 


107 
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(2) In a case of doubt the marriage officer may transmit a copy of the caveat, with 
such statement respecting it as he thinks fit, to a Secretary of State, who shall refer the 
same to the Registrar-General, and the Registrar- General shall give his decision 
thereon in writing to the Secretary of State, who shall communicate it to the marriage 
officer. 

• 

(3) If the marriage officer refuses to solemnize or to allow to be solemnized in his 
presence the marriage of any person requiring it to be solemnized, that person may 
appeal to a Secretary of State, who shall give the marriage officer hm decision thereon. 

(1) The marriage officer shall forthwith infoim the parties of and shall conform to 
any decision given b} the Registrar-General or Secretary of State 

When marriage 

not solemnized with- Wbeie a marriage is not solemnized within three 

in three months a months next after the latest of the follownng dates — 

new notice required. 

{a) the date on which the notice foi it his been given to and entered by the 
marriage ollicer under this Act, oi ‘ 

(6) if on a caveat being entered a statement has been transmitted to a Secretary 
of State, or it an appeal ha-^ been made to a Secretary of State, then the date 
of the receipt from the Secretary of State of a decision directing the marriage 
to be solemnized, the notice shall be void, and the intended mirriagc shall 
not be solcmiir/od under that notice. 

7. Before a marriage ih solemnized under this Act, each of the jiarties intending 
marriage shall appear befoie the marriage ofheer, aud make, 
Oath before main- subscribe in a 'oook kept by the officer for the purpose, an 

oath- 

(a) that he or she believes that there is not any impediment to the marriage by 
reason of kindred or alliance, oi otherwise , and 

(b) that both of the parties have for three* weeks immediately preceding had their 

usual residence within the district of the marriage ollicer , and 

(c) whore either of the parties, not being ft, w'ldower or widow, is under the age 

of twenty-one ^>eats, that the coii'sciit of the persons whose consent to the 
marriage is icquircd b\ law has been obtaiiioi thereto, or as the case may bo, 
that there is no person having authoriti to give such consept. 

S (1) After the cxpiiation of fourteen days after the notice 
Solemnization of of an intcndc^ marn.agc has been entered under this Act, then, 

marriage at ofiico in |f lawful impodiment to the marriage is shown to the satis- 

proscnce of marriage faction of the in image officer, and the marriage has not been 
officer and two wit- , . , , j ^ i 

forbidden in manner provided b> this Act, the marriage may be 

solemnized under this Act. 

(2) Every such marriage shall be solemnized at the official house of the marriage 
officer, with open doors, between the hours of eight in the forenoon, and three m the 
afternoon, m the presence of two or more witnesses, and may be solemnized by another 
person in the presence of the mariiago officer, according to the rites of the Church of 
England, or such othor^ form and ceremony as the parties thereto see fit adopt, orimay, 
where the parties so desire be solemnized by the marriage officer. 

(3) Where such marriage is not solemnized according to the rites of the Church of 
England, then in some part of the coremany, and in the presence of the marriage officer 
and witnesses, each of the parties shall declare, 

‘‘I solemnly declare that I know not of any lawful impediment why I A-B. [or 
O.D.] may not be joined in matrimony to G.D. [or A.B.] 
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And each of the parties shall sa> to the other, 

" I call upon these persons here present to witness that I, A.I3 [or C.D.] t.iko tlyje, 
C.D. [or A 13.] to be lawful wedded w’lfe [or husband] 


Marriage fees to 
marriage ollifer and 
registration of marri- 
ages. 


9 (1) The mariiagu otheci shall be entitled, for ever\ 
marriage solemnized under this Act b\ him or in liis presence, 
to have from the parties married the proper fee. 


(2) He shall forthwith register in duplicate c\cr\ such marriage in two marriage 
register books, which shall bo turnishcd to hnn from time to time for that purpose bv 
the Registrar-General (through .i Secretary of State), according to the form providocf by 
law for the registration of marrnigC'^ in England, or as near to that form as the diller- 
onco of the circumstances admits 


(3) The entry in each book of e\crv such marriage shall be signed by the marriage 
olhcor, by the pcr*»on suleinuizing the marriage, if other tliaii the marriage ollicer, liy 
both the parties married • and b_\ two witnesses of the marriage 

(4) All such entries shall be m ido in regular order from the beginning tf) the ond of 
each book, and the numbcL of the eiitr\ in each dupUeiti' sh.ill be the same. 

(5) The marriage olheer by whom or in whose prcseiu'c a mainagc fs solemnized 
under this Act may ask of the parties to be mariied the several particulai'* required to 
be icgistcrcd touching the m.iiriage 


10. (1) In January m evciv >eai e\oi\ m linage ollieer shall make and send to a 

Socretaiy of State,, to In UansiniUed b\ him to the Rogibtiai- 
Annual foiward- Goncral, a copy, ctrlitied In him to be a tiue copy, of all the 
tcred^booirtu'^Sec/e- marnaee-) during the pien'ding \eai in the rcgistcr- 

tary of State. him, and if tlnm* has been m such entry, a cor- 

tilicatc of that fact , and r\on such top\ shall be certified, and 
ccrtihcato giv n, under Ins hand .iiid ollieial seal 


(2) The marriage otliecr shall keep the duplicate inarnage legistor- books safely 
until they are filled, and then send »me of them to a Si’cii'tai\ of State, to bo trans- 
mitted bv him to the Registrar CJcneial. 


Marriage oll^cers 
and thoic districts.^ 


11. (1) Foi the puipo',cs oi this Ai t the following olJieors 
shall be iiiairiage ollieers, that is to s.iy — 


(u) An\ olTner authori'scd in that behalf by a Socretaiy of State by authority in 
writing undei liis hand (in this Act refeiiod to as a marriage warrant) , and 


(6) Any olheer who under the marriage regulaLioii>, herein aftei muntionod is 
authorised to act as marriage olhooi without an} maiiiage wariant, and the 
district of a marriage ollieoi shall be the aro.i within which the duties of his 
ofhcc are exerciscablc, or au> such less area as is assigned b} the marriage 
warrant or an\ other warrant of a Scerotar} of State, or is hxed by the 
marriage regulations. 


(2) Any mariiage warrant of a Secretary of State ma\ auuhoiize to be a marriage 
olhcor — 


(a) a British ambassador residing in a foreign country to the government of which 

he IS accredited and also any oflicer proscribed as an olheer for solemnizing 
marriages in the official house of such ambassador ; 

(b) the holder of the office of British consul in any foreign country or place speci- 

fied in the warrant , and 
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(c) a governor, high commibsioner, resident, consular or other ofi&cer, or atiy 
person appointed in pursuance of the marriage regulations to act in the place 
of a high commibsioncr or resident, and this Act shall apply with the pres- 
cribed modifications to a marriage by or before a governor, high commissioner, 
resident, or ofticer so authorized by the warrant, and in such application 
bhall not be limited to places outside Her Majesty’s dominions^ 

(3) If a marrigc wiirrant refers to the ofbee without designating the name of any 
particular person holding the office, then, while the warrant is in force, the person for 
the time being holding or acting m such office shall bo a marriage ofiicer. 

** (4) A Secretary of State may, by warrant under his hand, vary or revoke any 
marriage warrant previously issued under this Act 

(5) Where a marriage officer has no seal of his office, any reference in this Act to the 
official seal shall be construed to refer to an> seal ordinarily used bv him, if authenti- 
cated b} his signature with his oflicial name and descriptnon. 

Marriages on board ^ mainage under this Act maj' be solemnized on board 

Her Majesty’s ships one of Her MajesU ’s ships on a foreign station, and with respect 
on foreign stations such marriage — 

(a) subject to the marriage regulations a marriage warrant of a Secretary of 

State nia} <iuthorise the eoumianding officer of the ship to be a marriage 
officer , 

(b) the provisions of this Act shall apph with the prescribed modifications. 


13. (1) After a mainage has been solemnized under this Act it shall not bo neces- 
Aioidance of ob- ‘^uppoit of tfie marriage, to give any proof of the resi- 


jections to marriages 
on account of want 
of formalities or 
authority of otticcr 


denee foi the time required by or in pursuance of this Act of 
eithei of the parties ptevious to the marriage, or of the consent 
of an> person whoso consent thereto is required bylaw, nor shall 
any evidence to prove the contrarv be given in any legal proceed- 


ing touching the validity of the marriage 


(‘2) Where a marriage pin ports to hive been selomnized and registered uhder this 
Act in the ofh'.ial house of a British ambassador or consul, or on board one of Her 
Majesty’s ships, it shall not be iiecessarv , in support of the marriage, to give any proof 
of the authority of the marriage officer bv or befoie whom the marriage, was solemnized 
and registered, nor shall any evidence bo prove his vv.int of authority,*, whether by reason 
of his not being a duly authorised m image olliecr or of aii> prohibitions or restrictions 
under the marriage regulations oi otherwise, be given in .iiiy legal proceeding touching 
the validity of the marriage. 


14. If a marriage is solemiii/ed un^r this Act by means of any wilfully false notice 
signed, or oath made bv either party to the marriage, as to any 
perty^mcMe^oHraud^ matter for which a notice, or oath, is by this Act required, the 

uleut marriage. Attornev General mav sue for the forfeiture of all estate and 

interest iii any property in England accruing to the offending 
party by the marriage , and the proceedings thereupon, and the consequences thereof, 
shall be the same as aie provided b} law iti the like case with regard to marriages 
solemnized in England according to the iitcs of the Church of England. 


Punishment of false 
oath or notice 


15 If a person — 


{a) kiiovviiigly and wilfully niiikes a fal^c oath or signs a false notice, under this 
Act, for the urpose nf procuring a marriage, or 
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{b) forbids a marriage under this Act by falsely representing himself to bo a 
person whose consent to the marriage ib required by law, knowing such re- 
presentation to be false, 

such person shall suffer the penalticb^of perjury, and may be tried in any county 
in England ^yid dealt with in the same manner in all rcbpccts as if the olTcncc had been 
committed in that county. 

16. (1) Any book, notice, or document directed by this Act to be kept by the 
Evidence. marriage ofticcr or in the archives of his office, shall be of such 

a public nature as to be admibsiblc in cvidonec on its more 
production from the custody of the officer. * 

(2) A certificate of a Secretary of State as to anv houbo, office, chapol, or other place 
being, or being part of, the official house of a British ambassador or consul shall bo 
conclusive. 


17. All the provisions and penalties (if the Marriage Registration Acts, relating to 

. , , , _ ‘*'»y registrar or register of inaniages or certified copios thereof, 

Application of Re- n i. -i x 

gistration Acts to extend to every marriage officer, and to the registers of 

this Act. mariiagcs iiudcr this Act, and to the certified copies thereof 

(bO far a-i the same aie applicable Lheicto) as if heriin rc-eui'ictcd 
and in terms made applicable to this A( t, and as if every man lagc officer wore a registrar 
under the said Acts. 


Registration of 
marriages solemn i/x- 
ed under local la^^ . 


18. Subject to the marriage regulations, a British consul, or person authoribod to 
act as British consul, on being satisfied by personal attendance 
that a mairiage between parties, of whom one at least ib a 
British subject, has been duly bolemniisod m a foreign country, 
m accordance with the local law of the country, and on pay- 
ment of the proper fee, m^iy rogistei the in.irriago m accordance with the marriage 
regulations as having been so solcniiiizod, and thereupon this Act shall apply as if the 
marriage had been registered in pursuance of this Act, except that nothing in this Act 
shall affect the validity of the marriage so solemnized. 


Power • to refuse 
solemnization of 
marriage where 
marriage incoii->ist- 
ent with intorna- 
tional law. • 


Ifi. A marriage officer shall not bo required to solemnize 
a marriage, or to allow a inaniagi* to be solemnized in his 
presence, if in his opinion the solemnization thereof would be 
inconsistent w'lth intei national law or the comit> of nations . 


Provided that any person rcjiuiring his marriage to be solemnized shall , if the 
officer refuses to solemnize it or allow it to bo solemnized in his presence, have the 
right of appeal to the Socrotarv of State given by this Act. 


20. The proper fee under thw Act shill be such lee as ma\ for the time being be 
fixed under the Consular Salaries and Fees Act, 1891 , and the 
Foes. 54 and 55 respects a consul bhall be the foe which may bo 

■ taken by any mirnago oflicor , and the provisions relating to 

the levying, application, and remission of and accounting for fees under that Act shall 

apply to the same when taken by any marriage officer who is not a consul 

• 

Power to make 21. (1) Her Majesty the Queen in Council may make regu- 

marriago regula- lotions (in this Act referred to as the maiiiagc regulations)— 
tions. 

(a) Prohibiting or restnctiug the exercise by marriage officers of their powers 
under this Act in cases where the exercise of those powers appears to Her 
Majesty to be inconsistoiit with int 'rnational law or the comity of nations 
or in places where sufficient facilities appear to Her Maje^-^y to exint without 
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the exercise of those powers, for the solemmzation of mhmages to Whicli a 
l-intibh subject is a party , aud 

(6) Dctcrmmirg wbat citiccb, chapels, or oihcr places arc, for the purposes of 
marriages under this Act, to be deemed to be part of the official house or the 
office of a marriage officer , and ^ 

(c) Modifying in special cases or classes of cases the requirements of this Act as 
to residence and notice, so f.ii as such modihcatioii appears to ' Her 
Majesty to be consistent with Ihe obscrxancc of due piccautions against clan- 
destine mairiagcs , and 

{d) Prescribing the forms to be used under this Act *, and 

ie) Adapting this Act to marriages on board one of Her Majesty’s ships , and to 
marriages by or bcfoic a governor, high commissioner, resident, or other 
oihccr, and authorising the appointment of a person to act under this Act m 
the place of a high eommis:>ionei or resident , and 

(/) Determining who is to be the marriage olheer for the purpose of i marriage 
in the uihcial hou^o of a British ambassador, or on board one of Her 
Majesty’s ships, whether such ojhcer is desenbed in the regulations or named 
in.pucsuanco thereof and aulhoiismg such ollicor to act without any marri- 
age warrant , and 

(n) Determining the ctinditioiis under which and the mode m which marriages 
solemnized in accordance with the local law' of a foreign country maybe 
registered under this Act , and 

(A) Making such provi*iions as seem peccssary oi prnpei foi carrMiig into effect 
this Act or any marriage regulations , and 

(i) Vai>iiig OI revoking aiiv m image reguULion-» previousU made. 

(il) All logulalioiis pill porting to be made in puisuance of this section mav be made 
cither gcncrall} oi with reference to am paiticul.ir e.isc in class of eases, and shall be 
published undci the authoiitv of llci Mijest} ’s Stiitiouerx Ollice, and laid before both 
Houses of Parliament, and deemed to be within the powers of this Act, and stall while 
in force have eftcct as if enacted by this Act 

(3) Any m.iniagc leguliitioii'^ which diNpcmc foi any rea'ion, whether rosidencc out 
of the di>^triet oi otherw'isc with the re(iiiirciiii‘iitb o { this -Vet, as to roiidoneu and notice, 
may require as a condition or eon 'sequence of the dispensation, the^^pioduLtion of such 
notice, certilicate, or document, and the taking of such oath, and may authorise the 
publication or grant of such notice, ccrtilicite, or doeuuiont, and the charge of such 
foes a? ma\ be prescribed b\ the regulations , and the provisions of thi^ Act, including 
those enacting punishments with reference to any false notice or oath, shall apply as if 
the said notice, eertiticate, or docuniflit were a notice, and such oath wore an oath 
within the meaning of those provisions. 


22. It is hereby declared that all matriagcs solemnized within the British lines by 


Validity of marri- 
ages solcmni/ed 
within British lines 


any chaplain or officer or other person officiating under thQ 
orders of the commanding ollieei of a British army serving 
abroad, shall be as valid in law as if the same had boon soilem- 
Dizcd w'lthm the United Kingdom, with a duo observance of all 


forms required by law. 


23. 


Saving. 


Nothing ID this Act shall confirm or impair or in anywise affect the validity 
in law of any marriage solemnized beyond the seas, otherwise 
than as herein provided, and this Act shall not extend to the 


marriage of any of the Royal family 
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Definitions. 24. In this Act, unless the context otherwise requires, — 

The expression " Registrar General ” means the Registrar- General of Births, 
Deaths, and Marriages in England . 

The expression “Attorney General” i^cans Her Majesty’s Attorney General, or if 
there is no such Attorney General, or the Attorney General is unable or incompetent to 
act, Her Majesty's Solicitor General, for England 

The expression " the M image Registration Acts ” moans the Act of the session of 
the sixth and seventh years of the reign of Iving William the Fourth, chapter eighty- 
six, intituled “ An act for registering births, deaths, an 1 marriages in England” and 
the enactments amending the same • 

The expression “ official house of a in.iin.igi' ot/icor " iiij.ins, subject to the provi- 
sions of any marriage regulations, the oiticL at whieh th'* bii-^iness of siich officer is 
transacted, and the ulftiaal boiisi* of re-.iden^o of U'di oMi 'cr, .ind, in the case of anv 
officer, who is an officer for solemnizing niiniige-. m tin* otti Mil house of an auibis-^a- 
dor, means the official hqusc of the amba^s.idnr 

The expression “consul ’ means a eoiisul-geiieial. <‘oiisiil, vice-consul, pro consul, 
or consular agent 

The expression “ amba=.sidor " includes a minister and a eharge d'affaires 

The cxpics-ion “ pre^eiibcd ” mean-, preseiibvl 1)\ marriage regiilatiens under this 

Act. 

Gommeiiccment shill come into opi*ratio!i on the lir-st day of 

of Act. Jjinuaiv next aftci the passing Lheieof 

‘20 (1) The Acts sper iiied in the schodiilo to this Act are 
Repeal and savings ii^reln repealed to flie extent in the third column of that 
Schedule mentioned. 

Provided that — 

(a) aii> Order in Council in force iindei am V( t so repealed shall continue in 

force as if made in pursuance oJ thi'. Act , and 

■ 

(b) an} proceedings tal.i 11 with rcfereiiei lo a man lage, an\ rogistor-book kept, 

and au\ wan ant is*,iT3d in pui'^uaiice of the Aet^ liercbv repealed, shall have 
efioct as if taken, kept, and issued in pin aianei* of Lhi^ Act , and 

(c) The il’es which can be taken in puisuince ol the Acts hereby repealed ina\ 
coiitiniic' to be taken in like maniici a-, if fixed in puisuaiii c of the Consular 
Salaries and Fees Act, 1H91 and m.i\ bo altered 'iLCordniglv , and 

(d) The foims prescribed b\ oi in pin ^iiaiiee of the Acts hereby repealed ma\ 

continue to be used as if pieseubed b\ an Ordei in Pouncil under this Act. 

(2) Everv marriage in fact solemnized ami legisterod l)\ or before a British consul 
or other marriage officer in intended pin .laiiee of an\ Act horub\ repealed shall, not- 
withstanding such repeal or anv defect m tin anthont} of the consul or the solemniza- 
tion of the marriage clsew'here than at the eonsulate. be a^ valid as if the said Act had 
not been repealed, and the m-iiri.ig»> h.id b3en solomni-s-l at the eonsulate bv or before a 
duh^ authorised consul 

Provided that this enactment shall nob render valid inv m image declared invalid 
before the passing of this Act by ani coinpjbont Coiirr, or lende: valid any marriage 
either of the parties to which lias, before the pa^^snig of tin*. Act, liwfully intermarried 
with any other person. 

27. This Act m. IV bo cite I as the Foreign Marriage Act, 
1892. 


Short title. 
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SCHEDULE. 


Enactments Repealed. 


SessioD and Chapter. 

Tijile. . 

Extent of Repeal. 

1 

4 Goo. 4 c. 91. 

An Act to relieve His Majesty’s 
subjects from all doubt con- 
cerning the validity of certain 
marriages solemnized ab- 
road. 

The whole Act, so far as unre- 
pealed. 

12 & 13 Vict., c. 68. 

! The Consular Marriage Act, 
1849. 

The whole Act. 

31 & 32 Vict., c. 61. 

The Consular Marriage Act, 

1 1868 

The whole Act. 

33&34Vict.,c 14. 

The Naturalization Act, 1870. .j 

In section eleven, the words, 
“and of the marriages of per- 
' “song, married at any of Her 
“Majesty’s embassies or le- 
“gations.” 

63 & 64 V.« ^ . c 47. 

The Marriage Act, 1890. 

The whole Act. 

64 &;55 Vict , c 17. 

The Foreign IManiago Act 1891 i 

I The whole Act. 
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THE MERCHANT SHIPPING ACT. 1894.. 

(.57 AND .58 Yict., c. 60 .) 


An Act to consolidate Enactments iclatmq to Merchant Shipping, 

August, 


# ■» + t- ♦ 


Entries required 
in official lop;- book 


S. 240. The mabict of a ship for which an official log ih 
required shall enter or cause to be entered in the official log-book 
the following matters (that is to say) • • * 


(6l Every marriage taking place on board, with the names and ages of the parties: 


Lists of the crow. S 253 (1) The master — 

(а) of a foreign-going ship who'.c ctow is discharged in the United lungdom, in 

whatever part of Her Ma^cstj ’& dominions the ship is registered ; and 

(б) of a homo-trade ship, • • 

(viii) aii> marriage which takes place on beard with the date thereof, and the 
names and ages of the parties 
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DIVORCE COURT RULES. 

^•®‘~The following Rules and Regulations made under the ^English Matrimonial 
Acts have been given here, as the Indian Courts are also guided by those Rules and 
Regulations in matters of Practice and procedure. (See 8. 7 of theJDivoroe Act JV 
of 1869). 


RULES AND REGULATIONS. 

Made under tK*e provisions of 20 & 21 Viet, c 85, 23 & 24 Viet. e. 144, 32 A 
33 Viet. e. 62. 38 & 39 Viet, e 77. 

Rules and Regulations — 'iGth December^ lb65 

All rules and icgulations horctoforo made and issued for Her Majostf 's Court for 
Divorce and Matrimonial Causes shall be revoked on and after the 1 Ith January, 1806, 
except so far as concerns any matters or things done in accordance with thorn prior to 
the said da} 

The following rules and regulations shall take effect in Her Majesty’s Court for 
Divorce and Matrimonial Causes on and .iftjc'r 11th .January, IHGO 

Petition 

1. Proceedings before the Court for Divf'rce and Matrimonial Causes shall be 
commenced by filing a petii.ioii A ffirm of petition ]‘^ given in Appendix C, No 1 and 
No 111. 

2. Every petition shall be aeconipaniod b\ au .bltidavit made b\ the petitioner, 
verifying ihe facts of which ho or she has personal eugni/iancc, and deposing as to belief 
in the truth of the otboi facts alleged in the petition, and such afhdavits shall be filed 
with the petition 

See also Rule 175. 

3. In cases wljcre the petitioner is '•ceking a decree of nullity of iparnage, or pf 
judicial separation, or of dissolution of marriage, or a decree in a suit of jactitation of 
marriage, the petitioner’s affidavit, filed with bis or her petition shall further state 
that no collusion or connivance exists between the petitioner and the other plirty to 
the marriage or alleged marriage. 

Co-reBpondents. 

4. Upon husband filing a petition for dissolution of marriage on the ground of 
adultery the alleged adulterers shall be made co-respondents in tlie cause, unless the 
judge ordinary shall otherwise direct. 

5 Application for such direction is to be made to ihe judge ordinary on motion 
founded on affidavit 

6. li the names of the alleged adulterers or either of them should he unknown to 
the petitioner at the time of filing his petuion, tlio same must be supplied as soon as 
known, and application must be made forthwith to one of the registrars' to amend the 
petition by inserting such name therein, and the registrar to whom the application is 
made shall give his directions as to such amendment, and such further directions as he 
may think fit as to service of the amended petition. 
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7. The term "respondont” where the name is hereinafter used shaft molude all 
co-respondents so far as the same is applicable to them 

Citation. 

8. Every petitioner who files a petition *and afiidavit shall forthwith extract a cita- 
tion, under seal of the Court, for service on each respondent in the cause.* 

9. Every citation shall be written or printed on parchment, and the party extract- 
ing the same, or his or her proctor, solicitor, or attorney, shall take it, together with 
a priecipc, to the registry, and there deposit the preecipe and got the citation signed, 
and sealed. The address given in the preecipc must bo within three miles of the 
General Post Office. 

Service 

10. Citations are to be served personally when that can be done. 

11. Service of a citation shall be effected by personally deli\ering a true copy of the 
citation to the party cited, and producing the original, if req\iirod. 

12. To every person served with a citation, shall be delivered, together with the 
copy of the citation, a certified copy of the petition under seal of the court. 

13. Incuses where personal Kor\'1cc cannot be effected, application may be made 
by motion to the judge ordinary, or to the registrars in his absence, to substitute some 
other mode of service. 

14 After service has been effected, the citation, with a certificate of service 
endorsed thereon, shall bo forthwith returned into and filed in the registry 

15. When it is ordered that a citation.shall be advertised, the newspapers contain- 
ing the advertisements are filed m the registry with the citation. 

16. The above rules, so far as thc> relate to the service of citations, are to applv 
to the service of all other instruments requiring personal service. 

17. Before a petitioner can proceed, after having extracted a citation, an appear- 
ance must have been entered by or on behalf of the respondents, or it must be shown 
by affidavit, filed in tho registry, that they have been duh cited, and have noUappeared 

18. An affidavit of .service of a citation must be substantially in the form given in 

Appendix C , No 5, (Forms arc omitted herein),^ and the citation referred to in tho 
affidavit must bo annexed to such affidavit, and marked 1)> the person, before whom the 
same is sworn. , 

Appearance. 

19. All appearances to citations are to bo entered in the registry in a book provid- 
ed for that purpose. 

20. An appearance may be enters at any time before a proceeding has been taken 
in default, or afterwards, as hereinafter directed, or by leave of tho judge ordinary, or 
of the registrars in his absence, to be applied for by motion founded on affidavit. 

See also Buie 185 

21. Every entry of an appearance shall bo accompanied by an address, within 

three miles of the General Post Office ^ 

22. If a party cited wit-hcs to raise any question as to the jurisdiction of the Court, 
he or she must enter an appearance under protest, and within eight days file in the regis- 
try his or her act on petition in extension of such protest, and on the same day deliver 
a copy thereof to the petitioner After the entry of an absolute appearance to the cita* 
tion a party cited cannot raise any objection as to jurisdiction. 

See also Rules 185 to 192, inclusive. 
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Intervenora. 

23. Applioation for leave to inter veno in an\ causo must be in.i'lc to the ludge 
ordinary by motion, supported by iiftida\it. 

24. Every party intervoninR mu^t joyi in i.he proeccling^ at the s>tiRi' in which he 
finds them, unless it is otherwise ordeied by the jiidf^c oidiiicir\ 

Suita in forma pauperis. 

25. Any pcr*»on desirous of prosemtini' a suit in /m is to la\ a c.isc 

before counsel, and obtain an opinion that he »ir she has leasoriablo grounds for 
proceeding. • 

26 No person shall be adinitteJ to pi isecuto a suit iii fotULa paupcii^ without the 
order of the judge oiJinary , aud to «>bl..ini sm h oidfi the case laid liefoie counsel and 
his opinion there ui, with an .itlilavii. of the put oi of liis oi her pioctor, solicitor, or 
attorney, that the sud ca'^ec intcJins a lull .lU'l ti u • st ibeni-'iit of all the iiiaterial f lets, 
to the best of his or hei kiiowleilji* aud ln'liel, iiid .in .illid.iMt ul the p.irt\ appl}iiig as 
to his or her ineumc b\ mciiiis of lumg, .ind th it he oi slic is not. woiLh L25, after 
payment of his or hei jUst debts, savt* andexu'pl his oi hci wearing app irel, shall be 
produced at the tune such application is made 

Sec also Rules iOS to 211 

27. Whoro a husband admit I.'mI to ^nc as .i piiiticr m-glci ts to pio'i-cd in a caii-'O, 
he may be cilled upon i)\ summons t » show i lu-c win 1 i» slitiiiM not p.i\ costs, though 
he has not been dispaupeied, iiid win all turtlur pnueedings t-hould not be staveil 
until such costs be paid, 

Ar/awer 

28 Each respondent who lias cnt« led .in' .ippiMi.iin <* in.i\ wi'.Jun twenl\-onc 
days after scrvK'e itf (it.ition on him m licr lii< in ilu' K-gisiiv .m .iiiswi to ilie 
petition — A form of answtn is gn»‘n ni \i»pcndn No 7 

See also Rule 186 

29. Each lespoii'teiit sh.ill (»n the da\ hf m -.In lil< .in .iiisvvci , ddivoi a i op\ 
thereof to the petitioner, oi to hi" m in i puH-i.oi "oln itoi oi attoincN 

30. Ever> aiisw’ei which contiim niatlci olhci thin .i siinjile deiii.il ol the f.icts 
stated in the pctitiun, .shall be aicoinpanicl b\ in .illi lnit iii.idi' la the iisporiderit, 
veiifymg bUeli lather or .id«lition.il iniili-i, sn l.n .i-. he oi she li.is peis'jn.il cogni/ nice 
thereof, and deposing as tolinoi hei b'dicl ni tho iiuthot LhciesLtif such o|;hei or 
additional matlei, and such allilivit sImII In- liled with the ariswi’i 

31. In cases invoUitiga dei-tee ot nnllirv ot iniin.ig* oi ol ) alu i.il sepaiaLion, or 
of dissolution of inarLi.igc, oi .i decret' in a suit of | k LiiaLioii "i lu.iiiiagc, the respond- 
ent who IS husband ol wife <if th>* pelilioii«M sha'l, ni t ii- altida'it tiled with the 
answer, further state that theic n n-U iin < .Him m oi ionni\.uu«‘ between the 
deponent and the petitnniei. 

Further Pleadings 

32. \Vithin fourteen davs from the tiling .ind lIi-Iivcm uf the auswe.' the peti- 
tioner may file a reply theieto, .ml the s.ini*-* p'lio.l sh-il* bi* allowed f >1 liling and 
fuifbher pleading bv the wav ot lejomilui oi .in\ sulise«ju*nt plc.idiiig. 

33. A cop> of every repl> an 1 sub^eipieut plcidmg -billon the das the same is 
filed bo delivered ti the opposiie p lines, oi t > then pi i-liii, soli -itir, oi attoiiie\ 

General Rules as to Pleadings 

34. Eithei party desiring to alter or a iiend aiis plcadii g must apply b\ motion 
to the Court for permission to do so, uulesM the alteration i,r 'iinendmont be merely 
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verbal, or in the nature of a clerical error, in which case it may be made by order of 
the judge ordmar> , or of one of the registrars in his absence, obtained on summons. 

35. When a petition, answer, or other pleading has been ordered to be altered or 

amended, the tune for filing mid delivering a cop> of the next pleading shall be reckoned 
from the time of the order having been complied with. , 

36. A copy of every pleading showing the alterations and amendments made 
therein shall be delivered to the opposite parties on the day such alterations and amend- 
ments are made in the pleadings filed iii the registry , and the opposite parties, if they 
have already pleaded in answer thereto, shall be at liberty to amend such answer with- 
in fctur days, or such further time as may be allowed for the purpose. 

37. If either party in the cause fail to file or deliver a copy of the answer, reply, 
or other pleading, or to alter or amend the same, or to deliver a copy of any altered or 
amended pleading, within the time allowed for the purpose, the party to whom the copy 
of such answer, reply, or other pleading, or altered or amended pleading, ought to have 
been delivered, shall not be bound to receive it, and such answer, reply, or other plead- 
ing shall not be filed, or be treated nr considered as having be6n filed, or be altered or 
amended, unless by order of the judge ordinary, or of one of the registrars, to be obtained 
on summons The expense of obtaitiiug such order shall fall on the party applying for 
it, unless the 'judge ordinary or registrar shall otherwise direct. 

38. Applications for further particulars of matters pleaded are to be made to tho 
judge ordinar> , or to one of the registrars in his absence, by summons, and not by motion. 

See also Hulcs 181 to 1H4, and Rule 187. 

Service of Pleadings, fto. 

39. It shall be sufficient to loa\c all pleadings and other instruments, personal 
service of which is not expre^tsl) r»quned b\ these rules and regulations, at the 
respective addresses furnished b\ or on behalf of the several parties to tho cause 

Sec alsu Rule 114 

Mode of trial. 

40. When the ploadingi on being concluded have raised any questions of fact, 'the 
petitioner, within fourteen da>s from the tiling of the last pleading, or at the ospiralion 
of that time, on the next da} appointed for hearing motions in this Court, or in case 
the petitioner should fail to do so at such time, either of the respondents on whose 
behalf such questions have been raised, may apply lo the judge ordinary by motion to 
direct the truth of such questions of fact to be tried by a special or common jury. 

See also Rules 205 and 20G 

QuestlonB of Fact for the Jury. 

41. Whenever the judge ordin.iry directs the issues of fact in a cause to be tried 
by a jury, the (juesi.ions of fact*raiscd If the pleadings are to be briefly stated m writmS 
by the petitioner, and settled by one of the registrars — A form is given m Appendix C, 
No. 8. 

42. Should the petitioner fail to prepare and deposit the questions for settlement 

m the registry wibhm fourteen days after the judge ordinary has directed the mode of 
trial, either of the respondents on whose behalf such questions have been raised shall be 
at liberty to do so t 

43. After th§ questions hive been settled by the registrar, the party, who has 
deposited the same shall deliver a copy thereof as settled to each of the other parties tp 
be heard on the trial of the cause, and cither of such parties shall be at liberty to apply 
to the judge ordinary, b> summons within eight days, or at tho expiration of that tune 
on the next day appointed for hearing summonses in this Court, to alter or amend thp 
samCi and kis decision shall be final. 
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Setting-down the cauae for trial or hearing, 

44. In cases to be tried by a jury, the petitioner, after the expiiation of eight dA\s 
from the delivery of copies of the questions for the jury to the opposite p.uties, or from 
alteration or amendment of the same, in pursuance of the order of the Judgi' ordinary, 
shall file such questions as finally settled in the registry, and at the same time sot 
down the cause as ready for trial, and on the same da) give notice of his having done so 
to each party for whom an appearance has been entered. 

See also Pkulc 206 

45 In cases to be heard without a jur\ , the petitionci shall, after obtaining dn:ec- 
tions as to the mode of hearing, sot the c^use down for lieLiriiig, and on the same dav 
give notice of his having done so to each partv in the cause for whom an appearance has 
been entered. 

See also Bule.s 205 and 206. • 

46 If the petitioner tail to file the questions foi the jurv, or to set down the cause 
for trial or hearing, or to give due notice thereof, for the spiee of one month, after direc- 
tions have been given as to the mode in which the cause shall be tried or heard, either of 
the respondents entitled to be heard at such trial or hearing may file the questions for 
the jurj, and sot the cause dow'ii for trial or hoaiing, .ind shall on the same day give 
notice of hib having done hu to the potitionci. and to eaih of the other parties to the 
cause for whom an appearance has been entered 

47. A copy of every notice of the cause being .set down for trial or hearing shall bo 

filed in the registry, and the cause shall come uu in its tuin, uniosh the Judge ordi- 
nary shall otherwise direct. ' 

* 

Trial or Hearing 

48. No cause shall be called on for trial or hearing until after the expiration of ton 
days from the day when the same has been set down for trial oi hearing, and notice thereof 
has been given, Rave with the coriHeiit of all parlies to the suit 

' 49. ^Thc registrar .shall enter in the Court- book the finding of the jury and the 
decree of the Court, and shall sign the same 

60 Either of the rcspoiideiits in the cause, attei entering an appearance, without 
fibng an answer to the petition in the principal cMUxe, mav br* hc.ird in respect of an\ 
question as to cost^, and a lespondent, who is husband oi wif** of the petitioner, ma\ 
be hoard al^o in icspoct to any question as to<*ustod\ of ihildicii, but a respondent who 
maj be so heard is not at libert\ to bring in aflida\its touching matters in issue in the 
principal cause, and no such affidavits can be read or made usi- of as evideoco m the 
cause. 


Evidence taken by Affidavit 

61. When the Judge ordinary has directed that all or .iiiv of the f.icts set forth in 
the pleadings bo proved bj iiffidavits, such allidavits .shall be liled in the regi'^lrv within 
eight days from the time when such direction was given, unless the Judge ordinary shall 
otherwise direct 

See also Rule 188. 

62. Counter-aflidavits as to any facts to be proved by aflidavit may be filed within 
eight days from the filing of the affidavils winch llie> sue intended to answer 

58 Copies of all Rueli affidavits and counter-allidavits shall on the da> the same aie 
filed be delivered to the other pailie.^ to be heaid on the Inal oi heaiing of the cause, or 
to their proctors, solicitois, or attorneys. 
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51. Alhdavitb jn reply to such countor-altidavits cannot be filed without permission 
of the Judfic orclinan; or of the registrars m his abscuce 

55. Application for .in older foi the attendance of a deponent for the purpose of 
being cro&g-cxainined in open Court shall bo made to the Judge ordinary, on summons. 

Proceedings by Petition , 

5C. All} part} to a c.ui^c who hasciitcicd an appearance ma} appl} on summons to 
the Judge ordinar} , or m his .ibsoiice to the registrars, to be heard on his petition 
touching any collateral fjueatioii which ni;u aii^^c in a suit. 

67 The part} to \ilioin leave ha*, been given to bo heard on his petition shall 
wifbin eight (l.i\s tile his lu t on petition in the registiv, and on the same day deliver a 
cop} thcieof to such p.irtics in the l.iusc .is .no icfjuired to answer thereto. 

58. b'jach p.irtv to whom .i eopv of .in act on petition is delivered bhall within 
eight days after receiving the same tile his or hei .inswei thereto in the registry, and on 
the sriiiie day delucr a copy thcicfd to the opposite party, and the same course shall be 
puisucd witli rcspci't to tin- iopl\, iciomdci, etc , until the action petition is concluded. 

5‘> A form .ict on petition, answoi, and conclusion is given in Appendix C, 
No y. iThe foims arc uinittcd ) 

(»0. Is.iwh p.iila to the .icl on petition shall within eight da} s from that on which 
the l.ist stiitoiuciit in .uisw'i'T i-. tiled, tile ni tlit‘ iegisti\ such aflidavit and other proofs 
as ni.i\ be lu-cossar} in suppnit ot then sevei il .iNcniicnts 

()1 Aftci the time foi tiling afiida\it.s and pioofs has expired, the part} filing the 
acton petition is to set down the petiUon for hearing in the same manner as a cause , 
and ill the event of his failing tn do so within a month any party w'ho has filed an 
.inswci thereto nniN set the same d<»w'ii for hc.iring, .ind the petition ivill be heard in its 
turn with other causes to lu'hcaid b\ the Judge oidinary without a jury. 

New Trial and Hearing. 

()*2 An applu .ition Joi u now tii.il of the issues of f.ict tried by a jury or fora 
rehearing of .i c.iusc shall he iii.kIc to a I )i visional Couit of the Probate, Divorce, and 
Adiiiiralt} I)i\ision, and sli.ill he b\ notice of motion iiled in the rcgistr}', stating the 
giouiids of the applic.itK’n, ami whether .ill oi p irt onl} of the verdict, or findings, or 
decree is complained ol .uid snob noluo of motion sh.ill he tiled and served upon the 
olhci paities m Ihr eaiisr, oi Llnai s dimtoi',, withifi eight da\R after the trial or hearing, 
and the motion sli.ill lie iii.ulc oiglit d.i\'. .iltrr '^civho of the notice of motion, if a 
l)iMsion.il sli.ill !)«■ tin'll -.itting, oi otheiwise r)n the tiisL dia\ appointed fora 

sitting (d the JhMsioiial C’ouiL .iltiT llie cxpn.ition of the eight da}s,and the time of the 
\.icatioiis shall not he leekoned in the i ompiitatioii of Lime for'scrving such notice of 
motion 

()‘2-A. The notice of motion in,i#lie .imeiidcd aLari\ time by leave of the Court or 
a Judge on such teims .is thi’ Coin t ui Judge in i} think lit 

Divisional Court —Order LIX, Rule 4a, B. C. R 

Appeal-, lioni oidi'Lii in.ide uiidei set tion 4 oi the Alatiimonial Causes Act, 1878, 
shall be he.iid h\ .i J >ivisioii.il Couit of the Probate, L)ivorce, and Admiralty Division. 
Kuics 7, 6, 10, II, 1'2, and 1(> of Ibis older shall appl\ to sueb appeals, the vj^ords 
" Divorce Registiy " being deemed to be substituted in Rule 11 for the words “Crown 
Oiliec Department of tin* Central ( dtice ” 

7. On aii\ motion h\ w.i} ol .ippe.il fiom an infciior Court, the Court to which any 
such appe.il ni.is he brought sImH havepowei to diaw all inferences of fact which might 
have heen di.twn in tin* Couit bthiw, .iiid to gi\e .in> judgment and make an} order 
.which ought to lia\e been ni.ide No sueli jiioLioii shall succeed on the ground merely 



APPENDIX II. 


861 


of misdirection or improper reception or rejection of evidence, unless in the opinion of 
the Court substantial wrong or miscarriage has boon thereby occAsionod in the Court 
below. 

8. On any motion by way of appeal fi;pm an inferior Court, the Court to which any 
such appeal may bo brought shall have power, if the notes of the Judge of such inferior 
Court are not produced, to hear and determine such appeal upon any other evidence or 
statement of what occurred before such Judge which the Court may deem sufficient, 

10. Every such appeal shall be by notice of motion, and no rule msi or order to 
show cause shall be necessary. The notice of motion shall state the grounds of the 
appeal, and whether all or part only of the judgment, order, or finding is complained 
of. The notice of motion shall be an eight d.us’ notice, and shall be served on every 
party directly affected by the appeal entered. 

11. Every appeal shall bo Qntcred at the Crown Office Department of the Central 
Office, and the cntr^ shall be made by lodging a cop\ of the notice. 

12. The notice of motion shall bo served and the appeal entered within twonty-onc 
days from the date of the judgment, order, or finding complained of , such period shall 
be calculated from the time at which the judgment or order is signed, entered, or other- 
wise perfected, or from the time at which the finding oi an} refusal is m.iQo or given. 

16. The High Court shall have power to extend the time for appealing, or to 
amend the grounds of appeal, or to make .in\ othei ordei, on such terms as the Court 
shall think just, to ensure the determination on the merits of the real question in 
controversy between the parties 

• 

Petition for reversal of Decree ef Judicial separation. 

G8. A petition to the Court for the »evors.il (.[ a docrci* f)f judicial separation must 
sot out the grounds on which the petitioner relies 

64, Before such a petition can be filed, an appiar.inee on behalf of the party 
praying for a reversal of the decree of judicial separation must be entered in the cause 
in whicll the decicc has been pronounced 

G5. A certified copy of such a petition, under seal of the Court, shall be delivered 
personally to the party in the cause in whose favour the docreo has been made, who 
may wuthin fourteen days file an answer thereto in the registr}, and .shall on the day 
on which the answtr is filed deliver a copy thereof to the other part} in the causa or to 
hiB or her proctor, solicitor, or attorney 

66. All subscqifcnt pleadings and proceedings arising from such petition and 
answer shall be filod and carried on in the same m iniiei as before directed in respect 
of an original petition for judicial separation, and answer thereto, so far as such direc- 
tions arc applicable. 

Demurrer. 

67. All demurrers arc to bo set down for hearing in the ‘same manner as causes, 
and will come on in their turn with other causes to be heard by the Judge ordinary 
without a jury, unless the Judge ordinary shall direct otherwise. 

Intervention of the King’s Proctor. 

68. The King’s proctor, shall, within fourteen days after lie has obtained leave to 
intervene in any cause, enter an appearance and plead to the petition , and on the da} 
he files his plea in the registry shall deliver a copy thereof to the petitioner, or to his 
proctor, solicitor, or attorney. 

109 
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09. All subsequent plci(linf;s and procoodiii^s in respect to the King’s proctor’s 
intervention in a cause shall bo hied and cairic I on m the same manner as before 
directed in respect ot the pleadings and proceedings of the original parties to the cause. 
Sec also Rule 202 


Showing cause against a Decree. * 

70. Any iicrnoii wishing to show cause ag.iifiht making absolute a decree 7 iisi for 
dissolution of a marnage shall enter an app'^arance in the cause in which such decree 
711SI has been pronounced 

,71 Ever) such person ^.h.ill it the time of entering an appearance, or within four 
dav'^ thcro.iftci , file alfidavits «ietting forth the f.vts upon which he relies 

72 Upon th(‘ same da\ on which such por-^on files his .ifiidavits ho shall deliver 

a eop\ of tin* s.imo to the pait\ in the cause in wlio^c favour the decree 7iisi has boon 
pronounced , 

73 The part\ in the cause in w’hoso f.ivoiir the decree iiisi has been pronounced 
ma}, within eight da\^ .ift(‘i deliver) i)f the affidavits, file .Alidavits in answer, and 
shall, upon tliedav such allidavit-^ are filed, delivci a cc)p\ thereof to the person showing 
cause against the docn'c being made absolute 

74. Tho'peison sliow'ing cau'ie against the decioc nisi b(‘ing made ahsoluto may 
within eight dii\& file affidavits in icplv, .iiid shall upon thi* same day dclivo" copies 
thereof to tlio pai t\ supporting the decice nisi 

75 No aflidavits aio to be filed in icjoindei to the afiidavits m reply without 
pcrmis‘-ion of the .fudge ordinnrv oi of oni* ol the legistniis in his absence 

7r> ^’hc questions laised on su<‘h allidiMts shall bo argued in such manner and 
at such time as the Judge ordiivirv n^.av on ‘ipplicatioi'i b) motion direct , and if ho 
thinks lit to diiect any controvci ted questions of fact to be tiled by a jury, the same 
shall be settled and tiicd in the same m.inin*i and subje< t lo the same rules as any other 
issue tiled in this Court 

Rules 50 t(' 70 not applicabk' to the King’s proctoi See Rule 202. 

Appeals to the full Court * 

77 An appe.il to the full Court from a decision of the Judge ordinary must be as- 
scitod in w'riting and the in'.tipmcnt of app<Ml fi|/ed in ;tlie rcgiBtrv within the time 
allowed by law' f«)r appealing fr«mi such decisum , and on the same da; on which the 
appeal is filed, notice tlicreol, and a copy oi the .ippeal ‘^hall bi* delivci ‘d to each respond- 
ent in the appeal, oi to Iiit ot her pioctor, solicitor, or attoriK'V — A foim of instru- 
m*iut of appeal is gi\('n in Appendix C, No 11 ,, 

73. The appellant within ten davs aftei filing Ins instrument of appeal, or w'lthin 
such further time as mav 1)0 allowed bvwthe Jiulge oidinarv, or b\ the registrars in his 
abseiiee, shall file in the icgi-tiv his ea-e m supp'ii 1. of the appeal in triplicate, and on 
the same dav deliver .i cop\ tlicieof to each lespondeiit in the appeal, or to his proctor, 
solicitor, or atloriicy, who, within ten davs from the time of such filing and delivery or 
from such further time as m.i) bi- allowed for the parpose by the Judge ordinary, or the 
registrars lu his absence, shall be at libertv to fill, in the registry a case against the 
appeal, also in triplicate, .ind the lespoudenl shall on the same day deliver a copy thereof 
to the appellant or to his pioctor, s.ikitoi, or attoiiicv 

70 Aflei the expiration of ten days fiom the time when the respondent has filed 
his case, or, if he lias filed none, from the time allowed him for the purpose, the appeal 
shall stand loi hcaiing at the next Hittings of the full Court, and will be called on m 
its turn, unless otherwise directed 

JJutsee now S.J.A. 1881, c. G8, s 9. 
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Decree absolute. 

80. All applications to make ab-^olutc a docroti 7 iisi for dissolution of mairuii;*' must 
be made to the Court hy motion Tii support of such applicitions it must ho shown bv 
affidavit filed with the case for motion that -.c.irch has liouii made in the pioper honks 
at the regifet|} up to within two d.us of tbo aflii.ivit lu-iiiR lilcd, and that .it sii<‘h time 
no person had olit.imed lenie t(MiilcrvL*iif in the cause, :iiid that no appcaraiico bad been 
entered noi an\ allidiiMts tiled on behalf of an\ poi'.on wishing to show cau-'C .igainsi 
the decree ntsi being made absnluto , iind in case b*aM to intervene had been obtained, 
or appearanee entered, or uflidiMts (ib'fl on beliilf of an> such person, it must be shown 
by affidavit what pioecedmg'i if aiiv , liid ln'cn taken thoioon, but it shall not be iiace^- 
sary to tile a copy of the decree iiis'i. 

See Rules 104 and 5207. 

^ Alimony. 

81. The Wife, being the peLitionci m a can've, m.i\ lilo Iiei pi'tition foi alimony 

ponding suit at anv timfi aftoi tin- cit.ihnn h.is diih si i\i‘d on the husband, or 

after order made bv the Judgn ordinarv to di'.pensc with '.ueh seivicc, provided the 
factum of marriai'e between the parties i-. est.iblished bv allidavit previously liled. 

8‘2. The wife, being the reinondoiil m a .ifter having i*nteied all appearance, 

may also file her petition foi aliiiionv peiidin.g *^11 it 

83. A foiiii of potitiun for alinionv is eiven 111 Appeiiiliv C, No M (roriiis arc 

omitted.) 

m 

84 The husband shall, within eight div > aftei Ihe liliiig and deli vei^> of a petition 
lor alimon>, file his answer Iheieto upon (»«lh. 

86 The husband, being ji'-.p.»rid'-iii. in i.hr i .fn^c, iiiu-^l an apiuMiance betoie 

ho can file an answer to .1 petition for all 1 non \ 

86. The wife, if not sati'^liod with i In* hii-b.md''* ..nsvvm , miiv obieet lo the same 
as insuflicicnt, and applv lo Iho ludeo oidmiiv on motion (o oidci him to give a further 
and fuller answer, or to oidei hn .itLind.ime oii Ibe I'e.iiing of Ihe petition for the 
purpose (jf being examiiiod tbenMin 

See also Rule 1^9 

87 In ca«ic the aiiswei ol the hu^bind alleges tb it ibe v\il,* Im., propertv uf her 
own, she mav (WMtbni eight d.ivs) nlc i ruplv ono.ilh to Ih.il allegation, but the liusband 
IS not at libert ti^ iile aiejoiiulii to m li leid^ witliuul jieiniHsion of the «#udge 
ordinarv, 01 of one of the registiai'^ 111 In', .ib-.i-iji l. 

88. A copv of ev^\ pdition foi .ilinionv, .ui'.wii .ind lepK , inu-^t be delivered to 
the opposite iiaitv, or to Ins cn her pioctoi ‘^i•lleltol, m .ili.iinev, i tbi* das the s.iiiie 
IS filed. 

89. Aftei the hii'-band has lilt d In', answci to the peiiiion 1 ir alniienv fsiibii'ct 
to 'iiiv Older .is to lo-^U), 01 , il no answi 1 1 ■. tiled, .it t!ie i xpii.ilioii of ilic tinii' .illowed 
for tiling an auswei, the VMt< 111 . iv jiriu’etd loix.innm* wiiiii m’- in siippoil <if Ik 1 peti- 
tion, and apply bv motion for an .illolinent ol .ilnnonv pending siiil, no'j'K of the 
motion, and ol the intention to ex. imine witnes-.es, being given!) tin ini'.band, or to 
his yroetor, solieitor , or attoincv , loin d.ivs pievi«»U'.l\ lo ihe inoliou tjtmg lie.nd, and 
the witnessos examined, unless thi* rludge oidiniiv 'll!, ill di'])! ii'^e wilb sin b notice. 

See also Rules 191 and 192 

90 No alhd.ivits e.in be read or made use of a*, evideme 111 support of or in 
opposition to the averiiieiits coni. lined 111 i petition loi alinionv, 01 in .in aii'.wcr to aieh 
a petition, 01 111 a leplv, except such a.s iii.iv be icijuiicd b\ the |Lidge oiditiit v or by 
one of the registrais, 
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91. A wife who has obtained a final decree of judicial separation in her favour, 
and has previously thereto filed her petition for alimony pending suit, on such decree 
being affirmed on appeal to the full Court, or after the expiration of the time for 
appealing against the decree, if no appeal be then pending, may apply td the Judge 
ordinary by motion for an allotment of permanent alimony , provided that she shall, 
eight days at least before making such application, give notice thereof to the husband, 
or to his proctor, solicitor, or attorney. 

See also Buie 190. 

92. A wife may at any time after alimony has been allotted to her, whether 
aliijiony pending suit or permanent alimony, file her petition for an increase of the 
alimony allotted by reason of the increased faculties of the husband, or the husband 
may file a petition for a diminution of the alimony allotted by reason of reduced facul* 
ties , and the course of proceeding in such cases shall be the same as required by these 
rules and regulations in respect of the original petition for alimony, and the allotment 
thereof, so far as the same are applicable. 

93. Permanent alimony shall, unless otherwise ordered, eommonceand be computed 
from the date of the final deciee of the Judge ordinary, or of the full Court, on appeal, 
as the case may bo. 

94. Alimony pending suit, and also permanent alimony, shall bo paid to the wife, 
or to some person or persons to be nominated m writing by her, and approved of by the 
Court, as trustee or trustees on her behalf 

Maintenance and Settlements. 

• 

95. Applications to the Court to exercise the authority given by sections 32 and 45 
of 20 and 21 Vict. c. 85, and by section 5 of 22 and 23 Viet, c 61, are to be made 
in a separate petition, which must, uLless by leave of the Judge, be tiled as soon as by 
the said statutes such applications can be made, or within one month thereafter. 

96. In cases of application for mamtouance under section 32 of 20 and 21 Vict. 
c. 85, such petition, may be filed as soon as a decree nisi has been pronounced, but not 
before. 

97. A certified copy of such petition, under seal of the Court, shall be personally 
served on the husband or wife (as the case may be), and on the person or persons who 
may have any legal or beneficial interest in the property m respect of which the appli- 
cation 18 made, unless the Judge ordinary on mdtion shall direct any other mode of 
service, or dispense with scivice of the same on them or either of thenr. 

98. The husband or wife (as the case may be), and the other person or persons (if 
any) who are served with such petitinn, within fourteen days after service, may file his, 
her or their answer on oath to the said petition, and shall on i'ne same day deliver a 
copy thereof to the opposite party, or to his proctor, solicitor, or attorney. 

99. Aii\ peison served with thc^petition, not licing a party to the principal cause, 
must enter an apiic.irance licfore he or she can file an answer thereto. 

100. Withm fourteen days from tlic filing the answer, the opposite party may file 
a reply thereto, and the same period bhall be allowed for filing any further pleading by 
wa} of rcjoiiidei . 

101. Such plcadmgs, when LOinplcted, shall m the first instance be referred to one 
of the registrars, who shall iiivestigaie the averments therein contained, in the presence 
of the parties, then proctors, solicitors, or attorneys, and who for that purpose shall be 
at liberty to rc(|Uirc the production of any documents referred to in such pleadings, or 
to call for any affidavits, and shall leport in writing to the Court the result of his inves- 
tigation, and any special circunibtaiices to le taken into consideration with reference to 
the prayer of the petition. 

Sec also Buie 204. 
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102. The report of the registrar shall be filed in the registry by the husband or 
wife, on whose behalf the petition has been filed, who shall give notice thereof to the 
other parties heard by the registrar ; and either of the parties, within fourteen da> s after 
such notice has been given, if the Judge ordinar\ bo then sitting to hear motions, other- 
wise on the first day appointed for motions after the expiration of fourteen days, may 
be heard by fhe Judge ordinary on motion in objection to the registrar’s report, or may 
apply on motion for a decree or order to confirm the same, and to carry out the prayer 
of the petition. 

103. The costs of a wife of and arising from the said petition or answer shall not 
be allowed on taxation of costs against uho husband before the final decree in the 
principal cause, without direction of the Judge ordinary. 


Custody of and Access to Children. 

104. Before the trial or hearing of a c.ausc a husband or wife w'ho arc parties to it 
may apply for an order with respect to the custody, maintenance, or education of or for 
access to children, i&suo of their marriage, to the Judge ordinary, by motion founded on 
affidavit. * 

Sec also Buies 195, 212. 

Guardians to Minors. 


105. A minor above the age of seven jeais ma} elect aii} one or mojft> of his or her 
next of km, or next friends, as guardian, for the puiposc of proceeding on his oi her 
behalf as petitioner, respondent, or intervonor in a c.iuso— -The form of an instrument 
of election is given in Appendix C, No. 11. 

106. The necessary instrument of election must be filed in the registry before the 

guardian elected can bo permitted to extract a citation or to enter an appearance on 
behalf of the minor $ 


107. When a minor shall elect somo person or persons other than his or her next 
of km, as guardian for the purposes of a suit or when an infant (under the age of se\cn 
years) becomes a party to a suit, application, founded on .itlidavit, is to be made to 
one of the registiars, who will assign a guardian to the minor oi infant for such suit. 

108i It shall not bo necessary for a minor who, as an alleged adulterer, is made a 
co-respondent in a suit, to elect a guardian or to have a guardian assigned to him foi 
the purpose of conducting his defence. 


Subpeenas 

109. Every shall be written or printed on paicbmont, and may include 

the names of any number of witnesses The p.irty issuing the same, or his or hei 
proctor, solicitor, or Jttttornov , shall take it. together with.ii»J..cipe to the registry, and 
there get it signed and scaled, .tnd there deposit the pi.i eipe. 

Bee also Rule 180. 


Writs of Attachment and other Writs 

110 Applications for writs of lUaehmont. and .ilso for wills of /ieti/ocios and of 
sequestration, must bo made to llie Judge ordinaiv by iiiolioii iii Court. 

Bee also Rules 179 and 203 

111 Such writs, when oidored to issue, aie to be prepared l.> the p.iitv at whose 
instance the order has been obtained, and t.iken to the legistiy, with an olhee copy of 
the order, and, when approved, and signed by one of the registrirs, shall by sealed with 
the seal of the court, and it shall not bo necessary for the Judge ordinary or for other 
Judges of the Court to sign such writs. 

112. Any person m custody under a writ of att-udiinent may .ippl> for his oi her 
cUseharge to the Judge eidinary if the Com ■ be then sitting . if not then to one of the 
registrars, who. foi good cause shown, shall have power to order such dischaige. 
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Notices. 

113. All notices required b} these rules .iiid regulatioub, or by the practiec of the 
Court, shall be in writing, and signed by the party, or by his or her proctor, solicitor, 
or attorney. 

f 

BerYice of Notices, Etc 

114. It shall be sufhcient to leave all notices and copies of pleadings and other 
instruments which by these rules and regulations arc lequired to bo given or delivered 
to the opposite parties in the cause, or to their proctors, solicitors, or attorneys, and 
personal service of which is not expressly required at the address furnished as aforesaid 
b> the petitioner and respondent respectively. 

See also Rule 39. 

115. When it IS necessary to give notice of am 'motion to be made to the Court, 
such notice shall be served on the opposite pa» tie-* who have entered an appearance four 
clear da\s previously to the heaiing of such motion, and a copj of the notice so nerved 
shall be hied in the registry with the case for motion, but no proof of the service of the 
notice will be required, unless bv direction of the Judge ordinary 

Ilf) Tf an order lie (obtained on m(»tJoii without due notice to the opposite parties, 
such order will be rescinded on the application of the parties upon whom the notice 
should have been served , and the expense of and arising from the rescinding of such 
order bhall fall on the party who obtained it, unless the Judge ordinar} shall otherwise 
direct 

117 \Yhen it is neccss.u} to serve peison.illy any order or decree of the Court, the 
original order or decree or an ollice'copN theieof, under seal of tlio Court, must be 
produced to the party served, and annexed to the affidavit of service marked as an 
exhibit by the commissioner or othei person before whom the aftidavit ib sworn 

Office Copies, Extracts, Etc 

118 The rcgistiars of the principal legibtrv of the Court of Probate ai£? to have 
the custody of all pleadings and other documents now or hereafter to be brought in or 
filed, .md of all ciitiics of orders and decrees made in any matter or suit depending in 
the Court for Divorce and ^Matiimonial c.iuses , and all lulcs and order^s, and foes pay- 
able in respect of suaichcb for and insjiectioii of copies oJ and cxtiacl^s from and attend- 
ance with books .iiid documents m the legistrv of the Court of Probate, shall extend to 
such pleadings and other docuiiieiits brought iii or filed, and all'^ entries of orders and 
decrees made iii the Couit for Divoice and Matrimonial causes, save that the length of 
copies and extracts sh.ill in all e.ises bo^oinpuled at the rate of 72 wuids per folio 

110 ( )lli( c copies nr extr.iets fill iiisln'd finiii the legistry of the Court of Probate 
will not be (ollaled with the ongiiials fioin which tlie same aie copied, unless special!} 
reiinircd l'j\ei\ ceps so rerjiined to be exainiiK d sh.ill be eeitihed undei the Land of 
one of the pinuipal legislrars of the Couit oi Piobate to be an exaiiimed copy. 

120. The seal of the Couit will not be affixed to any cop> whiih is not certified to 
be an exaiiiiui d eop\ . 

Time fixed by these Rules. 

121 The Judgt' ordinal} shall in every c.ise in which a time is fixed by these 
rules and regulations toi the porfoimaiii c of .in y act, or for any proceeding lu default, 
have power to extend the same to such time and with such qualifications and restric- 
tiouB and on such terms as to him may seem ht. 
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122. To provent the time limi ted for the perform inco of An\ fid, oi for .in y pro- 
ceeding in default, from expiring hcfoie applio.itnni ean bo made to the .Iiidgi' ordinary 
for an extension thereof, any one of the registrars in.iy, upon reasonable eau^o liuing 
shown, extend the time, provided that siicdi time .shall in no case be oxtendi'd beyond 
the day upon whieh the Judge ordinary sh ill n..'xt sit in chainber.s. 

See also kules 181 to 184 

123. The time fixed by these rules and legnl.itions for the pcrfoimance of .in\ act, 
or for any proceeding m a cause, shall in .ill c.isoi be exclusive of Sundays, Chiistnias 
Day, and Good Friday. 

Protection orders • 

124 Applications on the part of a ivih deseifccd b\ her husband for an order to 
protect her earnings .incl propoifcv, .if‘rjiim‘d siiee Ihe enminiMic(*mcnL of such desertion, 
shall ho made in writing to the Jiidgo ordin.i*} iii chambers, and supported b\ 
affidavit. • 

See also Rule 397 ^ 

126. Applications for th(‘ discharge of an\ ordiT made to piotcft the earnings and 
property of .i wife .ire to be mad** to tin' Judgj* oidinm 1)\ molion, and supported b\ 
affidavit Notice of such motion, find copies cj an\ iftul ivif oi oihoi document to l)o 
reader used in support thereof, inn d be pciMinalh sencil «>n thi* wib' eight cloai 
days before the niotiun is hc.iid 

Bond not required 

On a dccTi'o of judieuil sep, nation bung pronounced, it '^h.ill nf>t benccossaiy tor 
either pait\ to oiitoi into a bond conditioned again t marr\ ing again 

Change of Ptocter Solici(4^r, or Attorney. 

127 d 128. An\ paitv to a cauM‘ -.hall b.* it. liberty to ch.ingo hi>i or her solicitor 
without an older foi tli.it purpose upon notien .J siii h chaimc, eontaining an addi(“?s for 
service of pleadings and othci instruments within llncc inilr^ of the G(‘neisil Post Ollice 
being filed in the legist i\ , liut until surh iiotiec is f'U'd .iiid .i eopv thereof '.cried 
on the oljicr paities in the i.iU'.i'tlie loiiiiei soln itoi sh.ill bo eonsidcrcd the .solieitor of 
the party . 

3eo also Rules 181 to 181 

Order for the immediate Examination of a Witness Rules 7 and 8, R S G , 

^ October 1884 

7. Til dotcimining the place and time at which an cx.iniination sh.ill lej t.Lkcn, the 
examiner shall have r^.ird to the conicnieiu e ot the witnc'.sj's oi pei-oiis to be ex.iinined 
and all the cm innstances of the e.isc, .iiiJ In- sh.ill pnu ced with such '‘X.miin.ition at the 
place and time app »iiited, ind subject to siieh ailjour innenls 'i.she li.ill think neiossary 
or "just contniiu* the s.unc de div in diem 

8 Upon tin eoniplelion of an exa iuin.il ion t.iKen befoie an cx.iiniiiei of the Couri., 
heshalleudotselheorigin.il depositions with a note, .nUheiiticated b\ bis signature, 
certifying the niimbei of hou’s oi d.iys l.i'. the case iti.in be) exelusi\ei\ employed 
thereupon, and the Iccs received m icspcct thereof. 

•129 Application foi an ordei for the immedi.ite examin.ition of .i witness who is 
Within the junsdication of the Uouit is to be made to the Judge ouim.iry, or to the regist- 
rars in his absence, by summons, oi, if on behalf of i petitioner j)i*)cecding in default of 
appearance of the parlies cited m the cause, without summons l»efore one of the registrars, 
who will direct the older to issue, oi refer the .ipplieation to llu Judge ordnituy as he 
may think fit. 

Bee also Rules 181 to 184. 
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130. Such witness shall be examined viva voce, unless otherwise direoted, Ijefo^ a • 
person to be agreed upon by the parties in the cause, or to be nominated by the Judge > 
ordinary or by the registrars to whom tho application for the order is made. 

X 

131. The parties entitled to cross-examm^ the witness to be examined under such 
an order shall have four clear days' notice of the time and place appointai for the ex* - 
ammation, unless the Judge ordinary or the registrars to whom the application is made 
for the order shall direct a shorter notice to be given. 

CommliaioDB and ReqaisitiooB for the Examination of WitneBBes. 

' 132. Application for a commission or requisition to examine witnesses who are out 
of the jurisdiction of the Court is to be made by summons, or if on behalf of a petitioner 
proceeding in default of appearance without summons, before one of the registrars, 
who will order such commisMon or requisition to issue, or refer the application to the 
judge ordiuary, as he may think fit. 

133. A commission or requisition for examination of witnesses may be addressed 
to any person tabe nominated and agreed upon by tho parties in the cause, and approved 
of by the registrar, or for want of agreement to be nominated by the registrar to whom 
the application is made. 

IS-l The commission or requisition is to be drawn up and prepared by the party 
applying for the same, and a copy thereof shall be delivered to the parties entitled to 
cross-examine tho witnesses to be examined thereunder tw’o clear days before such 
commission or requisition shall issue, under seal of the Court and they or either of them 
may apply to one of the registrars by .summons to alter or amend tho commission or 
requisition, or to insert any special provision therein, and the registrar shall make an 
order on such application, or refer thocnattor to the Judge ordinary. 

135. Any of tho parties to the cause may apply to one of the registrars by summons 

for loa\c to join in a commission or requisition, and to examine witnesses thereunder ; 
and the registrar to whom the application is made may direct the necessary alterations 
to bo made in the commission or requisition for that purpose, and settle tho same, or 
refer the application to tho Judge ordinary. ^ 

136. After the issuing of a summons to show cause why a part} to the cause should 
not have leave to join in a commission or requisition, such commission or requisition 
shall not issue under .seal without the direction of oAo of the registrars. 

137 Incase a husband or wife shall apply for and obtain an order or a commission 
or requisition for tho examination of witnesses, tho wife shall be at liberty, without any 
special order for that purpose, to apply by summons to one of the registrars to ascertain 
and report to the Court what is a sufiiciont sum of money to be^paid or secured to the 
wife to cover her expenses in attending at the examination of such witnesses in 
pursuance of such order, or in virtue A such commission or requisition, and such sum 
of money shall be paid or secured before such order or such commission or requisition 
shall issue from the regihtr} , uuless the Judge ordinary or one of tho registrars m his 
absence shall otherwise direct. 

See also Buie 198. 

AffldavitB. I 

138. Every affidavit is to be drawn in the first person, and the addition and true 
place of abode of every deponent is to be inserted therein. 

139. In every affidavit made by two or more deponents the names of the several 
persons making tho affidavit shall be inserted in the jurat, except that if the affidavit 
of all the deponents is taken at one time by the same officer, it shall be sufficient to 
state that it was sworn by both (or all) of the above-named deponents, 
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«*14p. No affidavit having, in tho jurat or bidy thereof, any interlineation, altera- 
tion, or erasure shall, without l.javo of the Court or of one of the registrars, bo filed or 
laade use of in any matrimonial cause or matter unless the mtorlineatiori or altiTation 
(other than by erasure) is authenticated b\ the initials of the officer taking the affidavit, 
nor, in the case of an erasure unless the words or figures appearing at the time of taking 
the affidavit, to be written on the erasure are rewritten and signed or intiallod in the 
margin of the affidavit by the ollicer taking it. 

141. Where an aflVlavit is made by any person who is blind, or who, from his or 
her signature or othei wise, appears to be illiserito, thi' registrar, commissioner, or other 
authority before whom such affidivit is inidc is to state in the jurat that the affidavit 
was read in the presence of the partv making the same, and that such party seemed 
perfectly to understand tho same, and also in.idc his or her maik, or wrote his or her 
signature thereto, in tho presi'iici* of the ri'gistrii commissioner, or other authority 
before whom the affidavit was made. 

142. No atliJavit is to be deemed suIIk iciii which has been sworn betore tho party 
on whose behalf the same is offeied, «)i bidoie his or her proctor, solicitor, or attornev , or 
before a partner or cliTk of liisor her proctor, solieiloi, or attorney 

m 

143 Proctor•^, solu it«»rs, and .ittniiic\s, and thou clerks respectivelj', if acting 
^or any other proctor, solicitor, oi attor ne\ , shall be subji‘(‘t to the rules and regula- 
tions in respect of taking alliJavit'. which are applieabU* to those in whose stead they 
are acting. 

144 No affidavit can bo read oi usoi/ unloris tho piopoi stamps to denote tho foes 
payable on filing the same are delivered with suci allida\jt 

145 Where a .spci lal time is lived for filing aliidaviis, no allidavit filed after that 
time shall be used uriU*ss b\ Icavo of tin Judge oidinaiN 

146. The above rules and if'giilations in lespeet lo allidavits shall, as far as tho 
same are*applieable, be ob«,er\e(l iii iespc« ^ to .iltinnations and declarations to be read 
or used in the Court foi I>ivoiee and Mali iiiiMiiial rausos. 

* Cases for Motion 

147 Cases for motion aie to set forth the style and obj^’ct of, and the names and 
descriptions of the paJtie.s to, the cau^* or proi ceding before the Court , the proceedings 
already had in the cause, ^nd the elite of thi* same , the pian-r of the part\ on w'hose 
behalf the motion ^ . made, and bricfh , the < irciimstanc e*. on which it is founded 

148. If the case*, Leodered are d«'licient in aii> of tlie above p.ii tieulars, tho same 
shall not be received in tho registry withouL iiermission of one of the registrars 

149. Oq depositing the case in the registn , and giving notice of the motion, the 
affidavits in support of the moiiion and all onginal document'^ referred to in such 
affidavits, or to be refeired to b} counsel on the heinng of tbe motion must lie also 
left in the registry , or in case such allidavits or documents have been already filed or 
deposited in the registry, the snne must be soirdied for. looked up, and deposited with 
the proper clerk, in order to their being sent vith the ci^e the Judge ordinary 

160. Copies of anv affidavit or documents to he read or used m support of a 
motion are to be delivered to the opposite politics to the suit who are entitled to be 
heard m opposition thereto. 

110 



870 


APPENDIX II. 


Taxing Bllli of Gostt. 

151. All bills of coats are referred to the registrars of the principal registry of thp 
Court of Probate for taxation, and may be taxed by them, wichout any special order 
for that purpose. Such bills arc to be hied in the registry. 

See also Rule 177. , 

15*2. Notice of the time appointed for taxation will bo forwarded to the party 
filing the bill, at the address furnished b> such pariv . 

153 The party who has obtained an appointment to tax a bill of costs shall give 
tho'othcr party or parties to be heard on the taxation thereof at least one clear day's 
notice of such appointment, and shall .it or before the same time deliver to him or 
them a copy of the bill to be taxed 

154. When an appointment has been made b\ a legisLrar of the Court of Probate 
for taxing an\ bill of costs, and aii^ parties to be hea^rd on the taxation do not attend 
at tbe time appointed, the registrar m.iy ncv'crbhelcss proceed to tax the bill after the 
expiration of a quarter of an hour, upon being sitistied b\ athdavit that the parties not 
in attendance had due noLicc of the time appointed 

155. Th^ bill of costs of any pioctor, solicitor, or atLornev will lie taxed on his 
application as against his client, after siilhcient notice given to the person or persons 
liable for the pa vment thereof, or on the .ipplicaiion of such person or persons, after 
suihcieDt notice given to the practitioner. 

150 The fees payable on the taxation of an} bill of costs shall bo paid by the 
party on whoso application the bill is taxed, and shall be allowed as part of such bill , 
but if more than one-sixth of the amount of anv bill of cost-i taxed as between practi- 
tioner and client is disallowed on the taxation thereof, no costs incurred in such 
taxation shall be allowed as part of such bill 

See also Rule 200 

157 If an order for p.iymcnt c<f costs is rccjuired, the same may bo obtained by 
summons, on the amount of such costs being ci^rtified by the registrar 

See also Rules 178, 179 and 201 

Wife’s CostB— Ai amended l4th July, 1875. 

158 After directions given as to the mode of hearing or trial of d cause, or in an 
oarlier stage of a cause by order of the Judge ordinary, or of the registrars, to be obtained 
on summons, a wife who is petitioner, oi hiis entered an appoaci^co as respondent in 
a cause, may file her bill or bills of costs fur taxation as against Lcr husband, and the 
registrar to whom such bills of costs arc referred for tax.itioii shall, when directions as 
to the mode of hearing or trial have bcAi given, ascertain what is a sufhcient sum of 
money to be paid into the registry, or what is .i .sufficient .security to be given by the 
husband to cover the cosl^ of the wife of and incidental to the bearing of the cause , 
and shall thereupon issue an order upon the husband to pay or secure the said sum 
within a time to be fixed by the registrar , piovided that in case the husband should, 
by reason of his wife having separate properly, or for other reasons, dispute her right 
to recover any costs pending suit against him, the registrar may suspend the ordA* to 
pay the wife's taxed costs, or to pay or secure the sum ascerlained to be sufficient to 
cover her costs of and incidental to the hearing of the cajsc, for such length of time as 
shall seem to him necessary to enable the husband to obtain the decinon of the Court 
as to hi3 liability. 

169. When on the hearing or trial of a cause the decision of the Judge ordinary or 
the verdict of the jury is against the wife, no costs of the wife of and incidental to such 
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hearing or trial shall be allowed as againsL the husband, except such as shall bo applied 
for, and ordered to be allowed by the Judge ordinary, at the time of such hearing or 

Irial. 

See also Rule ‘201 

, SumhionBeB. 

160. A summons may be taken out by any person in any matter oi suit depend- 
ing in the Court for Divorce and Matrimonial Causes, provided there is no rule or 
practice requiring a dificreiit mode of proceeding. 

161 The name of the cause or matter, and of the agent taking out the summons, 
IS to be entered in the summons hook, and a true copj of the summons is to be bCrvod 
on the pally summonoi one clear day at least before the summons i^ roturnablo, and 
before 7 o clock p m On Siturdijs the cop> of the summons is to bo served before 
2 o’clock p m 

162. On the da\ and at the houi named in the summons the party taking out the 
same is to piesent hniY'Clf with the original summons at the Judge’s chambers, or 
olsowhere appointed for hearing the same. 

163 Both parties will be heard by the ludge ordinar\, who will make such order 
as he may think fit, and a minute of such order will be made by one of the registrars 
in the summons book. 

Sec also Rules IHl to 181 

IG4 If the partA summoned do not appeal after tlie lapse of half an hour from the 
time named in the sumnioiis, the part\ Liking out the summons shall be at liberty to 
go before the Judge ordiniry, who will tliereupon make such Older as he maj think fit, 

1G5 An aticiidancc on bcli ilf of the parts yniiiiDned fi^r the space of half an hour, 
if the party takiiii; out the summon-, do not during such time appear, will be deemed 
sufficient, aud oir the paiti taking out the 'Umiiious from the right to go before the 
judge ordiiiir} uii that occasion 

166 If a formal order is desired, ihe sains may be had on tin* application of either 
party, and for that purpose the original summons, or the copy served on the party 
summolicd, must be filed in the icgistiv An older will thereupon be drawn up, and 
delivered to the person filing su( h summons oi copy. 

167 If a summons IS brought to the registr> , with consent to an order imdorsed 
theieou, signed b\ the part\ suiiiiiioiuvl oi b_v his proctor, s)Iicitor, oi atLoriie> , an order 
will be dr.iwii u^* without tli(‘ ne. ossitv of going befoie the Judge ordinaiy, provided 
that the ordei sought is in the opinion (d the icgistrai one which, under the eireuni- 
btaiiecs, would be i^^ide b\ the Judge oidinaiv 

168 The same rules and regulations shall, so fai a-, applicable, be ubsoivcd in 
respect to summonses which iiiav bo heatd and dispo^^ed of b\ the registrars. 

Paymeot of Money out of Court 

Ifiy. Persons appUing for pavincnt of moiie> out of Court an* to bung into the 
registry a notue in writing setting forth the d.i> on which the iiioiic\ applied for was 
paid into the registry, the minute entcied m the Court books on ie>‘ei\iMg ihc same, the 
dHte and particulars of the order for paimeut to the applicant Incase the money 
applied for be in payment of costs, the notice must also set forth the date of filing the 
bill for taxation, and of the registrar’s certificate 

170 The above notice must be deposited in the logistrj two clear da\s alloast 
before the money is paid out, and is, in that intci-val, to be examined li\ one of the 
clerks of the rogisln with the oiiginal ciitiios in the Couit books, and the bills of oobt!$ 
referred to m it, aud certified by such clcik to be coiioct, 
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Registries and Officers. 

ITl, The registry of the Court for Divorce and Matrimonial Causes, and the clerks 
employed therein, shall be subject to and under the control of the registrars of the prin- 
cipal registry of the Court of Probate. 

173 The record keepers, the se.iler, and other officers of the principal registry of the 
Court of Probate, shall discharge the same or similar duties in the Court for Divorce 
and Matrimonial Causes, and in the registry thereof, as they discharge in the Court of 
Probate and the principal registry thereof. 

Proceedings under ** The Legitimacy Declaration Act, 1858.** 

174. The above rules and regulations, to far as the same may be applicable, shall 
extend to applications and proceedings under “ The Legitimacy Declaration Act, 
1868,** 

Additional Rules—SOth January, 1869 Restitution of 
Conjugal Rights 

175. The afhda\it filed v^ith the petition, as icquircd b> RVilc 2, shall further state 
sufficient facts td satisfy one of the registrars that a written demand for cohabitation 
and restitution of conjugal rights has been made by the petitioner upon the party to 
be cited, and, that after a reasonable <»pportunity for compliance therewith such 
cohabitation and restitution of conjugal rights have been withhold. 

170. At any lime after the eummcncenient of pioceediiigs for restitution of conjugal 
rights the respondent ma> applv bv summons to the .ludg(‘. or to the rogistrais in his 
absence, for an order to stay the pioei*edings in the o^u^e by reason that he or she is 
willing to resume or to return to cohabitation ^with the petitioner. 

Ac to Costs. 

177. In all cases in which the Court at the hearing of a cause condemns any party 
to the suit in costs, the proctor, solicitor, or jittoine\ , of the party to whom such costs 
arc to bo paid may forthwith file liis bill of t osts in the registry, and obtain an appoint- 
ment for the taxation, provided that such taxation shall not take place before the time 
allowed for moMiig for a new' trial or rehearing shall have expired , or, in case a rule 
nisi should h.ave been granted, until the ruJe is disposed of, unless the Judge ordinary 
shall, for cause shown, direct a more spoed\ taxation. 

178. T'pon the registrar’s certificate of costs beilig signed, he shall at once issue an 

order of the Court for payment of the amount with soven days • 

See also Rules from 151 to 158, and 201. ' 

179 This order shall be served on the proctor, solicitor, or attorney of the party 
liable, or if it is desired to enforce the order h\ attachment on th^ -party himself, and 
if the costs be not paid within the seven days a writ of fieri facias or writ of sequestra- 
tion shall bo issued as of course in the r^istry, upon an affidavit of service of the order 
and non-payment 

See also Rules 110, 111 and 203 

As to Subpeenas. 

180. The issuing of fresh subpernas in each term shall be abolished, and it shall 
not be necossarj to serve more than one subpa'iia upon any witness. 

Additional and Amended RuleB-'28rd Feb , 1875. 

181. All summonses heretofore beard by the registrars of the principal registry of 
the Court of Probate in the absence of the Judge ordinary shall hereafter be heard 
before one or more of the registrars at the principal registry of that Court during the 
period appointed for the sittings of tbcCouit at Westminister, as well as in the Judge’s 
absence. 
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182. All rules and regulations in respect to summonses now heard before the Judge 
ordinary in chambers at Westminister shall, so far as the same arc apphcdblc, be observ- 
ed m respect of the summonses heard before one or more of the legistrais at the princi- 
pal registry. 

See Rules from 160 to 166. 

188. The registrar before whom the summons is heard will direct such oider to 
issue as he shall think fit, or refer the matter at once to the J udge oidinar\ 

184. Any person heard on the .suniiuonb objecting to the order so issued under 
the direction of the registrars may, subject to any order as to costs, apply to the Judge 
ordinary on summons to rescind or vary the same * 

Additional Rules — 14th July, 1875. Appearance 

186. Application for leave to enter an appearance afte. a proceed mg has boon 
taken in default hcictoforc madciio the Judge ordinal y on motion in pursuance of Buie 
20 shall hereafter be made by summons before one of the legistiars. 

See also Rule 20. * 

Answer 

186 In case the time allowed for eiitr\ of appoaraneo to a eit.ition should bo more 
than eight days after service thereof, a le'^puiidciiL who li.is imtored an appearance may, 
within 14 days from the expiration of tJic time allowed for the oiibi\ of appearance, file 
in the registry an answer to the petition 

See also Rule 28. 

General Rule as to Pleadings. 

187. Either of the parties before the <Court desiring to albei oi amend a pleading 
majf apply by summons to one of cht lOgistiars fr)i an order for that purpose 

See also Rule 34. 


Evidence taken by Affidavit 

188 In an undefended cause when diiecbions have been given ttiat all oi any of the 
facts set forth in the petition be proved bv affidavits, such .illidavits may bo filed in the 
registry i;ft any time up to 10 clear davs before the cau'^o is heard. 

See also Rule 51 

Alimony. 

189. Application fui an order foi a furthei and fiilloi .inswer to a petition lor ali- 
mony, hcretofoic Hade to the Judge oidinary on motion in pursuance of Rule 86, 'shall 
hereafter be made bv summons bcfoie one of the registrars. 

Sec Rule 86. J 

190. A wife who has obtained a final decree of jiidiLial .separation, on such decree 
being affirmed on appeal, or after the expiration of the time fut appealing against the 
decree if no appeal be then pending, may applv to the Court by petition for an allot- 
nicnt of permanent alimonv though no alimony shall have been allotted to her pending 
suit, and the rules from 84 to 88, both inolu.sivo, of the rules and regulations for this 
Court, bearing date 26th December, 1805, relating to petitions [or rlmionv pending suit 
as varied by these and other additional rules and rcgnUtions shill, so far .is the same 
are applicable, be observed in respect to the proceedings upon such petitions for perma- 
nent alimony. 

Bee also Rules 84 to 88 and 91 and 92 

191. All applications for an allotmcn.i of aliinonv pending suit, .ind for an 
allotment of permanent alimony heretofore made to the Court by motion in pursu- 
ance of Rules 89 and 91, shall hcreaftoi berefened to one of the registrars at the piin- 
oipal registry, who shall investigate the averments in the petition foi alimony, answer, 
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and reply, in the presence of the parties, their proctor, sohoitors, or attorneys, and who, 
if he think fit, shall be at liberty to require the attendrtnee of the husband for the pur- 
pose of being examined or cross-examined, and to take the oral evidence of witnesses, 
and to require the pioduction of any documents or to call for afhdavits, and shall direct 
such order to issue as he shall think fit or reior the application, or any question arising 
out of it, to the Judge ordinary for his decision. 

See Rules 89 and 91. 

192. Any person heard on the reference as to alimony before one of the registrars, 
objecting to the order issued under bis direction, may (subject to any order as to costs), 
apply to the Judge ordinary on summons to rescind or vary the same. 

DismisBal of Petition. 

19S. When au order has been made for the dismujsal of a petition on payment of 
costs, the cause will not be removed from the list of causes in the Couit books without 
an order of one of the registrars, to obtain which it must be shown to his satisfaction 
the costs have been paid. 

Decree Absolute 

194. In case application l)\ motion to make absolute a decree n^s^ for the dissolution 
of a marriage should from anv cause be deferred bc>ond six da^s from the time when the 
affidavit required by Rule 80 is hied with the case foi motion it must be shown by 
further allidavit that search has been mi.de m the propei books Up to within six clear 
dajs of the motion for decree absolute being heard, and that at such time no person had 
obtained leave to intervene, and tliat no appd.aiaiico had been entered nor any afhdavits 
filed oil behalf of any peihoii wishing f i ^how cause against the decree nisi being made 
absolute, and in c.ise leave to intervene had been obtained, or appearance entered or 
afhdavits hied on behalf of an\ such person, it must also bo shown by such further 
cihidavit what proceedings, if anv, have been taken thereon 

Bee also Rules 80 and 207. 

Custody, Maintenance, and Education of Children ' 

195. Rules from 97 to 102, both inclusive, of the rules .and regulations for this Court, 
bearing date 26th December, 1865, shall, so far as^ho same are applicable, be observed 
in icspoct to application bv petition, ifter a hnal docroo in a cause for t rdors and provi- 
sion with respect to the custod> , maintenance, and education of chAdren, the in.irriage 
of whose parents was the subject of the decree under the authority given to the Court by 
22 and 23 Vict., cap. 61, B. 4. 

Persons ^f Unsound Mind 

196. A committee duly appointed of a poison found by inquisition to be of unsound 
mind may take out a citation and prosecute a suit on behalf of such porsOn as a peti- 
tioner, or enter an appearance, intervene, oi proceed with the defence on behalf of such 
person as a respondent , but if no committee should have been adopted, application is to 
be made to one of the registrars, who will assign a guardian to the person of unsound 
mind, for tbej’urpose of prosecuting, intervening in, or defending the suit on his qt her 
behalf, piovidod that if the opposite party is already before the Court when the applica- 
tion for the assignment of a guardian is made he or she shall be served with notice by 
summons of such application 

Proteotion Orderi. 

197 In the affidavit in support of an application on the part of a wife deserted by 
Jier husband foi an order to protect her earnings and property acquired since the 
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commencement of such desertion, the applicant must state whether she has any 
knowledge of the rosidenco of her husband, an j if he is known to be residing within the 
jurisdicuioii of the C5«iiirt, ho inuit be ^'^rvod piTsonally with a summons to show cause 
why such order should not be made . 

See also Rule 121 . 

CommiBsion and Requisition fop Examination of WitneBsea 

198. The re^^istrir to whom a commission or icqiiisition for examination of wit- 
nesses is referred for settlement, oi .ipplicition on behalf of the wife, may proceed at 
once and without summons to as vrtain wh.it is a suirwient sum of mone\ to be paid 
or secured to her to cover her expenses in ai tending at the cxammition of such witnc^so-., 
and shall thereupon is-iuc an order upon the husband to pav or secure the said sum 
within a tunc to bo tixod in such order. 

See also Rule ] 37 

Costa 

199. The bond takfiii to secure the costs of a wife of and incidental to the hearing 
of a cause f»hall bo filed in the legl•^tr\ of a Coutb of Prob-ite, and shall not be delivered 
out or be sued upon without the oidei of the Court 

200 If mole than c>ne-si\ili of the amount of anv bill ol cests taxed as 
between piactiiioii*‘r and client i-. disallowed on t ix.itu)n thori*of, the partN on whose 
application llic bill is taxed shall beat libf'rts to deduci the costs incurred b\ him in 
the taxation fiom the amount of the bill as taxed, if si miieli rcmiins duo, otherwise 
the same shall bop.iid b\ the piaclUioner to the pcisim on whoso applicition the bill is 
taxed. 

See also Rule 15<) ^ 

201. The order for piymonl of eosts of hint in which a respondent oi co-respondent 
had been condeinriod bv .i decree m^i sh.ill, if .ipplied for before the decree 7 nsi is made 
absolute, direct the piMUont th'Teof into the reg'str\ of tin' Court of Probate, and such 
costs shall not he p.iid out of Lbc ^aid rogistn to the part\ entitled to receive them under 
the decree nisi until the deeree ab-^tiluLe h.is been »)btaincJ , l»iit a wife who is unsuccess- 
ful in a dausc, and who at the lieirmgot the cause has, in pursuince of Rule 150, 
obtained an order of the Judge ordinal v that lior costs of and incidental to the hearing 
or trial of the cause shall be albiwcd agiinst her husband tu the extent of the sum paid 
or secured bj him to cover sutli costs, inaj novel tbele-.s proceed at once to obtain 
payment of sui'h cysts after allowance thereof on taxation. ^ 

See also Rules 157, 17H, and 179 

Additional Rules^lTth April, 1877. Showing CauBe agatnBt a Decree* Nisi ’ 

202 When the Queen’s Proctoi desires to show cause agiiii-.t making absolute a 
decree nist for dissolution or nullit\ of in linage, he shall enter an appearance in the 
cause in which such decree nisi lia-. been pioiiouiiccd, and shall within fouitoen days 
after entering appearance tile bis pic i in therogislr\, setting forth the grounds upon 
which he desires to show cause as aforesaid, and on thedi\ ho hies lii.^ plea in the 
registr} , shall deliver a eop^ tliereot to the iierson in whoso favour such decioe has been 
pronounced, or to liis or her solicitor, and all subsequent pleadings and proceedings in 
respect to such plea shall ba filed and cairied on in the same manner as directed bv the 
existing Rules and RoguUtions Nos and 09, in regard to tbc plea of the Queen’s 
Proctor, filed after obtaining leave to lutorveiio in a cauhe, and the existing Rules and 
Regulations from No 70 to No 7G. both incjU'^ive, shall no lunger be applicable to the 
Queen’s Proctor on his showing oiiuse as aforesaid, save as far .i . regards anv proceed- 
ings already commenced in pursuinco of the said rules and regulations. 

See Buies 63 and 69. 
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Writs of ' Fieri Facias ’ and other Writs. 

203. In dofiult of payment of any sum of money at the tim^ appointed by any 

order of the Court for the payment thereof, a writ ot fieri f arias ^ or writ of sequestration, 
or writ of eleRit shall be issued as of course in the registry upon an affidavit of service 
of the order and non-paMnent. ,, 

Bee also Rules 110, 111, and 179. 

Maintenance and Bettleroents. 

204. The registrar to whom pleadings are referred for investigation under Rule 
lOlf^shall if he thinks fit, be at liberty to require the attendance of the husband or 
wife for the purpose of being examined or cross-examined, and to take the oral evidence 
of witnesses in the same manner as on a reference for an allotment of alimony. 

Additional and Amended Rules— July, 1880. Mode of Hearing or Trial. 

• 

205. It shall not be noeossarv in anv ^asc to apply to the Court by motion for 
directions as to the mode of hearing or triil of a cause. When the pleidings are con- 
cluded, the parlies to a cause may proceed in all respects as though upon the day of 
filing the last ploiding a special direction had been given by the Court as to the mode of 
hearing or tna' to the effect following 

Iflt In cases in which damages are not claimed that the eauso be heard by oral 
evidence before the Court itself, without a jur\ 

2nd. In cases in which damages are claimed that the cause be tried before the 
Court with a common jury 

And any party to a cause m,i\ apph by tsummons for a direction that the cause 
may bo heard or tried otherwise than i\ lieroby provided. 

See Rules 40 and 45. 

20G. Before a cause is set down for bearing or trial the pleadings and proceedings 
in the cause shall be referred to one of the registrars, who shall certify that the same 
are correct and in order, and the registrar to whom the same are referred shall cause 
any irregularity in sueb pleadings or proeecdings to be corrected or refer any ^question 
arising therefrom to the court for its direction , any part\ to the cause objecting to 
such direction of the registrar may (subject to an\ order as to costs) apply to the court 
on summons to rescind or vary the same f 

t 

Decree absolute. < 

207. Application to make absolute a decree nisi for dissolution or nullity of a 
marriage need not hcreaftci be made to the Court by motion asSJirected by Rules 80 
and 194, but it shall be sufficient compliance with the said rules to file in the registry, 
with the affidavit or affidavits therein i^uired a notice in writing setting forth that 
application is made for such decree absolute, which will thereupon be pronounced in 
open court at a time appointed for that purpoae 

Sec Rules 80 and 194 

Suits in Forma Pauperis 

208. Applications for leave to prosecute or defend a suit in forma pauperis may 
hereafter be made to one of the registrars, who will make such order thereon he may 
see fit or refer the application to the court. 

209 The affidavit required by Rule 26, if application is made by a wife to 
prosecute a suit against her husband in forma pauperis, shall state to the best of her 
knowledge and belief the amount of income or means of living of her husband. 

Bee also Rules 25 and 26. 
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210. When a husband has been admitted to prosecute .i suit against his wife in 
Jwma pauperib, the wife iii.iy .ipplv for <iii oi.loi lli.il she be at lil)erb\ to proceed with 

her defence in forma pauperis on production of an allid.ivit that she has no separate 
property exceeding £ 25 in valii> after payin_‘nt of her ]U'.b debts 

211 JVlicn a wife has been permitted to pioM* -ute .i suit agrUiist iiei liusband in 
forma pauperis, the hu^-liind nja\ apply for to pim ecd with his defciw e lu fotjun 
pauperis on production of an atlidavit as to hi-, iiuonie or means of living, and showing 
that besides his wearing apparel he is not woith I 25 after jiasment of his jU'.t debts 

Access to Children ^ 

212. Application on behalf of a hnsbind or wife, pai i les to a caiisi*, for access to 
the children oi their miiriago ma\ hcie.iltei b.* made Ik ‘^mnmoiis befoie one of the 
rogistrais, wlio ■'.hall direct such oidci to i—>ii<* .i- lie thinks lit., sulijoet to appeal to the 
court b\ eithei partv di'.'.iti'.ficd vmlIi the oidei i.». .luihoiisi d b\ Rule 181. 

See also Ruics 104 and 1H4. 

* The Greek Marriages Act, 1884. 

213 In ])insii.incL* of the piovHivJiis oi the AeL oi P.ii li.iinent, 17 and 48 Vict. 
c 20, S 1, \vhei«‘b\ it was enacted that .in\ pi'titmn to the Piobalf and IMatiimoiiial 
Division of llrj ^Iaicst\'s llic;h C<»uit of Iii-^tn e nndei tin* -..ml Ait shniild he aieom- 
panied by such allnliMt verifvuig (he •virile as the said Couit miglit fmm time lo time 
direct 

Now T, the Right llonomalilc Sir ^.^,me'^ ll.innen, Kiiighi, tlie r*n‘',ident of the L^aid 
Division, do bend N diicct that Ihe .illidavil \i*nf\ mg i mdition iiuder the said Ai t sh.ill 
be in the form and to tlie cUcct lequued In Rule 2 ol tin liiilew and Regulation', for llur 
Majesty’s Couit loi Divoieeand Mainmom il heiiingdite 2lith hocL'inbcr, 1S(>5 

Additional Rules and Regulations -4th August, 1885 
Maintenance and Settlements 

211. All appl'e itions to the court to even isc the aulhoritj 'Mveii bv Ss. 2, J, 
and 6 of the Matrimonial (knifes A( t, ISSl (17 and IS t l)8), are to bo niide in a 
petition? w'huhni.iv be till'd a-^ Fionas bv the siid ''l.ituti' "Uidi applications can ho 
made, or at any time there iftei. 

215 Rules 07 to lOJ, both luelii'iivo, ol tin' Rule*', and Rcgnl.ilions for this Couit, 
healing date 2()th Ducemher, lH(i5, .ind Rule 195 of tlie additional Rules, beaiing date 
11th July 1875, apd Rule 201 of the additional Rules, heainig date I7th Apiil,' Irt"/?, 
shall, *io far as the same aie applicable, he ohsci ved m re^pei-t to appln atmns bv petition 
to exercise the autli^itv given bv Ss 2, 3, and (> of the Matnmonuii Causes Act, 1HS4. 

Additional Rules and Regulations— 18th December, 1885. 

216. Ill divorce and ni.itrimoTiial causes sidiciLors shall he oiiMtlod to cliatge, and 
be allowed the fees set forth in tbo column heidcd “ Ijowi'f Sralc ” m \ppendix N, 
annexed to the Rules of the Supreme Court, 18S3, so fai as the same .in* applicable to 
such causes. 

217. The fees set forth in the coluiiiii headed "Higher Scale ” in the said Ap- 
pendix N, so far as the same arc applicable mav be allnwed ndier gcuciallv in any 
diVorcc or matrimonial tause, or as to the i ikIs of any paiLn ubn application made or 
busmesa done therein if on speei.il grounds arising out of the iiiituie or iinportaiKic or 
the difficulty nr iirgenL> of the ea'^o, the com I or .i judge, shall .iL the trial oi heaimg 
of any application therein, whi'thci the caiisi 'jhall m sh.ill nol he brought to trial ot 
hearing or to fnrthei c oii'.ider.ition (a-, the < ase mav be), oidc'i, oi if tlie taxing 
registrar, undei diieutioii'. given to him for tint purpose bv the court or a jnilge, should 
think that such allowance ought to be so made upon hurb special gioundsas aforesaid. 

lU 
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til8. Upon any reietcuce to the taxing regibtrar to tax a bill of coats of a solicitor 
for the purpose of adutiitriiumg the amount duo to such solicitor in respect thereof, if 
such bill shall include charges for business done in any divorce or matrimonial cause, 
the taxing registrar may allow the fees set forth in the column Higher Scale ” m the 
said Appendix N, so far as the same are applicable in respect of such cause, or in res- 
pect of an> particular application made or business done therein, if, on such special 
grounds as in thu last preceding rule ni'^ntioucd, he shall think that such allowance 
ought to be so made. 

PrevioiiB Proceedinga — August 20th, 190ft 

^7i9. In all proe''cding-. before the Court for Divorce and Matrimonial Causes the 
petition shall state whether or not there ha\c been any, and, if so, what proceedings 
picvious thereto, with roforonee to tlic mariiagc in the Divoico Division of the High 
Court by or on hi half ot either n{ thf* parties to the maitiage 

Description and Domioiie— July 8th, 1905. 

220. In all proeccding-. bclorc the Com t (J)i\oice; the j^itition shall state the 
description of the husband and the place ot residence and the doniiciLc of the parties to 
the marriage at the time of the institution of the suit. 
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N B. -'■The following Aots of the Indian Legislature though no longer Law have 
been given below:, as they show the previous stages of the corresponding modern onact- 
menta, and also as many persons living at present were married under thesr* old and 
repealed enactments. 


MARRIAGE (BY REGISTRARS) ACT. 1852. 

(ACT V OF lKr,-2). 


\_Pafise(l o?i thr Kith Jmutaiif, 

This Act IS repealed by Act XV of l.S7*i. 

Whereas 1 )\ an Act passed in the i^*ission of Parliament holdon in the Pourtooiith and 
Fifteenth \ears of the roign of llei present Majestv entitnleJ, “An AetlTir Afarnages in 
India,” it was enacted (am.'iig «»thei thingsi that it sli uiM |it‘ lawful foi tin* (lovernor- 
(reneral of India in Council, frum t.inn* to time, Id Law-, and Regulations mot iiiLon- 
sistent with the provisions of the said Act ol l\ii Imnn'iiM, lo ho made in the manner, 
and sulijoi't to th<‘ proMsioiis h\ law requiied in lespe'-t of Liws and Rfgulations made 
hv the said riov(»nioi-(h‘neral of India, in Coun«‘il, to provide for the inspection and 
publication of Notn-es of Mai nag<* givM*n undy the said Act of Parliament, for the 
Custody and pi oteetioii from 1 11)11 r\ of Alarn.ige Registi'r Books, for appeals from and 
references in ease ofdouht. hv Maitiige Registi irs, m relation to Mirriages forbidden or 
Protests entered under the sai<l Act ol 1 arli imerrt, h'r fixing tin* hours between which 
Marriages might he solemn u'.ed under the said Ait of I'arliameut, for appointing the 
Officers to whom Certilie.ites w'ere to he tiansinitted bv the Marriage Registrars, and 
generally for giving ellei i 1 1 the provisunis ol the said Vet of Parliament, it is hereby 
enacted as follows . 


I. In every case of Mainage intended to he solemnized in India, after the Ehrst 

din of I'\*hriiary next, under the provisions of the said Act of 
Form of Notice Parliiinieni one of the parties shall give notice in writing, in 

denco^neccssan^^ fnini of Scbodnle (A) to thn Ael annexed, or to the like 
enco neccssarj . elfeel, to any Marriage R«*gi-liai ol tlie District within which 

the parties shall hjfvc dwelt for not los-, than live dass, ibe next preceding, or, if the 
parties dwell in different Districts, shall give the like Notice to a 'MainagL* Registrar of 
each District, and shall state theiein the name, and surname, and the profession or 
condition of each of the paities intending mirnage the dwelling ]diico of each of them, 
and the time, not being less than live days, during which each hia dwelt therein and 
the Church, Chapel, or oLh«*r building in wdiich the nviniage is to be solemnized, 
provided that if either partv shall have dwelt m the place state! in the Notice during 
more than one Calendar mouth, it mav he slated theiem that he nr she hath dwelt 
there one month and upw’ards 

II. The Manage Registiar shall tile all such Notices, aid keep them with the 

Records of his Office and shall also forthwith enter a true copy 
Inspection of Notices fairly into a book to be for that purpose 

Notices. furnibhed to him hv the Clov eminent, t ) bo called the “Alarriage 

Notice Book,” and the marriage noti-i* book shall bo open, at all reasonable times, 
without fee, to ill persons desirous of inspecting tl^e same, 
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TIT Tho Marriage BegistrarR, or Registrar of all Districts m the British Territories 
in India, shall rosportively publish all such Notices of marriage , 
Publication of given in their respective Districts by causing a copy of such 
Notices. Notices to be affixed in some conspicuous place in their^respeo- 

tive offices, or, where such RcgisLiars are Ministers of the Christian Kchgiqn, ordained 
or othervMso set apart to the Ministry of the Christian Religion, such Notices shall be 
affixed m some conspicuous place in the Cliuich or Chapel or phi'-e of worship m which 
such Ministers respcctivch ofliciatc When one of the parties intending marriage (not 
being a widow or widowei) is under tweiitv-ono years of ago, ever\ ]\ far ri age Registrar 
shall, within twoiity-fonr hours after the receipt h\ him of the Notice of such marriage, 
send, or cause to be sent, b\ the Post or othoiwisu, a copy of such Notice to all the 
other Al.irrijige Registr.irs (if an\ ) in ihc same T)istricl, who shall likewise affix tho 
same in sonic (■m^picunu'^ place in then own olliccs or Chapels as aforesaid 


TV \\hercli> the oath or deelaiation icquired b\' the Sixth Section of tho said 
Alt of Parliiimeiit, it appears that one of the parties intending 
iiiaiiiagc* (not being a widow oi wndowei) is nndci twent\-one 
jeais of age, the Marniige Registrar sh ill not issue his certifi- 
cate under the provisions of the Second Si'cl.ion of the said Act of 
Parliament until the expiration ol hmrteeii dins aftci the luitrv of such Notice of 
Mainage 


Suspension ofeei- 
tifieale ni the case 
of innitirs. 


Supicme (’oiiit.iiia\ 
order Rogisti.ir to 
issue his certificate 
in less than lourleeii 
da Vs 


V When one of the parties niteudjiig marriage (not being a widow or widower) 
i". nnilei tvveiitv one \ears of age, and both parties nitendnig 

niarnage aie at the tipic rundent in iinv of the Towns of Cal- 

I uti i, Madra-., ^»i LJombav, and .ire desirous of being m.trriod 
in le-s llitUi hiuiteeii d.iv-. after the entry of sue li Notice as 
afoie^ai'l, it ^hall be competent for both paitics intending mar* 
Huge to applv bv petition to the Snpieine Court of such 'I’owm, 
01 am Judgi’ tJiereof, foi an oidei upon the Al.iiriage RegHtrar to wlicaii the Notice ol 

Marii.ige h.is been guen, diiei'ting him to issue his Ceitilieale .it some time before tlie 

expji.ition of the s.nd fourteen ilavs lecjiiiied bv Sei tion J\ of this Act And it«>hall be 
coinpctont to the said Supieme Coint, or .in\ Judge thereof, on -.iidicicnt i.iiibe being 
sliown m their oi his distretion, to make an t>nler uyoii such M.ii ii.ige Registrar diieet- 
ing him to issue his ccititicitc, at am time to be mentioned m the s.ud Older, before the 
expn.ition of tlie said fourteen dajs icrjiiiied bv Set tion L\' , .lud the said Marriage 
Registr.ir, on receipt of (lie >aid omIci, shall proceed tr> i-<.sne his certificate in accord- 
miee thciewith. ^ 

VT The certificate to he issued hv the Marn.igo Registrar, under the provisions of 
■ the Second Secti^i of the said Act of Parliament, may be in the 

li’orm of cortifi- form of S( hcdnli- B to this Act annexed, or to the like ofiect, 

and the ( Jovernmeiit of eai b I-^rrsidency or pl.aco shall furnish 
to cverv Alarriagc Registrar a sullicicnt number of Forms of Certificate. 


Vll. When any Native Christian about to be married, applies for or tenders a 
NoIko of Mairiage, or applies for a certificate from a Marriage 
Registi ir, such Marmige Registr.ir shall ascertain whether ihc 
h.Lid NativcChi isti.in undeistands the English Unguagc.and if he 
does not, the said Aliurrage Registrar hhall translate sucli Notice 
or Ccrtilicatc or both of them, as the case mav be, or shall cause 
the same to be translated, to such Native Christian, in tho language of such Native 
Chiistian, Ol the said Mainage Registiai sb.ill otherwise ascertain whether such Native 
Christian is cognizant of the propert} and effect of the said Notice and Certificate, 


Notice and Certi- 
fieat(‘ to be tr.inslai- 
pd to Native Chris- 
ti.ins 
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VIII. Any person authorized in that behalf may forbid the issue ol the I^Iarnage 

, Registrar’s cortifnato, by writing, at any time before the issue 

ficSe'ma}'^bc foTb^^id' Cortilicate, the word “ forbidden ” opposite to the entry 

^jen of the Notiee of such intended marriage in the Marriage Notice 

j Book, and by siibseribiiig thmeto Ins nr hei name and place ol 

abode, and his or hei character, in respect of cithei of the parties, b} reason cf which 

he or she is so authorised, and the said word “ forbidden, ’’ ‘-o written and subscribed 

as aforesaid, sli.ill be deemed a protest, wiihni the mean i rig of the seventh Section of 
the said Act of Parliament. 

<« 

IX. In all cases wheic a Al image ltMois;trar, acting under the provisions of the 

fouith seetion of the said Act of JAirli.iinent, shall not be satis- 

References b\ the that the person forhiddi ig the is'^ue of the CcrLihc ite is autlio- 

Registrars in ease i i ^ ^ i 

of doubt rizeil n\ so fo do, the said Al image Registrar shall apply 

b\ pi'tJtion, which m iv in all ' isps be on uiist.imped paper , 
whore the district of suelb Registr.ir is within anv of tlu' towns of Calcutta, Madias, 
and Bombas , to blie Supreme Court, ol Judn atnie m the President’} or place within 
which sn-’h dishict, is cmipii'.ed, or li smdi disLiict be not within anv of tin* s.iid Towns, 
then to the -Judge of tlie Zillab or Disirut wilJiin whicli the same is comprised, and the 
said petition shall sLit.e all tlie ( ii< innslances of the case, riml pia\ foi the oidtr and 
direction of the Court «ionc<'ining the '».ime, and the said Supieine Cmirt, oi an\ 
Judge thereof, oi such Judge ol thi’ Zill.ih oi DisLik I, sli.ill lie empowered to examine 
into the allegations of the petition and the cm nm'.taiices of the rase in a sumniarN 
w.i}, and if upon ex.imina1.ion it sImII ai>pe.ii Ih it the jierson foibidding tin* issue 
of such Ceitilicatc is not authon/ed h\ Liw*',o to (!<•, su ’h Siipieme Court, oi anv Judge 
thereof, or such Judge of the Zillali oi Distiu 1 ^Aall dei late tli it the person foihidding 
the issue of sucJi Cci tiiicate is not iutJion/.c.i as af ires.nd, rind that then and in such 
case such Certificate '.hull be issued and tlu* like Proi i .’ding'. mji\ Ur had under the said 
Act of Parli.iinciit in lol.ition to niu h in im igc, as if the is>u(‘ of such Ccitifieatc had 
not been forbidden J)v sucli pcis«Mi \nd m all easC' whine a Mairiigi; Registrar, 
appointoJ to aul within the Tcml'Cics ul anv N.itive Pi nice or St.ite in allianie with 
the Pjist Indi.i Compans , letine nmlcr thi. umvi'^i nis of the sixth Section of the and 
Act of Parli iiinmt, -.h.iil n.»t he iLislii 1 th i(. tlu' person lorhidding the issue of the 
Certificate is not authori<i'd b\ l.i v so to do, the s.ud IM.irri.ige- Registrar -.hall transmit 
a statement of, all the cirennist.iin e, of the r.i-.e, logfthm with all doLiniiGnts and 
papers I el i ting tlun^to, to the ( }overn<>i-C( i.cial of India in CounciJ, and if itshall appear 
to the said ( r.ivenior-f iuneial of India in C lUru il, that the per .on forlnddiiig the issue 
of such Certificate I'- 'not authorized l)v liw so to do, tlic s.ml (Joveinor-denoril of 
India 111 Council sh.ilf dcdaic tb.it thopailv foibidding tlie i''.ne of such eei tilieate 
IS not authorize I a-i aloresaid, and that then and in such o.isc snv.li Ccitificate shall 
be is'juud, and the hue pro. ciulnigs m.iv b.* h.ni under the s.iid A.-t of P.irlianient in 
relation to such Alniiage, as if r,b'' i-.sues of '.iieli Ccrtilicitc liid been foibiddcn b\ 
such person 

X. In all oases whatsoever whore the Marriage Regi-.tr ar icsident in the Tern- 

j ^ tones of anv native Prince or State in alliance wnth the M isL India 

giatrar* in ' Allied Company ha> n fusel to is.,ue bis Cm title. ite, it shall be lawful 
Native State refuses for eithci of tlic p.iit'C'> intciiling Al.irri.ige to apply by petition 
certificate. to the (hivernor-Crener.T,l of India in C mncil, and the said 

Governor-General of India m Council shall bo empowered to examine the allegations of 
Petition, in a summiry w.iy, and shall d'”ide .hereon, and the decision of the said Go- 
veroor-Ganeral of l-idia in Council shill lie ti.iil, and the M.irriage Registrar, to whom 
th^ application wis originally made, shall proceed in accordance therewith. 
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XI. Every Marriage solemn i/iod undt'rthe provisions of the said Act of Parliament 

ITours of Marnagoa lie so aolcmnized between the hours of six in the morning 

and se\en in the evening 

XII. When any Native Christian is inirnod under the provisions of the said Act 
of Parliament, the part\ solcmni/ing the said X imago shall 
ascertain \shetlier such Native Christian understands the English 
Inaiguage, and if he does not| the part} solemnizing the said 
marnage shall, at the time of the solemnization thereof, trans- 

late, or (Mii>^e to 1)0 tianslited, to such Native Christian, in the 
lanJ^U'iRt- of sueli Native Christi.in both the declai.itions made .it such Marriage, in 
pursuance of Seet'on TX of the said Act of Parliament 


Declarations made 
at the Marriage to be 
translated to Native 
Christians. 


XIII. After any Marriage has been solemnized under the said Act of Parliament, 
it shall not be nocessaiv, in, support of such marnage to give 
anN proof m ic'^pect rif t.li»» Notiee of Marrhige, or the Certifieato, 
or the tiansIatioTi tlien‘of rcxipeetiveh ,*or in respeet of the hours 
bet\\(‘en which anv marnagi* msv he solemnized, nr in respect 
to the said translations of the said declirations in Section IX 
of the said Acit of Parliament contained, nor shall an\ i‘VidencL‘ be given to prove the 
contiarv iii .in\ suit touching the validity of such marriage 


Proofs as to N nt lec, 
Ccrtifieate or Hours 
of Marriage, Ae , not 
nece.ssary to (*stab- 
li-.h ^r'linago 


XTV. Kvei} I\Iariiage Registiai who sli.ill l.nowingly and wilfully issue an\ Certifi- 
TVai'iltios ^lairiagt* after ihc expiration of three Calendar months 

aftci the Notice sha'l have be‘ni eiileied bv him as afore-aid, or 
who sh.ill knowing!} and \Mltull} issue, without the nrdci of a comp»‘teiit Court authoriz- 
ing him so to do, any Ci'rtilieaie I^Ianiige where one of the piriii*', intmiding 
Marnage (rioi. liemg a widow'ei or widow) is iindei I wen tv one \ oars of age before the 
expiration of louiteen d.n-^ afier theertT\ of such Notiee, oi an\ Certilic.ite the issue of 
which shall lia\e been forbidden as afo!e-,iid by an\ peison .ijthuii/ed to forbid the 
issue thereof, shall be guiltv offeiou} And everv peison who shall knowingly and 
wilfull} solennii'/e any ]\Iairiage under the pro\iNions nf tlu' said Act of Parliament in 
the absence of .i Registrar of the I )|striet in which '^u. h jMarriage is solemnized, or w’ho 
shall kriowingU and wilfulU sokmni/.e .in\ M imago wheie one of the parties to such 
Marriage (not being a w'idowei or widow') is under ^wenty-one }ears of age within four- 
teen da\s alter tliu entry of the Notice of IM.iiiiage, no older foi the i.ssne of a Certificate 
in less than fourteen days h.iviiig been made b} a lompelent Cour^, shall he guilty of 
felony 

X\ I’he ^Marriage Registiars in t^e Territories of any 
Nativi- Pi nice or State in alliance with the East India Company, 
shall tiansmii 4lie Ceitific.ites niontiuned and referred to m the 
twelfth Set tioii of the said Act of Parliament to the Secretary 
for th<‘ Koicign Department of the Oovernmont of India. 


Certificates of 
Marriages in Allied 
Native St.ites lo be 
transmitted to Si eie- 
tar\ , (V I 


XVI Every person who sh.ill knowingly and wilfully make any false oath or 
doelaratit)!!, or sign any false Notice or Certilicatc, required by 

Punishment for P.iiliainent or this Act, for the purpose of pro- 
making false oath ^ i 

or det laration curing any M.iiii.ige, and every person who shall for bia the 

issue of .1 Marriage Registrar’s Certificate, by falficly represent- 
ing himself or herself to be a per-on whoso consent to such j\larriage is required by 
law, knowing puth represcniatioii to be false, sball on conviction, suffer the penalties 
of Perjury . 

Limitation of Pro- XVII Every pro‘-ecutinn under thiR Act ehall be commen- 

secution. 00 ^ within the space of two years after the offence oommittedi 
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XVIII. The CJovcrnor-GenGral of liidia in Council may appoint .inv Co\enanted 
or Uuco\enAnted Soiv.iiiLof the Corapany, bt-'nip .i (yhnsti.iii, or 

Appointment of Minister of the CLnsfci.iu Religion, ordmiiod ni otherwise 

Registrais in Allied ; . . . 

Native Slates and ‘'<^t apart to the INlinisti v of the Christian leligioii, aeeoidin^ to 
as to their fo^,s the U'.agc of the persuasion to which ho may bdonj;, t«» Vic a 

MarruiRc Registrar in aii\ District, to be assigned b> the 
Crovemor-Geiieial ct India m Council, in aii\ plaic within Ibc Tciritones of an} Native 
Prince or State in alliancG with the Pa-^t [rulia Compinv And tin* said Mainagu 
Registrar shall be entitled to receive the following fees, tint is to sa> lor leceivmg 
each Notion of Marriage, oiio Rupee, for publishing e leli Notice of iMairiagc, ,^\vo 
Rupees, for the issuing of oat h CcrLilKate, Ik e Rupee'., foi eveiy Mairiagc forbidden 
oi Protest t*nter('d, ten Rupei s, .iiid loi rouisterjng ( ach Miiitiage, ill u*e Rupees, and 
all such fees shall lie lu counted for and paid over bv the Maiiiagc Registrai to the 
Government Tre isurv , .I.S 111 ilie ud \».t of Pai li imcnt mentioned Piovided alvvajs, 
that 111 aiiv c.is(‘ lu whn Ii il sh ill appe.ir to the satKfa<‘Lioii uf tlic Marriage Rogistrai, 
that the paities nili*ndnigi^Iarnage oi 'M,iirn*J, uiidot the provi'.iuns of the said Act of 
Parliament, aie in indigent < in uniilante'^, itsh.ill .ind iiiav be lawful loi the said 
Marriage Registr.ir, ni In-. dKcietion. t'» leiiiit vmie p.nt, but not more than three- 
fourths, ol the said fees icsp" iivelv. iii.l in e.ieli and e\i rv sik h ease of, remission of 
fees, the Mirnag» Regi,-,trar sh.ill n p»el the < iri iiiiKtiiKcs theicol, and the grounds on 
which the rome sioii is made Im tbi mlonn.Ltion of the Govenior-Gi'ueial of India in 
Council. 


XIX. It -hall li 

Salaries of Regis- 
trars. 

as thev shall think hi 


lawful loi the < lovei niiiLiil of i ,ich I'lesideniN or place to pay 
.inv one ]Maiii.iig< Uegi-Lr n <il Oaleutla, Madias, and Bonibiy, 
Ol of an otliei IhsLi let w here a eoiisidciablc nuiiibci of poisons 
hkeh In .K.ul iliL i»-elvo- d tin . Altaic icsidont. such salaiv 
not i xeeednig the smij ol oinjiany - Rs ,‘>0 per montli. 


XX. When tlioic is oiil> one M.nnagc Ri'gisii ir in a DisLik t, and such Registrar 
is ,i))-.ei)l fioiii su« h Distiut, 01 ill la 111 case of the death of 
Provision in case M.iiriage Rcgish.ir in a l>i-.lri(l, or of an\ tenipoiary 

Marriage Regis tra?^ vaeaiKv in such I'llue, the ’\lagntr.ite (d such District shall 

u las, mid he, Maiiiage Registi.ii thcieof dining such .Lhsence, 
illness, or teiiipoiaiv vaLiincN as .itoicsaid 


XXI. E vcM>» M.irriage-Kegislrai , or othei person wlio shall have the custody for 
* the time 1m ;ng nl the Kegistei of ]Mariiages undei this Act, shall 
Searches may be ,ii .dl rc.isonabie tune-, .ilbiw' .seaiclius to bi made of any 

made and Cci till- ^ Kogisler Rook ni his ciKtod}, and sh.ill give .i copv , certilicd 

ca os given. under hi- band, of am enli\ oi i-iit'ic- in the same, on the 

payment of the fees heieiuafU'i iiu’iitioned (lh.it is to -.ay), toi i'\ei\ soaich extending over 
the period of not more Lb.in one \imi, (he uiiji (d oiu* Rupee and fou- .iiinas additional 
for every additional ven, and the sum ol one Rupee Ini uveiy single Certitleate, .ind all 
such fees, shall be accounted for and paid over bv the JMarriagc Registr.ir to the < Tovcrii- 
mont Treasury 

XXII Evcr> pel son who shall wiUully dcstioy OL iniure, Ol c.iuso to be de stroyed 
* or iiijined, an\ su( li Register linok. oi the eounteifoil Cortili- 

Ponalt} for des- l.iLcs theieuf, ui am p.ii t of u i lilu-d eopv tliereol, or shall falsely 

iroyiug or falsifyng i,i,,ke oi eimuteilciL, oi cau-o to be f.Ll-.el\ ni.ide oi eoiiiitei leited, 

RegiKter Book, Ac Register Rook, or cd such i ountei foil Ceitili- 

cates, or of eeitified copies theieof, or -ihall wilfullv insiil, oi eaiKc to be inserted, in 
any Register Book, oi i ouiiioib'il c opy or ei itiiicd cnp\ tluicot, inv f.iJse entiv of anv 
Marriage, or phall willulls gne anv faUe Ccit.uk up, oi shall eerijf\ .in\ wilting to be a 
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copy or extract of any Register Book or counterfoil copy thereof, knowing the same 
Register Book oi countoifoil cop\ to be false in any pa it thereof, shall bo guiltj^ of 
felony. 


XXITI Any person charged with the djitj of registering any Marriage, who shall 
discover any error to have been committed in the rform or sub- 
Accidental errors stance of any such entry, may, within one calendar month next 

may be corrected after the discover\ of such error, in the presence of the parties 

married, oi, in case of their death oi absence, in the presence of two other credible 
witnesses, who shall rO'>pcctivcl\ attest the same, correct the cironeous entry according 
to the truth of the ca^e, liy entry in the* margin without any alteration of the original 
entry, and shall sign the marginal cntr\, and add thereunto the dav of the month and 
year when such correction ^hall he made, and he shall make the like marginal entry’, 
attested m the like mannci, in the counterfoil ceitiliciitc thereof to be made by him as 
in the Sind Act of rarliamcnt mentioned, and in caso such counterfoil Certificate shall 
have been already transmitted to the Secretary of (lovornmont of the I^reeidency or Place 
within which he resides, he sliall make and transmit in like mhniici a separate counter- 
foil Certificate of the 01 iginal erroneous eiitrv, and of the maiginal correction therein 
made 


XXIV. toothing in thu Act contained shall be emistruod to exiend to the Regis- 
ti.iLion Marriages whu h may be solemin/ed in India by persons 
CtMtain Registeis j Orders, or under the provisions of the Act of the 58tli year 

of King (Jeorge the Third. Chapter 84, m, to the RegisLiation of 
.11 ly Mam age solemn i/.cd between ui\ two pei sous prulossiiig the 
Jewish roligioii, and nothing herein lontaimd, shall aftcet the' right of any Oliieiatmg 
^linistei to leccive the fees imw usiia^/\ paid for the pcrfoimariee or legistration of any 
M<ii riagc 


of IMamagc may bi^ 
l.epl as horctofoii' 


Petitions to bo on 
unstamped papen 


XXV All petitions piesented in pursuance of Section V 
of till' said Act of Parliament, mii\ be so presented on unstamp- 
ed paper 


Commencement of XXVI. This Act shall commenLe and lake cllcct^roiii and 

Act. aftei the b’list day of Febiuaiy, 1852. 
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SCHEDULE A. 

. Notice of Marriage, 

To Mr John Cor, a Registrar of the District of Calcutta, in Bengal. 

I hereby give yoa Notice, thiit a Mariiage is intended to be had, within throe 
Calendar Moliths from the date hereof, between me and the other party herein named 
and desciibed. 



1 

© ' 

place 

uild- 

arri- 

lem- 

I 

! 

o 

1 

a '■ 

o 

1 

' 0] 1 
S) 

1 

7 ' 

© 1 


o 

rS 

« . 

.a 

P-) 1 

, ^ 1 

I 5F , 

*0 



a 

ed 

a 


I 

X 

a 

CQ 


o 

eS 


O 


'tJ 


I S 


!• 


a 

ea 

« 




tL 


O 


§ 

I 


.a 

QC 


CO 


^ I 


5 ! - « 


5^5 "'g 

^ cx. ij. N 
^ C 1 s 

u 


c 

2 


2 

“ S fl =3 -S* 

Ph 2 ^ - 

s.-g-e 

a> 

■M -5 , £ S 
C ° 

^ -*j j; 'O 


Witncbs iii\ baud this Su'lh dci\ of Mtiy, Ofu: Thout>nnd Eight Hundred and Fifty 

two. * 

(Signed) Jameb Smith. 

(The Italics 111 this Sehedule to be hik’d up at the eiOie mdN bo, and th^' blank 
division thereof is only to be lilled up when one of the I’liities li\cs in anothei District ) 
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8CHEDULK B 
Registrar's Certificate. 

I, John Co 2 , A Ragiitwr of the Distri'-’t of Calcutta, in Bengal, do hereby certify 
thit on the fith day of May, Notice was dulventerei in m\ Marriage Notice Book of the 
said Dihtrict, of the Mairugc mteiidtid betvvcen the parties therein named and described, 
delivered under the hand of Jaynes Smith, erne of the Parties (that is to say)' 
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Dale of Notice entered 6th May, 1852 The issue of this Certificate has not been 
Date of Ceitiheate given tiiHh May, forbidden by aii\ I’crson authorized to 
1852, forbid the issue thereof. 

Witness iii\ hand this Twentieth da} of Mayt, 07ie Thousand Eight Hundred and 
Fifty-two, , 

(Signed) * John Cox, 
Registrar 


This Certificate will be \oid, unless the Marriage is solcuiiiizcd on or before the 6th 
da> of August, ]&52, * 

(The Italics in this Schedule to be hlled up as the case may bo, and the blank divi- 
sion thereof is only to be filled up when one of the Parties livts m another District.) 



APPENDIX III. 


887 


MARRUGE OF CHRISTIANS ACT. 1801. 

(ACT XXV OP 18«4.) 


• T/z/.s .‘Id in repealed hij Act V of ISGo. 

Whereas it is expisluint to prDvide further fur the solemnization of marriages in 
Preamble India of persons piofoft'.ing the Christian Religion, it is enact- 

ed as follows 


Part i. 

-IlS to the persons by u horn Mayri,aqe may be solemmzedt 

I. Prom .ml after th' first day of July, 1804, no marriage 
between ppp'^ons, one of wliom is a person, or both of whom are 
pej-sons, pr ife^'.ing the Christi.iii Religion, shall be solemnized, 
exr (‘pt ill a'l'oidaiife with the pi ivisions hereafter stated in 
this Act 

II IMarriages in.i} be sobsiinized in India — * 

1st Rj an\ peisivi who h.i". reeeived episcopal ordination, provided that the 
marriage be solemnized iceordiiig to the rule-., nh* , et‘reinonie'>, and customs, of the 
Church of which such person is a Ministei 

2nd. By aii\ (b'rgNm.in of tin- Church of Scotland, provided that such marriage 
bo solemnized according to the ruh ^ iite',*ci‘rcinonu*s, and i ustoms, of the Church of 
S'-otl.ind • 

Hrd By, or m the prc'.oncc ot, .1 M im mo R‘*gisbr.u under the provisions of the 
Statute 11 iiid 15 Vic., cap 40, 01 of Act, V of IS, 52 \f,n f/iruio e/h'cf to the ptovisiona 
of nn Act of P u hament pn-ssul in the I'tth of the teopi of Her present Majesty, 
instituted an Act for Mayyiaife^ in India) ol the ( Tt)V’eriif-»-( leneral of India in Council 

4ih j Rv aiiv Minister ot Hi'lign^ii who, umlfi the provisions of this Act, has 
obtained a license to soleiiini/c niain.ige^ 

rUh H\ any poison who, with n -ipect to in images lictwocn Native Christians, 
shall have received under the provisions of Pait V of thi^ Act, a license to grant 
certificates of marnago 

HI. From anS after the first dav of Julv, IHdl, the dci l.aration siid certificate 
required b> the St.it iilc 5S ( h-o lll,,c.ip .si md Act XXIV of 
Declaration and^ 1 m(«0 {foi the snlemnizat um of Mai iiaqes in India by ordained 
certificate no longer MinisUi^ if the Clinich of Seotland), of tin* (Jovernor (loneralof 
required. India in Council, sliali be no longer required 

IV From and aftor the fiist dav of Julv, 1801 , the (lovernoi-f roneral of InUia in 
Council, the (lover noi-, of Madras and Bomh u 111 Council, and 
Licenses to solem- the Lieuteiiaiit-dovcrnois ol Bengal, the Noith-\V' stern Tro- 
mze marriage b> yiiices, and the Punj.ib, shill have autho ity to grant licenses to 

whom to be gran te j^jinistcrs of lioligion. to solemnize marriages within the 

territories subject to such G.ivcnioi-Cciicrtl, Governors, and Lieutenant Governors 
respectively. 

V Fiom and afritr th»' first dav of July, 1804, all marriages 
Mariiages m otherwise thin ic accordance with the 

nized otne i wise man , , . r 1 ..uni n a 

according to this Ai I prov sioiis of bee tinii" I and 11 of ihia Act. shall be null .md 

to be void void, 


M.irriage between 
persons proh'-^sing 
the Chri-ti.i 1 Rjh- 
gion to be solemni- 
zed according to the 
provisions of this 
Act. 

By whom to be 
solemnized. 
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VI. All marriagoB Boleinnized in India before the first day of July, 1864, by persons 


Marriages alread} 
solemnized by cer- 
tain persons to be 
deemed valid. 


who have not received episcopal ordination, or who have not 
otherwise received express authority to solemnize such marriages 
under Acts of Parliament^ or Acfs of the Governor- General of 
India in Council, if n'ot otherwise invalid, shall be deemed valid 
to all intents and purposes. 


PART II. 

As to the mode of solcmnxzinq Marriage& under this Act. 

Koticc of intended VII. In ever \ ca^e of intended m image between persons, 

marriage to Mhoin one or both of whom shall lie a person or persons professing the 
ofnotiS^^*^ Christian Religion, otherw isc than — 

Jsf —Under the provisions of the Statute 14 and 15 Vie , cap 40. nr of the said 
Act V of lH5t2, of the (lovernor-( Jeneral of India in Co'un nl , or 

— By a Cleigjman of the Church of hhigland according to the rites, rules, 
ceremonies, and customs, of that Church , or 

3rd — B\ a Clergyman of the Church of Scotland according to the rites, rules, 
ceremonies, and customs, of that Church , or 

4th. — B>'a person who has received a Iweiiso to grant certificates of marriage 
between Native Christians under the provisions of Part V of this Act. 

One of the parties shall give notice in writing according to the form prescribed by 
the Schedule A to this Act annexed or to the like oiTts t, to the Minister of Religion 
whom he shall desire to solemnize the said inariiage, and shall state therein the name 
or names, and the profession or condition, of each of the paities intending marriage, 
the dwelling place of each of them, the tiiiu* (not being less than four da\H) during 
Proviso which each has dwelt there, and the Church, Chapel, or other 

place of, or generally used for, public worship, or the private 
dwelling in which the m<irriagG is to he solemnized 


Provided that if either paiti shall ha\e dwelt in the place stated in the notice 
during more than one calendar month, it may be stated therein, that he or she has 
dwelt there one month and upw'atds Provided also that at anv place or Station whore 
there IS a Church or Chapel, or other bui'ding gmierally used for public worship, no 
Clorgjman of the Church of England shall srilemnifc a marriage in a private dwelling or 
in any place except in such Church, or(’lMpel, or other building generally used for public 
worship, unless he has received a special license authorizing linn to dd so from and under 
the hand and seal of the Bishop of the liiocese, or from the Commissary of such 
Bishop. For such special license the Registrar of the Diocese sbal^be entitled to charge 
such additional fee as the Bishop of the Diocese may sanction. 

VIII. The Minister of Religion to* whom such notice shall have been delivered, if 
he shall be entitled to officiate in the Church, Chapel, or place of 
Publication of qj. generally used for, public worship, in which it is intended to 
such notice. solemnize the said marriage, shall publish every notice of 

marriage received by him, by causing the same to bo published and affixed in some 
conspicuous part of the said Church, Chapol, or place of or generally used for, public 
worship, in which it is intended that the said marriage shall be solemnized If sVich 
Minister of Religion shall not he entitled to officiate as a Minister in such Church, or 
Chapel, or place of, or generally used for, public worship, he shall at his option either 
return the said notice to the poison delivering the same to him, or shall deliver the same 
to some other Minister entitled to officiate in such place of worship, who shall thereupon 
cause the same to be so published and affixed in the said Church, Chapel, or place of, 
or generally used for, public worship. 
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TX. If it be intended that the marriage shall be solemnized not in Church, Chapel, 

or other place of, or generally usod foi, public worship, but in a 

Notice of intend- private dwelling ,the Lliiiister of Religion receiving the notice 
6Q marriage in pri- , . — 

vate dwelling. prescribed in Section VII, shall forward it to the Marriage 

• Registrar of the I*)i strict, who shall affix the s.ime to some cons- 

picuous place in his own office 

X When one of the parties intending marriage (not being a widow or widower) la 
Notice when one twcnt\ one years of age. every Minister as aforesaid who 


of the parties iiitoud- 
ing marriage is 
under twenty one 
years of age. 


shall rpceivc such notice and who ahull not forthwith return 
such notice to tle^ party delivering the same under Soctioif VII I, 
shall, within twenty-four hours after the receipt by him thereof, 
send or cause to be sent by the post, or otherwise, a copy of such 
notice, to the Marriage Registrar of the District. 

■ 

Xf The Marriage Rcgistiai of the District on receiving 
•any such notice shall alhx the same to some conspicuous place 
in his own ollice 


Publication 
such notnee 


Senior Marriage 
Registrar 


XII If tliiTc be more ^Marriage Registrars than one in any Distnc^t, the Local 
( Joveiiiment shall appoint one of -.ULh Registfars to be Senior 
!di!iiige Uegi‘'trai , and sui*h notice as aforesaid sball be sent 
to sueh Si'iiiji Main ig(‘ Ri'gistr.ir, who, on receiving the same, 
shall, l)esid(‘s affixing it in the manner laid down in the last 
preceding Section, send or cause to he sent a ( opy of such notice to all the other 
Marriage Registrars in iho same Distrn <4. wdio sh.ill likewise alhx the same in their own 
Offices or Churdies, Chapel-., 01 pla'*os ol wi is^ip a-, .iforesaicl 

XIII. An\ ^linister of Religion wnosl’ill consent or intend to solemni/e any such 
M.imag<* as aforesaid <mi h ing r«M[iiired so to do In or on behalf 
Issue of certificate thepart\ 1)\ wlmni the notics* w.is gi\en, and upon one of the 
of notice given and * 4. i 1 1 j i i 

decl'iritioii made pirtu-s intending marriage making sui li declaration as is horein- 

^ aftei reijuire'l, shall issue uiiJei his hand a eertihcato of such 

notice having been given and of such dccl ir.ition having liei 11 mide provided no l.iwful 
impediment aeeoidiiig tii the law' i»f J^liigUnd bn shown to the 
satisfaction of such iiiinislei wh\ such i ertifieate should not 
issue, and thi issue of such ceitilic.ite shall not hii\c been sooner forbidden in the 
manner licrciii.ifter meiitiuiicd, bv aiiv pc'rsun autbonzi'd in that behalf 

XIV When by such declaiatioii it appeals, oi when it is otbeiwisu known to such 
]\rinistei of Religion, that one of the parties lutending marriage, 
not being a widow or widowei, is uiuIlm twenty one years of age. 
such !Mini^lcT sh.iU not issue such cortiticatc until the expira- 
tion of fourteen days after the rei'eipl. hv him of such notice of 
mariiage 


Proviso, 


Certificate 111 cer- 
tain cases not to 
issue until foiiiteon 
daj^a after receipt of 
notice 


XV. Before any such certificate as aforesaid shall be issued by any su h Minister, 
one of the parties intending marriage shill appeal personally 
• Declaration to be before such Minister, and shall make a solemn declaiation that 
made before issue of believes that there is not an\ impL'diment of kindred 

certificate. affinity or othei lawful hindranci.* ..o the said marriage, and 

when either or each of the paities, not being a widower nr ividow. ir under the age of 
twenty-one years, that the consent of the person whose consent to sucli marriage is 
required by law has been obtained thereto or that there is no person resident in India 
having authority to give such consent, as ihc case may be. 
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XVI. The father, if living, of any party under twenty-one years of age, such party 
not being a widower or widow, or if the father be dead, the 
Consent of p.ircnt guardian or gu-irdiins of the person of the party so under age 

necessary when i,T,^vfully appointed, or one of them, and in case there be no such 

guardian then the mother of such party shall have authority 
to give consent to the marriage of such pirt}, and such consent is herob\ r^iquired for 
the marriage of such part\ so under ago, unless there he no person authorized to give 
such consent resident in India 


XVII. Ever\ person whose consent to a marriage is icciuired as aforesaid, is hereby 
^ authorised to prohibit the issue of the certificati* by any ^Iinis- 

What persons may afon'said, a’i an\ time before the it-sue of such certificates 

ti^fi^\^^^b\ ''notice^*'' notice in writing to such ^Iinistcr, subscribed by the person 
authorised as aforesaid, with his name and place of abode, and 
his or her ( haracter in respect of cither of the parties, bj reason of which he or she is 
so authorised 


XVIIT If an\ such notice prohibiting the m.iiiiage shall be received by such 
iMinistci as afoits.ud, he sliall not issin* his certificate, andshall 
Ministci how to sdleinni/e the s.iid marnaee until he shall have examined 

proceed on receipt of the nutter of the s.ii-l prohibition, and shall be Sritisfied 

such notice, Ac • ^ ’ 

that the person prohibiting the si id niairiage is not authorized 

b) law so to do, or until the notice of the sinl piohibition be withdrawn by the person 
who g.i\c the same 

XTX When arn Native Christian about to be married tal.es a notice of marriage 
U) a Minister i»f Ueligion, or applies for a certilicate from such 
]\Iiiiistci , such Ministci* shall, Irefore issuing such certificate, 
asecilani whethei^such Nativ( (<bri 8 tian is cognizant of the pni- 
poit and effect of the said notue or certificate, and if not, shall 
translate oi ean'^c to bo tiaiislated the said notice or certificate 
to siieh Native Christian in the language of such Native Christian, nr in some language 
which he understands 


rroeeedings before 
issue of certificate in 
the case of Native 
Christian'. 


Nor 111 
cate 


of eerhli- 


XXT. AftM the 

After i‘-sue of 
certificate, niani.ige 
may be solemn i/cd 


XXII Wheiiev 

CertilK ate to he 
void if marriage be 
not holemnized with- 
in two mouths. 


XX Till* eerlifiearc to be issue i b\ such Minister .avafore- 
said, nn\ lie in the form prescribed bv the Schedule B to this 
Act annexed, oi to the like efToct. 
issue of the certiticite b\ such l^lmister of Religion, marriage ma\ 
he soleinin/ed betw'con and b^ the parties therein described 
according to such f«)rni or ceremony as such* Minister shall 
sec fit to adopt Pri)\ided that it bo solemnized in the presence 
of at least two witnesses \ 

er a m imago is not g^olcmiiized w'lthin two calendar months after 
the date r>f the ceil ijicatc which shall have boon issued by such 
Minister as aforesiid, sui h cei till' ate and all other proceedings 
thereon shall he \ »id, and no person shall proceed to solemnize 
the said marriage until new notice shall have been given and 
certificate thereof issued lu the manner aforesaid 


XXIIT. Provided that whenever any mariiage has been solemnized by a Minister 
of Religion in accordance w'lth the provisions of Part I, of this 
Proof of maniage it shall not be necessary in support of such marriage to give 

the**^*^provis?ons '^o f proof in respect of the dwelling of the parties, or of the con" 

Part I of this Act whose consent is thereunto required by law, 

or of the notice of marriage, or of the certificate of the transla- 
tion thereof respectively, or in respect of the hours between which the same may have 
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been solemnized ; nor bhall any evidence be giicn to prove the contrary in any suit 
, touching the validitv of bueh uiarri.i.ge 


PART III 

• Time io7 aole^mmmq Mninaqr^ 

XXI\ . PjVorv iiidiiriii^e ‘•oK*uini/(‘(l in Jiidii fnnii .irid riftci the tiist di\ of Jul>, 
IKGl, b\ .in\ yi'rsnii who li.m rootMvod cpi^eopiil ordinal ion, or by 
which '^marridgpl^ To Clergyman of Lho Church of Scotland, oi by any MmisLor 

be solemnized licensed under thi-. Act to solemnize niarriiiges, shall be solem- 

nized between the houi'v fif six in the morning rind seven^n the 
cviiiing But the pio\isions of this seition Juill not. .ippl\ to n C’hrgMniin solemnizing a 
marmigc uudci a spcLi.il license pci iniLting Jiiiii to do so .it any hour other than between 
six in the inoiniiig and -.t \cn iii the evening, fioiii and under 
I’loviso tin* h.infl and seal of the Hi'-liop i^f the Dmeesc or from his Com- 

mis'.aiv P"or siii.h spivi.il license the Begislnir of the Diocese 
bhall bo entitled to ctiirgc such additional fee as the Bishop of the Diocese may 
sanction 


PART IV 

a4s to (tie lieqistrotion of Mtnufufcs in huiin 
XXV. All maniages solcmni/cJ in Indi.i lioin and .iltci the First d ly of July', 
Maniigos with between pi rsoir !• »th oi one of whom shall profess the 

cci tain exceptions to C'hii'.tian RLligum, • \i • pi ni.imaue ^obminized under the said 

bo registered as here- SL.it.ute 14 and ,15 \u , eip 10 .ind the s.iid Avl\ of 185*2 

inafter proscribed ( roveiooi-fh-ner ^1 of Indii iii (’oiineil, ''hall be registered 

in the manner hereiiiaftet prcsiribed i'to\ idui th il no omission or defect in such 
Proviso. registiation shall invalidate any mainage nob otherwise invalid 

XXVI to XXXIX Obsolete 
These provisions 

not to apply to XL. Xfithmg contained in this p.iit of this Act shall apply 

Registers or certi to t,he Register oi eerlitn ate of .in v mar i lagi* solommzod under 
ma«“gerLlX>uT. -'-1 SL.Uut. r I aa.l 10 V.c . , ,.p 10, or the .a.d Act, V cl 

od by Maiiiago 1H52 of the Dovernoi-i lerieral of linli.i in Council 
Registrars. 


PART V 

As to the Mairiagc of certain Native Christians. 

XLI And whereas it is expedient to make provision for- the marriage of certain 
Native Christians to whom the provisions of the said Statute 14 
Provision f o r jg ^ the ‘^aid Act V of 1862 of the 

NaTvcI^tastiansT" < lovcrnor-t.rcncral of India m Council aic found not to he suit- 
able, it shall be lawful fm the Local (lovcrnment of any Presi- 
dency 01 place, or the Chief Commissioner of .-uv Province , to issue a heoiisc to any 
person, authorizing him to grant certifi(atcs of marriage between N.itivo Chubtians, 
l^eing converts from any religion in India. 

XLll. Ill shall not be a necessary prclimiiraiv to the gi.iiit of a certificate by any 
person licensed under the last preceding Section, that any 
notice of marriage should have been given by cither of the 
parties to such mi rriagu, oi th.it any certilicate -.hould have 
been issued of any notice having been given undci the provisions 
of the said Act V o lf-.52 of the Governor-Geneial of India in 
Council, or othcrv'ise, ind every mainage between Native 


No notice neces- 
sary before mainage 
but certificate of 
marriage may be 
given. 
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Condi tioni). 


Christians as aforesaid applying for a certificate under ihis part of this Act, shall be 
certified under this part of this Act if the following conditions 
be fulfilled, and not otherwise — 

1. The age of the man intending to be married shall exceed sixteen years, and the 
ago of the woman intending to be married shall exceed thirteen years. , 


2. The mail and the woman shall not stand to each other within the prohibited 
degrees of consanguinity or affinity. 

3. Neither of the parties intending to be married shall have a wife or husband still 
living, 

4*. In the presence of the person so licensed and of at least two witnesses, each of 
the parties shall say to the other— 


" I call upon these persons here present to witness that I, A 15 , in the presence of 
AlmightU Crod, do take the, C.D , to be inv lawful wedded wife (or hubband),"' or words 
to the like effect. 


5 That such dcclardtiuii be made between the hours of ■ six m the morning and 
seven in the evening. 

XLIII. When in respect to any marriage falling under this part of this Act, the 
conditions presoiibed in the last preceding Section shall have 
been fulfilled, it shall be the duty of the person licensed as afore- 
said, in w’hosc presence the s.iid declaration shall have been 
made, to giant a certificate of such marriage on the application 
of either of the parties to such marriage on the payment of a fee 
of four annas. Such certificate shall be signed by such licensed 
person, and shall beroccncd as conclusive evideiice of such marriage, having been per- 
formed, in any suit touching the validity of such marriage, and no evidence to prove the 
contrary shall be received m anv such suit 


On marriage (the 
conditions having 
been fulfilled), 
licensed person to 
grant a certificate 
thereof 


XLIV, XLV. Superseded. 


Marriages per- 
formed under the 
provisions of Section 
XLII to be valid. 


XL VI All inairiagcs perfoimcd between Native Chri.stiaiis 
as aforesaid, in aecoidintc with the piovisioiis of Scctioji XLII 
of this Act, shall be good and valid to all intents and purposes. 


XLVII A Register Book of all mairi.igcs of wjiieh certificates shall be granted 
under Section XLIII of this Act, shall be kept by the person 
be^G^t^^^*^ Book to granting such ccitificates in his own vernacular language. 

Such Registei Book shall be kept according to such form as the 
Local Government shall from tunc to time prescribe, and true extracts therefrom, duly 
authenticated, shall be deposited at such places and at such times a4 the Local Govern- 
ment shall direct ^ 

XLVIII. EverN person licensed under this Act to grant ccrtificaks of marriage, 
and who shall have the custody of a Marriage Register Book 
Searches to ho al- under the last preceding Section, shall at all reasonable times 
Boo^^ the Register search to he made in such Book in his custody, and shall 

give a c(jp\ ccitified under his hand of any entry or entries in 
the same on the pajmont of the fees hereinafter mentioned that is to say — for evqjy 
search extending over a period not exceeding two vears the sum of eight annas, and 
two annas additional for every additional year. 


XLIX to end and Schedules. Obsolete and superseded. 

[Repealed b\ Act V 1865, which came into operation, 1st May, 1865. Parts possi- 
bly affecting aii} question of the validity of any marriage are retained , the rest, not 
being of use for rfforence, and being superseded, are suppressed.] 
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THE INDIAN MARRIAGE ACT. 1865 . 

(ACT V OF lK(;r,.) 


1 Iiif^ Act 18 rcpcalctl {e.rcept as ta Slniits SctiI('})Jcnt^\ hi/ 
Art XV i>l /.s;!> 

Not m foice iii British India 


Whcroiis it IS cxpcdu'iit to piovido fuiHm for the soleiinii/.ation of marriapjbs in 
liidi.i of pi rsons pjofo'snip; the Christian Religion, it is enacted 
cis follows 


Preamble. 


Shoit Title. 


Viehvnnaj y. 

1 This Acl iii.i\ bo oitod .IS “ThclndiJ.ii Mairi.igc Act, 
iShfj." 


II. This Act shall evtend to .ill Tomtuiii's l.h.it .no or sh.ill boo.iino vested in Tier 
^hiJc-itN or hci sill I f* -.iiFs 1)N till St.ihili* ' 2 ] ,ind 2‘2 Vic . cap. 
mcViocinciiTof Aot*^ ontillcd “An Act fe>i the hcLlci GoM'innn'nC of Indi.i, ' and 

shall ..oinjiicnco .tinl foiuo into opciation on the First day of 
Mav 1865. 

Ill Fiom .iiid after the common, oincnt of tin- Act, \(*t XXV of isru (to pro- 
Act \\V of 1H( 1 fiathet fot the soh^niui^ itwn of maniaqes in India for 

repelled" vtofessmy the Cmi\ti,ni Itclufinn) is icixMlcd except .is 

to the iccoici} and .ipj*4ic' iLion of .m\ pcii.ilt} foi .my otlciioc 
which shall h.ive liccn oonimitU'd hofoie sji h « omiucntonK'nli 


Intel piet.itiun 
clause. 

"*Churcli of Eng- 
land ” 4 

“ Anglii an 

“ Church of Smt- 
land ” 

“ Church of Runic " 
"Roman Catliolie.” 

/ 

“Church. ” 


"Minor. ’’ 


“Native Chris- 
tians.” 

“ Section. 

“ Month ” 

“Year ” 

“ Local Govern- 
ment. 


IV. Jn this Act, unless trier.* is something repugnant in 
till* snliieel oi (Oiite\l.— 

“Chuiih of Kngl.ind ’ .ind ‘ Xnulican ’ mean .ind a))pl> to 
th(‘ ( nitod Chui.h of Ern>l.iiid ainl Irehind as by law esta- 
blished 

“Chinch of S( .Aland ” means the G-huich of Scotland as b\ 
law est.iblished 

"Chinch of Rome” .ind “Homan C.ithnlie ’ mean', and 
apply to the Church w'hich regards the Pope ot Rome as its 
spiritual he.id 

“Chinch ’ sh.ill include .in\ Chapel oi other building 
generally used for public Chiistuin worship. 

" Elinor ’ moans a p.*rson who has not ooiiipLcted the .ige of 
twent\-onc >ears. 

“ Native Christians ” im ludes the Uhiistian dusccndaiits of 
Natives of India coineited to Chiistianity as well as such 
converts. 

“ Section " means a Section of this Act. 

“Month ’ and “ Yeai ' re^pcctivdv means month and year 
reehoned according to the liiiLish Calendar 

And, 111 aii> p.irt of liiilibh India la which this Act shall 
opeiate, “ Local ihnei iimoiit ’ sh.ill mf an the poison authorized 
to administer Executive Government m such part. 
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Part i. 


As to the person by whom I^Jarriage may be solemnized 


Marriago between 
Christians to he 
solemnized aecord- 
ing to the pro\i- 
sions of this Act. 


V. From and after the oommoncomeni of this Act no 
marriage between persons, one or both of whom shall profess 
the Christian Religion, shall be solemnized, unless iii accord- 
ance with the provisions of the next following Section 


Bv whom to be 
solemnized. 


VI. ^larriages may be sqlcmiiized iii India — 


1. B\ any person who has received episcopal ordination, piovided that the marriage 
be sSiemnized according to the rules, rites, ceremonies and customs of the Church of 
which such person is a A] mister 

2. By any Clergyman of the Church of Scotland, provided that such marriage be 
solemnized according to the rules riLos, ceremonies^ and customs of the Church of 
Scotland. 

3. B\, or 111 the presence of, a Alanirige Registrai unddr the pioviaions of the 
Statutes 111 and 16 Vic., cap. 10, oi of Act V of lH5‘i {foy giving el/ect to .'he provisions 
of an Act of Parliament passed in the lolU year of the reign of Her ptesent Majesty inti- 
tuled an Act foj Marriages in India) of the (fovernor-f Iciieral of India in Council. 


4. B> an\ Aliiiistcr of Religion who, undci the provisions of this Act, has obtained 
a licciise to solemn i/c mart i ages 


5 Bv any person who, with respect to maiiiagcs betweru Native Christians, shall 
have received, under the provisions of Part V of this Act, a liccnsi’ to grant certificates 
of marriage. 


VII. From and aftci the Lommencement of this Act, the declaration and certificate 
loijuircd hs the Statute 5 ^( 100 . Ill,, cap 81 and Act XXIV 
Declaration and of 18G0 (/o? the solemnization of ma triages in India by ordained 

required^ ongei Ministers of the Church of Scotland) of the (lovornor-ilcncraLof 

India in Council, shall be no longer required. r 


VIII. From and after the connneiu einont of thi** Act the (rovornor-(Telieral of 
India 111 Council, the (loveriiors of Aladias and Bombay in 
Council, the (Joveinor of tlj« Settlement of Prince of Walea’ 
Island, Singapore and Alalacca, and the Licutenant-frovernors 
of Bengal, the Noilh-Wostern Provini es and fhc Punjab, shall 
have authority to grant licenses to Ministers of Religion, to solemnize marriages within 
the Territories under the iinnicdiaiie administration of such Governor-Oeneral or 
subject to such Governors and Lieutenant-Governors respective!} ,Vind to revoke such 
licenses, whether thev shall have been gj^nted before or shall be granted after the passing 
of this Act 


Licoiisos to solem- 
nize marriage b\ 
whom to be granted 


Marriages solem 
uizcd otherwise than 
according to this Act 
to be void. 


IX From and aftoi the coiiimonccment of this Act, all 
marriages which shall be solemnized in India otherwise than 
111 accordance with the provisions of tho Fifth and Sixth Section 
shall bo null and void 


X. All marriages which shall have been solemnized m India before the commenco- 


Marnages fiolemn- 
izcd before 1st May, 
1866, by certain per- 
sons to be deemed 
valid. 


ment of this Act by persons who have not received cpscopal 
ordination, or who have not otherwise received express 
authontv to solemnize such mariiagcs under Acts of Parlia- 
ment or Acts of the Governor- General of India in Council, 
shall, if not otherwise invalid, be deemed valid to all intents 


and purposes. 
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PART II. 

As to the mode of solemiiKing Mnmaqe^ under this Act, 


Notice of intend- 
ed marriage. 


XI. Ju L‘vsr\ c.isG of intended marriiige between persons 
one or both of Whom sh»ill profess the Christian Religion, 
otherwise than — 


(i) Under the provisions of the Hind Statute 14 and 15 Vic., cap 40, or of the said 
Act V of 1852 , or 

(u) By a Clergyman who has leceivcd episeopal ordination, accon.ing to the 
rites, rales, coiemonies and custom-H of the Chmch to which he belongs , or • 

(ill) By a ClorgMiiaii of theChuKh of Siotl.ind, according to the rites, riilos, 
ceremonies and customs of that Chuieh , or 

(iv) By a person who has roeeiv^^d .i Ihcijsi' to giant certificates of marriage 
between Native Christian^ Lindi*r tb< pi.msmn-. of Pair. V of this Act — 

One of the peiHoiis^iii tending in image shall give notice in writing, according to the 
form contained in the Schedule \ to tins Vet annexed, or to the like effect, to the Minister 
of Religion whom he oi she shall desiie to solemni/i* the marriage, and shall state 
therein the name oi n'iiiie«, and the profession oi eondition, of eaeh of the persons 
intending mil ri.ige, the dwelling plac e of e.K'h of them, and the time tnot being less 
than four days) during whu h i, leh has dwvU there, an 1 the Church or private dwelling 
in winch the maiiiigc is to be s demrii/f 1 Piovided tint if cither of such persons 
shall have d.veit in ilu* piano st.ited in the notice during more 
than one month, it ni.i\ be stated theiein that he or she has 
dwelt there one month and upwards. PiovideJ als > that at any place or Station where 
there IS a Church, no Cleig}min of thv Chur<d^of J^nglind shill solemiii/e a marriage 
in a private dwelling oi in ati\ pl.ite except in siich Chutch, unless he shall have received 
a special license anlhonzing him lo do sc from .uiJ nndei the hand and seal of the 
Anglican Bishop of the 1)1 o( esc, or ti.oii tlnj CommissMv of such Bishop I''oi sueh 
special license the Registrai <)f ilie Diofose shall hi* ( ntiileil to ( liargc such additional 
fee as the said Bishop may sam tioii. 


Xfl. The ^Iinistei ul Holigion tt» \vln»m sin li in*iiee shall h.ive been delivered, if 
he sli.ill be eiitiilod t lolluiate in i Chinch in which it is intend- 

Publication of solemiii/e thi* s r • man lage, sh ill publish eveiN notice of 

such notice , , , , ..u i ^ i 

, marriage received b\ bin b> c.iusing the same to bo published 

and affixed in some conspicuous, part the sam vyiiuith 11 sikU Miiiistei of Religion 
shall not bo entitled to otiiciate as .1 Minister in sin h Clniich, he shiill at his option 
either return the said notice to the peisoii dolivining tlie same to him, or shall deliver 
the same to some ^tliei Minister entitled to olh.i.ite therein, who ^ball thereupon causa 
the same to bi* so published and affixed a-, aforesaid 


XIII If it be intended thil the iiiatnago shall be soli*miM/ed in a private dwelling, 
the Minister of Religion, on reeei\ mg the notiee prescribed in 
Notice of 1 mended i,he XI Section, shall forward il to the Marriage Registrar of 
marriage :n private District, who -.hall allix the same to s une conspicuous place 

dwellmK ,nln.ov.,ioll,ce 


XIV. When one of the persons intending marriage (not being a widow or widowen 
IS a Minor, every sueh Minister a-, .itorisaid who shall receive 
Notice when one such notice, and who shall not fortlivvitu return it to the person 

of the persons in- deliveiing the sanif undiM the Xll Section, shall, within 

tending marriage is tweiitv-four hours after the receipt l\ him thereof, send or 

a minoi. cause to be sent b\ the Post, or otherw ise, a copy of such notice 

to the Carnage Registrar of the District. 
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Publication of such 
notice. 


XV. The Marriage Eegistriir of the District on receiving 
any such notice shall aihx the same to some conspicuous place 
in his own Office. 


XVI. If there be more Marriage Registrars than one in any District, the Local 
riovernment shall appoint one of such Registrars to» be Senior 
Appointment of Mariiage Registrar, and such notice as aforesaid shall be sent 

gLsTr?ir ® to such Senior Mariiage Registrar, who, on receiving the same, 

shall, besides affixing it in the manner laid down in the last 
preceding Section, cause a copy thereof, to be sent to each of the other ^Marriage Regis- 
trars in the same District, who shall likewise affix the same in their own Offices or 
Churches, as aforesaid 


XVIT Anv ^linister of Religion who shall consent or intend to solemnize any such 
miiiriage as aforesaid, on being fe(|Uired so to do by or on behalf 
^ Issue of certificate of the poison b\ whom the notice wms gi\en, and upon one of 
JecHidtion^madc ” the per'.ons intending m.irn.igo making ••such declaration as is 
hcri'in.ifter required, shall issue under hj< band a certificate of 
such notice having boon given and of such declaiation having been made provided 
Proviso • impediment according to the law of England ho 

sliew’ii to the satisf.ii tiun of siuffi Ministei \\h\ such certificate 
•should not issue, and the issue of such ocrtiJitate shall not have been sooner forbidden 
in the manner hereinafter mentioned, b\ an\ person anthnn/cd in that behalf. 


In ease of minor- 
it> ceitificate not 
to issue until four- 
teen da>s aftei re- 
ceipt of notice. 


XVII I When bv such declaration it appeals, or when it 
IS otlieivvise known to suili Minister of lehgion thal either of 
the pei'-ons intending raainage, not being a widower cir widow, 
is <L minoi, such Minister shall not issue such lerLificate until 
the expiration of fourteen da\s after the receipt b> him of such 
notice of inairiage 


Declaration to be 
made befoie issue of 
certilu ate 


XIX. Before .my such certilicate a-, .ifores.ud sliall be issued by aii\ suih Minis- 
ter, one of the persons intending marriage shall appear ^nerson- 
ally before such Minister, and shall make a solemn declaration 
that ho or she believe*, that there is not aii\ impediment of kind- 
red or aftinit) or other law/ul hindr.ime to the said marriage, 

and when eithei or both of the p.iities, not being a widower oi w'ldow, is wr are a minor 
oi minors, that the consent of the person or persons w'hose consent Vo such marriage 
IS lequiied by law has been obt.iined thereto, or that there is or are no person or 
persons resident in India having authoiit\ to give such consent, as t^e case may be. 

XX. The father, if living, of an> «inor not being a widow'cr or widow, or, if the 

fathei lie dead, the guardian ol the person of such minor, and. 
Consent of parent m i .isc there be no such guardian, then the mother of such 
minor, shall have autliorit> to give consent to the minor's 
iiiaruage, and such consent is hereby letjuired for the same 
marriage, unless no person authorized to give such consent bo resident in India. 


or guardiau w'hen 
necessarv. 


XXl* I'jvory person w’hose consent to a marriage is required as aforesaid, is he/e- 
))}’ authorized to piohibit the issue of the certificate by any 
What person ma> Minister as aforesaid, at any time before the issue of such 

prohibit issue of certificate, by notice in writing to such Minister subscribed by 

certificate by notice. j u a ^ t a 

the person so authorized with his name and place of abode. 

and his or her position with respect to either of the persons intending marriage, by 
reason of which he or she is so authorized as aforesaid. 
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XXII. If any suoh notice prohibitini" the marnaRo shall be received by such 
, Minister as afurcvaid, he shall not issue his certificate and shall 

m^er^on^reco/ t^^'f solemnize the s.iul mim.iRe until he shall htive examined 

such notice ^ matter oL the '..ud piohibition, and sliall be satistied 

^ that the person piohibitiiiR the mairiage is not authorized by 

law so to do, or until the said notice be withdrawn b\ the person who gave it 

XXIIT When any Native Chiistiaii about to bo inai nod shall take a notice of 
mirriago to a ]MlJlI•^tl‘l of Religion, or shall appl\ foi a certifi- 
cate from surdi Mniistei under the XVll Section, such ^Iiuister 
'^liill, b'diin* issuing sin h eiMtilicale, asceitain whether , such 
Native CliM'.tian is eitgni/.anl ol the purport and effect of the 
s.iid nolle e or eel uiliiM.t,f, as tin* easi' m.ij l)e, and if not, shall 
translate or cause to be ti iiislatc 1 suf li notiL‘* *.» eei tifieatc to .ueh NaLi\e Christian 
into his language, or into some J.iuguage whuh he uiideistainu 

XXTV Tlie certihcate to be issuel i)\ siii h Mimsti'i as afoiosaid, may be in the 
"foim eont.iiiH‘d in the Schedule li to tins Act annexed, or to the 
like elkut 


Proceedings before 
issue of ei'rtifieate in 
the ca-.e of Native 
Gbrisiiaiis 


Foim of certificate. 


XXV 


Aftei the is-iiie of the leitili-Mti b\ sUf h MiiiKtei of Religion, marriage 
iii.i\ be s(*Ienmi/etl bi'tween the peisous therein d" siTibed accord 
After issue of eer- t,, j,.,, tin* Minister shall think fit to 

adopt pioNided tnal Liu* m niiagebe 'solemnized in the ineseiicu 
of at least two witne'^se-, 

XXVI. Whencvoi a ma»nage is n >1 deimii .‘*1 wiLinn Iwo months after the d-ileof 
tile < eililM ah* wliTi 1' shall li ivi* been issued bv such Minister as 
atoics.iid, su di I ei Lilt at!.' and all ol In r proceedings thereon shall 
be void and no [•'* 1 '* ‘ij liall pro<*eejl lo solemrii/.e thi ‘'aid mar- 
ri.ige until new notu i* sli.tl! Imm in*en L-iven and a (eitilie.ite 
tlieieof issued in tlie manner aloies.nd 

XXVII. Provided that whenevi*i .in\ inariiigL bi- bi-en solemnized by .i Minister 
of religion in ai eonlanee willi the pio\ i 'ions of P.irt J of this 
Act, it sli ill not I'* ?i(‘eessarv m siij)p,.ib of t,ueh marriage to 
giM* anv proof m respecl ol the dw'ellmg ol the persons m.irru*d, 
i.r ol the lop^i-iitol inv person w lio-,e eorisont to such iiiarri.ige 
IS reijiiired b\ law, or ot the iioLk e of marriage, or of thi* lerti- 
fioatc or the traiiMation th"M'of respeetivelv , or rn icsiiei t of tin* li >urs between which 
the same mav have been solemni/'*d , noi sli.ill anv evidemebe given to prove the 
conti.iry in any su^t toucliing the validity of sik h marriiige. 


tiheate, niariiagi 
may be soleinui -ed 


Certificate to be 
vord if marriage be 
not solemnized with- 
in two months. 


Proo! of maiiiage 
in accordance with 
the provisions ol 
Part I of this Ai L 


J’ART III 

.4s to the tioo' fat solemni.uof maitiaije'i. 

XXVIII. Kverv mairiage s demniz«*d in India fioiii 'lud after the commencement 
ol this Act bv aii\ person who Ii.is received episeopil ordination, 
Hours botwoon or b> .inv Clergvmaii of tiie Cliutcli ol Scotland, or b) any 
wiiich maiiiagos to ]\j;iiiihter Iieeiiscd undei this Act to soleiiirii/e marriages, shall 
bo solemnized soloimu/ed between the hours ot six in the uiorniug .ind seven 

in the evening, provided that this Section shall not appiv to a ClergMiian of the 
Church ol Kuglaud '-oleiiiiiiziug a mariiage under a special liceiit'O 
Proviso pcimitting him to do so at au\ houi oLhei than between six 

m the moiiiiiig and seven in tlio evening, from and uinler th * hand and the seal of the 
Auglioan Bishop of the Diocese or his Commissary , and k is hereby declared that 
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for such special liconso bhe Registrar of tlie Dioresc shall bo entitled to charge such 
additional fee as such Bishop may sanction provided also that this Section shall not ^ 
apply to a Clerg}man of the Church of Rome Krjlemnizmg a marriage between the hours 
of seven lu the uvcuingand six in the morning, when he shall have received a general or 
special license in that behalf from the Roman 'Catlioli': Bishop of Diocese or Vicariate 
in which such marriage shall so be solemnized, or from such person as the same Bishop 
shall hive authorized to grant such license. 


Part iv. 

.4s to the registration of maiJiaqes in India. 


XXIX All marriages solcmrj/cd in India from .irid after the commencement of 

fVii.. A-.* I 


^Tarriagcs wiCi 
ecrt.iin except miis lo 

1)0 registerrd as 1 j“ 1 c- 
1 natter prescribed. 

Proviso. 


this between p(‘isf>ns, both or one* of whom shall profess the 
Christian religion cx 'rpt marritigcs soleiniii/ed under the said 
Statute 14 and lo V’n* , cap 40, and the said Act V of 185‘2, 
shall l)c registered in the manner hereinafter prescribed. 
pro\ idecl that no omiss-ani or defect in sucli registration shall 
invaliiiatc any maniagc not otluTwisc uiMilid 


Hcgisl i.ition ot 
mariiagc'^ solciri- 
nized by a Clcig\- 
in.Lti of the Church 
of Kiigl.iiid 


XXX. J:i\ci> mani.ige solcniiiiz'd hs a Clcrg\inan of the 
v^hurch of Ibiigiaiul '.hall bo registered b\ the Clergyman 
solcmni/iiig the same in tls* icgistiT of marriages of the station 
or distiict ni whnh the riiHinaec sh.ill be solemnized, according 
to the loiin oni mud in tin* S« heduic U to this Act annexed. 


XX\1. Kvur\ Clorgvmaii of the Chun h ot Knglarid shall send foui times in every 

^ , Ncai ictnrns 111 di plicate, aiithciitK ated b\ the signature of such 

^Uiaitcrly returns ,, r , .r 

to Art InlcMconn tdergMiian, of the ciiti les in the legistor of niirriages solem- 

nized at or ill am station or district at which such Cloigymau, 
shall have am spiritual charge, to the Registrar of the Art hdeaconry to which he shall 
he subject tir within the limits ot which sin h station oi (li'.tnct shall be situated. 
Such tjuaitorl) ictiii ns shall cuntaiii all the ciitinsol niairiage'. contained in the said 
regihtei from the iiist da} of January to the tbirtv tii-.t da} of March, from the 
first d.i> t)f April to the thirtieth di\ of Juin*, tioui the lii-tt day of Jul\, to the 
thirtieth d.i\ oi September, and 1 rum tlie first day i^f October to the thirl} -first day 
of December, of cat h } car re',pccti\eJ} , and shall be trails milLed b\ suvli Clerg}iTian 
within two wcelva fiom the c.xpiiaLiuii of cM'di of the tjuarteis ibove spcfcified Thesaid 
Registrai upon receiving the same ^ball tian^niil one duplicate to the Secretary to the 
Local (lovernnieiit 


XXXII Kvei} marriage suk mni/cd b\ .i OlergMii.iii of tlu' Church of Rome shall 
be registeied b\ Jfie person and accoiding to the form directed 


Registration unci 
n'turiisof mariiiiges 
solemnized b\ I’lei- 
g} men of the Church 
of Rome. 


in that behalf b\ the Human Catholic Bishop of the Diocese or 
Vicariate in which suchmarn.ige ^ball be solemnized ; and such 
pel -.on shall forward quarteilv to the Secrct.irv to the Local 
Government, letunis of the entiles of .ill marriages registered 
by him (luring tlie three months next preceding 


XXXIII Every 

Registration and 
returns of mariiageM 
solemnized bv Cler- 
gymen of the Church 
of Scotland. 


marriage solciniiized b\ a Clergyman of the Church of Scotland 
shall be registered by the Clergyman solemnizing the same m a 
ri'gister oi marriages lo be kept by him for the station or 
Distiiet in which the maniage shall bo solemnized, in the form 
pi escribed in the thiitieth Section foi marriages solemnized by 
Cloigymon of the Church ot England, and such Clergyman shall 
forward quarter!} to the Secretary to Government, through the 
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Senior Ghaplaiti of the Church of ScotUiid in thi‘ Territory buh]ect to the Local 
Government, returns Bimil-ir to those piotiiihcd in tlio thirty-fiist Section for Clergy- 
men of the Church of hngland of all marnages snlcmnized hv him 

XXXT^ . After the solemnization nf .my m.'irrKigc ruder this At t l)\ any por-^oii 
^ who has rc( eivod’cpiM «)pal oidmatioii, hut who is not a Cleigv- 

Marnages solera- of the Chuicli of I'aiglaud nor ot tlic ChurLh f>f Romo, oi 

nizod b\ certain h\ an\ Munster of Religion licensed under thi*> Act to solemnize 

persons to be entered mai riagi‘.s, the jieisoii Hnlemni/mg the same shall foithwith 

in a register hook . , , . . 

and also in a eeitih- register sueh mam.ige m uuplicate —that is to sa\ , in a ^l irnsigc 

cate. Register Rook to he kept h\ him foi thal puipose, iiccouVng to 

the form ountaiiied m the Sj hediilo 1> to this Act annexed, and 
also in a ceititicale attaclicd to Lh»' M.i.rnaL,t‘ ±h*gisLor Rook as counterfoil 

XXX\' The eiitr\ of such m.iui.ige in holh the ePitilicate and Man i age Register 

a , , ^ , Rook shall he agned hv the person h\ whom the said mariiagc 

Such entries to l.e , . , ^ ^ „ 

Signed and attests 1. Rolomni/ed and also h\ the persons inairiocl, and shall 

•he attested hv two j'rcdihle witnesses who were present .it the 
solemni/ation of tlie nviinage, .md e\4>i\ such t iitr\ shall In' made in order from the 
beginning to the end of the hook, .nid tin mimliei of ilif f ertiheatc shall (otrespoiid 
with that of the eiilr\ in the Maniig.- Regi ,lci Roo! • 

XXX\ 1 The peiNon soltmiii'ing 1h“ -.iid m.irn.me '.hall fmthwith sepaiatc the 
eer title, lie liuin tin 'Man ia'-;i* Regi tiT Rook, and tMUsniiL it 
Such cc I til hate to witliiii <»ne monlh from the time o| ihe solemnizabion of such 

forw.uded to m.uiiam t» ihe Miiria^i R« eisliai of Lhe l)i«,tri(t m which the 

Marriage Registiar, , , , ,, , 

copied, and trails- -•iUmmed or, if there he more Mirriago 

miLtod to (loverir- Ih gistiars th i.i one, to jhc Sermn Ma.rriage Reeistr ir. whoshall 

niont* e.iii'.e siK 1) cer I ill. it. to hi eopied mt" .i hook to he kept h> him 

for 1 h. it purpose, anil hall tian-imi all the ei*rliti( it'‘s which he 
shall have received duiing the month, with sii< h »iuml»er ,nid si.;n.itnre oi inifci.ils added 
thereto as are heioinaftci rivjuired, t.o iheSeeieLai\ 1 > the Loi al < lo\crnnient, togi'ther 
with the cmtificates trom hi^ ov\n M.irniei' I{eei-,ter llook which he shall transmit 
under the Twelfth Section ol the -.ai'l Sl.iliite, 11 .iiid l.'i \ u , i.ip 40, but distinct 
therefrom 

XXXVll Sin.h copies shall he i'hotimI m onicr li«-m the hcgmnmg to the end of 
, tin' said ho i!., and sh.ill heir both the number of the cerlilicalc 

Copies of ceitgjli- a-. Lopu'd .iml aho a immher to ha ( ritercd h\ the ^lairiago 

cates to be enteied iWistiai , indic iting tin miinher ol tlieentav of the said copy 

Ill the s.iid hook, .1' I oiilmg to the oi del ii. whic li each c crtihcate 
was received bv the? •said Marri.ige Rcgisti.ii 


Such cci til hate to 
he forwaided to 
Marriage Registiar, 
copied, and traiis- 
mittod to (rovern- 
mont. 


Regibtr.'ii to .idd 
number of entry ol 
copy to the eoititi- 
cate, andsend same 
to Government 


XXXVI ll The Mairi.e;! Krgi'lr.ii sh.iU also add such 
lasl-uientioiu'cl mimluT of the eiitrN of the c )p\ in the hocik to 
the eertiheite, with his signatuieor inili.ils, and shall .it the ‘.'Tid 
of ever' month tr.insmit the -..line to the Secrefcar} to Local 
Goveiiimcnt 


XXXIX. The pel son .solemnizing an\ sue li in image as is provided for iii part V 
of this Act, shall keep safeh the said Kei;ister Rook until the 
Custody and dis- same sh.ill ho lilli*d, nr if he sh.ill leavt the District in which 

posal of Regi-'tcr he solenini/ed the in. rii.iiie liel-ire the nd hook is Jillc'd, '.hall 

Book of Maiiiages ^he saim 1o the pei^on who shall sun eed to hib 

solemnized under , , , r i 

Part V of this Act duties in llir did De trie t who -h.ill keep s.ifcls the dine, and 

t.li.tll ni.ike then III i ic Mirm- i>\ thi Ail iccpjned to he nude 


in respect of any maLriagi 


Tc .s(ileniJii/.cd I \ bin within the ..aid Di.'iricL , .iiid the person 
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having the contiol of the hook .it the time when it shall be filled, shall send the same to 
the ]\Jarriagc Kegistrai of the District, or, if there be moic Marriage Registrars than 
one, to the Senior IMarriagc Registrar, who shall send it to the Secretary to the Local 
Government to be kept by him with the iccords of his cfiico. 


XL I’he Seciptary to the Loi'al Government '‘hall, iit the end of every quarter in 
each year, select from the certificates of marriages forwarded to 
him during such quartci, the certificates of the marriages of 
winch the Goveinor-Gcncral of India in Council may desire that 
evidence shall he tran‘?mittod to Kiigland, and forward the 
same certificates signer! bv him to the Secretary of State for 
India, for Lho pnrpo-,i‘ of being delivered to the Registrar General 


Tr.iimnnssion of 
certificates of certain 
ra .images to 
Secretary of State for 
India* 


of Births, Deaths and Marriages 


XLI An\ person charged with the dut} of rcgisteiing an\ m.irriagc, who shall 
disc o\ Cl anv erroi to have becMi committed in the form or 

Coi r ce 1 1 n n of siihatarice of anv such entrv . m.iv , withir* one month next after 
criors. ■ 

the discovcrv nf such erroi, in tin' presence of the persons 

married, or, in ease of their clc.ilh oi ab-seiier*. in thi* presence of two other credible 
witnesses who sljill iespcefcivel\ atLe-.L tin sann*, (orreil. tin* I'lioneoiis entrv according 
to the truth of tlic la-^c, h^ » ntry in (he maigin without .iu\ alteration f)t the r riginal 
entrv, and shall sign the margin il entrv, and thereunto the dav of the month and 
yc.ir when such ( orreetion shall be mule, and su<*h poison shall make the like marginal 
entry, attested in the lilo* mannei, in the < ertifieah* thereof, and m ea'-e such certificate 
shall have been alreadv traiisiniLted to the Seeretarv to ]jO(al Govermnent, such person 
shall make and transmit m like manner a sep.tiatc certificate of the original erroneous 
entry, and of the marginal < orreetion thliein made 


XLII I'jvciy person solemnizing a mariMge und< r fins Act, and herchv required 
to register the same, .irid eveiv Marriage Registrar oi Secretary 
to a Local Goveinnint who shall have the custudv lor the time 
being anv Register of Marriages, nr of .i.n\ certificate or copies 
of eGrtili''atc under this Act shall at all reasonahh' timot .illow 
searches to he made of anv !M.nriag«* Registei Look, or of .in\ ccrtiheate, or duplicate, 
or copies of ecrtifu ate in his custody, and Oiall givi- a copv under his hand of any 
entry oi entiies in ihc same on tin- pavmeiit of the lees heieinafter mentioned , that is, 
for ever} search extending over a period of not moie than one vi-ar, the ‘\um of one Rupee, 
and four annas additional for ever} Additional }ear and the sum of one Rupee for every 
single ccrbifieatc 

XLTII All foes leceived under the provisions under this Act bv a ^larnage 
Registiar or Secrelaiy shall be accounted for and paid over by 
Govcnimoiit, and all fees received bv a person solemniz- 
ing a marriage, not being a ^I.arnago Registrar, mav be retained 

by such person . 

XLIV. Kvei} certified e<'pv, purporting to be signed b\ the person entrusted un- 
der this Act with the cuatody of any IMarnage Register or ccrti 
ficate or duplicate eertific.ite rciiuired to be kept or delivered un- 
der this Act, of anv entrv of a marriage in such Register, or of 
any such certificate or duplicate certificate, shall be received as 
evidence of the marriage purporting to be so entered, or of the 
facts puiportmg to he so ecitilied therein, without further proo^ 
of such legister or certificate, or duplicate (f>pv, oi of aiiv entry theiem respectively, or 
Qf such copy. 


Certified copy of 
ontr} m Mariiagc 
Register, Ac to he 
received as evidence 
of marriage without 
further proof 


Seanhes mav he 
made and copies of 
ccrtitieates given 
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These provihic ns 
not to iippl\ to lu- 
gis terser certifu Jitcs 
of certain ni.ii i ..igc.s 
solemnized hy ]M.u- 
riage Registrar- 

Marriage Rogi',- 
trars to beGbri'-ti.uis 
and mav })c appoint- 
ed exojjLcio. 


XLV. Nothing cmlaiiicd in thib pait shall apply to the, 
register ci entifieate nf .in\ marriage holdniii/id under the 
said Sialute 11 and 15 Vn , c.ip. 40, or the .said Aft \ of 1852 

XLYT. E\cr\ ^Iirnigt* Registrar hereaft(‘r appointed nnd(T 
the pioM'-inii'^ of the s.iul Ai t V i)f 1.S52, shall he a L'hiistian, 
and ma> he so appointed eithei h^ name or a-^ holding any 
I'llicc for the time oeing 


PART V. 

Js to thr mauiaijcof Native Chiistuin^. 

XLVIl. And wliL're.is it is^ expedient lo in.ike pnj\isifin lor llio ni.iiiiago of N.itive 
Christi.iiis to whr'iii the pmv i ooii'. of the ^ iid Statute 11 and 
• 15 \ le , t.ip. 10, and the -^aul \i 1 V C'f IS""):;, .m found not to 
!)(• suit.iMe, It 1 -. fuilher eii iet»‘d tli;it it -hill he l.iwfnl for the 
1 jO( al ('io\« iiiiiit lit, oi tin I h lef i.'iiiimii ,wn)m r of an V ProMiuo, 
to a li(LH‘-<‘ to iiiv p«'i‘'Oii heiiig a ('hij tian, eithei by 

11 ii'ie 01 i holding aiii "||iee jot ihi* time being, .nitlioii/mg 
him to grant eeitilKMie*^ <»t maiti.ige luUseeii Nili\i‘ ('hn'>hni. \n\ '^n^‘ll liecn''e 
ma\ he ?e\oked h\ th« t loverniijent or t'hu’f (^lMlllll -i iin i hv uhoin il was granted, 
and c^ory nm h pi.iuL oi lesm .lUon -h ill he umihumI m the i Ih. ^ il (i.i/.i-tie. 


Power to lK‘Cii'»e 
persons to erant 
ceitificates I’f in. li- 
nage h i‘ t w e e ri 
Native ChM'»tians 


XLVIII It -.h ill not ho ,i ijei e-... 11 V jn I Iniiiii r N er .n.l of ,i ( »■! trtu .ile hy any 

pei-^oii lit Ml <'d uii'l i^the !i t pie 'ding Seeiioii, tliat any 
iiotiie t«l mirrii, !i 'uld b,\e Ih . i giieii 1)\ either i>f the 

partie-^ to h m.irii e-. , . t ih il in. 1 1 ii itu ile should h.i\e hoeii 
1-^ lied of .iiiv iMtiie li.ivinghien ■ i\i n iimler Die provisions of 
the '^aid Alt V ol H oi ..liniAi o, .led (*v(‘r\ niairiagc 
between N.iviye Glirisl. Ill i a'. .Hon ...lid, .ipphiii'i l"i .i c e, lhi. .He ui'ilei tin p.iitoltliis 
Alt, -hall l*e niLilie.l iind'‘t ihi. yi.ut ol this Act, if the 
following eonditioiis he lullilled, and n.-l otlierwi-.e — 


Cer tiiieate in iv h« 
given without pip. 
Mous notieo ol inai- 
nage. 


Condi tu 


1 The age ol Lin- ni.in iiileiidirig to lu uiiiiii 1 ^hill <,\.s ed sixteen ve.ir.*^, .iiid the 
age the woman intLiiding to h* mimed -hill ixis-ed (hiili’i n \(«irs 

2. The m.LiiMiid the woiii.in shall not si.ind to t.ieholhei wilhin the prohibited 
degrees of eons.iiigumil \ oi .illmit_\ 

% Neither of the pet . jii.. iiileiiding to he mairiiMl Di.ill h i\e .i wife oi liLi.,bin<l 
still living ^ 

4. In tho pie-eii' ol the P' r-oii -.o III . ii.,.*d iiil.>i i. ImH t.\ >< i edible witneT.e'., 
each of Die pai he., sli.ill .iv to tie- oLln-r - “ I call iii)i>ii : h- .. pi i v.ii . lieie pn ^ent to 
wi Inoss tliiit 1, \ 11., Ill Ihi pit’ '.'-•ii* t* •' \liiiiMil\ ii.il I'ld 111 ill' ii.Liiiet'f fun Ij.inl 
Je^ir. Chrid, do t.ik^ Die, l’ l) , 1) h. iiiv liwfiil widde-l wib |o/ 'L.isl„:ad),' w-ud- 1 . 1 


the like elloet 

6 Snell di'cl ir.iiioii ‘.h ill I'o madi’ between Du* hoai ot-iv m tlio moriim ; and 
seven in the en’iimg 


XLIX When. Ill 

On marriage 1 1 lie 
conditions having 
been fullllled), h- 
C(Mised person to 
giant a ecrtilieate 
thereof. 


respei t (o .inv iniiriigf' hilling nn h i hu pai t ol Dll'. Act, 
Die eoiidihoij, prC'tMihed m tin 1 i-.' lip’iiilmo Se Lio,i .hill 
have ])i . n lullilb'.l, it -.h.ill !»«• ihf <lii(\ • ' I he per-on h, . i,'* tl as 
.ifoi L^iiul, in vvho'.e piC'.ein e the '''id dcM l.it.tl ion tIiiII liivo 
hien miide, to gi.iiil .i I’ertitn H" . t 1. mim.igi' on the appli- 
( alien I'f either of the partn to -nch nnirruge on iln* p.iMiieiit 
ot a fei of lour annas Smli Lertitii .ite -h,ill be &igned bv sUi li 
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licensed person, and shall be received in any suit touching thcMilidity of such marriage, 
^ a.s conclusive evidence of the same m.irriago having lieen performed, and no evidence to 
the contrarv shall be received in an\ such suit 


Marriiiges perform- 
ed under the provi- 
sions ot Section JS 
to bo valid. 


L All mail lagcs performed between Native Christians as 
afuiesaid, in accoi dance with ihc provisions of the fort> -eighth 
Section, .shall be v<ili(l 


LT. A Register JJouk of all marriages of whiili ccrtilic.ites sliall be granted under 
Lbc fort\-i‘ightli Section, shall be Kept by the person granting 
bo^epT^^^ such corhlic.iles m his own vcinai'iil.ir language Such Register 

Piook shall be kept according to such foim as the Local riovern- 
ment or Chief Commissioner shall from tune to time piescnbc, and tine oxtiacts there- 
from duly authenticated shall be depo^iti'd at such pl.ici'i and at such times as the 
Local (rovornment or Chief Commis-^ioner shall direct • 


Ro- 


LII. Eveiv poison licensed nndei this AcL to grant certificivtcs of maniagc, and 
who shall have the custodv of a Maiiiage Register Rook under 
Searches to he last preceding Sec tioii, shall at all reasonable times illovv 

seircli to he made in sueh Book in his custodv, and shdl give 
a cops ccrtiiii'd unde i his hand of anv oiitrv i i entries ii the 
hame on the pavment ul the* fee-. hercinafLei nicnliorn'd tliaL is to sav— for cvciy 
search e.vtondiiig ovei a peiioil not exceeding two veai.s the sum of eight anna^^, and two 
annas additional foi everv additional ycai 


iillovvcd in the 
gister Book. 


LTll This pait of this Act shall not apply to mariiage-i 
a to llcnii'ui U'nnan Calhcdics, But nothing herein contained 

Catholics ' i^hall be ccnisLiued to invalidate anv in.uriagc' contiac‘ti‘d bctwecni 

Roman C.itbolics undei the provisions of Part V of the said 
No. XXV ol IhOJ 


1^\RT VI 
Js to j)ninllics 


LIV. Whoever intenticinallv makes .in\ fiUeoath c»i dcckiratiiHi, or signs any 
f.iNe notic'e oi ccitilicate icquiicd bv the said Statute It .iiid 15 


rurij-^hment for 
false oath, deLhiia- 
tion, notice oi c eiLi 
ficalc’, for pn.ieiiung 
marn.igc. 


^ ic cap 10, or the said Act V of l.S5‘2, ni b\ thii Art, for 
llie pm po-( ofpicKining anv in in i igc', shall ftc- gmll-v of the 
I llcm L clc-i 1 lb. d 111 the rXCIll Sei lion i»l tlie Indian Pen.il 
C'oili , .inci (III I c>ii\ II 1 iv>n dii.ll ill lia) Ic lii| the pmnshniont 
pu- c nlii‘il 111 ih.iL Si'i I mn 


1‘unishmeTit loi 
forbidding tlie is-.iie 
bv a M.'ir i lage Regis- 
trar ot a cerliia.iLe 
bj false lepreseiita- 
tion. 


LV Wlii'iVii IfibnU ill* is-ui li, a x\Ianiagc Registrai of 
a LeiLili' .ite b, i.i! ,1/ iipii eiiLnig hiiUself ni herself to be a 
person whose I'oijsent to tlii m.iiriag*' i-^ i(‘qiiii'd by liw, 
kiiovVing -.licli lepii sent iln 'll i» In* filse, «h.ill be guilty f>l the 
ofle lice de-sciilied 111 the' 13V Sen Lion of the Tiidiaii Pc*n.il Code, 
and shall mi convieti-m be liable to the punishiiicnfc prescribe^ 
in that Section. 


LVI. Whoever, not being author i/ed under the sixth Section to solemnize a 


Punislmicut. for a 
person not dulv 
authori/ecl solem- 
nizing a manidge. 


miirriagc* shall, from and after the commeneoment of this Act, 
in the ahsonce of .i Alnmagn Registrai of tho Distiict in which 
such mairiage is solemn iAi.d, liiiowingly and w'llfuliv 8olemni/.o 
a mariiago between irerbcjud, one or both ot whom shall profess 
the Christian leligion, ^Lall be punisbud with imprisonment of 
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ther clc.cjiiptiou, .is dchnod ju the Indian I\'n,il Codt', which nia\ extend to ten years, 
^and shall also lie li.ililc to tine , or jn In-ii i>f ,i sentence of iinprisonmoiiL for seven 'scars 
or upwards, to ti.iiispoi tation for a tcaiadf ma than seven jears and not exceeding 
ten \eiirs , or if tliij ulLendei he an Earupfaii m an \meri(.in, to ponal seivitude acef»rd- 
lug to tliepi )Msi(>n. of Aet XXIV •»[ Ls •* itn snhstifutc pt'wil stH'ituilp fot the punish- 
ment of tninspoi hiti m i/i les/wct of EmniH^un and AnuniLitn convicts^ and to amoui the 
law rclatiHif to the lemoial of sml/z conviLh). 


L\ 11. WhduvLi sh.iil, from .md .ifL^.! tin* eoniineneejiicnt of this Act, knowingly 
and wilfully suleinuKe a inariiag'.* between ^lersons, one or both 


Punishment for 
soleinm/mg a niai- 
nage olherwisi* than 
between six \ M and 
seven r M oi with- 
out witnesses 


of whom shall oe .ipusoii nr persons profes-^sing the Christian 
religKui, .It iin\ tmn other than hrtween the hours of six in the 
morning and sevui m the evening, oi in the absence of at least 
two eiedible witnesses, sh.tll be j)uni‘*hed with imprisoumeiit of 
either di*s( ripii.ai, .i'. d«*lm( d in tin* Indian I’erial Codo, for a term 
wIjkIi m.iN (xLeinllo three >eari, .in. I shall .ilso bo liable to 


• line. 


LVllI, ^I’h' jiroM'.ioU'' of the la-.t prc'*eding S'*( 1 ion shall not apply to marriages 


Seetem .^iT not to 
appl\ to luiin.i’ji'- 
Rolemiii/.ed uiid' i 
licct'ses 


s di nini/.'‘d un»h i *-pei i.ii hn*ii-.e'. gianted by the Anglieau Bishop 
oi Ihe l>in(.‘M*oi l.\ hi- ( oiiimi,„n \ , iioi to in.Lri i.igc-^ peifoimcd 
liei ween 1 he li nil . of s, > i ii in I ho e mill*; and si\ in the morning 
hv .1 ( 'lergMii.iii ol lh'*(Jhii.»h oi R.»me, when lie shall have 


lOKued tin e^•neral oi pi* lal In **m-.o in that helialf mentioned 


in the XXV 111 yeiLiun. 


LIX. Aii> 'Minister ol Kelieion InViiMd lo .-.uloimii i mam. ices under this Act, 
who -h.ill, w ‘I, 111 bnfiLeeii d.l^•^ liter the leceipt by him of 
Pmii-^hmer.t loi notiei* of -uih ni.«m.,gi , Inowingh .nid wiifull} solemni/e a 

soleinin/mg m.im- marvi.ige when oin r)j thep.nlii- io sudi inariiage, not being 

ag(’ wlieneitbei p.irlv ,i\Mduweroi widow i- .i niiiioi -h ill li * punished with impn- 
isainiuoi within a . . , , i -r , 

certfiiii time aftei somiiont of (iiliii dcM nptioi,, i^ileimid m the Indian J’onal 

noLii Cod»*, fa .i leimwlii-h m.i, «* t« n 1 to threi' soars, and .shall 

al''0 Ik* h.ibh lo line liiiu lln* | loM^ions of this Section shall 
notappiv to ni.irri.igi'S solemm/A*d belwecii N.Hi\e rJbridi.i'i, under the proviiion-? of 
Pai L \ of till'. A( t 


LX. \\ft'»e\Li, being .1 Al.imaee Ilegish.ii .ippoin'i'd un b i the iirovisuni', of the 
* s.iid Act V ol IS.’iJ, -li.ill kno\\mg!\ .iiid willullv is^iiu an\ 

Punishment hn ( ertilicale for m imaj* , oi ...h mni .* aii\ m.ii uage under the 


llegisii.irs i-'i^iig 
cer title ates, oi 

solenini ing in im- 
ages, vMlhout pub- 
lication of iK'l 1 ' e, 


S.iiiie Aet WitlloLlL ]>Uhll-.lling ni .llliVllig 111 .some CoUspu*uous 
pl.ui the noim* ol sUi li marriigi a^ directed hv siieh Act, or 
altiM e\]iii.iiion ol two months altci a f i itificate in roepcct of a 
iiiamacM hall hav h. en i-.''Ued l-v him, shall s«)li‘nnnze such 
inriinige, or sh.ill without .iii o)d»*r ■)! a ei'niipetenl (Jourt 


iiuthoii.niRliiiiiU. v.k'mm/.'' .i".' nurri.w wln'ii on.' ol th.' p- rs-m. lutuidmg 

miirrmReliint lieuiR'iNMd.m Ol widow.T) is .i mni..r, l.,■lni.. I, l.i- eiipir.il i.m of foiuteen 
dajs aftei tl.o u■<■elpt uf such neliee i" -e.iuired i.v th. , uiie Art, oi without si'iidiiiR 
or camiiiB to be sent bv the po.t oi ..therwise .i fip\ nl sn, h iiDtiee of iiuniagu to the 
ScmorIiLHii.if,eK‘'S'''l''''‘'' I"'*"'''- 'f tlieie Is- iiMie A1 imafie BeRistrars of the 

District than one, .iiid if h,. 1iu-is,'H be n-i, the Smi-.i M,ur..iRe ReRistrai, or shall 

issue any eoilifie.ttc, the is.iie ..f whieh sh.ill 1. iie b. , •• ptnlnhited as in tin- let provid- 
ed b^ an. person .luthorued to prohibit the is-.n tbeieof, shall he punished with 
imprisonment of either doseiiption, as ib-Uncd in the linlnin I’cn.vl Code, fora term 
which may uKtoiid to five vears, ..ud sh.ill .il.o be li.ible to 1i.ie. 
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IjXI. Whoo^L'l, hoin*; :i person auMionzeil under the provisions of this Act to 
solumm/o .1 m.iiii.im*, iin.l nnfc boiiiR si Clergyman of the Churchy 
of suleinni/iTip; a msiimpc after due publication of 

bainis nr under a license from the Anglican Jh'shop of the 
]>ioce^L' or Suin>‘4ate *dul\ authorized in that Ind^alf, or not 
belli the ClergMiian of the Church of Scotland soleninizing a 
insirnai'e ai cording to the rules, iites, cercmoniC'. and customs 
of that Chimh, oi int b'-ing th/- CleigMiian of the Church of 
Ihaiie soleiiiiii/ing a niairiage according to the rites, rules, 

( eiemoiiies and ( nstoni'. of that Cliureh, sh ill knowing!} and 
wilfiill} I'^'^ue . 111 } certilicate foi inarri igc under this Act, or 
soleniin/'' am in iniage lii*Lvsei‘n 'U«’h pcr^.uiis as aforesaid, with- 
out publishing or c uj'.ing to lie siMuced tli-* ii'ito ol sn>'h in linage as diiected in Part II, 
of this Alt, or afier the expit itioii of two luoiith'^, .ift'r the eertificate sliill hue been 
is>,ued bv him, or sh ill kiM.vingU or wilfull} is-,ue .iiu eeititicate foi marnige, or 
solciiiiiizo a inirn.i bet, veen su.di pjrson wlieii one of the persons intending marri- 
age, not being :i widowei Ol widovv, iv, a minoi, lieforc the expnation of fourteen da\s 
after the reeeipt of iiotii e of v-urh marnige, or without ‘•ending or ( .iiisiiig to be sent 
b\ the po-.t or othf'iwise a (.njn uf ‘•nch notiee to the TMarriago Registrar, or, .f there 
ho more j\lan i igo R ^g^Lrai than mie, to the Seriuir l\lai nago R egistrar of Iholhstnet , 
or sh.ill knowinglN and wilfulU i-t.ui* am (“ililuati , the is^ue of such shall have been 
forbidden under this At t b\ am per'^tui authors "d to foi bid the issue , or shall kiiovving- 
1\ or wilfulh solemnize riu marnage whi« h shall hive been loilndden b} iin\ person 
iiuthoiiz m 1 to forb’d the ‘•amc, shall be iiuni^lu d with imii-i^onmcnt of either desenptinn, 
‘. i > deliiicd 111 the liidj.iii P*‘tml Code, foi .i teiin vvIhlIi ma\ extend to foui \e.irs, 
and shall «ilso lie liable to tiiii' «. 


Punishment foi 
person', anlbori/.ed 
undf‘r tins \et, Inil 
not Iieiiig Cli.‘rg\- 
meii of the (Jiur- 
cb<‘s of I’ngland, 
Scotl.iiid Cl Rome, 
mar- 
riages without pub- 
licatum of notice, 
Ac 


LXIl. Whoever, not being 
V of llie 


make 


; lieeii'.ed to giant a eeililieate of marriiige under Part 
' Act, shall gr.int sueli ci'itilie.ile intending tlier('b\ to 
it ajijicji lliai be i-. lii'Ln-.ed, shall be puni'.lied W'lth 
impii'. mmeiit nf eiihei de-,( ri[)ticn, :is delmel in the‘ Indian 
Penal Code, for a term wliieb in.i\ extend to five }eiirs, .'llid 
••liuli aNo Ik liable to (me 

t 

IjXIII. Whoe\(i -.hall wilfull} de^tio\ or ini'jre oi eaii-* to lio dcstroxodor injuicd 
inv sill li Regi-itei Jiook, or any p.irt thereof, oi !in\ such 
autlicnlieated extr.ict tlHTcfiom !i> afoiesud, oi shall wilfully 
iiiseit Ol cause to lie inser(.c*d am faNe eritrN in aii\ suoh Regis, 
ter P lok Ol .lutbeiitie itcd exlr.i,''t, shall b.* p’lni'.hi'd w'ltli im- 
prisoiinient, of either dosi nption, a-, detun’d ui the Indian Ponal C ido, for .i teun which 
ini\ extend to seven "vears, and shill also bo li.ilik to fine. 


Punishment foi 
unlicensed peison 
])ii‘len(liiig to gi,nit 
certili'*ite of mat- 
Tiage nnlei I’art V 


Plllllshmeiit foi 
dostro} jiig Ol f ilsif\ - 
iiig Regnter Rcoks 


JjXIV. Per'i-ms tried f )i olfeiices punishable undei this Art sh.ill be tiled under 
the pioMsions of the Cod'* of Ciiniinil Piooeduro by the Court 
Jurisdietion to tr\ Session as defined in the same Code pi iviJed that no 

pumTh^ilde*^ ^'^under I'^uropean British subje.-t ‘-hill be liable to be tried for any 
this Act eficnee puuisliablo niidor thi^ Act except before a Judge of tile 

High Court. In o'-er\ cise, in which .in Kuropean British 
subicet shill be charg 'd before .i Justice of the Pea -e or AI igistrate at ari\ place beyond 
the local limit-i of the ordinarN original Ci\il jiirisdiLtion of the High Court with any 
olleiice under this Aet, siuih charge sh.ill be investigated, and the committal and trial 
for su.di ollenco shill be mid 3 and held, .iccoidiiig to the rules by which the Criminal 
f^rocedare of the High Court mav from time to tune be regulated 
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LXV. Fixcopt prnviflrd in tho last prpf’--‘(]in!]; Ri'ction, 
^ Code of Criminal \,bc pnn isions of the (’culi of (’iiiniinal Proccdnro '.li.ill appl) to 

Procedure applicable invcsti^'.ihon .mil < 'iiimil.tal in .ill c cli undor 

to investiET.itions .1 x i -i , 

and eonirniLt.iK priuidiMl iImi, ,i Miniiiin*!-^ ojd'u.inU 1 ii" in 

under this Act. tlio fust iri^t iin'o, .m.] that all oll.'i,. <'s pwnidj iblc undor this 

Act shall lie liail.ilih' 


Supreme Couit of 
Straits' Scttleiih-jjt 
to try and punish 
offences uiidei tin-, 
Act 


TiXVl Tli<‘ Siipioiiii* Coin L of Jiidu .iliirc in tlio Sctllc- 
inciil of Piinc'f of Wali*^’ Island, Smt'.ipoio and M.ilacia- 
sli.ill have ])o\\im to li\ olloius ^ immshalilc lindor thi'- Act 
and oomniiLtoil w iLhin tin liniiU ol ^Ul h Sottlcinont * 


Tlie chat«rc fni an\ ^ii-h olTi'iioi shill In il and tin* coniniit t ils shall be 

made under the proi*e 4 urf b\ whudi s'i« li C iirl ill h nn ton. to itnu bo noiilatod 
The pcnaUiC') (if .i]i\ ) 1111 pi) -od o i^p • liai ;od 1 iliiiiii.l -b lU l•,)nt‘•^|»(lnd as ne.n 1 \ 

as ma\ lie with tlie peii.il'ies wliit b m'L;hthi\i bi 1 n onji i^i'ii nii sni h peisoii'. h id tlio 
Indian Penal Code bocn^hen in hnee in the ^.11 1 betfli niom, 

Extended bs AitXXlI , l.n the II\d“i ib 1 1 \s-,n;iiiiil 1 Mounts, and the Canton- 
ments of Seeiindei aliad, Ti iinulKhi’ii \ , and .Xiiriin • ib.id. -I'fii i»i\U a'. ioj;,itds Clii istian 
British sub]C( ts ■ 

SCI I FT dad-: \-(iS/< S.rfuni ll\ 

Xotu (• (if Mill I LtUU\ 

To the Beveieiui John Jijoirn, n Ministii of tui Fm ('lunch of ScoIhuLiI, nt intlcuila 
1 hereby f^iM* sou notn (*, Llial a ih.iiimli i^ inlendid to be li.id, within the 
calender months fiiiin the d it e hoieol betw.s n im aulllii ollici pirtv he»ejn named 
and described (that is to saN^— , 



Witness m\ hand, Uii^ di\ of Jnh , O.w tn n ..i.l I u./.d hn'iltedani su ty- 

(Si”!..'.! I JVMKS SMITH 

(The Italics 111 this Sehodu’e are to be tilled up a^ th-* e.i <• 111 ii be, and the blank 
division thereof is only to h.; 1‘dled up when u 1 . of ih- jiiiLie, li\os m another District). 
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Reqistf at 's Cey tificate. 

I, the Tteveiend John Bioitn, Mtmsiei of the Free Church of Scotland at Calcutta^ 
in lienrjnl, do liiToln certify, lli.it on the sixth day of July, 1665, notice was duly 
entered lu iti\ ^I.irn.ige Notice Book of the marriage intended betweeij the parties 
Ihciein named and described, deli\cred under the hand of James Smithy one of the 
parties (that is to say) — 





and that the dccbiriition reijuired by sei tion nineteen of “ The liidnin Mariiage Act, 
16G5,’’ ha*! been duly made b\ the said {Jnmes Smith) 

I 

Date of notice entered 5ia//z 1605 The issue of this Certificate has not 

Date of certificate given twentieth July been inohibited 1)\ aii\ peison authorized 
1865. to fOibid the issiu' thereof 

Witnush iii\ hand, this T\NGutieth day of Julv, One thousand ei(^ht hujidred and 
sixty five. • 

(Signed.) JOHN BIIUWN, 
Ministei of the Fiee Chutch of Scotland 

f 

This ceitilieate will be void unle# the marriage is solemnized on or before the 
twentieth day of September, 1865. 

(The Italics in the Schedule iirc to bo tilled up as the ca'»e maj be, and the blank 
division thereof is onh to be filled up when one of the parties lives in another District), 
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SCIIEDUIjFj C— (See Section JO). 
Fonn of Reqisier of Maiiinqes. 

^^Ufiitcn\ UcLunis 
of 

^Lim.ipos 

fdl 


( C.icufcta, 

The Aicluloiii onrv of . . .Madras, 

( Bombay, ' 

[ Calcutta, 

I, RoRistrai of llio Aichdoaconiv of .. j ^ladr as do hereby 

, ( Bombay, 


(ortifv, that tbp aniiox^d aro comvt of the j Calcutta, 

orj^iij il and Ofjir i il »^ni.iileil\ Kotunis of M.irriapos i "Madras, 
within tlio Aiclido i< 'Oil i\ of (Bombay, 


as made .ind tiarnniittod to iw loi ilu- « ni.ii l»*r ( oinniont iur the /i?sf d.u of October 
oiidinR the thntif- In '^t dav of I )i‘j ciiibcr, in the ^ oai of Oiir Ijoid One thousand ciqhi- 
hundred and siiiq-fivc 


\_Siqnatni c of Pu'qisb ai ] 


Rcgi^tiar of the Archdeacon ly (.f 


Marriages solemnized at 


9 


o* 

B 


I ^ 


I CJ 


K 


j Calcutta, 

j ^l.idias, 

( Bumba\ , 

j Allahiibnd, 

I B irrackporo, 
j Baicill\ , 

( Cab utta, &c., <Src. 



I 
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APPENDIX III. 


909 



116 


Married in the Free Church of Scotland Church, Aqra 
John Young, Minister of the Free Church of Scotland. 

1 j u 4. (James White I , I John Smith. 

This marriage was solemnized between us .. ■{ hn the presence of us ... 1 

(Martha Duncan ... I I John Green 
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ENGLISH LAW-FINES. AND COMMON 
KECOVERIES. 

ACT XXXI .OF 1854. 


III. Every married woman who, either alone or jointly with her husband, is pos- 
sessed of or entitled to any estate or interest in or any power to 
be exercise i over any lands or hereditaments, which, but for 
the passing of this Act, she might have disposed of or ex- 
tinguished by levying a fine, or suffering a recovery, or by join- 
ing in cither of such assurances, Ahiill have power by deed, to bo 
acknowledged bv her as horoiiiafber mentioned, to dispose of, 
release, surrender^ oi extingui.sh my .such estate, interest, or power, as fully and effectu- 
ally as if she were an unmarried woman 


A married woman, 
with her husband’s 
concurrence, em- 
powered to dispose 
of her estate by deed 
acknowledged, &c. 


Provision to apply The provisions of the last two preceding Sections shall, 

to money subject to so far a.s circumstances will admit, iipply to mone} subject to be 
be invested in lands. invested in lauds or other hereditaments. 


V No deed’to be executed b> a married w.nnin under the provisions hereinbefore 
^ ^ ^ contained .shall, so far as regards the interest of such married 

deeds by married woman, be valid or efteotu il, unless her husband concur therein 
woman. unless the deed bo icknowlodgod in manner hereinafter pre- 

scribed before a Judge of one of Her Mijcsty’s Supreme Courts 
or before a Judge or other covenanted oilKor of the East India Company exercising civil 
jurisdiction in the place wherein such deed shill be acknowledged or before some 
Commissioner appointed either spocialh’ for the occasion, or appointed as a permanent 
Commissioner by one of Her Majesty’s said Courts to take such acknowledgments. 

VI. If the husband of any iiiirnod woman, desirous of enlarcmg, passing, or 
destroying an\ cstato, interest, or power, by a deed to bo acknow- 
ledged by her under this .Act, shall bo a lunatic, idiot, or of 
unsound mind, whether he .shall have been found such by* inquisi- 
tion or not, or from any other cause shall be incapable of 
executing a deed, or if his rfesidonce .shall not be known, or if he 
shall be in prison, or living apirt from his wife either by mutual 
consent, or by s-'iitencc of divoicc, ot in cqnsequoncc of his 
being transported beyond the seas, or from any other cause whatever, it shall be lawful 
for any of Her Majesty’s said Courts, b\ an order to be made in a summary way upon 
the application of such married woman, and upon such evidence asi to the Court shall 
scorn meet, to dispense with the eoncuttcnco of hei husband in the deed so to bo acknow- 
ledged , and any deed to be executed or acknowledged by her in pursuance of such 
order shall (but without prejudice to the Tight-, of her hu-ioand a-, then existing, 
indopondenbly of this Act) bo as valid and clloctu.il as if ho hid concurred therein. 


If husband be lu- 
natic, &c., Court 
may direct acknow- 
ledgment by deed 
without his concur- 
rence, saving right 
of the husband, &c 


VII. It shall be lawful for any ot Her Maje-sty’s said Courts to appoint, by its 


orders, under the seal of the OourL, to bo published in the 
Goveinmout ilazotto, or otherwise as the Court shall direct, iter- 
maiieiit Coininissioiiors, either b\ name or office, and to appoint, 
from time to time, under special Commissions, Special Commis- 
sioners, any one of whom shall he authorized and empowered, 
unless the Act is directed to be done before more than one, to 
take the acknowledgment of any deed by any married woman* 
who, by reason of her place of residence, oi ill health, or other sufficient cause, shall 


Supreme Coui ts 
may appoint, for the 
purpose of taking 
such acknowledg- 
ment, permanent or 
special Commission- 
ers. 
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be unable to make such acknowledgment befoie one of the Judges or other officers 
described in the preceding Section. 

VIII. Every, such Judge, Officer, -or Commissioner as aforesaid, before ho shall 


Such married 
woman to be exa- 
mined apart before 
Judge, Ac., taking 
her acknowlc'Jg- 
ment. 


receive the acknowledgment by any married woman of any deed 
to be acl’nowledg'ed bj her under this Act, shall examine her 
apart from her husbmd, touching her knowledge of such deed, 
and shall asceitain whether she understands its object, and 
frech and voluntarih consents to tho same, and unlcbs she 
appears to understand its object, and freely and voluntarily to 


consent to sm h deed, ho shall not permit her to acknowledge the same, and yi such 
case, such deed, so far as relates to the cxc^ utioii thereof by such married woman, shall 


be void. 


IX. Every Judge, Officer, or Cc.mmiS'.ionor, taking such acknowledgment under this 
Act, sbitll, .it tlio time of taking the same, sign a memorandum 
to be endorsed on or will ten at the font or m the margin of such 
deed, which mcnior.induin sh.ill 1)C to the following effect, 
namely “ Tin's di'cd marked ( ) was this day produced 

before me and acknowledged by — therein named, to bo her act 
and deed, previous to which ai knowledgincnt the said was.examincd by me 

separately and apart from her bu^baiid, ton lung hei know’b'dge, of tho contents of tho 
said deed and her eon>.ont thereto, and appeared iio undi'r^tand the same, and declared 
the same to be freely and voluntarily c\ecute.l b\ hei," 


Judge, &c , shall 
sign amemoninduin 
of acknowledgment 
— form of it. 


Deed of married Evor\ deed executed by a married woman and hereby 

woman to take effect roijuiied to bi‘ acknowledged, shall, so far as rogaids tho interest 

from time of acknow’- of such mar* lod woman, take effect « ml v from the time of tho 

ledgment acknowledgment thereof 

XI It shall not bo necessary for any pemon pioduemg a deed so acknowledged in 
any tjourt of Justice, to prove the band-writing or authority of 
Deed .when pie- the Judge or other Ollieci, or the Comiiiissioncr taking such 

Rumed ^ have been .ickuowledgmtmt, but if such memorandum purports to have 

duly acknowlodgea substance regularlv made .iml signed, the deed shall bo 

presumed to have been dulv acknowledged b\ the party, until the contrary is shown. 
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COSTS. 


(1) Code of Civil Procedure to apply to procccdini^a under Diyopcq A.ct, 

Subject 1-1 the proviaions e i.. the Div.wi-o Act (IV of ISGI) all pnoeod- 

ii'gs under that Aet bei\\' u party and party Khali bo regulate^ by 
the Code oJ Civil iVuci* me. Sei S 4 .j of the Divoroo Act 

(2) Proviaion as to costa in the Code of Civil Piocedure 

“ Subject tf) such condn.iDiJH iiiid ImiitaMr^ns as m i.y b-i prescribed, and to the 
provisions of ai4\ i.iw f.ir the iini-* being m force, the costs of, and 
11 cident tn all sniLs shrt ‘1 he in thi‘ di^^croiion of the Court, and the 
Court 'ihall hiv* inll power to iletermine b\ whom or out of what 
properl} and to what exl'oit su'*h eo^L^ arc to bo paid, and to give all 
iKCessarj dirff-i.i'ns hi tiie purposes af irosaul Thu fact that the 
Court has r«o jurisdicii n i-i li\ ihn suit shall b( no bar,tn the exeroisQ 
of ‘'Ucb pov’ers 

a 

Where the Court diieets th n ,iiiv (.»•,. hill n e. fill .w ihe event of the Court 
shall state us reas ns in wriling 

The C»)urt m.i> give inUro^t on costs at an\ r.ite not exceeding six per cent. 

per annum and siv'h UiI.im- drill bo added to the costs and shall be 
recoverable .is such ” Sei Cmle of Civil Procpdiirt*, 190S, 3. do 

(d) Power to order adulterer to pay costs 

Under S. .35 of Iho Divorce Act (I\ if ISO')) (Jourts have See B. 85 of Act 

IV I'f 1SG9 


(4) General rule in that costs are in the discretion of Court -Extent of discretion. 

ja) No hard-and-fast rule can hi- Ui.i d nvii as r.o etists in Court 8oe the 
Fnedcberg. 10 1’ D 112 , «nd the Judgments of the L J J. in liadische 
Amilin\ Ijcnnstcin 2‘.J C 1) p U'l 

(5) Thus, (i) the Court mi. order th»' co,'.', in be paid bv the parties in definite 
• ^proportions , 

(ii) It miv ordir one part} to pav t » the other a fixed sum in lieu of tax^d 
cost'- Wilmottv JnDbci, 17 C D. p 774, Mayn oj lhadtord v. Ptckles, 
aj94) S. Ch 51 

( 111 ) Or it ma\ even mak-^ a siiecs-,ful pliintifl pi\ the whole costs of the 
othci ude llanis v J'dJioiLk, 1 B D Oil , Fane v Fane, 13 C.D 


22S 

(c) Whoro I plaintiff has no cause of action th'^ defendant cannot be made to 
pa\ ih'' \^ho^’ coptR of thoaclinn Dicks v Yates, 18 C I). 76, see 
1 . ,o, iv’osfei V. a.\Y Ry. Co , R B D 51.5 

(5) iDisoFetion to be exercised judicially 

la) Though the diRcrotion conferred is vtv wide, it is a j idioial discretion, and 
^ must be exercised on fixed pnTiciplPR Coopv) v Whittinqham, 15 C D 
501 , Jones v Cu}li7itj, 13 Q B D p 2G5 
(b) Thus whore a part} sucoesafuU'’ .'nforoes a legal right, and in no way miB- 
Conducts himself, then he is entitled to costs as of right. Cooper v, 
Whittingham,, 15 CD 501, Jones v. Cwiinq, 13 Q B D. p 266, 
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• Costs —(Continued). 

Upmann v. Forestei , 24 0 D. 231 ; Civil Service Co-operative Society 
V. General Steam Navigation Co., 0903) 2 E.B. 756 (G.A.) ; see too', 
Tlie Swansea y. The Condor^ 4 F.D. p. 120 , The Monkseaton, 14 
P.D. 51. 

{c) The fact, howovar, that plaintill brought his action without previous com- 
munication with the defendant, does not disentitle him to his costs if 
he succeeds Gnodhart v. Hyett, 25 C.D. 1S2 ; Wittmanv. Oppenheim, 
27 C.D. 260 ; Ruskin v Robinsoji, 2 Times Kep. 18. 

, (d) Where there are no materials on which the Judge can exercise his discretion, 

he IS not justified in depriving a successful party of his costs. Civil 
Seriice Co-operative Society v. General Steam Navigation CO,, (1903) 
2 K.B. 756 (G A.) See that case distinguished in Leckhampton Quarries 
Co, V. Cheltenham, R.D.O. (’05) 49 Sol. Jo. 618. 

(e) As to how far the Court may regard the behaviour of the parties external to 
the Goudiict of the suit itself. See Harnett v. tVise, 5 Ex. D. 307 ; Est- 
court V. Estcourt Hop Essence Co., L.R., 10 Gh. 276 , King d Co, v. 
Gillard d Co., (1905) 2 Ch. 7 (C.A.), Edison-Bell, <(' Co. i. Smith, 
, (’05) 119 L.T. Jo. 106. 

(6) CoBtB on lettled pplnciplcs - Costs according to discretion of Coart— Difference^ 

Appeal— English Lav. 

(a) In many classes of cifl»*R the Courts award costr on settled principles. J.A. 

1878, S 49 , SHP, also, 1 M I A 170 , 3 M H 0. 279 (280) , 12 C. 179. 

(b) But It IS alwiys in tb« dipnr»>r.iorj of the Gourn to depart from the rule whore 

the olloum'>^anooR of |.ht» particular case require it JA 1873, S. 49. 
See, alb.), ] M i.\, 470 , 1 1^1 H.O. 279 (280) , 12 C. 179. 

(c) The distinction between costs awarded according to a general rule, and costs 

awarded in the exorcise of a discretion 5n particular facts is important, 
because an appeal hcb from an order awarding costs on a wrong princi- 
ple , out no aDp<^al lies from the exercise of an erronems discretion on 
particular facts J.A 1M73, S 49 See, also, 1 M l.A. 470, 3 M.H.G. 
279 (280) , 12 G. 179. 

(7) Difference between this Act and the Englisi/ Acts as to' Court’s power to award 

costs. 

a 

Act IV of 1869, which deals aoout Divorce, contains no exlrauslive provisions 
giving the Court ,% gen^Tal power over costs, such .is that conferred on 

* the Plnglish Gourr. by S. 51 of 20 Si 21 Viot , o 85 , but the omission is 

probably only due to the fact that the power is ful.y given by the Code 
of Civil Procedure, 9> which all prooepdings under Act IV of 1869 are, 
subject to the provisious of the Act itself, to be regulated. See 

!Macrae on Divorce, 1871, p 150. See, also, S. 45 of the Divoroe Act 

(IV of 1869). See, also, S 35 of the Divorce Act (IV of 1869). 

( 8 ) Principles of English Law to be followed in the matter of awarding costs. 

The Courts administering the Divorce Act are directed to act and give relief on 
prinoiples and rules similar to those on which the Court for Diooroe 
and Matrimonial Causes in England for the time being aots and gives 
relief. See Macrae on Divorce, 1H71, p. 150 See S. 7 of the Divorce 
Act (IV of 1869), 19 B. 293. 

(9) Hnsband’s liability for wife’s costs. 

(a) It has been the rule in England, and it has been followed in this country 

also, that a wife should not be precluded by want of means from 
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Costs — (Continuod) . 

^ 08tablii,hing hot case eithoc as PetiUouot or Boapondent, and it was 

UBual for the wife to apply pending the hearing that the husband 
shnuld make a deposit or give security for the estimated oosts that 
might be inourred by his>wifo. 7 O.W N. 565 (566). 

(6) In a case, where there were pending a suit by the wife for judicial separation 
and a amt by her husband for divorce, it was held that the wife, whoso 
property wi8 recaioed by her husband, was entitled to her oosts. 29 
C. 619. 

(c) In a suit for divorce instituted by a husband a^rainst his wife, the Court has 

a discretion lo maki the husoand pay the wife’s oosts already iDcifired, 
and to Rive srcuritj for h.‘r fu‘nrp costs. 19 B. 293 {296). 

(d) Such relief will not be granted by ihu Indian Courts, unless special oircum- 

stanceh .11* shown calling fur it. 9 M 12(13). 

(e) A wife, with mi piop<jri.y of her own, s^ekinp a divorce, is entitled to have 

provisun made by her husbtnd for the payment of her costs in the 
suit. 9^1. 12 (13) 

if) Rule 15S (as amended 14th July, l.S7o) of the English Rules and Regulations 
in divorce cases which govern fh ‘ practice of the Court in England, 
ought, having regard to section 7 of the Indian DiVorce Act IV of 
18G9, to govern tbu pracuc' of Indian (Courts 19 B 293 
{ff) The husband, HI a suit for dihS)luii )n of a mar -lag.*, will be required (fol- 
lowing the English rule) to deposit in Court the necessary oosts of the 
wife, where she has not got stparate property suflioieut for her support 
and for the costs of suit 14 C. 580 

(10) Extent of husband's liability. ^ 

(I) Not T.lMlTED TO EBT1M\TLJ> LObTt I'lni WHlL’ll SECLUm WAS GIVEN, 

(ri) The hu.sband’s lia^ilit> extends mJ. m.*iel> to the estimated oosts for which 
he has all. adv given security, out to all eosts actuallv incurred by the 
wife. Fiona \ Floira, L.R , .3 P. 132 , 42 L J., P. & M. 45 , see, 
alfi'i, Hall V. IJall, 1H91, p 302 , linbcttbon v liobeytson and P. 6 P.D. 
119 , Jones V Jones, L R , 2 P. 333 , 41 Ij J., P. & M. 21, 53. 

(5) Ai ..lie time in England, it was hold, thai, under rule 159 of the English 
Divorce Court Ruiub, chc discretion of the Judge to allow oosts at the 
^ bearing to the wife was limited to the amount for which the security 
bad been given or depo'iit mado by the husband , but m Robert)i07i v. 
Robertson, L K., 0 P.D. L19, it was decided (bat, whore the wife was 
allowed costh, and where mere were no improper procoediDgS'takeo on 
h«L behalf, she should be entitled to the .ictnii incurred by her. 
7 C W N. 565 (507). 

(II) HrSl’.ANI) MW nr DIl.’ELTED TO I*.W lOSJhJAl.N TllOUCiU NO SECURITY HAS 
HEUN GIVEN 

“ If an order can bo made allowing ensts m addinon to the amount for which 
Hecurit} has been given, tbuLO is no reabon why in cabes where no 
security has been given or deposit made, a.i oidei* should not be passed 
directing the hubband !opa> ail cobts ruabouably incurred by bis wife ” 
7 C.W N. 505 i5o7). 

(ill) Wire’s COSTS I’o UK ui i*i within naurow guviun. 

The costb of the rebpandetit ought to be kept, wiihin th'^ narrowest possible 
limit coubisbent with her being able Lo place her case fairly before the 
Court. No extiavaganues it the way of costs can be allowed against 
the petitioner. Per Pairau, J. in 19 Bom. 293 (296). 
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Costs— (Conlinued). 

(11) Reason of the above rule as to husband’s liability for wife’s costs. 

(1) Common law rule that gave the husband a bight to wife’s pbopeety. 

(a) The foundation of the practice which prevailed in the EocleBiastioal Court 

was the absolute right which the law formerly gave the htisband upon 
marriage to the whole of the wife’s personal estate and to the income 
of her real estate, loavirg her destitute of all moans to conduct her 
case. Per Ponlifex, J. m 5 C. 357 (362). 

(b) The principle on which the husband is, as a rule, liable for the wife’s costs 

IS, that the husband is presumed to have the whole of the wife’s pro- 
perty , buL on this presumption being robuctod by proof that the wife 
has separate property, cessantc ) atione cessat lex Wells v. Wells, 33 
L J., P. & M. 72 , Holmes v. Holmes, Poynter, 2G0. 

(c) But it IB not sullicient to show that she hus separate property sulliuient for 

her own support , it must further bo proved that she has enough also 
for the payment of her costs Bclcliet v. Belbhcr, 1 Curt. 411 ; Wilson 
v. Wilson^ 2 Hagg Cons Rep , 203. 

(ii) Wife DEiNG \miolja’ occl j'ied in household dltiks, and consequently 

HEfNG UNABLE TO ACQUIltE ANY rROl'EllTi. 

“ Were the matter not concluded by authority, 1 should give effect to another 
consideration not referred to. that, inasmuch as the wife, iu discharge 
of her duties as mistress of the household, is wholly occupied, it is 
imp('BSible for her to acquire an) property, and I should have thought 
that consideration might* fairly be used to influence the Court in 
determining whether in cases such as these the wife might not be 
cntitlf>d to obtain the necessary costs from her husband apart from any 
question of right to her property.” Per Pigot, J. m 23 C. 916, note. 

(ill) Husband’s liability j’or wiit/s ni cersahifs. 

The foundation of the rule is, that a v/ifu can bind her husband for neoesBarieB, 
and a suit, bmiighb with reasonalde and probable cause, wiV be con- 
sidered a necessity. Seo Argument of Council in 1 C. 260 (269) = 3 
C.L R. 481 , see, also, Jones, y.fJones, L R. 2 I*. ^ D 331 ; Brown v. 
Achioya, 5E. B. 619 cited in argument in 4 C. 260 (269) = 3 G.L.R. 
484. 

f 

(iv) Wife’s I’ovriJTY not tu be a ijah to justice being done. 

(n) It has been the rule in England that a wife should not be precluded by 
want of moans from establishing hei case as petitconer or respondent. 
7 C.W N. 665 (5GC)*30 C 6‘JJ see, also, Bobotson v. Robertson, L.R. 
6 P 1) 119 , Otimif v. Otway (L R. 13 P.D 141 F). 

(6) And this rule hits been follow(‘d in this country, 7 G.W.N, 565 (566) = 30 
C. 631. 

(c) In a case where it is shown that a wife has no means of her own she is not 
precluded from obtaining costs from her husband on the dismissal of 
her petition for divorce against him, simply because she had failed to 
apply pending the beiuiug that the husband should make a deposit or 
give security for her tsiimaled costs. 7 C W.N. 565 = 30 C. C31. 

(v) I’llO'Jtt'llON I- 1)1. WII J- ’s .SOI ICTJ’OIl Al IlM. HO.NLRTI 

{a) It IS not ]uf i that a wife should hi leti wiihout the means of putting her 
case fair!) belt re the (^ourt, r i that a practitionei should run the risk 
of losing the pioper lemuueialiou tor his labours, if he takes up a 
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case which ho honestly behoves to be gexiainc, out which may after 
all i.urri oun Co be unfouadu'l See Browne and Powles on Divoroe, 
cited 111 19 B. 293 (29ft) , 29 G 019 (021) 

(4) “ The reasons given for this’ rule aio as follows ■ “ If the question of costs 
were a quention solely between husband and wife, it would be reason- 
able that a husband who had successfully rebutted a charge brought 
againF>t him by hio wito should nou be obliged to pay her costs. But 
unfortunately lu the va-it majority of cases the wife has no means 
of hur own. She hri>, to find an attorney to take up her case for 
her, and if sho could not, obtain from her husband the means 
of cmploMtig him she would be powerless, and however good a 
cause she might have for tak'ng nroceediugs she would bo unable 
to enforce her rights. Therefore i<. is necessary to take into oon- 
siderati'iM che position of the attorney, and provision is made for 
hi<- ^iMiicub by piiabling the wife to c.ill upon the husband co give 
security for the cost of the hearing to the amount that may be fixed 
by the rcgisriar. Tbe course was taken in this case, and the amount 
of security w.is 1ix.ecl at IfiO , and the wife’s attorney undertook the 
litigation on her bohalt, in the anticipation that he would be allowed 
Ills tviHts out of th.it. ^um lor which security had been given. By 
not allowi g the costs, the Court would be depriving the attorney of 
that which bn 1 jokisl lo, ana had aright to look to, as his security in 
Gi'inducting the Irigation on ihc wife’s bcb.ilf iL is plain that the Court 
jh not absoliitolv bouiit) to g]\o thi'Wifi* her costs, but it would only 
be justified in reLii'-n.g ihcm ni cases when it appeared that the attor- 
ney had done somunhiug w^oug, or that no had insLitubed prooeedings 
without rc.isoiialilu ground, that is, when he had the means of seeing, 
btluie iii^iTtuting the suit, that it was one which ought not to 
be iij.slitulcd When such a case arists, J will disallow the wife’s 
costs, and thuN causo thi* piiiiishincnt lo lall on the attorney ...It 
would be in the Liighc.ib degree prejudicial to the interests of the 
women w’h-» .m hLigtnt-. in this C )urt to cast upon the atcorneys 
whom thi V cen- uIj tin* dang- rous reiipon^ biiity of coming to a con. 
elusion ill lioubtful c i^i' s <is to whii. 1*1 likolv to be the finding of the 
' C uit upon ilie faers submiiLcd to (.hem. If I were to disallow these 
*cO'ts I should SI} 111 cltecL that the w'lfc’s attorney ought to have 
come to the. <*‘' 11 . iusuin that the ehargo of ciuolty could not be made 
o^t r»ut the ai.Loincy oup’a'. not, L ihn.k, to be uonipolled to stake his 
chance of rfinuocraMon bi'. )udgiQcnL upon buoh a question.” 

Per HaiiiiCi), J in Kh^hci v e? ^ Li K. d 1’, 132 , 12 L J, P. and 

M. Jft. 

(c) “ On principlti ir. js plain tliau ih. wli )le louiiJ.iuon o the rule depends on 
the li'ibiJu.\ of the husband to pay thu iiocessary and lair cobts of the 
wife’s dcloiicc I take it that that rule lo Jouridjd on thu old English 
law, wnich gave thu whole personal piupeity of •.ho wiio to the husband, 
and gave liini also tin* irieome of hei leal esi. it.'j, so that, 111 the absence 
of a w'ttlement (which, as wt all know, is a c Jiupaiatively modern in- 
troduction), sho was absoluteU pouuilesH, ana, berolore, the Ecclesias- 
iical G>'nri. not only provided for the cc-sts of her defoucc but also gave 
hci cihiiiony itcndente hie 1.0 as to pruvidu lui h<.r iiiaiutonauco. Of 
, ouiau the busbatid may say ‘it is a h.irdsbip on mo to have to pay the 
cobta 01 mj wife’s false dt fence to a charge ol adultery, or the costs 
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of a false oounteroharge against myself ofadulte^ or ocuelty.’ No 
doubt it IB a hardship, but what would the wife have to say in answer ^ ' 
Suppose the wife had brought him £10,000, or £i0,000, or £50,000, 
would not she have a right to say, ' You have taken all my property 
from me, and am I to be left defenceless and not able to^moet your 
false charge of adultery ?’ Of course it is manifest that there must 
be money provided for the wife to defend herself, and who is to take 
up the defence ? Only a solicitor, who must look for payment, not to 
the wife, who has nothing, but to the husband , and, therefore, it was 
quite right to secure him that payment by getting money paid into 
Court, and finally by payment of the proper costs incurred wheu the 
suit was heard. Now, an was observed by the learned judge m the case 
of Flower v. Flower, it is not the solicitor’s fault if the wife is wrong. 
If he himself oonductB the litigation properly, if he fairly investigates 
the charges and sees a reasonable foundation for a defence, be is not 
to lose his costs and the fair remuneration for* his labour, because he 
is not successful. No solicitor would engage in the practice of the 
profession on the terms of not getting paid whenever he was unsuc- 
< cessful ; and, therefore, unless he himself has been guilty of miscon- 
duct, there is no reason for depriving him of his costs. It appears to 
me, therefore, that where the defence is fairly and reasonably conduct- 
ed, the solicitor ought to bo paid in full bis costs, that is, his costs pro- 
perly incurred I have given that what I believe to be the true view 

of the origin of the liability of the husband , but 1 am not obvious to 
the nobler view, if I may so* express it, held in the House of Lords, 
that no gentleman, indbed, no man of right feeling, would wish thathis 
wife should not have the means of fairly investigating and fairly de- 
fending herself against so odious a charge as that of adultery. Really, 
if there had not been, as 1 do believe there is, the common and pecu- 
niary reason for fixing the husband with' costs, 1 think that that 
reason ought to be sufficient to all right-minded men.” Ter Je^sel, M. 
B. in Robertson v. Robertson, 6 F. D. 119. 

(12) Exoeptiont to the above. ^ 

(i) Misconduct op solicitor. 

To the general rule as above laid down, there are two exoeptioLs. 

"If the wife’s solicitor is guiUy of misconduct, — if he either knowingly promotes 
a case which it must be clear to anybody has no foundation at all, so 
that he is oountenanoiug improper litigation, or if hf' takes stops which 
are merely oppressive or obviously unnecessary, or if ho crowds a case 
with absurd evidence, all these are reabons why, if he so misoonduots 
himself, the costs of the wife should be disallowed either in whole or 
in part.’’ Ash v. Ash, (lb93), 222 , TVihoti v. Wilsofi, L.R. 2 p. 135 , 
Hough V. Hough, 71 L.T. 703, 

(ii) Wife fosbebbed of sufficient bepabate property. 

(a) A wife, who is possessed of sufficient separate property of her own, is ^t 

entitled to burden the husband with the costs of a suit in which she 
has been unsuooessful, even though security for her costs may have 
been given by him, Jleal v. Heal, L.R., 1. P. 300 ; 36 L J., P. & M. 
62. 

(b) In such a case, she may herself be condemned in costs. Milne v. Milne 

and Flower, L.R. 2 P. 202. 
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,(13) Applioatlon of the above rule. 

(i) Whi:ht!: \vij^‘’e is unbucuesspul. 

This rule as t.o khe husband's liability for wife’s oosts holds good even if the 
• wife be unsucoessful. 4 C ifiO (.^81) = d G.L.R. 4rt4 , Joties v. Jones, 
L.R. '2 P. and D 331 ; cited in argument in 4 0. ‘260 (269). 

(ii) Husband ArrAnr.NTLY unable to day costs. 

The Court would muke an order for the taxation and payment of the wife’s 
cosLs in a matrimonial suit against the husband, notwithstanding his 
apparent inability to pay them. Ward v. Ward, 1 S. & T. 484 , ‘29 
L.J. P. 17. 

(ill) Guilty wife successful in counter-chabqeb. 

In one case, where a guilty wife suooeedcd in establishing oounter-oharges 
against her husband, the Court gave her oosts. Caldecott v. Caldecott^ 
29 L.^. 699. 

(iv) New trial, costs or. 

Where a new trial is granted on application of the wife, the Court will not 
usually impose upon her tho terms of payment of costif, if she has no 
means, but the husb ind must pay ihe costs of both parties. Nichol- 
iow V. Nicliohon, 3 B & T. 211 , 32 L J.P. 127 , 9 L.T. 118. 

(v) Juhy DisAi.REFiNn — A bortive trial— Full costs to wipe 

Where a jury disagreed, the Court gave the wife her full oosts over and above 
the amount depoMit-d ’ai Court. Hialey v. Hiuley, (1891) 367,61 
liJ. 14 , 65 L T. ,, 

(VI) Costs of AprEAb. 

The same rule holds good not only as to the costs of the lower Court, but also 
as to the reasonable oosb^ of the appeal. 4 C. ‘260 (281) , 3 C.L R. 484 ; 
Jo7i6*s V. Joncsf 1j R 2 P AT), 3^1 cihd in argument in 4 C. 260(269). 

(••11) WIFF l*OS3J;:SSED or SEFARATK J'ROJ'ERTV. 

{(i) “ The rule has always been that an order as to costs pending the hearing 
ought not to be made againsL the husband if the W'lfo is possessed of 
means (technically styled separate property) buiTioioiit to enable her to 
* ^ay her own costs lu the first instance, tho reason for the continiianoe 
of the rule, whatever may have bseu us origin, being that, it is not 
considered just either mat a wife should be left without the means of 
pitting her ease fairly before the Court, or that a practitioner should 
run the risk of losing the proper rcmunoratiou for his labours if he 
rake up a case which bo honestly behoves to be genuine, but which 
may, after all, turn out to bo unfouFided” (Browne and Powels on Di- 
vorce, 6th Ed., p 342) it is a rule of public policy. Per Parren, J. in 
19 13. 293. 

(6) “ Thi relative incomes of husband and wife may be taken into account by 
the judga when exeroising his discretion as to whether he will allow 
Lhe wife her costs already incurred pendente hie, and he is not bound 
to lefuse tho application beoaube the wife has separate property the 
amount of which is muoh more than sullioient for the payment of her 
costs.” Allen v. Allen, (I8b4), P. 134 , cited it. 19 B. 293. 

(c) The question whether the wife should or should not have her Cause depends 
upon the property which the wife may have. Per Stephen, J, in 29 0. 
619, (621). 
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(d) If it appears that the woman retains her property inspile of her marriage, , 
she will not be entitled to her costs from her husband. Per Stephen, J., 
in 29 C. C19 (G21). 

(11) Limits for the application of the rule. t 

(i) Suit iuiougiit hy parent in his own inte rests . 

As tho presumption is only based on tho rule of English law that a woman’s 
property by marriage pacses to her husband, it follows as a conse- 
quence, that, where the husband is not the petitioner, as in suits 
brought by a parent in his own interest to have the marriage of minors 
declared null and void, the wife’s costs cannot before the hearing be 
taxed against the petitioner. Wells v. Cottam and WellSt 3 Sw. & 
Tr 364. 

Ill) Delay and ijeciston against wii’e * 

Again, if the wife delay her applicanon for costs until after the trial, and the 
decision be against her, she cannot then have *her costs, because the 
Court never awards msls to a party whose delinquency has been 
established. Keats v. Keats and Montezuma^ 1 Sw. and Tr. ‘j5S , 28 
* L.J., r. and M. 67. 

(ill) Wife’s suit must re hoyia hde 

Tho wife’s oosi.b when taxi'd de die in diem are generally pavable to the wife or 
her attorney out of the fund in Court , but if the (3ourt has reason to 
suspect that the suit has been instituted mala fule^ it will order the 
sum dcpubiitid to be retained in the registry to abide the event of the 
hearing Bogeys v Hogos, i S and T s2 , 31 L.J. P , and M. 87. 

(iv) Wife failing in i irst suit-^costs of second suit. 

If a wife brings a suit on one giound and fails, and she thou brings a second 
suit seeking different relief and succeeds, her husband will only be 
condemned in one set of costs Ditthheld v. Ditchfieldy (1809) L R 1 
P. <SL I). 729 , 0/ Biitlcy v. Uutlej (1890), 15 P.D 32. 126, C A. 

(v) Wife should pe without puoi’iutiy of her own , 

(a) A wife without property of her own SPoking a divorce is entitled to have 
provision made b> her husband lor the payment of her costs in the 
suit. 9 M. 12 (5 C 357, J),). 

(6) Time is taken to consider this matter, because at first there was some 
difference in principle between giving this relief to a ^oman seeking a 
divorce, and doing so in the case where the woman is the defending 
partv. Upon consideration there is no reason for an} such distinction. 
The English liivorce Courts have always given it in*'both cases and the 
leasou, VIZ., that otherwise the wife will, as a rule, be unable to 
continue the proceedings applies equally to both cases The rules 
passed by the Gouris for divorce and matrimonial causes in England 
under the English Divorce Act provide for the taxation of costs ot a 
wife, who IB petitioner or respondent, before the hearing as a matter of 
course, and for the registrar’s ordering the husband to pay or give 
security for the costs of, and inciduntal to, the hearing. 9 M. 12 ^ 

(c) If she has propert\, that property of course will be available for her costs, 
and in that case the Courts here would probably refuse to make any 
order that tha husband pay hoi costs until the suit has been decided, 
as IS done by the English Courts when the wife has separate property. 
But when the wife has no separate property, the same reason for the 
practice requiring her husband to provide for her costs namely, her 
inability otherwise to continue the proceedings still remains. 9M. 12. 
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^ (d) Sha IS not oertainly, unless she has property, in a position to meet her 

husband on equal torms,' arid 1*1 thcrcfoie, likely to bo »'< «i disadvan- 
tapp, and this inequalit..' boiweeti thu conunuiup p.irliips is the ipasmi 
^ for the practice in qupst'on. l) M l*i (1 1) 

(15) Usual order for wife's costs, though charges frivolous. 

In a case of judicial bcpaialion tho (’ifinr, wliiKt expT''‘^‘'U'p a sLionp opinion 
that the wife’s charpi rifranis:. h'T liU'Ab.in 1 were of a trumpei v charac- 
ter, lefu^ed to df prive her of the ii'iual order, fiiih«'uph she had a small 
sepal ate e^^atc, in tho abs« mcc » f .hin 'sneipesiion r»f iinpiop-'r couduct 
apiinst her suliciLur. JuC't v. ^li/cs, do L.T M59. 


(16) No appeal as to costs. 

Where the Court has exercised its discretion a^’ to cosfs. the Court of anpeal is 
preclude 1 from Veviowinp such di'eis«on /izis'SciZ v Russell (18'J2) 

V 15i,,GlL J.T’ 45, (JOLT JJu 

(171 iDjunction. , ^ , 

In this case, the husband apainst whom an order had benn mado for depositinp 
his wife’ ^ costs beeamo entitled to a Jt‘^;acv. Tm* Court pranted an 
injunction tmesliain nim tnuii th“ li-p.'i-v until the orders as 

1.0 costs were complit d wi' h. Llillt I \ tiilh t, J 1 I* 1' 158 , 5H L J,1 . 
R1 , Gl L T. 101. 

(18) Payment of wife’s coats after order for the husband to proceed in forma 

pauperis , 

WbeiG a petitioner obtained h l^ ••.o pi..-. hnmn p,tupc>v. some time after 

iho pr..f.«edinph had b n cirttn. ned, p. i if-i an order bad been 
made upon him for pavin- iil »•! hi^ im.-, up lo a is riain amou»iC, 

the Cour, oiiUrcd alUhc pro. .dm-, to b. s.a.-d till the order had 
been c .mphed witdi Jn^rph v Jo.rpn, |1 ir. I- T 216 

(19) Haiband dying pendente llte -Order for costs against h.s executors 

Where a husband died durn.i- pu,.ee.li..gs fnr .bsore.., ibe G -url made an u^der 
for iho wife’s co«,'s up u. 1 st his exHcui r. Cnnnimihum v. CunmihfJiaw, 

(1897), 77 D.T. 405 S-s*, also, Toh r \ l\n(ii\tin, (IH'JS) 07 L J 1*. 

r,S , 7S L T 51 

" 

decree IS fniallj sctuvl Maer.e on Invice. is, 1. p 1<|0 

<61 The Cnuil has no power 10 m ke any ord, rest,, enst.. which are .or the 

’ Jttinie asked ior aM.r ..he decree .iholu., »',»( v UoK a,i,i 

P'loicci , 10 Tj J D- A M jO. 

mi H.a..d (P.0 »») u.’mt » .wW •» 

I 1 V .n/1 1 Ihe Ddni.'ncr, .md fans t.) comply with an order to 

• w ™ l' . o,. .« f .-.-.s .. a- .... 

.. •>'' '“VT ■; S'm 

Od or seoured. Keat- v Ae-iis and M„nlr:iima. -4 L.J , 1 . M 13S, 
“h* n^Xbankrupto/onhe hu^^^ ii.d w no run.cie.it ground to oanoel 

545 . 
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{c) But ID oartain oases, it has been held that, if it bo proved that the husbaD^ 
IS a man of no moans, the Court will refuse to stay the prooeodings 
upon Ibo application of the wife. Walker v. Walker, 1 Curt. 560; 
Bpp, also, 14 C. 5^0 « 

{d) Where an order has been mide for payment by the husband, in a suit for 
dissolution ot marriage, of the costs the wife is likely to incur in the 
suit, the proceediugs will not be staged if the husband has no means 
to deposit the costs. 14 C. 5S0. 

^ (e) Where, in a suit for dissolution of marriage by a husband, the wife applied 

for an order to sta> prooeodings until her costs were paid by her hus- 
band, and the husband's affidavit showed that he was a man without 
moans, an enquiry as to means was directed. 14 C. 590 (583). 

(22) Husband (Respondent) failing to comply with prder to give security for wife’s 
costs 

Where the husband is ihe respondent and has failed fo comply with an order 
to deposit, or give security for, a sum BufTicient to cover his wife's 
costs, the order can be enforced against him in the manner provided 
• by the Code of (Jivil Procedure for the execution of a monev decree. 
Civ Pro. Code, IHH‘2, S 220. Such failure *'may amount to contempt 
of Court Soe v. Bats, 14 P. D 17 C. A. 

(23) Money paid by husband to meet wife’s costs, disposal of. 

(a) The money paid into Court by the husband to me?t his wife’s costs isS pri- 

marily liable for (.hc paymopt of those ousts \/hon taxed, although the 
co-rtspondout may ^ave been cjudemued in all the costs, and the 
husbatid is u:' ib’e to obtain them from him. Evans ^ , Evans and 
Rohinsnn, 2S L J , P M. 136. 

(b) And where the hiisbiiid h.td died before Che hearing, the Court ordered 

that the cusls incurred by th’^ wifi’s solioitorh fur the hearing, should 
oe taxed and p.tid to them out of the sum deposited by the husband m 
the registry to meet his wife’s costs, with leave to the solioitdL's of the 
husband's executors to attend the taxation. Hall v. Hall, 3 Sw. & Tr. 
390. ' 

(24) Payment of wife's costs by husband— How such costs are taxed^^ 

The wife 16 generally entitled to have her costs taxed and pafCd by her husband 
fiom day to day, whether she be petitioner cr respondent. See Macrae 
on Divorce, 1871, p. 150. 

(25) Taxation of wife's costs, practice as to. ' 

(a) The mode in which costs are taxed against a husband in matrimonial suits 
are the s.ime an in other causen Sugyate v Suggate, 1 B & T. 497. 

(h) The C(>urt has power to order the wife’s costs to be taxed from time to time 
against the husband lu a suit for dissolution of marriage. Weber 
V. Webet tt Pyyie, 1 S. & T. 220 , cited in Argument in 3 Ap. 5. 

(26) Discretion of the Registrar 

The taxation of costs is in the discretion of the registrar, and the Court will 
not interfere with bis discretion in respect of particular items BTlowed 
or disallowed, unless it can be shown that the taxation proceeded on 
an erroneous principle. Cooke v. Cooke, 3 B. & T. 374. 

(27) Practice in English Courts. 

In England such costs are taxed as between party and party. Allen v. Allen 
and D^Acry, 2 B. & T. 107. 
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(28) Praotioe in Courts in India. 

In India Buch costs are taxed, as a general rule, as between attorney and client. 
Kelly V. Kelly and Saioidets, 3 B L R., App. 6. 

(29) Review of order relating to taxation 

The proper mode of reviewing an order as to taxation of costs is by moving for 
a rule to show cause why the taxation should not be reviewed, and 
not by an act on petition. Diclcns v Dickens, 28 L.J., P. & M 94. 

(30) Expenses of witnesses 

(fl) The number of witnesses whot-e expenses will be allowed is a quostidii for 
the disciution of the ^eg^^tral Allen v. Allen and D'Aciy^ 2 8. & T. 
107. 

(b) He should allow the (‘xpetibes oiilj of such of them as there was reasonable 
ground for ealliflg (Ibh/) 

(31) Expenses of reasomiblc journeys 

The reasonable expenses of journejs and inquiiies iaken and instituted for the 
purpose of p.ojurmg iufo»mUi '‘u mi> .iKo be allowed. (Ibid) 

(32) Attorney’s lien for wife’s costs. . 

(a) An attorney who has acted for a Wjfe in a initrimcvnal suit, has a lien for 

his co^tri, not only on the fund paid into O^'iiri bv the hutband to meet 
bis wife’s costs, but also, if his >eed the sum so paid in by the 

huhbaiid, upon tbo aliinony paid into his hands on behalf of the wife. 
Ihemne} v Diemnci and LUett, L R , 1 T» and D , 25J , 36 L J , P. 
• it M , 11 , Kelly v. Kelby find S>uuul >s, JH fj R , p. I 

(b) The wife’s attorney or proLt'-^i will hsive a lien on thi' sum to the full extent 

of the costs. 3 D Ij.R A| 1 iUi. 

(33) Costs of solicitor. • 

“The costs of a solicitor empiONcd by a inarrud woman to institutu proceedings 
un her behalf rigaiust her husband, to obiam a judicial separation, can 
only be recovered against the husband, when the necessity for suob 
proceodiiig‘1 has been made out in p ‘int of fact ” Taylor v. Hailstone, 
52 L.J., Q.D. 101. 

(341 Solicitor guilty of misconduct. 

When 4hc husband has been ordered h\ the regh^tiar to give security fo^ his 
\fift.’s costH up tti a GO' tain amount, iMBts to that amount are always 
allowed her, whethtr she bo succtssrul or not. unlo«=F her soliciior has 
been guilty of si’ine iiiisco 'duct, or has insiiiiutf'd Ihe suit knowing 
tbtt it was without ioab«uable gniund Fli'iie) \. I'louYi , L R 3 P 
A D. 132 , 42 1j J P. 15 . 2'i fj.T ioJ SSce, a Kay v Kay, (1904), 
JS2 

(35) Solicitor rou&t satisfy himself as to wife’s defence 

A solicitor acting fora wife is nol. otitiLlcd to rely on hiH clieni's instiuctions, 
but, to entitle him to look to the husband for piyiucrit of bib eosts, he 
must fairly invebtigato her defence, and batibfy hiiusolf as to its 
roasonablentbs Walket v Walhei (1H47) 7b L J’ 230. 

(36) Position of solicitor neglecting to get usual order for wife’s costs. 

If a solicitor doc*s not follow the u'^ual oourRo and get. an order against the hus- 
band for bis CMHts whilst he is acimg for i In* wife, ho cannot do so 
after ho has coastd to act for hei lie will then bo lelt to his remeUy 
at comraou law. Nainie v Kulihl, (I'JOJ) 71 L.J P A: M. 37 . 85 
L T. 6 19. 



924 


APPENDIX IV. 


Costs — (Con ti D ued) . 

(37) Inability to pay no ground to excuse husband. 

Tbe Court will m.ik" jin order, prior to the hoariug, for the taxation and pay- 
ment of tho wifo’b costs against the husband, notwithstanding his 
apparent in ibility to pay them Watd v. T^ard, 1 Sw apd Tr., 484. 

(38) Wife suing In forma pauperis, no exception to the rule 

It the wifo obUiizi a di.‘cri‘o, she is entitled to cosl.s, though she sued i7i forma 
pauperis. Afford v Afford, 30 L. J., P. & M. 174 

(39) ^Withdrawal of suit. 

A husbari.i will not b>) nllowed to withdiaw his petition before the hearing 
except upon pri vmaut of his wife’s taxed costs. Pearce v. Pearce, 30 
L J., P. M. lb‘J. 

(40) Cross-suits— Costs of wife. , 

In crosb-RUits, where both husband and wife fail, she may have full costs, 
except, perhaps, in so fsir as her defence was a joint one with the 
co-respondent. BuDOWjhs v. Puitowjhs aud SilcocJc, (18G‘2) 31 L.J. 
(P.M A A.) Iil4 

(41) Parties bVsing partially successful— Costs. 

Whore the parties have boon oiil} parmiU sufcessful, ilic} may have to pay 
then own coblh. Duplanij v Duplaywj, (1^9*2), pp. 53, 67. 

(42) Suit by father of minor husband in such father's own interests. 

(a) 111 a suit lor uLiliiiiv of marnagu, iHSU.utod bv the fathur of a minor hus- 
baiiil, in bU( h father’" own iiitf>r< s.>. ihc minor and his dc facto wife 
being made on (lOi'enrlanis, tnc wife’s costs will not bo tax^^d either 
agiiiubt the p till inet or tho minor husband. v Cottarn, f. o. 

Wells, 3 S. and T. 591 , 34 1j J , V. &: J\I. 12. 

(5) “But uuaer ihu Indian Divorce Act it is not (apparently) open to the parent 
of either piirt > to a marriage to sue for a decree of nullity of suoh 
mairiag’' otiiorwise than in the interests of the husband or wife.'* 
Kattig.in on Divorce^ 1897, p 3G0. • 

(43) Suit by lunatic husband's committee. ^ 

If the husband is a luiiatu , and a bUit is brought on hia behalf by his committee, 
or other pLisv.n euiiiled to his cualod), suoh committ>ee oi other person 
must give tho usu.il .^ocuiity ior the wife’s costs ‘ Hinitliv, Morris, 
3 Ad. G7. 

(44) Suit by next friend of minor husband. ^ 

in a suit instil uiod on b'‘halftot a minor husband b> his iic\b friend, the latter 
must li.o .iM uudi. Loakiiig in wiuiug to do aiiswoiable for the costs of 
the priiceoding and must also either deposit, of give BcoUEit> for, a sum 
suliicieiit. to meet ihr wife's osts uf the hearing. Beavan v. Bcavan, 

2 S & T (m2 , 31 L j . 1’. A U. I(i6. 

(15) Guardian's liability for costs. 

White a guardian ni next ftiuiid reprosuiits a wife who is a minor, he may, if 
he acts without duo ciutioti, render himself personally liable. B^oivn 
V Jo own, (1S50) 2 U ib. JGccl. 30 

(U>) What costs allowed to the wife 

(i) t’i)i 1 s. 

(jouiJbt'i't^ fits fni advising on tho suhicieney of an answer which is not a mere 
traverse of the charges in the petition are allowed. Heepworth v. 
llcepworihf 30 L J., P. A M. 253. 
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(n) Costs commission to examine wunj’ss. 

(а) Whero a commiSRion to cX'iiumo wiinesaes is applied for either by the hus- 

band alone {Hood v Hood, ii Sw and Tr., IP2 h), or, by the husband and 
^ wife jointly, the Court tvill o.der the hubhand lo advance buoh a sum 
of money as the Rigistrar mav Lhink suflioient to defray the wife’s 
expense** of the commission. lUiilcy v Bailey and Della Rocca. 2 Sw. 

Ti. 112 , 30 L J.. 1* A M., 4‘J. 

(б) lb seems that, where t hi* cdiiimissioii i-i bninihi hol jly by the wife, she may 

have Lhu costs thereof taxed against her husiiand, even though it bo 
mtrt'ly v^'Xriiiouj and unueccbsary. Macqueon on Divorce, 2nd 

p]d., p 222. 

(c) The only remedy, apparentlj', againbl this is fijr the husband, at the time 

of the application fiir the commission, to prove that the evidence sought 
to be taken is ifot mciteri.i.1 or iiocess.i.ry, when the Court will refuse to 
ibbue the commission , though it will not enquire inlobuch ciroumstan- 
ces of Its own motion, leaving that to the dliidavit of the applicant’s 
solicitor Stone v. Stone and Ayplepton, 34 L J., T’. A M., 33. 

(d) A comiiiiSBion will also bo refused if tboic have boon unioasonable delay iii 

asking for it {Ihid ) * 

(ill) Costs OF JOUIl\^^ totuocij».i iM’oini vii(»n. 

Where a journey to procure iiifouuai.ion was nocjSoar\ to prove the case, the 
costs of the journo should bo allowed as a ncci'ssary expense to the 
wife. Allen v. Allen and D'Jtc?/, .30 L.J , I\ A M. 9 , 2 8w. A Tr 
107. 

(iv) Expenses FOit WITNESSES, now i vu^emiwahee. 

“ The numbers of witnesses callevi fo prov*- uny particular fact, whose expenses 
must be allowed, is a question fot the disc cMon of the Registrar, who 
should allow the expeusob of all Jiosu whom there was a ruasonablo 
ground tor calling ” INI fccrae on Divoico 1N71, p. 158. 

(y) Costs OF wij>’j'’s I’liocTon. 

(a) “The wife’s proctor, at an) btago of the prnc ’cdmi^s, may apply to have his 
costs psid out of tb'.* fund in Cuuit ■” Boo Macrae on Divorce, 1871, 
p. 151 

(5) NotviiihsUndirig the dis*.olutiun •>! the iiiirLi.mt> had been decreed wjth cost 
against the co-respoiidcnl, the wife s proctor uiuld have recourso to the 
sum paid into C -urt Kvan\ v Hvans, 2*3 L J., Pro. A Mat , 138 , 
isted 3 B L.R . Ap. 5 (0). 

(Vl) \VlFI ’s COSTS ON AI*I'F\L. 

(..‘1) (iejicially ^ecuiitu is aAicd tor fitnn JiU'^tand. 

Where a wife appcdiK ag mibt the d< cisioii of the CHurii Jismi'Sing her petition, 
hhe lb entitled oven th» n to .ic.uiitv iinin hci bubband i('* the costs of 
appeal. Jones v Jones, L R , 2 I’. .I'M See, albo, 1 C 260 
(]l) But not irhciv u ife i» tonmi ijiiLlti 

Courls would, as a general rule, nuke no provi imi f <i the coisis of .i wife on 
her appeal from a decision b) which she has boi n found guilty of adul- 
tery. Otiray v Oiiray, .'3 P D .it pp. 15 J — 156 

{V) Wife not alloutd costs oj fiei uiisucccssjnl a]ijy:al tgainst intet lociitoi y aider. 

A wife will not be allowed the costH of her unsuccessful appeal against an inter- 
locutory order. 'Thom'pson v. Thompson and Sturmfalls, 2 S. & T. 
402 . 


117 
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(vii) COBTB OF NEW TRIAL. 

(a) EveD where the wife asks for a new trial, the Court, in granting the order, 

oannot impose upon her the payment of costs, if she have no means, 
but the husband must pay ^jhe costs of both parties. NickoUon v. 
Nicholson and Ratcliffe, 3 Sw. & Tr. 214 , 32 L.J., P. & M.*127. 

(b) In such cases a,\imony pendente Lite continues without further order. (Ibid:) 

(viii) Husband’s petition dismissed on ground op collusion. 

Where the husband’s petition for dissolution was dismissed on the ground of 

, collusion with his wife, the respondent, the Court ordered the wife’s 

costs to be paid by the husband. Todd v. Todd, L.R., 1 P. & D. 121- 

(IX) Costs of guilty wife. 

(a) If the wife be found to be living lu adultery with the co-respondent, or is 

separated from her husband under such circumstances that she does 
not pledge hib credit Held that that was no reason for refusing her, 
her costs pendente lite, though alimony pendentle Lite might be refused 
under such circumataTices. 3 B.L.R. App. 13. 

(b) Further, under the'above circumstances, she is entitled to such costs, only 

''up to the time when her guilt is proved , and after that she is not, as 
an ordinary rule, entitled to costs, though the case may be still said to 
be pending. Whitmore v Whitmoye, 35 L.J., P. & M. 61. 

(47) The following coats will not, aa a rale, be taxed agalnat the husband. 

(1) Costs op application for time. 

Costs of an application by the wife fol farther time to answoi to the petition 
will not be allowed. I^rdinq v. llardimj and Lance, 2 S. & T. 549 , 
31 L J., P. & M. 7G , See, also, Hepioorth v. Hepworth, 30 L J. P. & M. 
263 , Frebout v. Ftebout atvd Penney ^ 30,L.J., P. & M. 214. 

(ii) Costs of motion to examine husband on a petition for alimony. 

Costs of a motion for the husband to attend and be examined ou the wife’s 
petition for alimony after he has answered on oath thereto will»not be 
granted to the wife, if the result of his examination is to establish the 
truth of his answer. {Ibid.) r 

(iiij Costs of an unsuccessful opposition to a motion for further parti- 
culars. 

M * 

The wife will not be allowed the costs of an unsuccessful opposition by her to a 
motion for farther partioulais of the charges in her petition for 
dissolution of marriage. {Ibid^. « 

(iv) Costs of unnecessary apphAance of wife. 

Nor will the wife be allowed the costs of appearing on a motion, if such appear- 
ance IS unnecessary, though she may have received notice to appear 
from the other side. (Ibid.) 

(v) Application to court which should be made in chambers. 

If an application be made in Court which should be made in 'chambers, the 
extra expense is disallowed. Hiqqs v. Biggs and Hopkine, (1862), ^2 
L.J. (P. M. & A.) b4. 

(vi) Wipe’s application for time— Laches. 

So, too, ace the costs of a wife’s .tpplioation for time disallowed, espeoially if 
ueoesBitated by her own laches. Hardings, Harding and Lance, (1862), 
2 8w. and Tc. 549. 
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(vii) Costs op obtaining information. 

The mere fact that a solicitor had reasonable grounds for believing, upon inform- 
ation obtained, that proceedings ought to be taken, is not sufficient 
^ to render the husband liable for costs incurred in obtaining such 
information, unless it appears to the Court that there was any neces- 
sity for such proceedings. Taylor v. Hatlatone, 52 L.J., Q.B, 101. 

(viii) Costs op APPEAii, 

In a very early case the Court refused to allow the wife’s costs of appeal to be 
taxed against her husband. Thmnpson v. Thompson, 2 8. and Tr404. 

(ix) motion to CONV3SRT PETITION POIt DISSOLUTION INTO ONE OF JUDIClAIi SEPARA- 
TION. 

The wife’s costs of a motion to convert a petition for dissolution of marriage 
into one for a jbdicial separation will not bo granted. Cartledge v. 
Cartledge (1862), 4 Sw and Ti 249. 

(x) Unsuccessful AppLicA noN for i*\rticularb. 

Her costs of an unsucc(‘s>4ful application for particulars, will be dissallowed. 
Hcpwortli V. Hepivoyth (1861), 30 D.J, (P. M. and A.) 253. 

(xi) Unsuccessful apt'lication for access to children 

The wife’s costs of will not be allowed. {Ibid), 

(xii) Costs of unsuccfssfulia makinl or oppokinji an interlocutory applica- 
tion. 

A wife who unsuccessfully makes or opposes an interlocutory motion is not 
entitled to costs of such motion Hcpinorth v. Hepwotth, 30 L.J., 
P. & M. 253 , Fomtef v. Fnrstc» ami Beyyiagc, 3 8w. & Tr, 161. 

(xiii) Cost of i'Iieventino decree *• nisi ” tiiom luaiNi. made absolute. 

The costs of an attemilt on her part to prevent a decree nist pronounced against 
her from being made absolute, will not be allowed her. Stoate v. 
Stoate, 2 S. A T. 384 , 30 L.J P 173 , o L.T. l.> 

(x»v) UnBUCCEBSPUL appeal against an INTERIiOCrTORY ORDER. 

The costs of an will not be allowed to thr* wite. Thompson v. Thompsoyi 

ayid Sturmtellfi, 2 8w & Ti., 402. 

(xv) Bpf/:ial jury, costs of. * 

Where the wife applies to have the cause tried by a special jury, the Court 

sometimes refuses her the costs of special jury. Scott v. Scott, 32 
L.J.P. A M. 40. 

(xvi) Costs dl’ unnecessary appearance. 

She will not be allowed the costs of appearing on a motion if such appearance 
be uuuocessary, oven though she may have received notioe to appear 
from the opposite side, e g., where she appears, having nothing to say, 
on a motion to make a decree nisi, for dissolution of her marriage 
absolute. Frebou't v. Ft ebon t atid Pcnnif, 30 L.J., P. & M, 214. 

(xvii) Costs of unfounded chargfb. 

Costs of allegations which have no prospect of auccess arc incurred at the risk 
of the party making them. Kay v. Kay, (1904) 382 , 73 L.J.P. 

108 ; 91 L.T. 360. 

(xviii) Application to correct an unexi’lainbd mistake in a petition for 
alimony. 

The costs of an will not be allowed. Harher v. Ilarker (1868), 37 L.J., 

P. & M. 11. 
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(xix) Omission to apply for cosrs until judgment ib given against her. 

If it be shown that the wife have separate property of her own, or if she have ' 
omitted to have her costs paid before the hearing and judgment have 
passed against her, her husbrind is not liable for her costs. See Macrae 
on Divorce, 1871, pp. 160, 151. " 

(xx) Expenses incurued previous ti tue filinV, of the petition. 

In a petition for judicial separation brought by a wife, no costs should be 
allowed to her for expenses incurred previously to the filing of the 
I polition. Ihchcns v. Diclcens, 2 Sw and Tr. 103. 

(xxi) Wife having sufi’icient sepaiute property. 

(a) A wife, who has sufiioiont separate property of her own, should be left to 

pav her own costs. Welh v Welh and Cnttaiii, 33 L.J. P. and M. 72. 

r> 

(b) Thus, a wife who is in receipt of an ample allowanoe from her husband or 

from his estate, is not as a rule, entu.led te have her costs pendente 
hie paid by him. Woodtjatc v. Tayhv . 30 L J., P. & M. 197, note. 

(xxii) Wipe’s suit not iietno “ hona fide ” 

If the lloiirb hss leason to believe that the wife’s suit is not instituted hona fide 
bub fur the purpose of obtaining costs from the husband, it will refuse 
to make this order, and will direct that the sum paid in the registry 
bv the husband lo moot his wife’s costs remain there to abide the event 
of the hearing. Tlotjet^ v. Jiot/ers, 4 Sw. and Tr., 82 , 34 L.J., P & 
M. 87. 

(xxiii) Conduct op wifi . ,, 

A woman who was wilfully married her doccrised husband’s brother, although 
hlio is entitled t,o .i decree of nullitj , will probably not be allowed costs. 
Autihiic V. A w/hiie {lfil0)y 1 Phillim 201, Andicirfi v Tloss (1888), 
11 P D. 15. 

(xxiv) Conduct op bouciroR not iirTN<; “ bona fide.” , 

If the wif( 's solicitor has not acued boiia fide for her protection, the Court may 
refuse to make an order f ir her cost. See Laws of England, Vol. XVI, 
pp. 429 (5P)) 

(xxv) WlFU’S COSTS ON TNTERVI’NTION , 

(а) It is not the practice of the Court to order the husband lo give security, 

or pay a '^um of mone>, for his wife’s costs incidental t«i an interven- 
sion of the Queen’s Proebnr. Gladstones G/rtdsDnc, L.R , 3 P. 260. 

(б) Where the name of a wnillan is by mistake, included in an allegation of 

adultery, if she inlorvems as a respondent, the petition may be amend- 
ed, and she may be allowed her costs pioperlj incurred Hardmg 
Cojc V, Haidinq Cox, (1908) 24 T. L.R. 634. 

(c) But where inhulTicient particulars have been given partly by the fault of both 

Bides, probably no order as to the costs of a necessary adjournment 
will be made, llancjoft v Banctoft and Rumney (1864), 3 8w. and 
Tr. 610. 

I 

(xxvi) Restitution op conjugal rights, wip’e evading service of decree for. 
(a) Where a wife evaded service of a decree for restitution by remaining out of 
the jurisoiotion, the Court, on being satisfied that she had a sufficient 
separate income, condemned her in the costs of the proceedings. 
Miller V. Miller, L.R, 2 P. & D. 13, 
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(xxvii) Suit fou Restitution of conjul hkiIil's — Deed op reparation set up 

AS DEFIANCE. 

*' Whore a husband and wifo were livmpj ap.irL undfr a deed of separation, 
under which the hunband cnvenaiilod to pav iho wife a weekly all 
lowance in the payiueiit of which he had been on one occasion three 
days late, the Court held that tbm w^as iiot a suflicient broach of coven- 
ant to dob, 'it him from the rn^ht to s<it up tho deed in answer to his 
wife’s poll lion fr i re^^titution, and r« fused to make tho usual order for 
tho wife’s costs. ■’ luiii'ikiv 7wnis7vt, (IM'.KJ), 64 L J. P.M 18. 

(xxvjii) PARPir.s nriM, r,<u i.N l’iii’i Iviun Si'CfuasiON Act — OriAtATiON 

OF S 1 f)F THE \iJo\E Alt. 

(а) In a suit by a wife for judicial s«*paration from her husband both being 

governed b\ the Indian Ruc'ession Act on the ground of cruelly on the 
part of the htM»;incl, it was hold, iliat the Courts should not, except 
u ider f xeepLnjua! cuciimstanecs, j^rd'T tho husband to give security 
forhfs wife’s cosl^ 5 C L.R. 1 Ser aKo ‘JJ C 9J3, 19 B 293; 

9 M. 12 , C W N ' m , f) iJ fj R App n , 7 G. W.N 566 

(б) Where the husband and wife are sub)i*ci to tho provisions of S 4 of the 

Indian Successmn Acl, IMib, the husband will not be ordered to give 
St ( uritv for The wJe’s casts. 5 C :J57 Soc also. 14 0. 5S0, 23 C. 913 ; 
23 G 916. Note 

(c) The foundation of the pracnee* vvbicb prevaih'd in the D( clesiastical Courts 
was the alisoiutc right W'bich the Jaw formerly pave tho husband upon 
mairi.ipo i.o ib< w'hsjlc* of the w'lfe’s personal estate and to the income 
of iho re.il (slaa, lea\ii<g her desiiluto of all means to conduct her 
ease But tha si 'le nf the law h. »- been coniplotolv altered by 8. 4 of 
till' Indiar Kuc« es-^ioti Act 5 G -157 (3112) But. see 5 B.Li.R Ap. 9, 

{(If The foundation ftf tin* T»’,\ctico in the Mcob siastieal Courts having been dis- 
placed with resp(cl to persons subjeer. to the Indian Sucoession Act, 
the practice ii'-eif , upht no longer , as ji conoral rule, to bo followed. 6 
, C. 357 ( 16*2) 

(cj Even in tho Ec< Icsiaslicai Conns the praidm* was not an absolute one, but 
Was subjeci to r xccptini's, as in ilie case whi^rc the wife had separate 
property of her own, or when* ii w is pnwtd that the husbaii^ had no 
• means of his own 5 G Jr»7 ('162 » 

(/) Even dj tlio Engli,-,}! J)iVorti' Goutl, at Inasi sincr iho publicaliori of the 
rules and orders nf jy(»5, then* has been a discretion to refuse the 
wife her oosis, even in a cis« wbcri* a deiu),-.! of estimated costs had 
^oen made b\ t he buslr ind undei the order of i.h*' Court Jayies v. 
Jones Tj.R. 3 P A D .-J33, fo m 5 (J 357 (362) 

([/) In a suit for divorce betwei n persons subject to the Indian Succession Act, 
rhe meie fact that Mie wife h.is m inenns of her own is not such a 
special nrcnni-tanrt’ as will ]ustif\ the Court in ordering the husband 
to pa> in adv..ncp or giv” securitj for his wife’s general costs of the 
action 6 G W.N 414 

(7i) “ It docs not appear to me that, the provision.s of S. 1 of ihe Succession Act, 
affect the rule as to costs which ought to be nppiied to the case. The 
rule has always been that, an oiaer as to costs pending the hearing 
ought not to bo made against tho husband, if the wife is possessed of 
means (technically billed separate propeil>) sufficient to enable her 
to pay her own costs in the first instance. The reason for the conti- 
nuance of the rule (whatever may ha\e been its origin) is " that it is 
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not considered just either that a wife should be left without the means 
of putting her case fairly before the Court, Or that a praotitioner 
should run the risk of losing the proper remuneration for his labours 
if he take up a case which he honestly believes to be genuine, but 
which may after all turn out to be unfounded ” (Browne a\id Powles 
on Divorce, 5th Ed. p. 312). It is a rule of public policy. ” Per Farran, 
J. in 19 B. 293 (295). 

(48) Wife made to pay husband’s costs in certain cases. 

« (a) The Divorce Court has power to condemn the wife in her husband's costs, 
and has in several cases made the order accordingly. Miller v. Miller^ 
L.R. 2 P. & D. 13. 

(b) In one case the wife had, in answer to a petition for restitution of conju- 

gal lights, raised charges against her husband, which were abandoned 
on her behalf at the trial, and she was possessed of an income of 
.1760 in her own right. In such circuiastanoe& the wife was made to 
pay her husband’s costs. Miller v. Miller, L.B. 2 P. & D. 13. 

(c) As a general principle, where no blame could attach to the husband for her 

'misconduct, a wife who has property should be liable for the costs. 
Mibie V. Milnv, L.R., 2 P. & D. 202. 

(d) But if the order to pay costs wou^d deprive her of the means of subsistence, 

the Court will not make the order. Cciistaiis v Carstairs, Billsori and 
Dickenson, L.J., P. &M., 170. 

{e) Where the Court granted an applioiition by the wife that her suit for judi- 
cial separation might dismissed, and that she might substitute for 
it a petition for dissolution, made it a condition precedent that she 
should pay the costs of the suit for judioii^l separation. Lewis v. Lewis, 
29 L.J., P. A M. 123. 

(49) CoitB against wife if she has separate estate. 

(а) If a suit be decided against a wife who has separate estate, includii^g even 

an allowance under a separation deed, she may be condemned in costs. 
Hyde v. Hyde and FclUjatc, (1888), 5^ L.T. 523 , Millward v. Millward 
and Andrews, (1887) 57 L.T. 569 Hohnesy. Bolmes, (1755) 2 Lee, 90. 

(б) But she will not be so condemned lu cost s if her separate ertate be very 

small. Aires v. Aires, (1892) 65 L.T. 859. * 

(c) If the husband be responsible for her misconduct, the wife, though poBsess- 
ed of separate estate, would not be made liable for costs. Milne v, 
Milne (1811) L R. 2 P.^ P. 202. * 

(60) Hosband'i liability for wife’, oosts— Non-applicability of the rale to Mahome- 
dan. 

The English law which makes the husband in divorce proceedings liable prima 
facie to the wife’s costs, except when she is posst ssed of sufficient sepa- 
rate property, does not apply to divoroe proceedings between Maho- 
modans. 21 B. 77. ^ 

(51) Gases where parties are domiciled abroad— Rule as to husband’s liability for 
wife’s eosts. 

Where the parties are domiciled abroad (Greece) and the law of that country is 
not before the Court, it was held that S. 7 of the Act applies, and that 
the Court should act on the General principles of English Law, 20 C, 
619 (621) (19 B. 293, F.). 
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(52) Co-respondent’B liability for ooits, when arises. 

• (i) Adultbiiy must be established. 

A oo-Eespondenli against whom adultery is obtablished (thcagh, it seems, not 
otherwise), may be ordered to pay the whole hr any part of the oosts 
of the prooeedings. Matrimonial Causes Act, 1857 (20 & 21 Viot, 
G. 85), S. 34. 

(ii) He must have known that eespondent was a married woman. 

But it 18 DOC the pracLice to make such an order, unless it be proved that he 
knew, before the adultery was committed, that the respondent was 
married. Teaglev. Teagle ami Nottingham, ('1858) 78 L.T. 39*^, and 
see Bilby v Bilhy, (1902) P.S., Newby v. Newby White, (1897) 77 
L.T. 142 Badcoch v. Badcnck ami Chamberlain, 1858, 1 8w. & Tr, 189, 

(ill) Wife’s conduct not to be j’ROFLKtATi:. 

(a) He may escape liabditv for costs if the wife’s oonduot has been profligate 

to the husband’s knowledge, before the adultery. Boyd v. Boyd and 
Collin^, (1869) 1 Sw. & Tr. 662 ; Nelson v. Nehon, (1868) L.R., 1 P. «fe 
D. 510. 

(b) A co-respondent found guilty may escape by being condemned only in the 

costs of the charges made against himself, although the respondent 
has made unsuccobsful, though not unreasonable, charges against the 
petitioner, and particularly if him is also found to have committed 
adultery with some one olse. Codmngton v. Codyington and Anderson, 
(1865), Sw. A: Tr. 03. 

(iv) IIUSBAND TO BE FREE FIlUM 1.1,11.1. 

A husband who, being himself guiltv of adultery, or knowing bis wife to be 
profligate, makes a rliim tdt damages successfully resisted by a co- 
respondent, may be depiivid of costs Watson v. Watsofi and Wilkin- 
son, (1862) ShL J (P M tV, A ) 102, N. Mantonv, Manton and Stevens, 
(1865) 4 Sw & Tr. 15'.'. 

(v) Co-rest’ondent’s adulterv must have bei’n uncondoned. 

Once adultery has been coridoued, fresh adultery only by the oo-respondent 

* will revive a right, eveu to costs, agaiust him. Norris v. Noiris, 

Laicson ami Mason, (1861) 4 Sw. A Tr. 237t 


(53) Condonation by husband, effect of 

• Condonation by a husband after decree nm h no reason for relieving, 
the co-i*esj)ondent of his liability for costs. Hyman v. flyman, (1904) 
P 40.i 73 L.J.P. lOG, 91 L.T. 361. 


(64) Costs payab!»by co-respondent, amount of 

(а) When a co-respondent h.iR been condomnod iii costs, he will, as a general 

rule, bo ordered to pay all the costs of the procoeclings. as Well those of 
the respondent as those of the potilionor, Hvans v. Kvans and 
Robinson, 1 8 A T 328 

(б) The costs which a husband has had to provide foi a guilty wife are recover- 

able under an order for costs against the co-respondent. See Townson 
V Townson and Buthnall, (1898) 78 L.T. 64. 

H In the above case the order w.i‘< to the offeot that the husband was to pay 
the wife’s solicitors only what he received from the ou-respondent. 

(c) But the order does not include the costs of an unsucoessful showing of 
cause against the decree by the King’s Pioctoi, unless the oo-respond- 
ent be made a party thereto, for a co-respondent cannot be condemn- 
ed in the costs of a suit to which he is not a party. Forbes- Smith v. 
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Fmhes-bmitht (1901) P. ‘25SO.A , Blackhallw, Blackhall and Clarke^ 
(IbS.’), ]3. P.D. 91 , Tai>lcn v. Ta-plen, (1891) 'p. 286. 

[d) Where, howevpi, the King's Proctor buccossfully Shows cause, the oo-res- 
pondent may, in a proper case, still have to pay the costs of the suit 
ordered against him. Hyman v. Hyman (1901) P. 403 , but'see YoulbU 
V. Youcllj Teuasb, and IJiuleiah, (1875) 33 L.T. 678. 

(55) Practice— Petitioner need not expressly ask for costs against co-respondent. 

(a) As a general rule, a co-rebpoudent, who'io adultery with the wife has been 
established, will be condemned in the costs of the suit, even though the 

* petitioner does uot expressiv pia.^ for costs in bis petition. Evans* v. 

Evans and Robinson, ‘J/s L J., P. M. 136 Finlay v. Finlay and 
it, 30 L J , P A M. 104 , (roldsmith \. (Joldsniith and otlieis, 3^L.J. 
P. AM. 1G3. 

(5) Although the successful pctitioiiLT does uoi>* claim costs m the petition he is 
nevertheless onritled to the costs incurted by him. 28 G. 221 (222), See, 
alb ), Finlay v Finlay, 30 L.J P, A M. 104 , Goldsmith v. Goldsmith, 
15 LJ eh. 264, ilVsf v. West, LR. 2 P L D., 196 (198) cited in 
argument in 28 C 221 (222) 

(56) Costs of inquiry before registrar on apportionment of damages. 

A oo-respoucleiic Loudi'mnod lu cosiu is liable for costs of and inoidentto proceed- 
ings before registrar for ripportioumont of damages. Irwin y, Irioin, 
59 Jj J I' 63 , 62 L T G12 

(57) Co-respondent is not liable to pay costs in certain cases. 

(I) WlltUlE Hi:SI'ONI)FNT is MMNC. AI*\IIT FKOM IlUSr.ANl) AS PUOSTITUTE. 

(a) In oases (•o-Ie^pondent vjll not be condemned in costs. Roc v. Roe, 

3 B L R. App. 9 * 

(5) If a husband allows hi.s wife to lead a life of prostitution, the co-respondent 
will not be ordered to pa> costs, even though at the time of the adul- 
tery the wife was living with her husband. Adams v. Adams dnd 
Colta, L.R , 1 1'. 333 

(c) On the contrary, the potitionn ’s conduct in «^uch a case would amount to 
connivance, and he wr>uld probably be ordered to pay the costs of the 
respondent and eo respondent. A^ams v. Adams and Colter, L.R , 
1 P. .133. 

(II) Co-lli SJ’OMIFM’ T.l.IM. H.^OKA^T 01 FAL'J THAT llEBPONDIJNT W As MARHIED. 

— lb good ground wh} ho ought not to bo condemned in coats Boddinyton v. 

IJoddinf/ton and N , 27 L J P. A M 53 , Piiskc v Priske and Goldhy, 
29 Ij J.P a M 195 llonu' v Home, 15 W.R. 498 ^Eng.). 

(ill) Wll 1. l.]1.M)I^(i A^ Al. \N1iUMr.ft J U K. 

Where a wife had lived apart from her husband for some years, and led an 
abandoned life, the Court, notwithbtanding that the co-respondent 
must ha\e known that she was .•« mariiid woman, refused to condemn 
him in costs XlIsoh v Nelson, L R , 1 P AD 510. 

| 1 \) Co-Kl ST’OMIKNT IIOMSTLY Ul I IFYIM. ['El ITION I- R ’b MAHlUACiE TO BE VOID. 

A CO respniiileiit, who ar ted on .t. hnna fide belief Lhai the petitioner’s marriage 
WMs void, may i <i*ipo c.indpmnation in costs Ouscy v. Ousey, (lE^/4) 
L R. 3 1' AD 223 

(V) CONULfT OF I'ETITOM R AND IsrSI'ONDl NT TO I’.E Al.SO CONRIDERED — ADULTERY 
CONDtJM D (iR LONNJM 1» A'l V\ U 1. DlblJNTll.TE I'i TITK INKER TO CObTB. 

(a) Q’ht conduit of (he petitioner and respondent musii be considered as well as 
that of the co-rt bpoudcui. Coidingto7i y. Cordington and Anderson, 

4 S. & T. 63. fSee. also, 28 C. 221. 
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(6) Henoe, in certain cases, even if it is proved that, at the time of the adul- 
tery, ^he co-respondent knew that the respondent was a married 
woman, it does not neoessarily follow that he will be condemned m 
costs. Coidtngto7i v. Oordington dnd Anderson, 4 S. & T. 63. 

(cf The usual course is to grant ensfa agrimst a co-respondent when his conduct 
baa made the suit necessarr Norris v. Norris and Lateson, 4 S. & 
T. 237. ..IcZam^ v Adams and L. 4, 8. cfe T. 237, liernstein v, 
Bernstein, (1893) P 292. 

(d) He will not, therefore, be condemned in costs when his adultery h^ been 

connived at, or condoned, by the petitioner. Norris v. Norris and 
Lawson, 4 S. & T. 237, {IbiJ). 

(e) In such a case the petitioner may be ordered to pay the co-respondent's 

costa. Norris^ Norris and Lawson, 4 S. ct T. 237. (Ibid), * 

il) Mere remissness of conduct on the part of the petitioner towards bis wife 
will «ot necessarily deprive him of his right to costs against the 
correspondent. Bttdcocl v. BadcocK, 1 B. it T. 188. 

(Vl) Co HESroNDENT nUII.T'i (Mi' ADUI.TEllY NOT CONDEMNED IN COSTS. 

(rt) Where a co r.'iiporidimt discovered a week after ho commen-bed an intimacy 
with ihc rc'^pondeiit that she was a married woman, but nevertheless 
contii.U' d to co-babit wiili hei, the Court, taking all the circumstances 
of the case into consideration, refused to condemn him in costs. Jjcai - 
month v. Lenrrnonth, 69 L J.P 14 , G2 L.T. 608. 

(6) But, where aco rc'bporidcmt denied that bo knew the respondent was married 
on their first acqii.iinianco, but admitted that he became aware of the 
fact within a furtnighi, the CAurt, being of opinion that practically he 
ki.LW the fact from the fiis*. condemned him in costs, Bilbij v Bilby, 
(1902) P 8 ,rfri L J P. 31 . H6 L.T. 123. 

(vii) Jury not AnUEUTNO at first trial — Phitione.r obtaining verdict at 
SECOND trial 

, Where a jiirv were unable to agree on a first trial and on a second trial the 
petitioner obtained a verdict, the Court refused to ermdemn the co- 
respondent in the costs of the first trial. Wood v. irood, L R., 1 P. & 
D 467 , 37 L J P. 25 

(Vlll) AbULTERY WITH CO RESRONDENT CONDONED, 

(а) Where a husband had condoned adultery committed with a oo respondent 

which had been revived by adultery committed by another person, 
costs were iii>t given against the cc-respoiident whose adultery was 
condoned Nouis v. Norris, 4 S & T 237 , 30 L.J P. 111. 

(б) Wbers a husband has ooniioncl adultery committed with one oo-Eespoiident 

which has been revived by adultery committed with another co- 
respondent a decree 7 M.SI will be gr inted against b 'th the oo-respond- 
ents. 28 C. 221. 

(c) But, in such a case, costs will not be given against the co-respoiidLmt 
whose adultery was oondon. d 2.s C 221 (22.1), Norris v Worrw, 4 
8 & T. 237, F. 

{d) Coats as between att'irney and client can be allowed onlv against the first 
co-respondent 28 G. 221 , (223; , (but see Butbwaite v. Buthwaite and 
Diaz 28 C 84 not F. 

{e) In alP'Wing Cosis as between attorney and cUent against a co-respondent, 
the conduct of the parties ih also to be looked to. Per Haringtom, J. in 
2b C. 221 (223). 
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(68) Co-reipondeDt condemned in part only of the ooiti. 

(а) Where a co-respondeat countercharged condonation and adultery against 

the petiuoner, and the G;)acb found that the oo-reapondeat had commit- 
ted adultery with the reepoodeut without knowing she was married, 
but acquitted petitioner, the co- respondent was condemned ih the ooste 
caused by his countercharges only. Howe 7 . Howe. 15 W.R. 198.- 

(б) But costs have been given against a co-respondent where he well knew 

the respondent was a married woman, though there was some remiss- 
ness on the part of the husband. Badcock v. Badcock^ 1 B and T. 188. 

« 

(59) Wife and co-respondent both condemned in costs. 

Where an order for costa was made against the co-respondent, and it was proved 
that the wife was possessed of separate estate, an order was also made 
against her for the costs cf the siyt. Millioird v. Mtllwardf 57 
L.T. 569. 

(60) Decree nisi rescinded, effect of. 

Where a decree nisi is rescinded it is rescinded for all purposes, and that part 
of It condemning the co-respondent in costs falls with it. Heckler v. 
Heckler, 68 L.J.P. 27. See, ala>, Hyman v. Byman, (1904) P. 403. 

(61) Petitioner and co-respondent charged with collusion. 

Where the Queen's Proctor intervened, and established a charge of collusion 
aaainsL both the p^ititioner and co-respondent, the Court condemned 
the co-respondent in the cos>s of the Queen's Proctor's intervention, 
although he did not appeav. Taplen v. Taplen, (1891) P. 283 , 60 
LJ.P. andM. 88, 6l«L.T. 870. 

(62) Co-respondent, when allowed costs. 

(a) If the Court dismisses the husband’s petition | or allows it to be withdrawn, 
as against the oo-rospoiident, on the ground that there is no evidence 
against him, the petitioner will ordinarily be ordered to pay the co- 
respondent’s costs. Smith V Smith and Millet, 33 L.J. P and M. 11. 

{b) Where the adultery between the co-respondent and respondent has been 
established, the dismissal of the petjitioner's suit does not necessarily 
entitle their co-respondent to costs from the petitioner, unless the 
suit IB dismissed on the ground that the adultery in question had been 
condoned, or connived at, by the petitioner. ForsUr v. Forster and 
Be7idge,3 B. and T. 144. Bernstein v, Bernstein (1893), P. 292: 
Seddon v. Seddon and D, 31 L J.P. and M. 101 . Soode v. Soode 
and H. 30 L.J.P, and 105, Bremner v. Bremndr and B. 33 L.J., 
P. and M. 102. 

(c) If the petition is dismissed on the ground that the petitioner has been 
proved by the co-respondent to have been guilty of incestuous adultery, 
the co-respondent will be entitled to be paid the costs of that issue, 
though, if hiB own adultery wiih the respondent has also been esta- 
blished, he may be liable for the costs of proving the respondent's 
adultery with him. Vonrady v. Conrady and Flaahman, L.R.v 1 
P. 63. 

(63) Oo-reipondent, when ordered to pay hie own oopti. 

(a) Even where the husband's petition is dismissed as against the co-respondent 
on the ground that the charge of adultery against him has not been 
established, he may nevertheless be ordered to pay his own costs if he 
baa acted imprudently with a woman, whom he had reason to belieye 
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to be married Bo-as bo raise a reasonable suspioion of adultery in the 
miud of the petitioner Cai stairs v. Cat stairs and Dickenson d 8 & T. 
638 Winscom v. Winscom and P 3 B. and T 380, Robinson v. Robinson 
and OampUt 82 L J.* P. and M. 210 ; West v. West and P.L B. 2 
P. 196. 

(b) In such a case he will neither be allowed nor coudomned in costs. Robinson 
V. Robinson and Gamble, 32 L J , P. and M 210. 

(64) Order as to coBts— Review. 

(а) An omission to award costs oanrioL be considered merely as a olorioafl error, 

but must be rectified by way of review within the prescribed time. 15 
W R. 414. 

(б) A Judge, when passing a decree, gives costs or refrains from giving costs fofa 

some reason &r other , and if ho refrain from giving costs, and any 
party considers that he is entitled to obuain costs, ho should apply 
within the prescribed timo to the Judge for a review of that part of the 
decree which he considers injurious to himself. Now, it is clear that 
in the present case the poutioner could not fno a petition for review, 
because there had boon a special appeal to the High dourt, and 'further 
be was out of time, and apparently had n > cause to show why he did 
not make the petition in duo time ” Per Loch J. in 15 W.B. 414. 

(65) — BuU for judicial Beparatlon > Return to co-habitation— Withdrawal of Buit — 

Qoiti 

In ar suit by a wife againat horabusbaud, the attorney for the petitioner made 
an application on noitce to ^tbe petitioner, the respondent, and tho 
respondent's attorneys, for an order that tho suit be dismissed or 
withdrawn^and that tho poiitjoiieL's costs be taxed and the amount 
thereof be paid to him by the respondent, and stated in his affidavit 
that he had instituted ibo huit under the lustructions of the petitioner, 
that the parties had returned to oohabitation and tho suit had been 
amioably settled , that the petitioner had since instruotod him to 
withdraw tho suit, and tho respoiidout would pay tho costs for which 
purpose he had drawn a petiiiuii, which the respondent’s^ attornoys 
would not agree to. Tho Court granted tho application, so far as to 
^ direct that the oosts of the petitiouer's attorney, when taxed, should 
be paid by the rcspondtnt, but refused to make any order for the 
withdrawal or other final disposal of the suit, and ordered that the 
^attorney should personally bear the costs of tho application, the same 
not having been brought lu proper form. 9 B.L.B. App G. [R. 25 C. 
222 *2 O.W.N. 37.] 
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EVIDENCE. 

(1) Divorce court governed by ordinary rules of evidence. 

The general rules relating to the admiSbihiliby or iiiaJmiBBibiliby o£ cvideuco 
apply in the Divorce Go'irt also. Mat Cans Aut 1857, S&. 47 &ud 18. 

(3) Evidence to be conflned to matters at issue. 

(а) Evidence can be lot in at the trial only on Ihn iBsues. Cherry v. CJierry^ 

38 L J., Mat. 36. • 

(б) It iB not open to a part) to prove anything which he has not specifioally 

ploadad. Pluniet v Plumcr , B. 3'J L J., Mat. G3. 

(3) Evidence must relate to pleadings. 

(a) Evidence must generally apply direcily oi indirectly, to the pleas in the 
suit, else it is usually itiadmissiblo Plainer v. Pluv^r and B , 4 Bw. 
& Tr. 357. 

(h) A co-respondent, whoso answer merely traversed the allegation of adultery, 
was not allowed to crohs-c x imuie tho witnesses oallod to establish that 
allegation, for the put pose of eliciting that the petitioner had been 
guilty of adultery, or o( buch miscondact as would induce the Court 
to exercise Its discretion by vythholding a deoiee. Plunicr v. Plwner 
and B, supra. 

(c) But the pleas can bo amended lo admit tho evidence on notice given to tho 
other bide i*lumer v. Plumcr and sup) a 
{d) In an undefended suit, ovidenc**, that tho Lcspondetit had infected tho 
petitioner with venereal disoabc, was tendered under a charge of cru- 
* city, but rejected because the infection was nob speoificalJy charged. 

Squires v. SquircSj 3 Sw A Tr 511 , and see Table of Cases. 

(r) Evidence of a respondent's complaints lo a third person, of the manner in 
0 which her husband treated her, is admissible when cruelty is plead- 
•ed in the answer, as bhowing the terms upon which husband and wife 
lived together. Winter v. 1 Moo A Kob 401 , and see Trela- 

luney v. Coleman^ 2 Starkio, N.P.C, 191. 

• 

(4) Party Becking relief must prove his claim to it. 

(а) Every party, whether he is a petitioner or respondent must prove his claim 

to the relief he seeks. Osborne v. Osborne and M. 33 Ij.J. Mat. 62, 
note. 

( б ) No relief can bo granted in a matrimonial cause to any party unless such 

party proves his or her claim to it, although the other side does not 
^ appear, or appearing, asks no questions. Sivi))iDns v. SinirnonSt 1 Rob. 

568 , and see M.C.A. 1857, B. 39, 

(5) AdmisBlbility of witness. 

" Any witness who can throw light upon fact in nsuc should bo heard iu 
state what he knows, subject to such observations as may arise, either 
as to hib means of knowled§.o, ui tu his disposition to state the truth " 
Day, C.L.P. Act, p, 361, 4th Ed. 
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(6) Wltneu muik either swear or affirm. 

Svery witnesB who has any objootion to swear must affirm. M.G.A, 1857| S. 49. 

(7) Discrediting one’s own witness. 

(a) " Disorediting one’s own witness is not allowed for two reasons .7— 

HM 

(I) If the witness finds that the party oalliog him has power to discredit him, 

he will not feel himself equally at liberty in giving his evidenoe ; 

(II) If such party knows the witness to be a man unworthy of belief, he ought 

not to have brought him into Court.’* Bee Dixon on Divorce, 4ih Ed., 

‘ p. 179. 

(b) But disciediting is at limes permissible in exceptional oases. It is in the 

nature of uruss-examinaiion. {Ibid.) 

(c) “A parLj calling his opponent oannot cross-examine him, however hostile 

he may be, without leave. Whether a witness’s hostility, be he a 
part} uE not, justifies cross examination, is a question for the judge.” 
Pi ICC V Manniny, 42 Ch. D. 373. 

(3) Contradictory statements. 

(a) If a witness, upon cross-cxammatiou as to a former statement made by him 
and luconbisteut with his present testimony, docs not distinctly admit 
having made such statement, proof may be given that he did in fact 
make it. Rybeig v. Rybeiij a)ui S.. 32 L J., Mat. 112. 

{b) But before such proof can bu given, the circumstaucub of the supposed state' 
ment, sullioient to designate rhe parlicular occasion, must bo men- 
Honed to him, and he must be asked whether or not he Las made such 
statement. Ryberg y.iRyberg and 6’., 32 L J., Mat. 112. 

(c) A btatomeut made befoie Iho trial, and coDilicting with his evidence at the 
trial, can only be put to the witness in ecXamination-in-chief, when the 
judge permits it, and on the ground that he is hostile. Ryberg v. 
Ryberg arid 32 L.J., Mat. 112. 

(9) Right of co-respondent to cross-examine. « 

(a) Usually it is not open to the oo-rebpoudent to cross-examiiie a witness 
whose evidence does not affect hdn. Pearman v. Pearman. and B., 
29 L.J., Mat. 54. 

I 

(5) His cross-oxamiuatioii, when allowed must be confined loathe allegations in 
the pleading. Plumer v. Pluiner ajid B., 4 Sw. & Tr. 257. 

But if the examination-in-chief is directed to points not raised by the pleas, 
such points can bo followed up on crosB-examiuatioh. (Ib%d.) \ Winter 
V. Wrootf 1 Moo. & Bot. 404. 

(10) Cross-examination as to adultery. 

No witness, whether party or not, shall be liable to be asked or bound to an- 
swer any question tending to show that he has been guilty of adultery 
unless he has already given evidenoe in the same proceeding in disproof 
of hiB adultery. Bee Evid. Amend. Act. 1369, 0. 68, s. 3. 

(11) Protection claimed. 

Where a witness, called to prove adultery .with one of the parties to a suit, 
claims the protection of the statute above, the judge will not allow the 
witness to be interrogated on the subject of his adultery ; but if he does 
not claim it, the evidence is admissible and neither counsel can ex- 
clude It. Hibblethwaite v. Hibblethwaite and others (Q P.), L.R., 9 
P. and D. 29. 
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(12) Proof of marriage, neoeBBity for. 

{a) A m.irn*g 0 , if alleged, must be proved. Anon., Daa. and Sw. 303 ; Maylmo 
V. MayJiew.f 2 Philim. 11 

(6J If there is no miirruge lRj pecitioner hia no locus statidi. Rabins v. 
Wolseley, 2 Lee * 14‘J , v Guest, 2 Hagg. Oons 322, Pollock v. 
Pollock, 31 L J., Mas. 19 , Shddnn v. Sheldon, (Q.P.), Ibid HO. 

(13) PreBumptioD U alwayB in favour of marriage. 

(a) The pre-emption in favour of any thing necessary to give validity to a 
m image is of exieptuinal strength. Pet Wilson, J., lu 12 C. 70^ (732). 
See, also, Pieis v. Piets, 2 H L C. 331. 

(&) The evidence to rebut the presumption of marriage must be strong, distinct, 
sati'ifactory an 1 conolusivr^. Is 0. 700 (7 U) (P B), 

(c) The presumption inafavour of marrmge, oin only bo negatived by disproving 

every raas-niabie possibility Pt*> Lord Gimphell, J., cited in 12 C. 70G 
(733). • 

(d) In one case the following f icts were proved (i) that the parties went away 

to be marriod , (ii) that the\ ndiiined, staling that they had been 
married , (in) that thp\ cobibitod as man and wif-* , ^iv) and that, on 
the day thf'y w.mt awa>, an entry of the marriage was made in the 
mairiage register where they had been, and was signed by the hus- 
band , held that the above (ants const itiit(>d suificient evidence of tho 
raarnxgH. Patnchsoti y. Pat? icAson, So L.J Mat 48. 

(14) RegiBtere o( marriages -Evidence pf marriage. 

{a) Registers of m image are ovideriui' tho f ict and date of raarnege. Doe v. 
Barties, 1 M. &. Rof . 386 , Rev v. Hames, 1 Dew, C C. 270 , cited in 
Pbipson on Evidence, 4th Ed., p. 316. 

{b) Tho validity nf a m imago may also bo presumed from the entries in Regis- 
ters of mamagfl. Tavlor ou Evidence, B. 172 
(c) But in Colonial or toreiyn marriagi.H expert or other evidence also may be re- 
• quireJ, Dent v Dent, lb97, Times, Dec , Ifi, 1497, Kvig v. Kitig [Ibid), 

Nov. 23, 1897 (cited in Phipsou on Evidence, 4th Ed , p. 316 ) See, also, 
Browne on Divorce, 6ih Ed., p. 510 

(15) Marriage— Evidence of general reputation. 

(a) I?vi^nce of general reputation (not confined to family repute) is admissible 
in proof nr disproof of marrmg>^ See Taylor rm Evidence, S. 578. 

(5) Such evideiice of genera) leputation hs.s been someiiinHS accepted in prefer- 
itfioe to the oath cf the party. Rlhott v Totnes Union, 67 J.P. 161. 
Cited in Pbipson on Evidence, p 359. 

(c) Such evidence of general reputation is not rendered inadmissible, by reason 

of It being divided, discontinuous, or r»strioLed to a particular class or 
locality. Andteu's v UWiwaitc, 2 T.L R 895 , Re. Hayes, 94 L.T. 431, 
cited in Pbipson on evidence, 4th Ed., p. 354. 

But these oircumstancos may impair the weight of such evidence. (Ibid). 

(d) Such testimony must be general if it is based merely on the statements or 

some particular per-^oii, it c '.ases to be admissible as general repu- 
tation. Sheldden A O , 30 L.J.P. M. & A. 217, cited in Phipson 
on Evidence, 4th Ed , p. 354. 

(16) Treatment by fricndB and nelghbonrB as proof of marriage. 

The treatment of friends an i neighbours may bo received as presumptive proof 
of ma^nage. See Phipson on Evidence, 4th Ed., p. 99. 
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(17) Treatment by Btrangera. 

Even truatmeiiL by entire strangers is, m some oases, receivable as evidence (as) 
the recognition by the sovereign, to prove the legitimacy of a peer. 
Hubb, 698 cited in Phipsnn on* Evidence, Ir-h El , p. 99. 

I 

(18) Burden of proof as to marriage. 

(a) 1. IS (or the person, who ba>8 that a marnag'^ took plane, to bring forward 
satisfactory evidence in support of the alleged marriage. 5 C L J. 1 
(P.C.) = 17MLJ 56 = 9 B.m L.R. 264. 
t (6) When there is no docamentary evi ienoe in support, and no certain inference 
can be drawn from tho evi lenoe as to the conduct of relations and 
friends, the oral evidence in tbe case being wholly untrustworthy. 
ffeZd, that the marriage was not proved 5 C L J. 1 (P.0.) = 17 
M.L.J. 56 = 9 Bom. L R 264. 

(19) Foreign marriages how proved. 

Forrign marriages may b*^ proved by an expert in (he law of the oountry where 
they were celebrated. 8ee Dixon on Div>)rcc, 4tb Ed., 1908, p. 156. 

(20) Legitimacy* -Conception during the time plaintiff’s mother was abandoned— 
Presumption as to parentage— Burden of Proof. 

Thi question for decision was, whether plaMiiff-i was the legitimate son of D. 

It was admitted that his mother w.is, at. one time, married toD, it was 
ooM tended by the defence, and held bv tbo Lower Courts, that she was 
either divorced nr abandoned b> D Held |1) that more abandonment 
would not dies -live tbe tie of marriage , (2) that, if there was proof 
meit-ly of ab.iudonmenf'and not of divorce, and if the plaintiff had 
been b ^rn during the peri.id of ab-iudonmciit, the presumption of law 
as to the parentage of ih<' plaintiff would prevail, unless it could be 
shown that the parties to the marriago hal no aocess to each other at 
a t.imo wh(*n he oouKi be begotten , and (‘3) that the burden of proof as 
to the divorce having taken pi ijj at a iimo, vvhioh would disentitle the 
plaintiff from relying on S 112 of the Evidence Act or as to the parties 
to the marriage bavin" had n3 access to each other at a time when 
pi iiM tiff oould have boon begotten, lies on the defendant. 7 Bom. 
L R. 95. 

(21) Identity of the parties. 

(a) Evidence as to the may sometimes be necessary. Bee But v. Daitmi, 

1 Doug. 172. ^ 

(5) Where such identity is ncccsairy to bo proved, it may be done by means of 
a witness piesent ac the ceremony, or by one who oould identify the 
signatures in the original register. Seo But v. Barton, 1 Doug 172 

(c) Evidence of repute may suffice to prove identity if no better evidence can be 
obtained RooKer v. RooKei and M., 32 L.J., Mat. 42. 

(23) Adultery— Evidence as to. 

See noLes under S. 10 of Act IV of 1 hG 9, at p. 60, supra, ^ 

(24) Divoroe oases — Proof of adultery. 

(a) In divorce cases, to prove adultery, opportunities therefor, and prior aud 
Bub.'-^equout familiarities, are admissable As to prior and subsequent 
aduUary. See Cantello v. Cantello, Times, Feb 1, 1896 , Wales v. 
Wales 1900, P 63 , cited in Phipson on Evidence, 4th Ed. pp. 101 and 
143. 
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(6) The following also are adminsiblo in proof of adulfcury in divorce oases. 

(i) Association with prostitutes. Gmcci v. Ciocci 29 L J , V. & M 60 , cited m 
Phipson on Evidence. 1th Ed , p 101 

• (n) The cnntractiou of vorioreal tluse IS dlcen w Oleen, 17 T.L.R. 02 cited in 

Phipson on evidence, 4ih Ed , p 101. 

(c) Although the specific acts which the petitioner relics on foi iho relief must 
be alleged in the petition, yet similar acia both previous and subso- 
queub thereto, between the re-pondent and the co respondent may be 
proved as presumptive €>videnfo of the ad s ch.irgod Cantello v Cnn- 
tellof Times, Eeh 1, 1S9G , Wales v Wales 1900, P. 0:1 , cited in i'hiphou 
on Evidence, 6th Ed. p. 14 i 

{d) But such acts between the re'.pondLut and a stranger arc not reciveable in 
evidence, Pollard v. Pollard^ Tiints Mar 26, 1904 , cited in Phipbou» 
on IGvideiJce -fth Ed, p in 

(c) In a petition for divorce by the husband against, his wife on the ground of 
hei adultery with a ceilain poison the following are relevant to prove 
the albged adultery. 

(i) Evidence of her ante-niipti.il lui 'utinenoo with such person. Cantello 

V. Cnur/cZ/o, Tiiuf's, I-Vb 1 l-“6, Kdui v. hinfj illnd). Jan. Jfi, 1901, 
Weather h\i v. Weather b}} 1 Sp’ink'', 191 cited in 1‘bipson on Evidence 
Ith Ed., p. 146. 

(ii) Evidence of post-nuptial acU of incontinence />/ zo/ to the acts of adultery 

cb.i»'ged 7Iarri',\ llaiiis, 27 L.T. ITnaritdv y/oz/ .zrd, Times 

■ Julv 11, 1901 cited m IViipson on Evnlf nee lih En , p. 110. 

(ill) IGvkIoiico of -nuptial ids 'at4t',etfiicnt L., i.he acts of aduiierv ehaigcd, 
Wales v. Wnkb, 1900, P 0 , Hoddij ' lioddji^ .-iO L J P M. 23. 

N B. — Such ovidondb IS also rec ‘iv.ibb' to cimob'^r.itc the testimony of wit- 
nesses, Cole V. Mannint/ , Cam v Mernnm, 31 Mtvs 518 cited in 
Phipson on Evidence, 4Jh Ed , p 146 

• (/) When evidence of adult or v h.is h^en given on one of -icvoral occasions charged 

then evidence mav furihcr be given <jf circninstanocs from which the 
court mri} infer adultery on some or all of the lemaitiing occasions, 
even thouvh the ciicumst.anccs, amount to i>o more than opportunity, 

* ^ See Taylor on Evidence, 10t.h Ed , S 340 

{y) In a suit for dissolution of m.irnage, evidence r.f acts of .idultery , subsequent 
to the date of the latest .act charged in th^ potit'ou will be admissib'c 
Jor the purpose of showing tin* character of previous acts of improper 
familiarity Baddy v Baddy, 18G0, 30 L J J* A M 23 , llj/fs v Wales 
(1900) p. 63. 

{h) A Medical sheet, kept under the Army Medical Sc rvice Buies, is admis- 
sible to prove that a military pilient was sullcntig from a venereal 
disease, and also to establish adultery dlcen v. Gleen, 17 T L R 62 
cited in Phipson on Evidence, 4>h Ed , p 323 

Petition for divorce by wife-^Huaband’s habitual immoral habits— Hia Adultery 
with a different woman— Admiaaibility 

Where a wife petitions for divorce from hci husband on the ground inter aha of 
hih adulters with a particular peison, cvjdeni.o that he committed 
adultery with a different pj-rsnn, and that he was a man of habitual 
immoral habits is not .uuaissinb* in esidLoci t'allard v. Pollard, 
Times, March 26, 1904 {cited iii I’hipsou on Esidunce, 4th Ed , p. 146). 


119 
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(26) Oharaoter of co-respondent. 

In divorce oabes, the moral character of ibe co-respondent ( 1 . 0 .) the person with 
whom the wife is alleged to have committed the adultery is receivable 
in evidence. Astley v. Astley^l. Hag. Eoc 714 , Biichart v. Buchart 
Times. March 24 1899 ; Com v. Gray, 129 Mass. 474 ; cited .n Phipson 
on Evidence 4th Ed., p. 170. 

N.B — This IS one of those cases in which the character of a third party is 
received as evidence against one of the parties of the suit. 

(27) Evidence to prove unnatural offence. 

' (a) Where a person is charged with committing an unnatural offence with a 
certain particular person, an admission by the accused that he had 
commuted the same offence with a different person on another ocoas- 
Bion, and that he had a tendency to such practices is nof receivable 
in evidence. Pea v. Cole, 1810 {cited u 1 Phil, and Arn. Evidence 10th 
Ed. (508) , Makic v. A G. 1894, A C. p. 65, cited, in Phipson on 
Evidence 4th Ed , p. 146. 

(6) “ It 18 not competent to adduce evidence Lending to show that the accused 
had been guilt} of criminal acts other than those covered by the in- 
-dictmont for the purpose of leading to the conclusion that the accused 
IB a person likely from his criminal conduct or character, to have 
committed the offence ohaig.'J.''* Per Herchell L.G. in Mahm v, A G., 
1894 A.C. p. 66, cited in Phipsou on Evidence, 4th Ed p. 146. 

(28) Evidence to disprove adultery. 

The following is receivable as evidence to disprove adultery —Medical evidence 
that the wife or other female implicated h vdijo Intacta, Btpinngnll v. 
Rippingall, Times, May 4, 1876, Tombs v. Tombs, Times, July 12, 1902 
cited in Phipson on Evidence 4i.h Ed., p 101. 

(29) Evidence to disprove access by husband. 

Also, in order bo disprove acci^ss by the husband, the fact that be was paralysed 
at the time is relevant, lleggc v. Edmonds, 25 L.J. Gb. 125, cited in 
Phipson on Evidence, 4tb Ed., p. 101 ' 

(30) Evidence to disprove rape 

To disprove a rape, evidence that the p/isoner had been aillioted with a 
rupture which for miiiy years rendered sexurai intercourse impossible 
IB relevant. Hale, P 0. 635-6 , cited in Phipson on Evidence, 4th Ed., 

. p. 101. 

N.B. — In such a case the rupture may be inspected by the jury in an adjoining 
room. (Ibid). « 

(31) Cruelty— Evidence as to * 

See notes under S. 10 of the Divorce Act, IV of 1809, supra. 

(32) Cruelty, proof of, by production of previous decree for Judicial seperation. 

On a pell Lion for di'isolntiou of marriage by reason of the adultery and cruelty 
of the respondent, it was held that the second charge was established 
by the production of a previous decree of judicial separation on account 
of cruelty and by proof of the identity of the parties. Bland v. Bland 
L.R. 35 L J P and M. 104, cited and followed in 56 P.R. 1904, p. 166. 

(33) Evidence of specific acts of cruelty 

(a) The petitioner is entitled to give evidence of specific instanoes of cruelty, 
although the petition only alleged cruelty generally. Pritchard’s Digest 
p. 272 , Weddell v. Weddell, 2 8w. and Tr., 5H4 ; cited in argument in 6 
B. 416,(420). 
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(6) But it IS open m such a case for the respondent to ask for the particular 
luscanoes of cruelty alleged by the petitioner IliU v. IIxll, 31 L.J. P 
and M. 193. 

(34) Deaertion— Evidence as to. 

See nnles under S 10 of the Divorce Act. jIV nf 1869), supra. 

(35) Connivanoe - Evidence aa to. 

See notes under S 12 of the I »ivorco Act (IV of 1869), supra 

(36) Condonation — Evidence as to 

See nc’tea under S 12 of the I>iVorcp Act. (IV of 1869), sup? a. 

(37) Impotence, evidence as to. 

See notes under S 19 of tho Divo'-ct* Act (IV of 1869), supra. 

(38) Paternity of children born in wedlock, presumption as to. « 

(a) The g^'noral prc-umpiion is that the hu^baud is the father of a child born 

in wedlock, but the presumniiou may bo rebutted. Sibbct v. AinsUy^ 
3 L T?, N 8 583 

(b) Tbe party wishing to rebut the presumption must raise the question in the 

pleadings Goidon v S, p 1903, 92. 

(e) It eannor. be' raised b> the parties at a sub-ieguent stage, e tj ^ on applioation 
for custody Goidoti v. p 1903, 92 

(39) Children born after divorce or judicial separation, status of. 

(а) Where the alleged parents have been divorced or judicially separated, 

children bom during the separation are pyifiia facie illegitimates. 

' 67 George \ 67. 1700, 1 R.ilk . Jlcthe) i7igto7iw Hethervag- 

ton^ 1887, 12 P I). 112 i.Ued^n Tf*)lor on Evidence 10th Ed., 8. IOC. 

(б) In such cabi'B, non-ricneDS ib presumed, (Ibid). 

(40) Advice of counsel as to*Bufficlency of evidence 

(a) It 18 usual to take tho previous , as aino as to what evidence is necessary 

to establish a caae. See Dixon on Divorce, Itb Ed , 1908, p. 144. 

^ (5) Such a prac'ico 'b usually resorted to i. rcliovts tho solicitor from respon- 
sibility. (Ibid) 

(c) Such practice is also doMrablo as enabling the solicitor to avoid the 

umieocssar) txpeuse tj> tbe cbeni of bummoning witnessts, whose 
• cwidencQ can bjfoly be dispensi'd with. (Ibid) 

(41) Discovery and Inspection of documents, practice as to. 

(a) The Court has power to order disuov'rv .md ins loction of documents. Bee 

^Mat. Causes Act, 1857, S 47 , 1.3 Goo. 3 C. 63, S. 42 , 1. Will. 4 C. 
22 , Bee, also, Bray on Di'.oovery. 

(b) The Court generally grants an application for such discovery, made during 

tbe pleadings. (Ibid). 

(42) Interrogatories, practice as to. 

(a) It is usual for Courts to allow interrogi tones in matrimoiii.il causes. See 

Mat Causes Act, 1857, C. 85, S 47, Eustnuy. Smith, 9 P. D 57; 
^ Haivey y. LoveJiin, 10 V D 122. 

(43) iDcrimlnating questions in interrogatories. 

(fl) It IB competent to the Court to order . Ilai.'ey y. Lovektn, 10 P. D. 

122 

(b) But, It open to the parly interrogaled to refuse to answer them. (Ibid). 

(c) Objecting to answer to an intern gatory is tbe sole privilege of the wiCuess. 

(Ibid). 
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(d) It IB ixnmiiterial whether such witness is a party to the suit or not. (Ibid). 

(e) The proper time when a witness can refuse to answer is when he is called 

upon to answer. {Ibid), 

(44) Interrogatories relating to adultery. 

A part) int.errog'ited is not bound to answer interrogatories relalin'g to his or 
her adultory. Redfcin v. Redfetn^ 65, Justice of the Peace, p. 37, 17th 
Jan. 1891. 

(45) Affidavit of documents relating to one's own adultery. 

Nor lb a party obliged to make an atlfidavit of documents relating to his or her 
adultery. (Ibid), 

(46) Answers to interrogatories, value of. 

(n) Gunerailv speaking Answers to interrogatories may be treated as reliable 
^ rvidence, provided they are not contra lictod. Davidson v, Davidson^ 

1 Dea. S\v. 132. 

(h) Hut the objects of putting such interrogatories, {\nd the objects of the 
answers, must also be taken into consideration (Ibid), 

(47) Affidavits, practice as to. 

(a) OcG^i '^tonally evidence may be permitted to bn given on affidavits Adams v. 
Adams and (7, ‘22 VV.R 192 (Eng), M'Kcchmew AVKechnie and 
il/. 28 L J , Mat 31 , Ford v. Eoid., 3G L.J., Mat. 86, Macartney v. 
Macartney, 30 L J , Mat. 38. 

(5) Such a permission is usually granted, only when it is necessary to avoid 
delaj and expense (I6wZ). 

(48) Decrees not pronounced on affidavits only. 

It IS not usual to pronounce dec'rces on allidavils only. Walton v. Walton^ 28 
L J , Mat. 31, Note. 

(19) Evidence on affidavits is not encouraged. * 

(rif) a.s such a practice ma\ faciliia’p collusion. Walton v. Walton, 28 

L J., Mat, 31, Note. 

(b) On this ground such evidtuce is rejected, especially when it goes to (he gist 
of the case (ibid). 

(50) Affidavits in answer. f 

la) must be filed within a reasonable time. In English Law it has been 

fixed that the} must be filed within eight days after those of the other 
Bide. I /ivorce Rules 52 

(b) Under the practice of the English Courts oopies must be given to the other 

Bide of such affidavits on the day on which they are filed. Divoroe 
Rules 53. « 

(51) Evidence on commission, practice as to. 

(a) CouriB may order evidence to be taken on commission, when the witness 
whoso evidence ib sought to be taken on commission is, owing to illnesB 
or any other just cause, unable to attend in open Court. Stone v. Stone 
and 2l., 31 L.J., Mat. 136. 

(h) When illness is the cause, the doctor's affidavit may be required. Davis fr, 
Lowndes, 7 Dowl. 101. 

(c) Such an order may be made both as regards witnesses within jurisdiction 

as well as witnesses outside jurisdiction. Pirie v Iron, 1 Dowl. 253. 

(52) Neceasity for, and materiality of, evidence to be taken on oommiaaion. 

(a) The , it is for the solicitor to decide. Dixon on Divoroe, 4tb Ed., 

1908, p. 147. 
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{bf Gener, illy an affidavit as to tba sulfioes for the issue of the com- 

mission. {Ibid), 

(53) Delay in applying for commisBion. 

* 1 uiiexpUiued would* be a good ground for refusing 1 ho application. 

Stone V. Stone and A, :5l Ij J , Mat. ;j3. 

(54) Reasonable notice must be given to the other side to attend and crosB-examine. 

It IS neci B.s.ir> i.hat the witD^ss \vh«»s»' ixamination on commission has 

beonordertd. Fitiineinld \ Fitzijcrald, SJ L J., Mat. 39, Divorce 
Rules 131. • 

(55) Where evidence on commiBsion is applied for in cross suits. 

, in which the sam^ i‘-stnb are raised, it is usual in ordering the commis- 

Kiop to if-suo to d'aw up iho eommiS'-ion order in such a manner as t!^ 
admit evidence in both suits, ()sfco?7tt> v. Osborne and A/., 33 L.J. 

Mat. 38. 

• 

(5G) Wife's costs regarding commission. 

(a) It is usual in English Courts, when ordering a eommiS'-ion to examine a 

witness, for the registrar to order tbo husband to pay or secure the 

within a leasonablc* time to be lixed in iho order Divorce Court Rule 
198. 

(b) Where a husband applies for a commission which is not opposed by the 

wife, ho would hivo to pa> her costs incidental to it. Bailey v, 
Bailey and D , 3J L.J., Mat. 47 

(57) Caoses for which evidence on comftiission may be ordered or not 

(I) DANdKllOLS IMiNllSs » 

(a) The of tho pari.> to be examined is good ground for ordering evidence to 

be taken on Commission Wetjuvlin v Witjudin, 1 Cost 263. 

(b) But before such evidfne*' can be adinitied at tbi' trial an affidavit is neces- 

sar} that the ^vitness i, not in a condition to undergo a fresh exami- 
B nation. iJbid). 

(II) PUEGNANCY. 

(a) IS goiierally not by itself a sufficient ground to have tho evidence of 

such pregnant witness read at tho trial. Ilamland v Uaniland, 32 
Mat. 144. 

(b) But, in any case, before a commission can bo ordered on the ground of , 

it is necessary that a compeiunt person must swear that delivery at or 
about tho time of the trial is probable. Abtnham v Newton^ 8 Bing. 
295 

(c) In the above case an aiiidavit as to tho above nature of the pregnancy is 

not ncoessarily sufficient, (Ibid), 

(III) Witness rtEiNG aged. 

In one case a witness aged ninot> one was allowed to bo so examined on a 
medical certificate. Cheiiy v Che})if, Nov 13, 1858, Brown on 
• Divorce, 41 h Ed., p. 284 

(iv) Witness being termanently abroad. 

(a) Evidence on commission may bo ordered on the ground of the See 

Pollock V Pollockf D. and , 30 L J. Mat, 183 

(b) Such a witness v/ill be presumed to be abroad even at the trial. {Ibid), 

(c) Slight evidence that he is abroad suffices to admit his deposition at the 

trial. {Ibid), 
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(68) Evidence on conuniiBlon, when read at the trial— Practice. 

(a) Before the evidence taken on commission can be read at the trial, it is 

necessary to show that atcendance of the witness at the time of the 
trial is impossible. Chetry v. CJierry, Nov. 13, 1858. , 

(b) li> iM also necessary to file an ailidavit seiMrig out the circumstanoes as to 

why the witness cannot attend. Unreported case, 23rd July, 1884, ciled 
in Dixon on Divorce, 4th Ed , 1908, p 150. 

(59) Tendering evidence taken on oommisBion at the trial, objectiona to. 

« (a) Onj >otions to tendering evidence taken on commission must be taken where 
BU'h evidence is tendered Stone v. Stone, and A. 34 L J. Mat. 33. 

(b) Objections imt raHsed at the Lime caurin*. be taken at any subsequent stage. 
Hitchins V. Hitchins, 35 L J , Mat. 62. 

(60) Admiiaibility of evidence taken on commiasion. • 

(а) Questionb as to the must be decided when the evidence is tendered. 

Bill V. Hill, 30 L. J. Mat 197. ‘ 

(б) Such evidence mu^c be shown to be admissible at the time of the trial. 

Blown V. Bioion^ 33 L.J. Mat. 203 

C 

(61) Re-opening a commlaaion. 

IS ordered when sufficient grounds are shown to exist, and when the 

interests of justice require that such a procedure should be adopted. 
Bevan v. Memalion, 28 L J., Mat. 40. 

(62) Order of proof. * 

(a) The general rule is to give the evidence in the order of sequence of events. 

Dixon on Divorce, 4th |Ed., 1908, p. 177. 

(b) Such order is however subject to any remarks in the counsel’s opening 

statement of the case as to the order of proof he proposes to adopt. 
[Ibid), 

(63) Order of proof where there la charge and countercharge. 

(a) In cas^b where there is a counter-cnarge, the petitioner may, as part of the 

case opend by him, give his own evideuoo and call his witnesses in 
answer to the respondent’s charge.^ Jackman v. Jackman and 14 
P.D. 62 

(b) Or, in ihe alternative, he may reserve his answer to the ch^^rge until the 

respondent’s witnesses in .support of it have been examined. Jackman 
v. Jackman ajid Tr., 14 P.D. 62. 

(c) But he IS not entitled, as of course, to divide his case, by giving his own 

evidence in the opening and afterwards calling his* witnesses in reply 
to the respondent’s case. Jackman v. Jackman and IF., 14 P.D. 62. 

(64) RecalllDg witness, practice as to. 

(a) Recalling a witness may be allowed although it may add to or alter his evi- 
dence if, in the opinion of the Court, the ends of justice will be served 
by doing so, but not otherwise. Beavan v. M ’ MaJion and B., 28 L. J., 
Mat. 40. 

(a) An application to recall a witness, coming after the inquiry, might be nnde 
with a view to meet the stress of the case Bevan v. M' Mahon and 
B., 28 L.J . Mat. 40. 

(66) Court’s power to ask questions. 

The Court may ask any question of the parties and witnesses which may guide 
it in the exercise of its discretion as it thinks fit. Plumeir v. Plwmer 
and B., 4 Sw. and Tr, 257. 
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(66) Party bound by admisBions 

[o) A party is bound by admisaions on the record. D(tco)i v. Bacon and U., 39 
L.J., Mat 6L. 

^(6) Every one is bound bj the a"dmiB8i<3Q of a faoL which operates against him. 
Miles V. Chilton, 1 Rob. 693. 

(c) The admissions of the rGnporident are not admi^siblo against the co-respond- 
ent. Robinson v. Robinson and L., 1 8w. and Tr. 362. 

(^I) Nor would ihoBC of the co-respondent ba evidenoo against the respondent. 

Robinson v. Robinson at^d L., 1 Sw. and Tr. 362. • 

(e) Admissions are not evidunoe against partios implicated but not present. 
Gray v. Gray, iQ-P-) ‘-2 Sw. and Tr. 564 

(67) A^miBBiooB, weight to be attached to. « 

(a) The truth or falsehood of an admission, whothor written or verbal is a 

question for the Court. Williams v. Williams, 1 Hagg. C.C. 304, 
Lord Stowell. 

(b) Due regard must bo had to the circumstances under which such admissions 

were made Williams v Williams and P., L.R 1 P^and D. 29. 

(c) The admihsioiib of a wife an to bur adultery, if unsupported by other evi- 

dence should be rcjeivod with the utmost caution {Ibid), 

(d) They may bo acted upon coneluMVo, provide i they are clear, distinct, 

unequivocal and free from bu^pioioub oircumstaucos. (Ibid). 

(e) A wife’s admibsion of adult*. r> , though unourrobo''atcd, may, if trustworthy, 

be buflicient evideoca upon which to grant a divorce. Robmson v. 
Robinson, IS & T 362, lyflhams v. Williams L R IP. and D 29 , 
Chilcott V Chilcott, Times, June 21, 1901, cited in Phipson on Evi- 
dence 4th Hd. p. 213. 

(t) But if corroboration is available, such corroboration must be produced. 

White V White, 62 L.T 663, cited in Phipson on Evidenoe 4th Ed. 
* p. 213. 

(6§) AdmiBBloDB in undefended cases. 

Alleged confessions in uudefond<d cases usually need corroboration. Pixon on 
, Divorce, 4th Ed, 1908, p. H4 

(69) ConfoBBiond— Rulea governing their admissibility and the value attaching to 
them in matrimonial cauBes 

(a) The general rule is that a person’s confession or admission is only evidenoe 
against that person himself. Taylor on Evidence, 10th Ed., Ss. 768— 
769. 

(5) As against that peraon such confession or admisbion may be acted upon 
oven though there be no other evidence. (Ibid) 

^c) But It is not evidence against any one else. (Ibid) 

(d) Hence, a wife’s confession of having committed adultery with him is no evi- 

dence against a co-respondent Williams v Williams 1866, L.R, 1 P. 

• & D. 29 cited in Taylor on Evidence, 10th Ed Ss 768 — 769. 

(e) Bo also a co-respondent’s admisnon to the eileci of bis having committed 

adultery with the respondent is no evidence against the woman. (Ibid.) 

(f) Nevertheiesh, a wife’s confession may bo acted upon, if the co-respondent 

admits the adultery, as he thereby makes an admisbion against interest. 
Le Mar chant v. he Mai chant, 1867. 45 L.J.P D & A 43, cited in 
Taylor on Evidence 10th Eo , Sb. 768 — 7b9 
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ig) The House of Lords, in proceedings upon bills of divoroe, was in the habit 
of rejecting letters from the wife to ibe husband containing confessions 
of adultery, Ld. Gionourry’s case IHll, Macq. H of L. Practice, 606, 
cited in Taylor on Evidence IQth Ed., Sh 768 — 769. 

{h) Such letters were admitted when offered in mere confirmation bf circum- 
btanoes which tended strongly to prove tha defendant’s guilt. Doyly’s 
case, 1830, Macq. H. of L. Practice, 654 cited in Taylor on Evidence, 
lOch Ed., 8s. 768—769. 

(1) UudcL such circumstances, oven the wife’s oral confession of guilt to a third 

* party was held admissible in evidence against her. Ld Ellenborough’s 

case, 1830, Macq. H. of L. Practice, 655 ; But see Wiseman’s case, 
1824, Macq. H. of L. Practice, 631, cited in Taylor on Evidence, 10th 
Ed , Ss. 768—769. 

j) In tho Ecclesiastical Courts also the practice was similar to that of the 
House of Lords. Taylor on Evidence, 10th Ed., Ss. 768-769. 

(/i;) A canon of 1603 rendered a mere confession, unaccompanied by other cir- 
cumstances, insufiicient to support a pra>er for a separation a 'ivcnsa 
thoro Ta\lor on Evidence, 10th Ed , Ss. 769-76'). 

(2) Nevertheless a confession was always admissible in evidence, and, if coupled 

with other fads of a suspicious nature, generally proved au important 
ingrediftit in the decision of the Court Grant v Grant, 1839, 2 Curt 
16 , Caton v Caton, 1849, 7 Notes of cases, Eoo and Mar. 28, Fanasett 
V Ftin^bctt, 1849, 7 Notes of cases, Efc and Mai 93, cited lu Taylor 
on Evidence, 10th Ed , S-*. 768-709 

(70) Proof of previous marriage— AdiAissions not sufficient 

In a suit asking for a decree for nullit} of mairiago by reason of a former 
mirriago, the defendant’s simple admi^^ion of such former marriage 
was held not sufficient. Scat lev. Piicc^ 2 Hagg. Oous. 189, cited in 
Taylur on Evidence, 10th Ed., Ss. 768-769 

(71) Letters from alleged paramour— Admissibility. « 

In the Ecclesiastical Courts, lubtors from the alleged paramour, found in tho 
wife’s possession were admibSible / but, if they did not neoessarily 
implv the commission of adultery, or wore not supported by other evi- 
dence of indecent familiarities, th ‘y were insuificiont’to support a 
seutcncG of separation. Haimiton v Jlanicrton, 1818, 2 Hagg. Eoc. R. 8 
cited in Taylor on Evidence, 10th Ed., Ss. 768-769 

(72) Bigamy— Yalue of admission in proof of „ 

A prisoner’s admission of a formfr valid marriage is some evidence to support 
a conviction for bigamy. But it is not conclusive by itself. Rex v. 
Flabeity, 2 0. & K. 782, Rex v. Uanage, 13 Oox 178 ; Bcc v. Lindsay, 
66 J P. 505 , R Newton 2 Moo and R 503 , R. Simmons to 1 G. and 
K. 164 cited in Pbipson on Evidence, 4th Ed , p. 213 

(73) Identity, proof of. 

(а) Respondent and co-respondents who do not appe ir in Court must eaolf’be 

clearly identified. Goldsmith v Goldsmith, 31 L.J., Mat. 163. 

(б) Identity may bo established either by direct or indirect circumstantial evi- 

dence. Booker v. Rooker and N., 33 L J., Mat 42. 

(c) Direct evidcticp is that of a wiLui'ss who, on seeing a respondent (wife), rc- 
ooguizes her in both characters — those uf wue and adulteress. Dixon 
on Divoroe, 4th Ed., 1908, p. 185, 
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(d) The petuiooer’s evideQoe, though direot;, cannot alone be enough to prove 
identity, and must be corroborated. Harris v. Hat ns, M.L.B. 2 P, 
and D. 77. 

(74) Paa^f of identity of parties by identity of handwritinf^. 

“ Jones IB living in lodgings in adultery as Brown Hia land-lady knows his 
handwriting. He goes away in debt, leaving a box behind him. He 
writes for his box, signing himsrlf Brown. His wife arrives at the 
lodgings, too late to see biin, but in time to see his letter. The land- 
lady reQognizoB the writing lu it as Brown’s. The wife recognizes it 
as Jones’s. Brown and Jones are thus identified as Jones alias Brown.” 
Dixon on Divorce, 4th Ed.. 1908, p. 185. 

(75) Photographs in proof of identity. 

Photographs are unsafe to rely upon for proving identity. Frith v. Frith and 
P., P. 189G, 74. 

(76) Comraunicationslniade daring marriage, privileged. 

(а) Hasband and wife aro protected from disclosing any o immunioatioD made 

b7 one to the oiher during marriage. 16 & 17 Vict., c 83, S. 3 ; and 
see Gray v. Gray, 2 3w. and Tr, 554. * 

(б) ” No person who is or has been married shall be compelled to disoloso any 

communication made to him during marriage by any person to whom 
he 18 or has been married , nor shall he be permitted to disclose any 
such communication, unless the person who made ii, or bis represent- 
• ative in interest, cone^mts, except in suits betwoen married persons 
or proceedings in which one (narricd person is prosecuted for any crime 
committed against the other.” Sen Evidence Act, 8. 122. 

(77) Principle of the above* rule. 

This protection of matrimonial oommunicati ms has been considered requisite 
in order to ensure that auhmited ooiiliJenco between husband and 
^ wife upon which the happinesii of the married state and the peaee of 

the families depend. Taylor on Evidence, 8. 909. 

(78) Such communIcationB are privileged even though the marriage is dlBiolved 
by death or divorce. 

The rcAe that “ no husband is compellable to disclose any oommunioaticns 
made to him by his wife during the marriage, and no wife is compel- 
lable to disclose any communication made to her by her husband 
« during the marriage” applies even after the marriage has been dissolv- 
ed by death or divoroe. Monreo v. Tioistleton, Pea. Add. Gas. 221, 
explained in Aveson v. Km^mird, 6 East, 188, 193 {cited in Phipson on 
Evidence, 4th Ed., p. 193). 

(79) Reason of the above rule. 

** It never oan be endured, that the confidence, which the law has created while 
the parties remained in the most intimate of all relations, shall be 
broken whenever, by the misconduct of one party, the relation has been 
dissolved.” Bee Taylor on Evideuoe, 10th Ed., 8. 910-A. 

(80) CommunioationB made to lolioitoFB, privileged. 

Solicitors may and generally ought to decline to give evidence of matters 
which have been imparted lo them in confidence by their clients. Bee 
10 Mod. 40 ; 12 Mod. 341 ; 3 Black. Com. 370. 
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(81) Reaion of the aboYe role. 

Unless there be suoh privilege a client would be afraid to instruct his solicitor 
fully, and as a consequenoo might lose a case, which, were justice done, 
he might win. {Ib%d). ' 

(82) But for suoh privilege free intercourse between solicitor and client might be fatal 

to the olieul's position. Lyell v. Kennedy ^ 9 App. Gas, 81, 86. 

(88) Time when the above ppivilege is to be claimed. 

( The proper time for refusing to answer is when the witness is called upon to do 
so. Harvey v. Lovekin, 10 P.D. 122. 

(84) Client refoaing to allow solicitor to give evidence ia no ground to make any 

, adverse presumption against client. 

Where a client refuses to allow his solicitor to give evidence of communications 
made to him b> the client, it is no reason for any adverse presumption 
being made against the client. Wentworth v. Lloyd, 10 H.L. Gas. 
589. 

(85) Privilege exists for protection of client, not solicitor. 

(a) The privilege exists for the protection of the client, and not for the protec- 
tion of the solicitor. Simmons v. Simnums, 5 N.O 331. 

{b) Hence, where a party alter examination of his solicitor by the other side, 
examioo'i him on matters which the witness would be protected from 
divulging, on the ground of professional confidence, if questioned by 
the other side, he should be held to have waived the privilege, which 
exists for the protectio^n of the client not for that of his solicitor. 
Simmmis v. Sirimons, 5 N.C. 334. 

(86) Privilege does not extend as to protect fraud from being disclosed. 

Communications between solicitor and client, relating to the perpetration of a 
fraud, on the Court or otherwise, are not privileged, R. v. Cox and 
RailUm, 14 Q.B.D. 15B. ' 

(87) Profeuional eommonloation — Rule laid down ia the Indian Evidence Aot. 

No barrister, attorney, pleader or vakil shall at any time be permitted, unless 
with his client’s express consent, to disclose any oomxf unHoation made 
to him in the course and for the purpose of his employment as suoh 
barrister, pleader, attorney or vakil, by or on behalf of his client, or to 
state the contents or condition of any document wjth which he has 
become acquainted in thwcourse and for the purpose of his professional 
employment, or to disclose any advice given by him to his client in 
the course and for the purpose of such employment ; 

Provided that nothing in this section shall protect from disolosure— 

(1) any suoh communication made in furtherance of any illegal purpose : 

(2) any fact observed by any barrister, pleader, attorney or vakil, in the course 

of bis employment as such, showing that any crime or fraud has been 
committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader, attorney or 
vakil was or was not directed to such fact by or on behalf of his client. 

Explanation. — The obligation stated in this section continues after the employ- 
ment has ceased. ” See Evidence Act, B. 126. 
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(88) 8> 126, Evidence Act to apply' to IntoppreterB, &o. 

“The provisions of S. 126 shall apply to interpreters, and the olerks or ser- 
vants of barristers, plef^ders, attornpys and vakils." See Evidence Aot, 
S. 127. 

(89) The above privilege not waived by volanteerlng evidenoe. 

If any party to a suit gives evidenoe therein at his own instance or otherwise, he 
shall not be deemed to have oonsented thereby to suoh disolosure as is 
mentioned in section 126 , and, if any party to a suit or proceeding calls 

. any such barrister, pleader, attorney or vakil as a witness, he shall 

be deemed to have consented to such oisclosure only if he questions 
such barrister, attorney or vakil on matters which, but for such ques- 
tion, he would not be ai liberty to disclose Bee Evidence Aot, 8. 12b: 

(00) Confidential communications with legal advisors. 

" No one flhairbe compelled to disclose to the Court any confidential communi- 
cation which has taken place between him and his legal professional 
adviser, unless he ofiers htmbolf as a witness, in which case he may 
be compelled to disclose any surh cnmmurtcacions as may appear to 
the Court neoessar)! to be known in order to explain any evidence which 
he has given, but no others Sec Evidence. Act, B. 129. 

(91) Evidence of medical man. 

A medical man may give evidence of declarations to him by his patient since 
• dead, concerning bis illness. v. Kii\na%rd^ 6 East, 18H. 

(92) Suit for dlyoroe<~InBpection of letters * 

The respondent is cnlitlod to have brought in Court letters wriiteu by her to 
the peiiUoiTer while liie Lids to whiuh they speak wore fresh in her 
memory. If the petitioner has none, ho should make an affidavit to 
that effect. 3 13 L K O C J, 100. 

(9d) Buft by wife for dissolution of marriage among Hindus— Ante-nuptial agree- 
ment Public policy." 

{a.) In a case in which the parues were Hindus, a wife sued for dissolution of 
, bei marriage, and based her claim iheretu cn an aiite-nuptial agree- 
'«meut to the effect that her husband was bound, under certain oiroum- 
Btances to let her go IlcUl that such an ugroemeut was contrary to 
public policy and unenforceable. 15 P K 1900. 

(6) It IB ^against the pulicy of the law as adminibiored by British Courts to 
allow persons by a contract between themselves to avoid a marriage on 
the happening of any event they may think fit to fix upon. 15 P.R« 
1900. 
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I. -PETITION. 

(1) Petition to what Court to be addressed — English Law. 

A pctiiiinn lor diBsolution of marri.iR*- should bo addrosHed to the C^^rt for 
divorce and matrimonial cAU‘>aH. Evan.'t v Kvaiis^ 1 8w. A Tr. 78 , 
27 L J., P. 31 , 0 W R (EnR.) j5G 

(2) Pleading must be brief 

(a) All pleadings should bi short as is oousistont wii.h alleging a legal ground 
for the prayci. Siujijntc v. Hiii/yaie, 1 Sw. & Tr. 489 , 28 L.J., Mat. 
7 , 5 Jur. N.8. 127. 

(fc) The rcspoiideut may apply £oi further spociiicatioii, if iiecossary. {Ibid). 

(3) Domicile, pleadings as to — (Under the Indian Law, permanent residence). 

(a) It is not absolutely necessary that the question of domicile (undor the 

Indijiii law, lesidence,) should bo raised by the pleadings. Parkinson 
V. Vatkineon C9 L.T. 53 

(b) The Court lUniy allow the question to bo raised .it the hearing if the evi- 

* denco then adduced points to ,i doubt as to the Court's jurisdiction 
(Ibid) ^ 

'■ (c) There is no nccossity to allege a sep.ii.ite dornicilo for the wife unless it be 

dificrciit from that of the husband Clark, In tJip viatter of, 75 L.J, 
P. 7 , 22 T L R 158-I3aigravc Deane, J. 

(4) Consolidation of connected petitions. 

^(a) 11 it IS expedient to bring before the Court acts of .idultery alleged to have 
occurred .after the date of the ongiii.il petition, a .supplemental peti- 
tion should be filed for the purpose. Barham v Botham and Btown, 
40 L.J Mat. 0 , L R. 2, P. 193 , 23 L T f»00 , 19 W.R., (Eng.) 215. 

(6) Xndj oil the preliminary proceedings being completed the two petitions 
will be consolidated. (Ibid). 

(5) Second petition for same ground of relief. 

See Bevah v, B^van 4 Sw & Tr 2G5 , 29 L.J P 45 

(6) Amended petition— Advertisement. 

Where a respondent is cited by advertisement, and leave to amend the peti- 
tion IS alLorwards granted, the amended petition need not be advertis- 
ed. Smith V. Smith, 3 Sw. A Tr. 21G , 32 L.J. Mat 115 ; 9 L T. 
118 See Divorce Rules, 18G5, r. 187. 

(7) ^ Reserying amended petition. 

If a respondent, misnaniod in a petition, has been seivcd, but has not appear- 
ed, the petition, when amended, must be re.se '•vod Kisch v. Kisch, 
33 L J , Mat 115. 

(8) Delay In objecting to the form of petition 

After a petition had been served upon a lespondent, his solicitor on two occa- 
sions applied to the Judge n chambers for furthei time to file an 
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answer, and both applications were granted :—Eeld, that it was too 
late afterwards to take objections to the form of the petition, and to 
ask that certain paragraphs of it should bo struck out. Hepworth 
V. Hepworth, 30 L.J. Mat. 215 ; 6 Jur. (N.S.) 831. 

(9) Petitioner’! adaltery admitted in pleading!. 

Where a petitioner in his pleadings admitted that he had been guilty of adul- 
tery and pleaded condonation by the respondent, the Court allowed 
the case to go the jury Boticher v. Boucher, 1 B. 494 ; 67 L.T. 720. 

« 

(10) EBtoppel-CFOBS-petitiooB— Decree nisi on wife’s petition— ColluBlon— Inter- 
vention of Queen’s Proctor— Rescission of decree— Second suit by husband. 

^ A verdict of cruelty and adultery against a husband upon a wife’s petition in 

the Divorce Court for dissolution o£i marriage, followed by a decree 
nisi which 18 afterwards rescinded on grounds dehors the verdict and 
wholly unconnected therewith, is conclubivo cVidencc of the husband’s 
guilt in a subsequent suit between the same parties, where the husband 
seeks a similar relief against the wife. Butler v. Butler, 63 L.J., P. 1 ; 
• [1894] P. 25 , 1 B. 535 . 69 L.T. 545 ; 42 W B. (Eng.) 49— C.A. 

(11) Interim receiver— Wife’s petition— Arrears of alimony— Costs unpaid— 
Ex parte application. 

Where monc> was due to the wife for arrears of alimony and taxed costs, and 
her husband had a bill of sale on his furniture, the Court, on an 
ex parte application, appointed a receiver of the amount said to be 
standing in the husband’s name at his bank over the next motion 
day, and limited to the amount stated m the affidavits. Angliss v« 
Angliss, 1 B. 532 , 69 L.T 4C2 

(12) Petition alleging adultery. 

(a) A petition for a divorce on the ground of adultery must allege adultery in 
distinct terms. Amblei v. AmOler and Houghton, 32 L.J Mat. 6 , 7 
L.T. 299 , 11 W.B (Eng ) 111, 

(5) Adultery will not be inferred from bigamy alone being alleged in the peti- 
tion. Bonapayte v. Bonaparte, 65 L T. 795. 

(c) It is not sufficient that the petition alleges information fc.nd belief of the 

petitioner that the respondent has committed adultery. Spilsbury 
v. SinUbury, 3 S. & T 210 , 32 L J. Mat 126 ; 9 L T. 23. 

(d) A petition alleged that the^respondent and the co respondent had been 

living and co-habiting together, but contained no specific charge of 
adultery, Neither the respondent nor the co-respondent appeared ; 
held, that the allegation was insufficient, and leave to amend was 
refased at the Fotman v. Forman and Davies, 32 L.J, 

Mat. 80 : 11 W.B. (Eng.) 401. 

(13) Particulars of matrimonial offences to be given. , 

(a) Allegations of adultery, cruelty, or misconduct, without specifying parti- 

culars, arc b.id. Windham v. Windham and Giuglini, 32 L.J. Mat. 
89 , 9 Jur. (N.S.) 82. 

(b) A general allegation of adulteiy, not specifying person, place, or time, is 

bad, and will be struck out. rotter v. Potter and Jaggard, 3 Sw. & 
Tr. 796 , 33 L.J. Mat. 207 . 13 W.B. (Eng ) 108. 
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(c) A petition by a wife for a judicial separation, on the ground of adultery, 
contained a paragraph alleging that the husband had two illegitimate 
children, the issue of an adulterous connection, born on certain speci- 
fied days — Held that Tihe paragraph was objectionable, as pleading 
mere evidence, and should be struck out. Malison v. Malison^ 29 
L.J. Mat. 80. 

(14) Oonductof parties— Adultery. 

(d) On proof of petition for dissolution of marriage by reason of the adultery of 
the wife, some evidence hhould be given of the conduct of the husband 
towards the wife previously to the adultery, and what care ho took of 
her. Boddington v. D(xidingfo,7 , 27 L J. p. 53 

(15) Adultery with persons unknown— Striking out allegations— Undefended snit. > 

Whore a petition in an undefended suit contained allegations of adultery with 
two ce-rehpnndonts, and also with two unknown persons, the Court 
ordered the paragraphs of the petition referring to the two unknown 
persons to be struck out. Peacock v. Peacock, 6 R 056. 

(16) Aleging cruelty. * 

(a) In a petition asking for relief on the ground of cruelty, acta sufficient to 

establish legal cruelty should bo alleged. Suqqate v. Sicggate, I Bw. 
& Tr. 489 , 28 L J. Mat. 7 

(b) A petition, alleging that on the 2Gth day of Juh, 1848, and other days 

• between that da> nnd the 2ith of July, 1858, the respondent was 
guilty of ciuclty to the petitioner, is not suflioient, but such acts 
should be specified as, if piovcd, would constitute cruelty. {Ibid). 

(c) But the precise date of the commission of such acts need not be alleged. 

{Ibid). 

(d) It is not necessary that every charging paragraph in a petition by reason 

-r of cruelty should allege a f.xct or facts on which, if provod* the Court 

could found a sentence. Some allegations .short of this are admissible 
as showing the habits and animus of the party charged. Ifoete v, 
Leete, 2 Bw. & Tr. 368 , 31 L.J. Mat. 121 , 6 L.T. 507. 

• 

(e) Allegation of actual violence, however general as to time and place, can only 

be met by a summons for particulars. (Ibid), 

if) A pet'^tion for judicial separation on the ground of cruelty should specify all 
the acts of the re.spondont intended to be relied on as constituting 
cruelty. Ooldney v. Ooldney, 32 L.J. Mat. 13. 

(g) A general allegation, that during a specified time the respondent " com- 
mitted diverse acts of cruelty,” is bad. (Ibid). 

(17) Croelty to wife and cruelty to children— How to be alleged. 

he two questions of cruelty to the wife and cruelty to the children cannot be 
mixed up together. Suggate y. Suqqaie, 1 Sw. & Tr. 489, 28 L.J. 
Mat. 46. 

(18) Alleging cruelty— Whole petition Is to he read together. 

Cruelty may consist in the aggregate of the acts alleged in a petition, and each 
paragraph need not allege an independent act of cruelty suflioient in 
itself to warrant the relief scught. Green v. Green, 33 L.J. Mat. 64. 
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(19) Alleging desertion. 

When a petition alleges desertion only as the ground for judicial separation, 
proof of cruelty previously to desertion will not be admitted, even to 
explain a subsequent refusal on the part of the petitioner to^.^'eturn to 
co-habitation. Brookes v. Brookes^ 1 Sw. & Tr. 32(j; 28 L.J. 
Mat. 38. 

(20) Particulars to be given. 

A petition for dissolution of marriage by reason of the husband’s adultery and 
, desertion was directed to be amended by a distinct averment of the 

fact of desertion , some statements of circumstances in such a petition 
may be necessary, but evidence should not bo pleaded. Pyne v. Pj/ne, 
1 Sw. & Tr. 80 , 6 W.R. (Eng.) 507- 

(21) Petition for reversal of decree of Judicial sepa'^ation. 

It IS not sufficient in such a petition to cillege merely the non-appearance of 
the petitioner, but the petition must further set out the cause of his 
non-appearance, and must also state circumstances tending to show 
that the decree was wrong on the merits. Phillvps v. Phillips^ 35 
L.J. Mat 70 , L.R. 1 P. 169 , U L.T. GOl , 14 W. R. (Eng.) 902. 

(22) Decree for judicial separation— Subsequent decree for dissolution. 

(a) A wife who had obtained a decree of judicial separation on the ground of 
adultery is entitled to a dissolution of marriage on the ground of 
cruelty committed before the filing of the first petition and adultery 
committed since the decree /or judicial separation, if she satisfies the 
Court that she abstaiiged from applying in the first instance for dis- 
solution because she hoped that her husband would reform. Oreen 
V. Green j L.R. 43 , LJ.P. and D. G, cifed a7id followed m 66 P.R. 
(1901) P. IGG. 

(0) The decree of judicial separation is not to be considered as a license to 
commit adultery for the future. {Ibid). 

'I 

(23) Divorce— Judicial separation may be decreed on a petition for dissolution of 

marriage. t 

Bee 8 Ind. Cas. 1191 

(24) Prayer as to custody of children in the petition. 

If a petitioner claims the permanent custody of the children, a prayer to jbhat 
efiect should bo inserted in the petition. Seymour v. Seymour ^ 1 Sw. 
& Tr. 332. 

II.— LUNATICS, SUITS ON BEHALF OP. 

See pp. 361 to 362, swyra, 

(1) Petition by or on behalf of lunatic. 

(а) The lunacy of a husband or wife is not a bar to a suit by the committee for 

the dissolutiou of the lunatic’s marriage. Baker v. Baker ^ 49 L.J. 
P. 49 ; 5 P.D. 142 ; 42 L.T. 332 , 28 W.R. (Eng.) 630, affifmei *n 
49 L.J., P. 83 . 6 P.D. 12 C.A. 

(б) Such a suit may be instituted by the committee of the estate of the luna- 

tic* (Ibid), 

(c) The committee of a lunatic may maintain a suit for judicial separation, on 
the ground of the adultery of the wife of the lunatic. Woodgate v. 
Taylor, 2 Sw. & Tr. 512 : 30 L.J., Mat. 197 ; 6 L.T. 119. 
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(2) Petition against lunatic. 

in) A suit for dissolution of m.irri.ii»o oannot be mainUnu'd ai; luist a lunatic. 

Bnuhlen v Bav'den, 2 Sw .iml Tr U7 , dl 1 j T , I\lal '.)4 , 8 Jur 
'X (N S ) 157 . t) Ij T. 27 , 10 W K (PlnR ) ‘202 

(6) Whi'io such a suit ha-, been iiistitiitod, the <*(iiiTt n'fiisLMl to .nipcoiit a cura- 
tor ad litem to thi‘ lospondent in older to onabli the potiti<»nei to 
proceed with the suit. (Ibid), 

i'i) Petitioner in lunatic asylum— Guardian ad litem 

'Phe (Jourt Ljr.iiited a decioe nisi foi a dissolntif»]i of marn,i^;e on the position of 
a poison deLiiiiicd in a luiiitn .isvliiin under .i rceepthni onier made 
b\ a ]\lamstrate, the peLitionet appearing bs Ins guardian ad litem 
Luiiells JhiDcU 17 r Ij R. 11— (Jorell Haines, J , 

ill —SUITS \i\ MINDRS 

See pp. 302 f^upni 

IV— (JIVIL PRoClODUKh OOUi: TO \1M»1A ’VO ]\I ATRniONlAJj 
(JAUSKS IN Tins COUN'l’in 

Si'C p .supiit 

Attachment before judgment 

All ordo! lor viittachniont h“loie pidement (Miniot hi* made in ill voice pioeocd- 
niRs. 'Plieie mu« h in Ihe (’ode ol (;i\il I ‘him dure uhii li de.ils with 
siihslaiiLiM’ lesii MKl not pineeJuie, itinl () XW\ III, n 5 and (», 
lia\e no .ipjrlii atioi. i,. di\on.<* pnu eedin^s AltaehmenL hefoie jiidf;- 
iiieiit IS a inattei of iciiel an?l n *i ol ])roeedini*. I'fntlips \. /Vu/hjis, 
J7 0. GU = 7 Ind. Ca. 7‘»2 

V.-CITATIOM. 

N B.— 1 )ii tins point s(*e also notes it pp 1.02, .Jhi» to 370, supia 

(1) Whdre address of respondent is unknown 

When the addiotis of ,i ie>,poiidenl i^ unknown, lie nia\ Ik* desciilrcd in the 
citaLioii a-i kite of the l;ist known place of Ins residence. Foistcr v 
IPmsfe?', j 2 L J., Al.it 1 U. 

(2) Where namfe of respondent is misspelt. 

If ihe name •'*1 a respondent is jin-.sp dt. in a cii, ili-jii, .ind there is no appeal - 
ance, the Cour t w ill not oidei that sei mi e of -,ui Li eiL.ition shiill ho 
deemed .suIIk leiit, hut .i ficsh one mLi-.L he extracted Cotton v. 
Cotton and Kinni^, 4 Sw A Ti 275 , 12 L J , Mat l.TJ. 

(3) Amendment of citation and petition 

(rt) In an allidavit \erif\niK a petition for dissoliUion of niaruaf'e, a co-rcs- 
p«jiideiiL’s Chiistiaii n.ime w.is stated to m* John instead of William, 
and a similar mistake w.ts made in lie i it.ition JleUl that tho 
» pi*tition had to ho .inn iid«-d lieubs \. Beuss find Applujaith, 32 L J. 

]Mat. U)S. 

(h) When a eitit.ion has l■^sued foi dis-olutK.ii i)f m iiiiaKo, on the ^^rourid of 
aduUci\ and de.-ei tioii, and the petiLmn s .ifterwaids amended h> 
.iddiiif; a eh.irRc of eiueU\, if the nsjjoiidciit has .ipp(*.ircd to the eit.i- 
tiori, .1 frc.sh ( it.it ion is not iieres'-.ir} lii.wuit \. lioicley 1 Sw A 
'll 187 2‘)1 jJ Mat 15 , 7 W 11 (I'hip. I oSJ 
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(4) Citation by advertisement. 

(a) Where a husband hadnotidiogs of his wife, who left him in 1850, ex- 

cept as living with the adulterer in 1851, and could gam no informa- 
tion of her by inquiring of her relations or at the places at ^’Ach she 
w!is last supposed to have been, the Court directed the citation to be 
left in the registry, and advertisements of that fact to be inserted in 
newspaper Peckover v. Peckover^ 1 Sw. and Tr 219. 

(b) Where a respondent is cited by advertisement, and leave to amend the 

petition ih afterwards granted, the amended petition need not bo 
advertised Smith v Smith, 3 Sw. and Tr 21G , 32 L.J , Mat 145 ; 
9LT IIH 

^ (c) Two insertions in .i iiowspapoi, of advcrtibcmnnts, on the 7th and 14th of a 

month, are a sufficient compliance with an carder to advertise twice 
within the inteival of a week. Elseley v. Elselei/, 32 L.J., Mat. 145. 

(5) Service of citation and petition 

When every reasonable effort has been made to trace the respondent for the 
purpose of ollecting a personal service of the citation and petition in a 
suit for dissolution of mairiage, liut without succeeds, the Court will 
dispense with such personal seivice Appleyard v, Appleyard and 
Smith, L R. 3, P. 257 

(6) Service by registered letter 

(a) In a petition for divoreo it apiie.irod that the respondent and (;o-rospondont 

were residing together .ibroad, and that, by the law of the place where 
they resided, the co-rcspoinlcnt, a bireigncr, had a right of action 
against any person serving him with English process. — Held, that 
the citation might be served on the eo respondent b\ inclosing it in a 
registered letter addressed to him, another cop\ being sent to the res- 
pondent so as to make it moie probable that it would come to his 
knowledge. Truhner v. Trubnet, 59 L J., p 5C , 15 P.D. 21 ;*32 L T 
ISG, 38 W.R (Eng.) 4G4 , 54 J.P 1G7 Sec Coniis/i v. Co? ms/i, 59 
L.J , P. 84 , 15 P.D. 131 , G2 L T. 667 

(b) The Court made <in order for substituted service of a divorce petition and 

citation upon a husband by registered Ictbci , but du-^cted that such 
service should not be treated as eoinplote sorvico until the Court should 
be satisfied that the letter was actually received b\ the proposed 
respondent Cux v. Cox, 61 L.T. G98. 

(7) Substituted service -No inquiries made— Affidavit of petitioner. 

(a) PZxccpt under very special circumstances, it has been the invariable prac- 

tice of the Court not to give leave for substituted service of a petition 
and citation unless tho motion for such substituted service is support- 
ed by an affidavit of the petitioner. Williams v. Williams, 65 L J., 
P. 98 , [1896] P 153. 

(b) The Court will not order substituted service of the citation, without evi- 

dence that personal service could not be effected. Moore v. Moore, 
Ir. 5 R Bq. 172. 

(c) And, therefore, it refused to substitute service where there was no evidence 

of the respondent’s place of residence at the time of making the affida- 
vit, or of any inquiries made to ascertain it. (Ibid,) 
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(d) To entitle a. petitioner, in a suit for dissolution of marnaRo, on the ground 
of the husband's adultery, to proceed without personal service of the 
citation, it IS not sufficient to show that the respondent is abroad, and 
that the petitioner does not know where he is Sudlow v Sudlow, 28 
L.J., !Mat. 4. 

(c) Some attempts should bo made to discover and serve him (Ibid.) 

(f) Substituted service of tho citation was refused until an affidavit made before 
some comijctent «\uthorit \ , whether a personal service could lie 'effected, 
was produced. Robothnm v. Robothani, 1 Sw, & Tr. 73 , 27 L.J., 
Mat i:j , tJur (NS) UH , il \V R. (KnR ) 328. 

it/) All application was made on behalf of a wife, who had presented a potitiuTi 
for dissolution of marriaRc, tf> disponso with personal service of the 
« it.ityiii, and illow substitutional service on the brother of the husband. 
AlbdaMts showed that the husband w'as living abroad under an assum- 
ed name, and that the wife could not ascertain whole he was, but that 
hci husband's brother w'as in comniiiiiication witli h^iin, and had un- 
dci taken to foiwaid tlic citation t<i him Tin' application was reject- 
ed on the ground that personal soivkc might be effected through the 
Imsbaiid’s bmther ('hnmller \ Chandler, 27 Ti J , Mat. 35. 

(h) In 11 suit for dissolution of marriage on tho gound of a wife’s adultery, affi- 
, davit in suppoit of a inotion to dispense with personal service of the 

(itiition, unit eopu'-, nt {In* petition stated that the w'lfe had deserted 
her hu'^baiifl at Lnerpool m Auga-.t 1H57 , that there was reason to 
lu'lioNe ihat she aftirwards lived in this country with Q , the co- 
rc.^pondt'Ul' as his w'lfe , that in \ vtober, 1M57, two persons passing 
under the iiaiMe-- of Mr and Mrs (,) . sailed from Tjondon for 
Australia, and aftei wards landed in IMelboumc, that there was reason 
to believe that the said Mrs. and IMi (,{. were tho respondent and 
eo-icspondent , that iiicjuines had been made in Melbouinc of the 
at;ent of the ship in which those persons wont to Australia, and of 
nthei shippiiiw agents llioio, aU<* of the inspector of police at Sydney, 

I bull that no trsi'e of them, oi of then niuvi'incnts, could bo discovered. 
The Judge dispensed altogethoi with sorvue on tho respondent and 
en-respoiidciit Cook v Cook ajid 24 L J , Mat 5. 

(i) In a ’suit bv wife for judieial separation, application having been made for 

ail order lh.it seiviee of the eitation and c«>p> of the petition upon 
the f.ither of the husliand should be deemed good service, upon alU- 
davits tli.it the wife did not know whore the husband wa", and that 
his father, tliough it w'as Viclioved lie know his address, would not' 
disclose it, and that the wife had last beard from \uir husband in 1854, 
when he wrote to lu‘i , the Judge refused to make tho order without 
an iilfid.ivit that ii)f[Uiries had been made for tno husband at the 
place from which the letter was addressed Lacey v. Tracey, 28 Tj.J., 
Mat. 24. 

(/) Service of a citation upon a co respondent will bo dispensed with if, after a 
sufficient se.irch, he cannot be found Parker v. Parker, 6 Jur, 

(N.S.) 103 
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{L) A wife /jlod a petition for dissolution of marriage, but was unable to effect 
peihoiial soiMCL* f)f the ciLition, in eonpcMjucnce of her husband having ' 
gone abroad, but whither she knew not A, knowing whore the 
husband was, though refusing to give liis address, forwardcdjio him, 
by post, an ofhee copy and a plain eop\ of the petition and'^two copies 
of the citation The husband returned b\ post to A, the plain copy 
of the petition and one of the copies of the citation, on which were 
indorsed iiienioranda signed b\ him, acknowdedging the receipt of the 
ollice cop\ of the petition and also a copy of the citation. The hus- 
band not having entered an .ippearanco, the w'lfe was allow'ed to pro- 
ceed without fnither ser\icc Chandler v. Chandler^ 28 L.J., Mat. 0. 

(/) Though the fait that the ic-ipundent’s whereabouts cannot be discovered 
miw be duo to the petitioner’s dola> in bunging his petition, subs- 
tituted service of the petition and citation may be allowed. Jenson 
V. Jenson, 78 L.T. 70 1 — Jcune, P 

{m) All ji/lidavit bv the petitioner of Ins ignorance of the address of the parties 
to he '•erved should be hied with application for substituted F.crvice 
Ma'itin V. May tin (No 1), 7H Ij T 170-(lorell Ilarncs, J. 

(w) S 82 of the Code of Oiv. Procedure, does not contemplate substituted 
service lioiiig granted except .ifter re.isonablc endeavours, to serve a 
summons pcrsonalh. 4 L P R 196 
(fi) Practice of Indian Courts follows that of the English Courts 

(u) The practice of this Court, as to service of petition on the Respondent, is 
governed bN what pnwails in the Matrimonial Courts in England. 12 
C W N 1009 

(6) It IS essential, in suits foi di-.-.oliition of ma*Tiage, that the petition of the 
Pl.untilT should he porsonaJh smved uiidei S 50 of the Indian Divorce 
A( 1 . oil Ibc Res])f)ndciit or tliat suhicient notice of its contents should 
be gucii to him 12 C AV N 1009 

(c) S 60 of the Indian JinoiceAct sa}s that “even petition under this Act 
shall he served on the paitv to Jne allectcd thorobv, either w’lthin oi 
without lintish India, ni sin-li manner as the High Court (not the 
Civil Procedure Codel bv geiieial (»r special ordei froii' time to tunc 
directs ” 

In this c.ise, no oidei for substituted scivice of the petition was obtained It 
IS essential, in suits ff»i dissolution of marriage, that the petition of 
the Planitills should served on the Respondent or that sufiicicnt 
notice of its contents should he given to him 12 C.W.N 1009. 

(9) Advertisemect iii news papers 

A mere advertisement in newspapers of a petition for dissolution is not sufiicient 
to bring the fact of the petition home to the respondents in tho ab- 
sence of proof that endeavours vvcie made to servo the respondent 
pcisonall) . 4 L.B.R 195. 

(10) Petition amended— Personal service dispensed with 

When a respondent in India who had been served with the citation and peti- 
tion, had not appeitcd, and the petition was amended by changing 
the name only of the woman with whom adulterv was alleged, the 
Court allowed personal re-servicc of the amended petition to be 
dispensed with, Roberts v. Roberts, 53 S.J. 304— Bingham, P. 
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(11) Decree nisi for dissolution of marriage -Service on respondent. 

\ (li'crco wisifor ili'-soluiion of in.irri{ii»o noed not U* .riM'd upon tin* ipspmidcMit, 
111 oidci In ho iiidde ab'^nliiLo Ificfis v links, S (. 7r»(i 

a 

(12) Apl34ication to make decree nisi absolute —Notice 

Soo 1 IJ L R , O C , .*52 

(13) Divorce suit Decree nisi passed and served on respondent Notice of applica- 
tion to make decree absolute need not be given 

Son ISO U3 

(U) Questions put to respondent as to jcts of adultery on serving citation and 
petition 

It IS :in impiopcr jii.K ti( •• hu tlu- ppi-inn who servos tlm respondent tr* a 
divorcL* piUiTion to tilo* that oj)p_ortniiit\ to iiitoLTot^dito him to 
oljt.uii .1 liiii^^ion-, <»f omit IfaUim \ llallam, 20 I' L.B. 31 — 
liucknilJ, J 

(15) Respondent in prison — Servicei 

T1 .1 rospondciii. . in prison, tin* will not lu' with substituted 

service «>f tin* petition .iinl (‘il.ilioii to !»» in.uh* on in olluM.il of the gaol 
111 wliK li he 1 ^ coiifmcd, iinlc-- then* i, .i ic.ison ihh* probability that 
the coiitcnls oi iho,i‘ docunieiiis wall thmebN beeoiiie known to him 
llhnid \ Illand, U L 3 , Mat U . L R 3, i; 2 J j , J2 L T 401 , 23 
\V R (Kng ) U'l 

(10) Respondent in lunatic asylum— Seivicp and citation 

The lespondent 111 i am foi niillil' o| mam igi' bcmi; resident in a lunatic 
.is\lum, a*»'l biviuc a iimtln'i living, it was oidered that the citation 
should be seiNcd upoii hull peison.^lls i i tin- picseiice of the supurm- 
ti'udcnt (if tin a-ilum, and .ilso on In- iiintlui li , f.e B v ii , Ir 
K :) Ell. 55J 

.j ' 

(ITl Loss of original citation after service 

(.11 \ I iLaLion w i ji- i vomlh sened upon the ri”-pondenL, l»ut w'as lost or des 
iroNed !i\ t In* clerk to whom it w i-. given to be letutned into the 
f rcgisiiN TIr* C’liiii i ,ill»iwe(l a duplRali' to bi tiled with the usual 
.illid.ivit of sciMce {'inlliotf \ C/iiUnitt mul Snuf/i, 13 L J , iMat. 
s 23 Ij T 5 is , 22 W.U (ling ) Ibl. 

(/') The C’uiirt will not make an ordei, dispoiising wit.i the necessity for the 
letuiii of .1 1 itatioii ini') the regisLiv, e\i*n when it is satisfied that the 
ui igiu.il ciial ion has been lo-it b\ the earelcssneas or fraud of a 
defauilmg solicitoi. Pcriet Venet and Allt, 35 L T. 010. 

(18) Undertaking of soliciior to accept service 

{a} An undertaking 1)N a respondent’s solu dor to appeu j-. not sullieient The 
• eilaLic'ii inusl be ser\cd upon the ii-pondeiit. De Niceville v De 

liicciille 37 Tj J , M.it 13 

(b) The (J 'in t will not allow a ‘-nit to pioaed upon the mere undertaking of 
an attoruiw to accept sci\jee of the ciLitiori for the respondent 
Personal m tvicc on the rcspuiident is neci'-e^ai v, unless the Court has 
dispensed with such service 3/xirtr v .Vihir. 4 Sw. A. Tr. 183 , 34 
L.J., Mat, 143. 
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(19) Affidavit of Borvice of citation and petition. 

An affidavit of Rervico of a citation and petition should allege that the party 

served is a respondent in the suit. Temple v. Temple, 31 L.J , Mat. 

34. ' c " 

■' « 

(20) IndoFBement of Bervice. 

Where a respondent had been porsonalh served with the citation at Shanghai, 
and the citation had been returned without the certificate of service 
indorsed on it, the Court allowed the suit to proceed without re ser- 
vice. Coqhill v Cnghill and Laureiro, 35 L J , Mat. 32 , L R. 1, 

p. 26. 

^ VL— APPEARANCE 

(1) Non-appearance 

In a suit for dissolution of marriage on the ground of'a wife’s adultery, the 
respondent did not appear Th(‘ co-respondont domed the adultery, 
and that issue was found in favour of the husband The evidence 
'jpon which the verdict was founded lioing unsatisf.ictoiy, the Judge 
declined upon it to make a decree against the respondent. Dolby 
V. Dolby and Tlewitt, 2 Sw tS: Tr 22H , 30 L.J , Mat. 110 , 3 L.T. 
C79 , 9 W R. (Eng ) 476. 

(2) Admitting jariadiction. 

(а) A respondent in a suit b\ her husb’and for dissolution of marriage having 

entered an absolute appj.irance, cannot afterwards plead to the juris- 
diction of the Court, nor can she laisc such objection by act on peti- 
tion Forster v. Foistcr and Berndqe,^‘i Sw. & Tr 144 , SI L J , 
Mat 185 , 9 Ti T 147 

(б) If a respondent intends to plead to jurisdiction of the Court, she should 

appear under protest. (Ibid). ‘ 

(c) A respondent who appears absolute!} , tfliercby admits the jurisdiction of 

the Court, and cannot afterwMrds amend his appearance in order to 
ple.id to the jurisdiction Garstin v Garstin, 4 Sw. Tr 73, 34 
L.J., Mat. 15 , 13 W.R (Eng.) 50S t 

(d) A party who iippoars absolutel\ and not under protest, cannot plead to the 

jurisdiction, and dcla} filing an answci on the merits until the ques- 
tion of jurisdiction raised In the plea is determined, but in his answer 
on the merits he ma\ also plead tlie matters on which ho relies as 
showing that there is no jurisdiction Wilson v. Wilson and Howell, 
41 L J , Mat. 1 , L.R. 2, P 341. 

(e) A respondent in a suit for di.ssolution of marriage, who has entered an 

absolute appearance, cannot file an answer raising the question of 
jurisdiction solely, but may in an answ'er on the merits also allege 
facts raising the question of jurisdiction. Wilson v. Wilson and 
Howell, 40 L.J., Mat. 77 , 24 L.T. 671 , 19 W.R. (Eng ) 879. 

(/) A respondent who has entered an absolute appearance will not be permit- 
ted to withdraw it in order to enter an appearance under protest to 
enable him to plead to the jurisdiction, Moore v. Moore, Ir. R 5 
Eq. 371. 
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, (3) Appearance under protest 

(o.) WhoFL*, in I «!uit for di'^solutiun i)f inArriage, the allogod aduiU'rer, who had 
boon lujido ti co-iospondi*iit, .ippcarcd undor pmtesL ,ind pleiided to the 
JU^l‘^dlctl(lrl, the Court, on .in .ipplication of the potitmner, dismi 9 <«od 
the co-respondont from the suit on payment of Ins eosts. Gaynor v 
Gaynor and Deqliaiitom, 31 L J., Mat IIG 

(6) If <L foreigner appears to a eitation otherwise than under protest, he submits 
himself to the luiisd'ctioii of the Court Bond v Bond, ‘2 Sw & Tr. 
33 , 23 LJ., Mat. U3 , 2 L T , 513 . 8 W R (Eng ) G30 

(c) If .1 respondent in .i suit for dissolution of marriage intends to plead to a 
dilalo)\ plea, he should appear in pi>rson, and uridci protest. Forster 
\. Fotste} and Beiiuhje, 31 L J . Mat. 185 , 9 L T 147. • 

. Vll. —ANSWER. 

(1) Not answering, effect ot. 

(n) In a suit for dissolution of iiiaiiisgt* \sliero the co-respondent has appeared, 
i)Ut has put 111 no inswm, he e.iiniot, at the he.iiing of the petition, 
be .illowed to take .iin part in the proceedings Nonia v Notiis and 
Gyles, 1 Sw A Tr 171 , 27 E J , Mat 72. G W R (Eng.) G40. 

{b) lie camiol. dispute the allegations of tht‘ petition either by cross-examining 
the \Mtiiesse .n support of it, or l>\ addiessing the Court. {Ibid.) 

(c) Noi can he be hoard even <11 the <jUCstion of lost^ (Ibid ) 

(d) Where a respondent is 111 default b} f.iiling to liio an answer in due course, 

he cMiiiiot .itibject to a p<iiagiax)li of the pctilion on the ground of ir- 
rclevanc} Bui 1 cll \. Buy fell, 'yx r],. Mat 136. 8.P , Ilcpwoiih 

\. Ilepivorth, G Jui, (N S ) 831 

(2) Condonation, notice of, by Court, though not pleaded 

Coiidoiiiitioii proved at the hearing will be noticed by the Court, although it 
has not been pleaded Curtis v Curtis, I S. and T 234 ' 

(3) Leave for further time to file answer 

(a I An applieation foi leave t<» lile an answer, aftei a cause has been set down 
f«)i trial, must be supp-Tted bs an allidavit showing reasonable 
grounds for granting it Jayo v Jago and Graham, 32 L.J., Mat. 
43 , 11 W.R. (Eng ) 551. 

(b) All answer filed without the leave of the Judge, afti r the time allowed for 
filing it h.is elapsed, ra.ay be treated b\ the pctitionc’ as a nullity. 
Availa V. Availa, 30 L J., Mat. 104. 

(4) New averments to be verified by affidavits. 

(а) Where a petition, on the face of it sets up a sufficient case, it should be 

met by a responsive plea and cannot be dismissed by the Court on an 
affidavit of frtcts, which might be a sullicieut plea in law, Evans v. 
Evans, 1 Sw, and Tr, 78 , 27 L J , Mat 31 , 6 W R. (Eng.) 356> 

(б) All matter in answer beyond a simple denial must be verified by affidavit, 

which, however need not be in absolute terms lourle v Tourle, 1 Sw, 
and Tr. 1C5 , 27L.J., Mat. 52 , 6 W.R. (Ei.g.) 644, 
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(5) Alleging cruelty by way of answer. 

Cruelty may consist in the .lu^regate of the afLs allepfcd in an answer, and each 
piFHf^raph need not allege an iiidcpciulcnt act of cruelty sulhciont in 
itself to wanant the relief sought, Green v. iheen, L J^lat. 04. 

(0) Undue familiarities alleged against petitioner Motion to strike out — Refusal 

Sec Co.L V Coj , 70 Ij T 200— C. A. 

VIll -PARTICULARS 

c 

(!) Particulars, hew and when can be obtained. 

Irt) A general allegation, that during a spccilu'il Linn' bhr rcspondciiL “ eom- 
iiiittuii divers acts of ciucltv ” is bad, and is ground for an order that 
llic petition lie amended by specifying* such .icts, but not for an order 
that particulars of the .lets of ciucltv be given. Goldney v. (Joldney, 
32 L.J., Mat. 13. 

(b) It IS the practice to ask foi an orJui fur paiticulai-^ b\ summons in cham- 

bers, .ind nob b\ motion m Cmirt lln/qs v Ilnjifs and TlnpKim, 32 
L.J., P 01 . 11 \V U (Kng ) 151 

(c) Where such an nidci i*> obt.iincd upon mntmn ni Court, tho extia costs in- 

cuireu h\ proceeding h\ motion instc.id of b\ suminniis will not be 
allowed, (Jbid ) 

(d) A petition for (lissoliitinn of inaniage allegi‘il a sp.'i ilif act of adiilterv on 

the 25th of August, audnihci ac t*. of adulterv liobwceti that da\ and 
the 31st of Oetobor, Court iI*m linetl to oi dei partieulais of the 

dates of these lattei ai ts of adulterv J>tuldif v. Bodthj, 28 L d., i\Iat. 

10 . 

(e) Allegations of actual Moleiit i*, howevci general as to time and place, eaii 

onl} be met l»\ a summons foi panic uLii*. Ijeetc v. heetc, 2 Sw. & 
Tr 508, 31 LJ., Mat 121 , f. L T 507 ^ 

(/) \ petition alleged that the ( '>-re'.poiidcnlir lived in the same hnu-.c with the 
petitioner and his wife for two vears, and that, the adultery wis coin- 
mitted on diveis occasions during th.il pciiod Tho Court refused to 
ordei the petition to be amende 1 b\ ilie insertion ofVurther particu- 
lars of the acts of adulterv , being of opinion that it gave sulhciont in- 
formation of the charge to enable the respondent to meet it Stnith 
V. Smith and hiddaid, ‘4^ L J , Mat 02 , 5 Jur (N ^ } 1318. 

((j) A petition for dissolution of maiiiagc alleged that the co-respondent had 
lived in the same house with the pititioncr and his wife for two years 
and that the adultery was committed “on divers occasions during 
that period ’’ The Court refused further particulars Smith v. Smith 
mid Liddaid, 29 L.J., P. 62. 

(2) Persons. • 

Whore ,i wife alleged acts of crmdtv against her husband, such acts consisting 
pirtlv of abusive l.iuguige alleged to bavo been used by him to her in 
the pii’sciiec of servants, the court ordei ed the wife to give particulars 
of the names of the servants in vvho-.e presence it was alleged tho 
.ibu‘,ive languagi’ had been us«-d bv him to hei. Hishop v. flishop, 70 
L..I , I' , [l‘)01] P V25 . 85 L T 173 , 17 T L R. OlO-Jeuiip, P. 
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(3) Adultery. 

(a) (jndcr an order to give further and better particulars of the dates and 

places when and wh^ro alleged acts of adultery, extending over ten 
mouths, weio committed, the petitioner must givo the best particulars 
which ho can extract fiom the witnesses upon whom ho relies to prove 
his case ILntopp v. Htutopp, 71 L.J., P. 78 , 87 L T 188— C A 

(b) It IS not a auflicioiit compliance with such an order to allege generally that 

the respondent and co-rcspoiident vVore constantly mooting and were 
in the respondent’s houdoii and bedroom together, and that they were 
frerjiicntly out riding and driving alone together, from which the 
Court will be asked to infer that the\ committed adultery. (Ibid). 

(4) Particulars not copresponding to^ the charges— Effect. ^ 

(n) When a rcspoudcilt filed as p<irticulars of cruelty alleged in her answer 
allegations of cruelty which did not correspond with the charge in the 
answer, but were fresh charges, the Court ordered them to bo struck 
out Sandcraon v Sanderson, Stephens and IIiscoclc, 41 L.J., Mat. 
24 ; 25 L T. 857 , 20 W R (Rug ) 2G1. 

{1) In a wife's petition for a judicial separation on ihe ground of cruelty, parti- 
culars wore ordered to bo given, but as they did not correspond w'lth 
the original chargi's, the Court ordered thorn to bo struck out. 
Grafton V 28 L.T 114 

(c) Subsequent!} the^ were allowed to he added to the petition as new charges. 

{Ibid) ‘ 

(5) Facts omitted in particulars * 

When particulars of a general charge of adultcr> (*on^aInod in a petition have 
boon ordered and delivered, the pi^tiiionor, if he intends at the hearing 
to prove acts of adultery not included in the particulars, should give 
notice of them to the other side a reasonable time before the hearing, 
iJancToft V Ihinnoft and Rumney, 34 L.J., Mat. 31 , 13 W.R. (Eng.) 
506. 

(0) Where particulars are insufficient— Practice. 

If the particulars arc not sullioiont the proper course is to apply for further and 
' bettor particulars Codriyufton Codtington and Anderson, 4 Bw. & 
Tr. 63. 

(7) Partionlars of charges in petition— Explanatory affidavit. 

An oxpdinatory alRdavit in lieu of particulars of charges in a petition for divorce 
should be made by the solicitor who has seen the witnesses. C, v. 0., 
55 S J. 141--]3argra\e Deane, J 

IX.-AIMKNDMENT OF PLEADINGS 

(1) Amendment of pleadings, when allowed. 

(a) A petition alleged that the respondent and co-respondent had been living 
• and cohabiting together, but contained no specific charge of adultery. 

Neither the respondent noi the co-respondent appeared — Eetd, that 
the allegation was msaihcRut, and leave to amend was refused at the 
bearing. Forman v. Forman and Dans, 32 L.J., Mat. 80 ; 11 W.R. 
(Eng ) 401. 

ib) The Court will not order a pleading to bo amended unless it is so framed as 
to embarrass the opposite side. Oreen v. Green, 33 L.J., Mat. 83* 


122 
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(2) Amendment, by adding charge. 

(a) A wife, who had instituted a suit for judicial separation, on the ground of 
cruelty, subsequently discovered that her husband had also been guilty 
of adultery. The Court allowed her to amend her petition hjr adding 
a charge of adultery and praying for dissolution of marriage on the 
ground of cruelty and adultery. Cartlulqe v. Cartlidqe, 31 L.J , Mat. 
135 , 8 Jur. (N.S ) 193 

(5) Where a petitioner, after an adjournment of the case part hoard, in order 

* to procure further evidence, asks leave to amend his petition by 

adding a new charge, it is an objection to granting the application 
that the charge had come to Ins knowledge before the petition in its 
original form was drawn BonnisicJ v. Bannister and Davis, 29 
LJ.,Mat. 53. 

(c) After hearing a petition b\ a wife for dissolution of marriage on the ground 

of adultcr\ and cruelt\, no d«‘rree having been pronounced, the Court 
allowed the petition to be amended by the addition of a charge of 
bigamy, which came to her knowledge in the Interval between the 
cause being set down for hearing and the hearing Walker v. Walker, 
30L.J., Mat 214 

(d) A petitioner for divorei* is by precedent entitled to the leave of the Court to 

amend his petition, by adding charges of fresh acts of adultery com- 
mitted* after the date of the petition bv the respondent with the co- 
respondent Botham \. Borham and Broiou 40 L J , M.ic 6 , L H, 
2 P 193 , 23 L T GOO , i9 W R (Pbig.) 215. 

(e) In the above case, the Court, however, expressed a doubt as to such a course 

standing investigation on appeal and intimated that the better course 
would be for the petitioner to file a supplemental petition and to 
consolidate the two petitions before the hearing (Ibid), 

if) Cruelty IS a matrimonial offence which must csscntiall> be witbkn the 
wife s knowledge when she files her petition ; and the Court, there- 
fore, will nut allow' hei to add new charges to her petition, except 
under very special circumstances. Austin v. Austin, 41 L.J. Mat. 6 , 
25 L T R5G , 20 W R (P^ng ) 128. ^ ” 

(17) A wife brought a suit for dissolution on the ground of adultery and cruelty. 

She proved the adultery, but failed to prove the cruelty. The 
hearing was adjourned, afid she subsequently discei*erod that the 
communication of 8> philis amounted to legal cruel tj . The Court 
allowed her to add a charge of cruelty to that effect to the petition. 
Baikinson v. Parkinson, 21 L.T. 597. 

(h) A petition by a w'lfc for dissolution of marriage, on the ground of adultery 
and desertion, may be amended by adding a charge of cruelty if the 
Court is satisfied that the fresh charge is brought forward bona fide, 
and not for the purpose of vexation. Rowley v. Rowley, 1 Sw. & T/. 
487 , 29 L.J. Mat. 15 , 7 W.R. (Eng.) 653. 

(3) Amendment by etrioking out charge. 

The Court allowed a petition for judicial separation to be amended by striking 
out a charge of adultery. Hudson v, Hudson, 33 L, J. Mat. 5 ; 9 Jur. 
(N.S.) 1302 ; 12 W.R. (Eng.) 216. 
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(4) Ameodment regarding dates of charges. 

A potation for dissolution of marmipro, on the ground of idultory and cruelty, 
charged cruel t> " inland during the months of April and May.” The 
respondent filed an answer, doining the charges. At the trial the 
lespoiident did not appe.ir, and the petitioner failed to prove cruelty 
.lit the time alleged, but cstatilishcd cruoltj in Juiu' and duly — Held, 
that the petition might t»e amended by sulistitutiiig the d.ite of the 
CTuelt> proved. Bunyayd v. Biinyard, 32 L J , Mat 17(1 , 11 W R 
(Eng.) 990 

(b) Amendment of charge of adultery —With whom. 

See J(hto V Jaqn ami (itaham 32 L.J , Mat. IS , 11 W R. (Eng.) 192 

(0) Amendment of pleadings by adding a claim for damages. ^ 

(a) Whin the oliject appeared to lie bona tide to obtain damages, the Court 

allowed a paragraph prji\ing for damages to be added to a petition 
before an answer had been filed Si/mojuis v. iSipnoyids and Hannan^ 
2o L T 5(18 , 19 W R (Eng ) lGf> 

(b) Leave was granted to amend a petition fui dissolution «'»f marriage by add- 

ing a claim foi damages lUiytlvtts Jinytlctt ayid'Balmanyw, 34 L J, 
Mat (A. 

(() At the date of filing lii*^ petition the onl\ cMdeiice which the petitioner had 
wa-. the lonfes.sioii of the respondent He sulisequcntly obtained in- 
dependent evidence of bei alleged ailulteiy »w'ibh th(‘ eo-iespondcnt, 
. and he then .'pplieii to aiiu'iid hi'' petition b\ .iddiiig a claim for 
daiii.iges Till Cou»*t. d the anw'ndnunit llcyisloir \ Ilenslow 

and Brardsli //. iO L J. Mat. ‘Ji , 21 L Sl(» , 19 W R (Eng.) 78G. 

(7) Amendment of claim fpr judicial separation to dissolution of marriage. 

{(i) When bolli parties an before the Com I .i wile's suit for ]ndioial separation 
neiN be tuMied into mie for a dissolution of marniige without i.ssuing 
a trcdi cit.itinn Caitluiacv Caytlidij(\ 1 Sw t'i. Tr. 219. 

{h) Eut there must be a re-service of the pelilmn on tlie respondent {Ibid). 

(t) 'I be Coiut granted .in applKatnui (>> .i v\ife that n petition for a judicial 
scp.iiatK)ii filed b\ lier might be dismissed, and that sho might sub- 
t siitule foi it a petition for diss .luliou of m.iiriage, upon the terms o£ 
* her pa\ing the costs Lcirii v 29 L J , IMat 123. 

(8) Amendment regarding allegation of desertion 

{a) A |Detition foi dissolution of mani.ige iw le.isDii of the husb.ind’s adultery 
and desertion was diieetcd to be amended liy a distinct averment of 
the fact of desertion. Pifne v Pipic, 1 Sw it Tr. 80 , G W.R. (Eng.) 
507. 

(b) Some statements of circumstances lu such .i petition may bo necessary, but 
evidonee should not be pleaded (Jbul). 

(9) Amendment of claim for dissolution of marriage to one of judioial Beparation. 

* (a) The adultery of the respondent haling been piovi*d, and also cruelty and 

nihsconduct on the part of the petitioner which conduced te such 
jidulter\ , the Com t refused tu ailov a prajer for judicial separation 
to he .substituted fur that fur disaoUitioii of inartmgc, in order that the 
CMdeiiee of the mi-conduit of the pel it inner should he expunged. 
l.eini'tuyc v Lcthjtyieyti and liovbel, 37 L.J., Mat. 78 , L R. 1 P, 
5(.9 , 19 L T. 60 , IG W.R. (Eng ) 1192. 
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(&) It IS competent for the Court to decree a judicial separation, although the 
petition pra}s only for a decree for a dissolution of marriage, if the 
facts proved will entitle a petitioner to the former, but not to the lat- 
ter decree. Smith Smith, 1 '3w & Tr 359; 28 L.J., Mat. 27 ; 7 
W.R. (Eng.) 382. 

(c) A petition of a wife prajed simply for a decree of dissolution of marriage on 

the ground of adultery and desertion. At the hearing, adultery hav- 
ing been proved, but not desertion, the Court decreed a judicial sepa- 
^ ration. {Ibid), 

(d) Where the petitioner refuses to amend the petition by praying for judicial 

separation, the petition must be dismissed. Rowley v. Rowley, 4 Sw. 
Tr. 137 , 11 Jur. (N.S ) 502 12 L.T 505. 

(e) The Court will, at the prayer of a petitioner,' at the hearing, make a decree 

of judicial separation mstisid of a decree nisi for dissolution, although 
the petition prays for dissolution, and facts aic ^rjved on which the 
dissolution may bo granted Dent v. Deyit, 4 Sw. & Tr. 105 , 34 L.J., 
Mat. 118, 13 L T 252 

(10) Amendmeiit of answer. 

(a) The Court inclines to order an ameiidmenl of a plea where that will enable 

a point of law to be raised Ia demurrer Holland v Holland, 16 
W.R. (Eng ) 40G. 

(b) A co-respondent whose answer uiere)\ traversed the allegation of adultery, 

was not allowed to croBS-cx>inii^c the witnc-tsc^ called to establish that 
allegation, for the purp(S-.e of eliciting that the pctitionci had V>ocn 
guilty of adultery , or of such misconduct as would induce the Court 
to exorcise its discretion b> withholding a 'decree Pluvier v. Flumct 
and Byqmve, 4 Sw A Tr. 257 

(c) But upon a statement being made that the co-respondent would probably 

be able to establish a case of such misconduct on the partsif the 
petitioner if he had the opportunity, the Court allowed him to amend 
his answer by the inseition of various counter-charges against the 
petitioncL. (Ibid) 

II 

(11) Application to resciod amendment. « 

See Greatorex v. Greatorex, 34 L.J , Mat. 9. 

(12) Amendment of answer by adding a cross prayer 

a 

See notes at p. 153, supra ‘ 

(13) Death of petitioner— Orders for costs and alimony— Adding executors. 

A wife presented a petition for divorce, and the husband was ordered to pay 
alimoD} pcjidente Lite and to pa> the taxed costs up to a certain stage. 
The wife died before the petition was heard. Her executors applied to 
be added as petitioners so as to enable them to enforce the above orders. 
The Court refused t'l make the order. Schenck v. Schenck, 24 T.L.R. 
739 , 52 S.J. 561 ; Bargravc Deane, J 

(14) Wrong date of marriage in petition anddecrees— Amendment— Motion— Costs. 

Whore a marriage h«id been twice celebrated, and per incuriam the second 
marriage alone was alleged in the petitinu and dissolved by decrees 
nisi and absolute accordmgl} , on allidavil of service of notice of motion 
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on respondent the petition and decrees wore ordered to bo amended by 
inserting as well the date of the iirst marriage, without costs against 
respondent. Hmnpson v. Hampson^ 77 L J., V. 118 , [1?>08] P. 355, 

, 99 L.T. 882 , 21 T L. ft. 868 , 52 S. J. 729— Gorcll Ilarnos, P. 

X.— ADJOURNMENT. 

— Dn this point see pp. 379-380, supra 

(1) Trial in cross suits— Staying proceedings 

(a) Whore cross-suits had been insLiLjted by a husband foi dissolution and ,b> the 
wife for judicial separation, in which the same issues were raised, the 
Court sta>ed the proceedings in the wife's suit, which had been com- 
menced after that of the husband, until aftci the hearing of his suit. 
Osbnrne v. Osbprne and Martelli, 3 Sw Tr 327 , 33 L.J., Mat. 38 ! 
lOJur (N.S)SO, 9 TjT 156 

(6) In this casd, there being cioss-issucs of adultery in a husband’s petition for 
dissolution standing for tiial, the Judge suspended his judgment until 
these issues were dispo-.ed of Uurrouqh'i v. JJurrow/liSt 2 Sw. & Tr. 
614 , 5 L T 771. 

(2) Insanity of roBpondent, if ground for staying proceedings. 

See notes at p 68, supta. 

(3) Staying proceedings to obtain evidence 

(a) l\i a suit promoted t)> the hii->band, liv reason of t)ie adultery of the wife, 
the proof of tlicguik of tlv' wj^fe was conclusive, and she had also in 
terms admitted it An applicatioii on her bidi.blf to stay the proceed- 
ings, to enable her to examine witnesses rtsideut in India and Austra- 
lia, to prove eoiidunatiun on the p.«rt of the husband, was rejected, 
and scnteiH'e of sex»aration pronounced Campbell v. Campbell^ 3 
Jur (N S ) 845 , 5 \\ li (Eng ) 519. 

f/i) Wheie on evidence in support of an undefended petition for dissolution of 
marriage b\ leasoii of the husband's adulter\ , cruelty, and desertion, 
a doubt arose as to whether the pirtic^ had not voluntarily Hoparabed, 
, the Court ordered the case to be adjourned to have further evidence 
►produced Wa'id v ^Vard, 1 Bw A Tr 185 , 27 L J., P 63 , G W.R. 
(Eng ) 867. 

(4) Adjourumont on the ground of surprise 

(а) When .i petitionci at the trial opened evidence which was admissible on the 

record but took the other parties bv surprise, the Court adjourned the 
trial liancroft v. Bancroft and Bumney, 3 Sw. & Tr 610 , 11 L.T. 
515 , 13 W.R. (Eng.) 506. 

(б) An ad]ournmcnt was granted on the ground of surprise, at the instance of 

the respondent in respect of a charge of adulter/ with a person other 
, than the co-respondent. Codri7ujton\ Codrington and Anderson, i 

Sw. Tr 63. 

(6) Motion for adjournment— Notice of motion. 

The Couit will not postpone the trial of a cause on the application of one 
of Llie parties, if no iiot^'o ol the motion h.is eeoii given to the other 
pailv Hepwortk v. Hepwortlh Sw. A. Tr. 5i4 , 30 LJ, Mat., 
198,6 L.T. liO. 
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XI.— WITHDRAWAL AND DISMISSAL OF PETITION. 

N.B, — On ibis point see also pp. 209-210, supra. 

(1) DlamlBBal of petition, when petitioner does not appear. 

(а) Where a wife, the petitioner, did not appear on the day of h'earinp;, the 

Court before dismiasinR the petition required that a rule to show 
cause should be fust served upon her, and intimated that, in all such 
eases, that practice should bo followed Curtis v. Cuitis^ 38 L J., 
Mat 9 , 19 L.T. 010. 

( 

(б) When a petitionei fails to appear .it the licaiinR, the Court will either grant 

a rule to dismiss the petitinn, or, if irifcimatioii is laid before it tend- 
ing to show that the pctitiorter does not intend to go on with his suit, 

• will dismiss it at tnice lltmnd v Hound, 20 L T. 87 

(c) I dismissal — Petitioner not appearing. 

See Desmarest v. DesmajcsU 31 L J , Mat 341 

(2) Agreement for compromise. 

A husband and wife are tompeteiit to make a binding agreement for coinpro- 
niise of a diviucc suit llatt v Hart, 50 L J , Ch. 097 , 18 Ch. D. 
070 , 45 L.T. 13 , 30 W.R. (Eng ) 8. 

(3) Agreement to compromise for good consideration. 

An agreement fui good consideration th.it the petitioner in a suit fni dissolu- 
tion of marriage will withdraw from the suit, is binding, if it has not 
boon obtained On fraud or duress Sterbini v Slcrbini 39 L J , Mat. 
82 , 22 L.T. 502. 

(4) Agreement to refer to arbitration • 

Wheio the p.irties, on the eve of the tiiil of a suit by the wife for judici.il sepa- 
ration, bv reason of cruelly , agreed that the arbitration should bo 
lesoitcd to — Held tii.it the petitioner w.is not at liberty to (^pudiato 
the agieement, except on the ground of fraud, or of such an error in 
the teims of the .igreenieiit th.it ^ she ought not tube bound by it. 
lluopc? V lioopci , 3 Sw. A Tr 251 , 30 L ,T., P. 49 

(5) Agreement between the parties, not made an order of Court i 

Where b} agreement between the parties a petition for dissolution of marriage 
IS dismissed, the Couit will not allow' such agreement to be made an 
order of Court for the jjipipose of enfnremgits terms* Ttyder v Ryder, 
30 L.J , M.it. 104 

(0) Intervention by Queen’s proctor 

When the (^Jucen’s proctor objected, the Court refused to dismiss the petition 
on consent, and held that ho w'as entitled to prove the adultery 
charged by him .igainst the petitioner. Clapham v. Claphavi arid 
Guest, 17 L T 551 

’ f 

(7) DismisBal or withdrawal of petition after decree nisi. 

{a) When a decree nisi for the dissolution of a marriage has been pronounced,’ 
the C()Urt has power to dismiss the petition, as for want of prosecution, 
unless the petitioner iikacs to have the deciee ni.ide absolute within 
re.isonable time. J'nllach \. Pollath, Deane and Macnamara, IG 
W.K. lEng.) 113U. 
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(b) After the decree for dissolution of marricaRo at the suit of a wife had 
been pronounced, she renewed marital iiitorcouisi* witli her husband, 
and informed her attoinev that she did not wish am fuither proceed- 
inf»s to be taken in the .suit Upon an application b} the husband to 
dismiss the petition, the Court declined to accede to it, but said that 
if both parties consented, it would order all procoediTigs m the suit to 
he staged, hewisv Lnris, 2 S\\ it Ti ‘194; 30 L.J., Mat. 199 ; 7 
dui. (N.S ) S3] , 1 Tj T. 772. 

(8) Withdrawing petition. » 

When a lospondent has appeared, the Court will not. allow a petitioner to with- 
di.Lw the petition, unless the i“s]>ondenl consents, or has had notice 
of the moti(»n Lutwychc v. Lutiriichc, 28 1j J , l\Iat 56 , 5 Jur. 7§. 

(9) Cross prayer for affirmatilrc relief — Petitioner not to be allowed to withdraw 
petition. 

See Schiia \ Schiin, L II. 1, p. IGG noted at p 153 aupra. 

(10) Notice of withdrawal of petition no bar to affirmative relief being prayed for 
by respondent. 

See Hall v. Ihill mul Hichanhim (1879), IM L ,1 , P 57 noted at p. 153, supra. 

(11) Withdrawal of record 

When issues laisod in a suit for dissolution of marriage lomo on for tiial, a 
petitioner will not bo allowed to wil.hdr.iw tin* record, but on his appli- 
cation, if there is m npVosition b\ the other paities, the petition will 
lie dismis->ed Jlydet v, /2i/ ?<♦-, 30 L.J , Mat 10 1 

Xri-DKLA^ TN PRORKCUTlNfl SUIT. 

N B — On this point see notes at pp 1 >.S to 111, su}»n 

(1) Unreasonable delay, what is 

^riic unreasonable del.n in piosonliii'; 'n pro'iCi iitnif' a petition for dissolution 
of iiiarriaRe, is dela> fiom which it would .ippc.ir tliat the piditionor is 
insensible the iij]ur} of w’hif h he coinplaiiis. JU'lleivw Pellcw 
and Jk'iUdcn, 1 Sw A Tr 553, 29 Tj .1 , Alat 14, 2 LT 89. And 
• ,se.' Ueauclcil- v Heaiiclerl, , 00 1j J P. 20 , (1391) p. 189 ; 04 L T. 

.35-C.A. 

(2) Effect of unreasonable delay. 

(a) Uola,^ in instituting a suit for judicial separation, on the groand of cruel- 

ty, is not a bar to the suit , but it is a material fact for the consi- 
deration of the Court, as tending to show that there was no serious 
apprehen.sion of further violenco Smallwood v. Hmalhuood^ 2 Sw'. & 
Tr. 397 ; 31 L J , Mat. 3 ; 8 Jur (N S ) 03 , 5 L.T. 321 , 10 W.R. 
(Eng ) 05. 

(b) Or taken in connoction with other circumstances the delay may show that 

the suit lb not instituted for the protection of the wife, but for somo 
collateral purpose. Mattkeivs v Muttheir^, 1 Sw. & Tr 499 , 29 L.J., 
Mat. 118 , 0 Jur (N.S.) 059 , 2 L T. 172 ; 8 W.R. (Eng ) 591. 

(c) The Court in one case granted a decree nwi for a dissolution of marriage 

although a delay of twenty years had taken plaec in taking proceedings. 

Edwards v Edwards, 17 T.L.R. 38— Jeune, P. 
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(d) Suit for divorce— Limitation— Delay in suing to bo satisfactorily explained. 
See 56 P.R. 1870. 

(3) Want of means, if excuses delay. 

A petitioner is not guilty of unreasonable delay if he is prevented by poverty 
from taking earlier stops to obtain a divorce. Ratcliffe v. Ratchffe 
and Ayiderson, 1 Sw. & Tr. 467 ; 29 L.J., Mat. 171 . 5 Jur. (N.B.) 
714 , 7 W.R. (Eng.) 726. 

(4) Unreasonable delay— Respondent in lunatic asylum and not expected to live. 

The fact that the respondeat was insane and had been confined in a lunatio 
asylum for many years, and that the husband was in constant expec- 
tation of release from the marriage by her death, was held to be a 
* sufficient answer to a plea of unreasonable delay. Johnson v. Johnson^ 

70 L J., P. 44 , [1901] P. 193 , 84 L.T. 725-Jcune, P. 

(5) Relief withheld on account of delay. 

(a) Lapse of time between knowledge of the conduct complained of and the 

commencement of the suit requires explanation, and may, along with 
the circumstances of the case, induce the Court to withhold the relief 
sought. Boultinq v. Bouliinq, 3 Sw. & Tr. 329 , 33 L.J., Mat. 33 ; 
10 Jur, (N.S.) 182, 9 L T. 779 , 12 W.R. (Eng.) 389. 

(b) In such cases the Court will require to be satisfied of the sincerity of the 

comfilaint of the petitioner. {lOid), 

(c) If a petitioner, with a full knowledge of the facts of the case, does not 

present his petition foi^two years, ho must give some sufficient reason 
for the delay, otherwise his petition may bo dismissed. Nicholson 
V. Nicholson, L.R 3, P. 53 , 29 L T. 103 

(6) Practice— Petition, service of— Substituted service— Unreasonable delay. 

(a) The practice of this Curt, as to service of petition on the respondent, is 

governed by what prevails in the Matrimonial Courts in England. 
Arabella Clair essa Eliza Mitter vf John Charles Mitter, 12 C.W.N. 
1009. 

(b) It IS essential, in suits for dissolution of marriage, that the petition of the 

plaintiff should be personally served under S. 50 of the Indian Divorce 
Act, on the respondent or that sufficient notice of its contents should 
be given to him. {Ibid). 

(c) Unless satisfactory explanation is given for the long delay in presenting 

and prosecuting a petition, a Court is obliged to refuse a decree for 
dissolution of marriage, under S. 14 of the Indian Divorce Act. 
(Ibid). 


XIII.— ABATEMENT OF SUITS. 

N.B.— On this point sec notes at p. 58, supra. 

t 

(1) Abatement of suit by death of petitioner. 

(a) By the death of a petitioner a suit for dissolution of marnaga abates. 

Grant v. Grant, Boliues and Patteson, 2 Sw. & Tr. 522 ; 31 L.J., 
Mat. 174 ; G L.T. 660. 

(b) If, therefore, he dies after a decree nisi has been pronounced the Court can- 

not make it absolute. (Ibid), 
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(2) Abatement of suit by death of respondent 

(^) A peLiUon for dis.soluliou of iiiArrijifio .ibafcos on Un- doith of tlio rospoiidcnt. 
Drocns v. Brocas, 2 A Tr 383 , 30 L J. Mat 172 , 5 L.T 137. 

(£)) But the court will not, ou tho application of the petitioner, order that the 

* petition and aflida\it in huppoit be roniovod from the lile^ of the 

Court. (76irfJ. 

(3) Death of co-Fespondeiit— Effect. 

When ji co-roRpondent die.*, during the pendency of a suit for dissolution of 
niarriaf{e, a motion should ho made for leave to strike his name out 
of the petition Sutton \ Sutton and Peacock, 32 L.J., Mat 15G.' 

XiV— CROSS Sr.ITS 

(1) Cross suit— Practice as to staying one « 

■ 

Whcic the sime issues arc r.iised in eross suits, the Court will, in geneiciil, stay 
oiic.iwithout reference to their position in tin* cause list. Osborne v. 
Osborne and Maitelli 3 Sw and Ti 327, 33 1j J Mat 38, 10 Jur. 
(N.S ) 80 . ‘1 L T 15G. 

(2) Cross suits — Verdict in one if can be pleaded in another 

Whcie Iheic are cro‘<s suits, and the wife in her suit (which was fui a judicial 
bcparalioij on tin* i^iound of eruclt \) was acquitted of the charges of 
adultcrN alleged in the hiishand’s answer, the Court refused to allow 
this\trdict to he ph-aded in answer to the •husband’s petition for 
. disiolution, in w hieb, the same acts nl adultcr\ were charged Ban- 
crofts Bancrnjt nwl 'A H\w A' 3’i 31)7,31 Ij J Mat 31 

(8) Cross suits — Relief, if can be granted on a verdict in one when same issue ii 
pending in another • 

Judicial separation was deeu'cd on a visdu t e^l i )]ehing the husband's cruelty, 
though an issue in a “lo's •^ult as lo hi wile’s adultery was pending 
• Jiancjoft V, Jlrucroft 4 Sw 'I’l Mi , .>! L ,1 , ^lat. 70 , 12 Ij.3\ 236 , 

13 W li (Kug ) 318 

(4) Both parties claiming relief t 

Wbeii . I husb.iiid petition- foi a diss<ilutioii nl m. image on ilu' ground of his 
• wile'-. adulteiN , and she 111 Ins .iiiswi i prass foi a judicial separation 
on lh(‘ ground ol de'^is tnui, Un* I’nuri will Mil ai, his instance (the 
wile oppo-,ing) UTiimiati tin '.uit l»\ di'^im .-.ing Llie pelition Schira 
• V ScltLitt <tnd Sampafu, Ij R 1,1' lii<» 

I.,) Counter-claim for restitution of conjugal rights - Cross petition Practice 

A Wifo petil-i»’iu 1 1 I'll .i jo.lii i.il .rp.iialiuii nil Lli« gi'innd i-f n- ,|)i .iMleiit’rt ciuell v. 

'I’lie le'^p 'iidfiil, 111 hi . aii-.wt i, d*'iiu I llie i lut'llv .iiid < l.Miin'd .idei-rec 
Im iilK'ii (.f I oiijiig il 1 iglils -Jhul, I li.il. Lln’ lespi.ndcnl’s ]n.)por 

coUMe would li.i\e been to file .i i m>i- pel ition, .ind that the lelicf 
pr.iNed fur rould not. be giaiiLi'd uii i Mu te ' o mtei-i laini in tin* iiriswcr 

* Hot \eiitied li> .iliid.iMl. 11 un///t tif \ W iniilieUi, '<8 L 3^ 3b8 — 

( buell 1 lai ne'’->i J . 

(G) Right to begin- Wife's petition for restitution - Cross petition by husband for 

dissolution— Consolidated suit. 

A wife petitioned ioi n -xi itut inn ol » oiijugril n;dii^, uid her husband in hig 
Hii^wer chaiged her with adultery, and afUrwards liled a cross-petition 


123 
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praying for a dissolution of his marrj.Lge with hor on tho ground of 
her adultery with the co-respondent. The suits having been consoli- 
dated, came on for hearing together — Held, that the burden of proof 
lay on the husband, and that his counsel must begin Smith v. 
Smith ajid Chai leswoith, 69 L.J P. , [1900] p 66— Jeifne, P. 

XV.-CLOSIN(^ DOORS DURING TRIAL 
Sec pp. 378, 379, swj^a 
(7) Trial in camera— Jurisdiction of Court. 

Tho inherent jurisdiction of tho Probate, Divorce, and Admiralty Division to 
try cases in camera is not confined to that branch of its jurisdiction 
which it inhciits from the Ecclesiastical Courts. Evidence tendered 
in a suit for dissolution may also bo heard in camera when its nature 
IS such that justice cannot be done if it be heard in open Court. C. v. 
O, (3dL.J., p. 37 , L.R. 1, P. and I). Q>^0) not followed. Drucc v. 
Druce, 72 L.J. P. 51 . [1903] p. 114 , 88 L.T. 573 , 19 T.L.R. 387— 
Jeuiie, P. 


XVI— COMPROMISE f)F SUIT. 

N.B.— See also (xi) Withdrawal and dismissal of petition, supra. 

(1) Capacity of wife to compromise suit 

A wife as party to a matrimonial .suit ma}' bind herself by a' compromise. 
Hooper V. Hoopet , 30 #L.J., P. 49 

(2) Power of Court to enforce agreement to compromise. 

I 

Where a wife has instituted a suit for a divorce, an agreement between husband 
and wife alone for compiomiso of suit will be supported, provided it 
contains no .'stipulation^ which the Court caiiiiul enforce [In this case, 
provisions as to custody of children —i/c/d, incapable of fieiug en- 
forced] t V Vansittait, 4 Iray. and J. 63 ; 27 L J., Ch 222 , 4 

Jur. (N.S ) 276, 6 W.R. (Eng). 23H , ojjjiryned, 2 Dg G and J. 249, 27 
L J. Ch. 289 4 Jur. (N S ) 519 , 6 W.R. (Eng). .189. „ 

(3) Agreement to compromise suit for nuliity, not one against public policy. 

An dgrceinent to put an end to a suit for nullitv of mairiHge on the ground of 
impotcncy is not void a^ .against public policy Wilson v. Wilson 14 
Siin. 405, ajjiimed in 1*11. L. Ciis 538 See .ilso llaitv. Hart 50 L.J, 
Ch. (J97 18 Ch. D. 670. 

(4) Agreement for separation. 

(a) The Com t will onfoK e the due perloiniai.cc of a deed foi separation and 

tirrangcuient between husb.ind and wife Jodi ell v. Jodtell^ 9 Deav. 
45 , 16 L J. Ch. 17 , 9 Jur 1022 

« 

(b) And the discouLinuaneu of a suit fui a divuree by hei, held a suliicicnt con- 

sideiatioii {Ibid) 

(c) Noi would 11 stipulation ioi his peifoinianci' « f the deed, and acting “ .ic- 

GOtdiiig to the 'pint Mild intintinn ol the dtid," and p:iilaking of 
Lertain iKnifil.- in tlie tstai»li'-l incuts proposed, render it \oid for 
uncertaiiitv . {Jbid ) 
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(6) Payment to petitioner to withdraw. 

An ai»r(*pmont bv a petitioner in a ><^1 for rlisqolution r)[ niarri.iGfo to withdraw 
from the ^uit, in coii'-idt'r.ition of a iiuni of mono\ pud and to bo 
‘> 0 Mir('d b\ the co-respiuidont, m a fraud and void as against public 
policy. OippsY Hume, 1 John and 1 1 G17 , 31 LJ Ch 37, 7 Jur, 
(N.S ) 1301*. 5 1j T 307 . 10 W.R. (Eiir ) 38. 

(6) DiBBolation— DismiBsal of petition by oonsent— Application in chainberB — English 
Law and Practice. 

An application to di'^miss a petition for dissolution by consent ought now to bo 
made by summons in chambers and not by motion iii open Court, 
Slater v. Slater and linldcj son, C9 Jj.J , P. 48 Goroll Barnes, J. 

XVll -NEW TRIAL. 

(1) New trial, when granted 

Whether the fulcs as to granting a new ti lal on the ground of fresh ovidonoo 
discf'verod showing mi'-eonduct in the petitioner are the same as in a 
case between ord 111 ar> litigants Bee HnWtn th v Howarth, 9 P.D. 
219, 51 iuT. 872-0 A 

(2) Re-hearing aB to some of the charges only granted. 

A wife b.iving chaiged lier husband with cimdU b\ tbo communication of 
di .ease, .111*1 aU ) In per*,on il \n>loii'e, tlie Court found, on the cvi- 
di iiLe, ili'i {lit tliaigeol ( (Hiiimiiiie.itiDii of diMsise was not proved, 
and that tile eu..,*"e r»f per»iiiil violence wa.s proved , on the appli- 
eitiontif the liuib.ind thf Cnurt, on the ground of surprise, granted 
!i re-hfiiiing of tlie ihaige of peron.il violence*, but refused a ro- 
lioariMg of 2/he charge of iiifei turn. Lee v Lee. L.R. 2 P. & D. 409 ; 
41 L.J , P H.0, 27 LT 321 

(3) New trial, &c.— Mistake in evidence not affecting material isBues. 

• Wlieie a le'.pitndeiit w.is persuaded bv his solicitor to withhold evidence which 
would h.ive «{oue to (loar Ili'i chai.w ter .is a gentleman and a man of 
honour, but would not other wi'^i* have alToctetl the question^ at issue, 
the Court retu^ed a new trial lliU v HUl, 2 R l'I. T 407 , 31 L J. P, 
, p.i 1 , r, L 'r 3(;3 

(1) Where material issue affected 

On the other hand, where a witness made a mistake in a date, which, if cor- 
*iei-tlv given, might b.iVi* allei te<l thi* veidiel, the Court granted a new 
lii.il. J'n/o V ffidje, 3 S A T. 103 , 11 L J , P 101 , 7 L T. G46. 

(5) Fresh evidence 

(rt) The CoLiit will gi.iiit .1 new trial, where liesh evidence has noen obtained 
siiiit. tin iTiginal In.il. if it is of opinion th.it such evidence would 
le.id to . I dill ereiU verdict TayUi v Tui/lm (1899), G.8 LJ P. IIG ; 
81 L T. 194. 

{b) The Court will grant .i new tiial or lehe.inng, where frosh evidence has been 
obL.iin.'d siiiLO the original trial or hearing, if it is of opinion that the 
propoi-^ed fresh evidence is such that, if hi ought before a jury, a differ- 
ent verdict to that in tlio former trial or hearing would probably bo 
given. Anderson Titmr^t, {HCtJiT 711) followed Taylor \ . Taylor 
G8 L.J. P 116 . 81 L T. 494-J>. 
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(n) Application —Verdict against weight of evidence 

{a) The Court will not Rr.int » now trial on tlio f»round that the verdict la against 
the weight of evidence, unless u i*, di's-^atisfiod with the verdict. That 
it might, on the aamc evidence, have come to a different ponclusion 
itself, ih not sufficient. Miller v. Miller and UickSt 2 Sw. & Tr. 427; 
31 L J. Mat. 73 , 5 L T H50 

. (6) That other evidence could bo produced to the jury on a new trial is not 

sufficient, if such evidence could with reasonable diligence have been 
a obtained before. {Ibid) 

(c) A rule for a now trial upon the ground that a verdict is against the weight 

of evidence will not bo granted, unless the Court is satisfied with 
reasonable certainty that there has been error or miscarriage. Scott 
V Scott, 3 Sw S. Tr 320 , 33 L.J. Mat. 1 , 9 Jur. (N.S ) 1251 , 9 L. 
T. 454 . 12 W R (Eng ) 12G. 

(d) The full Court granted a new trial, on the ground ihat the verdict was 

against evidoncc, although the Judge ordinary, who tried the case, was 
not dissatisfied with the verdict. Stone v Stone and Appleton, 3 Sw. 
A Tr. 008 , 31 L,J Mat 33 , 13 W.R. (Eng.) 414 

{e) Whore there is a coniliot of evidence upon an issue of adultery (the Queen’s 
f^roctor intcTM'inng), the Court will not grant a new trial on the ground 
that the verdict is contrar\ to the evidence unless it is dissatisfied 
with **tho verdict. Oethinv, Gethin, 2 Sw. & Tr. 560, 31 L.J. Mat 
57 , 5 L T 721 , 10 W R (E'fig ) 206 

(7) Where witnesBea have Buppreased material factB. 

The Court v'lll not grant .i now trial on the groui\d that witnesses called upon 
the first trial have wilfully suppressed material facts. {Ibid) 

(8) Mistake made in evidence 

On trial of an issue of adultery, the ]ur\ found a verdict against the pititionor. 

On an affidavit by a w'ltness called ^on his behalf, that she bad made 
a mistake m an important date in giving her evidence, the Court 
directed a new trial, the error, if there wcie one, being likely, in the 
opinion of the Court, to have disturbed the judgment aifd misled the 
minds of the ]ur> Jago v. Jtiqo and Graham, 3 Sw. & Tr. 1C3 , 32 
L.J., Mat 10 , h Jur iN S ) 1081 , 7 L T. G45 , 11 W.R. (Eng.) 86. 

(9) Evidence withheld by mistake. • > 

The Court alliniicd the icfusal of the Judge ordinary to grant a rule for a new 
trial on the repiobcntation that the respondent was led by the mis- 
taken suggestion of his solicitor to withhold evidence. Hill v. Hill, 
2 Sw. & Tr. 407 , 31 L J , Mat. 193 ; 7 Jur fN.8 ) 1206 , 5 L.T. 363 ; 
10 W.R (Eng.) 104. 

(10) Verdict for respondent. 

(а) When a verdict has been found for the respondent, the Court will not dis- 

miss the petition until the time allowed for moving a new trial has 
elapsed. Hitchcock v Hitchcock, 2 S. & Ti 513 ; 30 L.J. P. 198 ; 5 L. 
T. 120. 

(б) For the controversy betw'ccn the p<artics is not ended until that period has 

elapsed. Oodrich v. Godrich, 19 L T. 611. 
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(11) Verdict against two co-respondents -New trial on application of one 

If ti verdict his been fdund aR!lln‘^t two co-respoiidciitb in a suit for dissolution 
of marriago, and t,he,0«iurt afterwards, on the application of one of 
thorn, grant*, a now trial, on tho ground that a verdict against him 
was contran to the W'Mght of the evidence, there mu'.fc bo a new trial 
a.s to both iruZAe? i Walker, 1 S. & T 204 , 31 L J., P 20 

(12) Notice of application for new trial no ground for suspending decree nisL 

It IS no ground for suspending the decree 7iisi, after a verdict for tho petitioner 
in :i suit foi dissolntioii of marriage, that tho respondent has given 
notice of an .ippliiMlion fc.** a new trial Utoyie v. Stones 3 S, & T 
212 , 32 L J P. 117 , 91jT 24 

(13) Order of Court of Appeal for new trial— Decree nlst annulled * 

Where on a motion for a new trial, tho Court of Appeal made tho following 
Older “Upon hearing Counsel .it is ordered that the verdict and 
judgment be set aside and that a now trial bo hold, ” Sir F. Juunc 
hold that this ordi^r annulled the deeroe nisi \\hich bad boou pronoun- 
ced in lijQ c.is»*. Wuslcy v. Wor'^ley 11904), 20 T L’ R. 171 

(14) Second decree nisi made absolute forthwith. 

Where the Couit had pronounced a decree yii’n on a first trial, and after a new 
trial had done so again for the second time, and tho Queen’s Proctor 
stated that, lu' had no intention of mtervoriing, it made tho decree 
absolute, withoi.ti wiiitmg lor the expiration of six months from tho 
date of the second trial Miejneld \ SJwj[fit>ld, 29 W.R (Rng.) 623. 

(15) Motion for new trial— Security for costs 

A party moving in the Court of Appeal for a now trial where a divorce cause 
has been tried a jury is not required to give security for costs. 
Rtclnby v Ilichiby (1901), P 134 , 70 L J , P 24 , 84 L.T. 182. 

XVI 11 — CO-RES P( INDENT 

N B —On this point, see notes at pp 99 to lOG, vipia. ’ 

(1) Affidavit Jf petitioner, not sufficient to dispense with co-respondent. 

The Court will not, upon .in aflidavit of the pi'titioner oril} , allow him to pro- 
ceed witheut making .i e()-re*,pond(-iit. Leader v. Leader, 32 L J, 
* Mat 13(i 

(2) Order of Court necessary before go respondent can be dispensed with. 

(a) If a petition alU-ges adulter} with persons unknown, tho order of the Court 

must be obtained dispensing with making them co-rospoiidcnts, not- 
withstanding that there are aireadv other co-respondents who have 
been served with process. I’enhy v Penl y, 61 L.J., P. 24 ; 7 P.D, 
19 ; 17 L T 131 . 30 W.R (Eng.) 3W1. 

(b) A petitioner must make even person Nshoni he charges in the petition with 

having committed adultcrj with his wife a co-respondent, unless he 
IS excused from so doing b> tho Court on special grounds. Carryer v, 
Vaiiycr and Watson, 4 Sw iL Tr. 94 , 34 L. J. Mat. 47 ; 11 Jur, 
(N.S.l 352 , 13 L.T. 250 , 13 W R (Eng ) 607 
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(3) Adultery of husband— Jofninf{ alleged adulteress. 

In a suit by .i wife for dissolution of niairia"p, tho Court, upon applioation on 
behalf of tho person with whom it was alloRcd that the husband h.id 
committed adultery, directed that she be made a respoijdent. Bell v. 
Hell, 8 IM). !217. * 

(4) Application to dispense with oo-respondenl, when should be made. 

An application to dispense with m.ikin'' a co-respondent should bo made at an 
early st.iRo of the suit. Jejffeis v. JejTers, 10 L.J. P. 80 , 2 P D. 90 , 
, 25 W.R. (Eng ) 513. 

(5) Power to dismiss co-respondent before hearing 

Tho Court has power to dismiss a co-respondent from a suit before tho hearing 
^ without his consent. Wilson v. Wilson and Howell, 41 L J Mat. 

33 . L.R 2 P. 353 ; 2G L T. 139 , 20 W*R (Eng.) 372. 

(G) Leave to dispense with co-respondent— Evidence. 

It is an invariable rule of practice that the Court will not give leave to dispense 
w'lth milking a co-respondent on the uncorroborated ahidavit of the 
Iietitionei only Barber v Bnrbet, G5 L.J., P. 58 , (187Gj P. 73. 

(7) Divorce— Parties— Application by alleged adulteress to intervene 

(a) In a wife’s .suit for divorci*, on the ground of the husband’s inco.stuous 

adulterN, the appln .ition of the allcgi'd adulteress to inLorveno was 
refused BaiUnf v Batlcih 30 C 490, note 

(b) The Court has no p«)wer, under the Indian Divorce Act, to allow the alleg- 

ed adulteress to intervene Bcllv, Bell, (1883) L R. 8 P 1) 217, B. 

(8) Respondent found guilty and co-respondent not. 

In divorce caies, the lespondenc iniy be found gyilty and the co-roRpondent 
not. See Loiu/ v Long, 15 P.D 2iK , Wrighl v. Wright, 49 Sol. Jo. 
134. {Cited in Phipson on Evidence, 4th Ed,, pp. 7C-77). 

(9) And also vice versa. 

So also, in divorce eases, the co rc.spondcnt may be found guilty and the 
respondent not. Soc Jjong v Lonr/,'l5 P.D. 218, Wright v. Wright, 
49 Sol. Jo. 134 (Cited Phip.son on Evidence, 4th Ed. pp. 76-77). 
XIX.— DAMAGES AND COSTS AGAINST ADULTERER. ' 

See pp. 2G2 to 270, supra. 

XX.— RESTITUTION OP CONJUGAL RIGHTS, PRACTICE IN 
PROCEEDING^ RELATING TO . 

Sec pp. 235 to 2G2, supra. 

XXi -PROTECTION ORDERS. 

Sec pp. 228 to 232, supra. 

XXII —DISCHARGE OR VARIATION OF PROTECTION ORDERS. 

See pp. 232 to 233, supra. 

XXIII.— REVERSAL OP DECREE OP JUDICIAL SEPARATION. 

Sec p. 225, supra. 

XXIV.— DECREE NISI POR DISSOLUTION OP MARRIAGE. 

See notes at pp. 153 to 17G, supra. 

(1) Who can apply for decree absolute. 

See p. 159, supra. 
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(‘i) Time for making decree absolute. 

See pp 159 to 1G2, supra 

(3) Practice in applying for decree absoiute 

pp 102 to 1G4, bupra. 

(■1) Dissolution of marriage— Decree— Grounds of jurisdiction to be set out. 

1^) A Disirici. Judge* muKt, in all cases, iinjuiro into and in his judgment sot 
forlh the fads relied on as giving juiisdiction to the Court to pro- 
nouneo a decree of dissolution of m.iniago. Nash Durand v. Rebecca 
Duiand,U\W.R IIG 

ib) Decree Jii.si — DnU of the Com t passing that decree — Confirmation. See C 
A.L J 793 = G M.L T. 9G = A. 511 =3 Ind Cas. 0G9. 

XXV— DKCREl-: FOEl DTSSOLUTION OV IMARRIAGE, MADE BY * 
DISTRICT JUDGE, CONFIRMATION OF. 

Su* pp. 17(1 to 181, suina 

XXVT.— DECREE OJ^’ NUDLIT% OF :\IVRRTAGE MADl-1 BY 
DISTRICT JUDGE. CONFIRMATION OF 

See pp 203 to 204, sup? it 

XXVIl. -IMPOTENCE— MEDICAL EXAMINATION AS TO 
ALLEGEI) IMroTENCV. 

S'*e pp UU to 19.0, supra. 

XXVIIT -CUSTODY OF CHILDREN. 

Sec pp. JJ7 to 350, 

(ii) C‘»niilei charges — Cu^tod\ cliildren Sei* (>2 T* R 18S7 

ill) Suit under Int^jin Divorce Act — lAillin deminding llic custody of children 
— Iminoi.il conduct of the fatliei — Di'.cictjon of Court .a.s to custody 
of ehildreii See 09 I’ R. iS70, 

XXIX —ALIMONY ^K^DEN'J K LITE 

See pp. 271 to 293, sup? a 

(1) Mode of determining husband's means for purposes of alimony pendente ilte 

Si*e py ififi to 289, suptn. 

(2) Enforcing order for alimony pendente lite. 

Sec pp. 289 to 290, sup? a 

(3) Practice aiyl procedure in proceedings for alimony pendente Ute 

See pp ‘290 to 29. i, bupia 

(4) Application by wife for alimony pendente lite Means alleged, denied by res- 

pondent — Practice 

Wheie the petiMii'ie' (the vviJ. ; made .in .ippin .iLi'm .«n aliiiion\ pe?ide?itL litc, 
.ind the lespi ndent denied ine.ins ,tll< gi d li\ tlie wile, the Couit, refu- 
sing to icier the point to the Rigisti ii loi i ikjuiiv .ind report, oiderod 
, the lespondeiit to .iLleiid Uouri fm i lo .'.-ex.miination a^ to Ills incaiis. 

Sieioisun btiieJisun, 2GU 'll*! 

(5) Alimony ‘ pendente lite '—Permanent alimony- Practice. 

(u) All oidei r<»» .iliiMoiiv pLudentf life (.irinoi hi- made .iftei a di'croe ?iiii in 
the suit IkL" Ijl. n iiiad(.[, iinl .in ipplic.iLii»i' Jm pm in.ini nt aliuiouN can 
he made nnl\ when the di i rt i- i- n- D u’ade al i-olutr. J D., Rennet 
\ J C.x\ Dennett, li JoJ 
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(6) Decree for dissolution of marriage —Petition by husband for refund of ali- 
mony paid under— Sums paid in up to date of polition, not refund- ' 
able. Sec 18 A. 238 = A.\V.N. 189G, 62. 

XXX.-ALIMONY, PERMANENT. 

See pp. 293 to 311, supra, 

(1) Enforcing payment of permanent alimony. 

See p. 309, supra. 

(2) Yar^ving orders regarding permanent alimony 

See pp. 309 and 310, suitra 

XXXI.- VARIATION OP SETTLEMENTS. 

• See pp 314 to 337, supta. 

XXXII. -INTERVENTION, PRINCIPLES REOULATINd. 

See pp 165 to 175, supra. ' 

pa? hearing — Decree nisi — Procedure .if Ler— Application by husband to 
intervene See 17 C 570 

XXXIIl.— APPEALS PROM ORDERS AND DECREES IN MATRIMONIAL 
SUITS, ENPORCEMENT OP 

See pp. 381 to 383 supra. 

XXXXV.— APPEALS TO (,>UEEN IN COUNCIL 

Soo pp. 383 to 394, supia. . 

XXXV.-- EVIDENCE 

See pp. 371 to 376 and Appendix V, supra. 

(1) Additional evidence after case has been heard 

After a cause has been heard, and before judgniont given, the Court will not 
allow either party to jutrodnee additional GMdonco, except by the 
consent of the other p.irtv Gipps v ihpps and Hume, 3 S^. & Tr. 
116. r 

(2) Judge’s notes— Admissibility 

• Upon a second trial of the same issues, the Judge’s notes of evidciwe of deceased 
witnesses who wcie cx.iniincd on the hr^t trial arS) not admissible 
except by consent Coniiuiiv C(m^adi. Woitall and Way, 37 L.J. 
Mat 55 , L U 1 P 511 , IS L.'I’ 059 . 10 \V It (bing ) 1023. 

( 3 ) Proof of adultery. 

Petition for dissolution ol <i iii.iiii.i^;c — Petitionei .illegi d the adultery of re's- 
poiidetit -Tlie onl\ evidciue in piool ol the .idulterv w.i.*? to the effect 
tliiit the wile (le^poiiili nt) li.til Iclt petitionei and bad been seen on two 
oeea*iioii'> in coinp.iir, with two I»i\k in a bouse winch was not alleged 
to be a brolln’l I/rld, Ibis was not evidence sufiicient to prove 
adaltoiy. It did not constituto adultery with the two bo>s oi eiljber 
of them Bo a dceicc for dissolution of marriage could not be granted. 

4 L B.R. 195 

(4) Proof of unnatural offence. 

The Court would nut lu cepi Lin iinioi lobmated testimony of the wife, th.it her 
husband had coiniinlted or attempted to (oiiimitaii unnatural ofience 
on her persun. 101 P L K. 1905 = 77 P.R. 1906. 
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(51 Burden of proof— Right to begin 

(n) It 1 ' the duts III the pctitiuncr, in the iirst insUiiLe, to prove everything 
which IS in.'ctiss.it} to fiitiilt* him pjivin facie to .l dt'oroi*, not merely 
li> show thci'. his w1fi‘ h^s committed adulter), or whatever the 
iiiatnmoiiial uilciicc ch.iijii'd m.i> be, but also to prove that he has 
conducted himself tow.iid^ her in such a manner as to entitle him to 
relief — Nnyyacott v Nartacott and Hesheth, 3 Sw. & Tr , 408 , 33 
1 j J , D W , (»l ObUifinc V Oiborjie a7ul Mn^telle, %h. (w) 

U*) [jvi’ij thouf,'h the onh leal is-,uo in the case lies on the rcspondijiit, the 
pctitiuin 1 is entitled to L«j;in, as be must prove the marriage affirma- 
tive!). Biiimuqhb, \ Buirotnjhs^ 31 L J., P. & M., 50. 

Examining and cross-examining witnesses, and addressing Court. 

(u) 'Pile ( o-rcspondeiit'Ti coirisel i amiot i ross-examme a witness upon such part 
(if his o\i(h‘nci .IS 1 - iK^t evidonci* as .igainst the co-respondent. 
J't'Citmnn \ ! ‘cay man and Jiinqess, 2‘J L.J., Mat. 64. 

(6) The I i-rfspoudcnt’s «(.unsel, b\ eximining the witnesses of the respondent, 
.idiipt-i them . 1 '- Ills own CiUnmc\ (ilennie, ayid IJowlcs, 3 8w. & 
Ti KVI , 32 Ij J , Al.it 17 , 7 L T 0'J() , 11 \V R. (Kng ) 28. 

(c) Put if be call- im wiiiie'"-is. ho should .iddicss the Court after the opening 

.speech of the n’-.jxMident’s eounsel {Ibid) 

[d) Aio lespiindent fiuiti whom dim ige. are el.iimud, who has appeared, but 

h.is not ii*»‘d .in .iiiswei, i .innot at the heaiing cross-examine the 
ji- hlenier'. iMtii. > “s. * Ltfne v Lync mui Ulucl.ney, 37 L.J., Mat. 9, 
L K 1, p TiOS , 15 li 512 • 

if) lie IS, ImwoMT, I’litithd to be lie.ird upon the question of costs {Ibid), 
XXXVl — APKIDAVTT 
Sol pp 571 to 37(' and \pi»epdi\ \ suiaa. 

(1) Sui^for divorce - Facts fresh m memory -Inspection of letters — Affidavit 

'I’lii ii -poiidi iiL 1 - oiililNd to h.ut bmiight iiitu Com t letters written b) her to 
till petiliiiiKi will'll lb' f.ict ^ to which thc\ speak v>ere fiesh in hei 
lueition li til |ioLii imiei li.i- iiom in hi ^ po-.sossioij, lie should file 
* ^ 111 .illnliNit lo th.d I'lliit, HohIihl \ (Uadtai, .1 11 L.R (O.C.J.) 100. 

W.WIJ ---CoS'l’S 
Sl’i p 27i .iiid I'dix IV, \iijaa 




APPENDIX VII. 


Parsi Law of Marriage. 

N.B. 1 — Thi'. apppndiN m <,o bo t.ikon as a ‘?upplrmoiit to Act XV of 1RG6 
(l*ar«oo and Divorce) noted at pp. 193 to 0'3(>, supia 

^ ® — The follow me; e.is^^ decided before the passint? of XV of 1865 (Parsoo 

Marri.ifrc and J)iv(iice# have been given below as showing tb^ nature 
and incidents of niaiital relations .iinong Tarsis as laid duw'ii by ease 
liiw prior to the pissing of the abo\c Act. 

(1) Papsis— Right to contract second mappiago - Gcnepally not allowed. 

{(i) A I'arsi cannot cr^itric t a .second marriage dining the life of his first wife, 
unless there be a sutficient cause, originating either from disease, 
nnbeeilit} of mind, adulter\, or incapacity from ago, to justify the 
procedure. Mihint ,i nice Xui^hii man )ee v Airnn Baee. IGth March 
lH‘i‘2 2 lion, 20D Roniei, Biitlu'rlaiid and Iron.sidt*. 

(h) Anti where a J’.irsi b.idnegbeteJ bi-. lost wife, .ind cbntracted a second 
iinnn.ige, be w.is not onK enjoined |>> ihe Court to receive his first 
wile into hi-, fiiiiih, to allord her his proteetion, and to reinstate her 
111 all conjugal rights and pnvilt'ge-., but. hti was also retj Hired to put 
.iWM\ h's sM(,)nd wife, .ind keep her apart , and all t o-,ts w’cre awarded 

. .iginn<-t bill). 

(i2) Case where second marriage allowed. 

It .i]ip(“iis, how'CNtr, th.it .1 Par r nia} roritraet a si>eond iri.irnago if his first 
wife 1)0 r^d and b.irien, and give eoiiscnii to her husband marrving 
.le.iin, but not wiLlimit Kano^iito Iluttiinjoe \ Airmi liavc, l(»th Dec. 
Ihl7, cited in '1 liter iilH — Jveatc .ind Sutherland. 

(3) M%ngni (betrothall nature and incidents of. 

A Miinijni between two Pai was declaied. nil leferenccto a PtiiLchnyit includ- 
jijg tlie Modi and Dattu? ^ to be indi-^soluble according to the customs 
of the l^l^^ls, even where the b-lrothed husband vmis a notoriously 
• Ihid I b.ir.icter, .ind the woman, on that .lecouni, had the greatest re- 

* pugn.iriee tt» ibe mat'di. iVnreior/ec Klutof shcdjvi' v JJhnna Jiaee 
1.0th ^I.i\ 1 liorr 18 2 - (how, D.u A Rjiner 

(4) Alimony. 

I*.irsis*l)pirig subiei l to I'inglisli I.iw gerier.tll it foil iw>., that as a I'arsi hus- 
baml IS li.ibic [oi the de'iL-. of his wi •, and .ileorb.s liis vsifn’s proport>, 
.1 I’.iisi wife iseiitiLlel I o .ilinionv « i cv.K fl\ the saiii'* principles a.s 
an Ihigli'.h wife would be if "In* i binned it. iiiiekonhf i/j v Metwanjee 
Xassi’} iror lee .Stli Aug 1814 PcrL\’^NoUs Case 10 

(5) Divorce. 

(hii.'tc Whether a I’arsi husband can pionounn' a divr lee from Ins wife, she 

* icfusing to all«'w him t(» consummate the I'laiiiage (Ibid). 

(G) Temporary alimony — Husband’s meaoB 

In a tfuit for temporary .iliinony, brought b\ a I’arM woman against her hus- 
band, it was hold that ^he, having neglected to examine witnesses to 
show what weie her hiishand’s means, will be considered an assenting 
part\ to his afiid.ivit as to their amount (76idj, 
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Pars! Law of Marriage— (Concluded). 

(7) Dower. 

(а) A ParRi disaRroomg with his wife cannot rotam her clothes and ]ewels 

against her will. Krioosjec liuttiinjee v. Aivan Baee. IGth Doc. 1817 
cited in ‘2 liorr, 218 — iveate a*iid Sutherland. 

(б) Nor can he compel his wife to enter into security for the amount of the 

value of dfjv.or in her pos&es-iiun, as the property in question belongs 
to her as of right, and is not in its nature subject to the controll of 
her husband Mikiiwanjee Ntishirimi}jcc \ AioayiBaee. IGth March 
1822. 2 Borr. 209 Romer, Sutherland, and Ironside. 

(c) In an action by a Parsi to recover the dov\cr of Ins deceased wife (from 
whom ho had separated) from her brother, to whom she had bequea- 
thed it, it was decreed that, iii the absence of proof that the property 
constituting her dower wa.'^ deii\ed from her husband, and on the 
opinion of the Parsi Fanchayit that the will under which his brother-in- 
law claimed was valid, that the appellant should be nonsuited, and 
made liable for all costs. Tlin)or}ec Llieevijcc v. Feiozsliau' Dhunjee- 
shaiv. 10 Sept 1839 Sol. Rrp. 20().- (libcrne, Pmic. and llrecnbill 
N B. — The above cases haM* bcrii taken lr«)m ]Moile>’s Digest of Indian Cases, 
Vol. I, p 299 
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I imiii' . whiilj .M(> iiuul.L-il III tlijfk lit llie t'nd of (-.wh lino indiciito tLo pages 

of Lilt 


Abamhiumcnl, inii'.L (onnmn' fo. twti \t‘i!s ttr upwanls to fonstituLo desertion, M — Q, 

98 

AbutcinciU ill fm tli'^- -.nhiLniii <»1 ni.ini.iy.o, A M, 58. 

Suit, for .i d m iff of disstiliil i.in in f.i^c nl, .iniDiig I’.umis In (..ise of, fnr sovon 
\LMr., S Ji), 513 

Jbsrncr oit hu\int's\, is ini dc ^-tIkhi, 230 

Accc'i^dH], ( V>iini\,info, iKJwdiflfi . Ii«nii hfin^, 106, 107 

J >iHi\ ff Judge to s.itisls II tli.it [)t*tihoiu'r is init, K, 107 

Me.ming, II, 106 

(Jonnn.iiK f and being, tn Ji ,tiiigiii difd, K, 109 
icccs'im It licjtnv the f(tci, I'.irt, er)*»iii>ing ne^d not be, IT - T, 108 
*16Cl’S.s to t hiL(bcu, See (’UIIjDKHN. 

See Cl STOI)\ OK ClflljnitCN 

liitOMiD Hidin', ifg.irding eU'.Lod\ of ciiildioii iind, 348 —350 
Older .1^ tf», 350 352*' 

Case.s wlifie .ipiilic.ition for, ’mtc refused, R il, 351, 352 

ri.ic’ticf and [noeeduri' in ni iKing orders .i<, to t .la )(1\ ol Lliildren and, l\ 352 — 

359. 

Aft XXl>k cl IS J'J {Dowfi), 411 — 424 

Aet XX] of iS>0 iCistf I b'^.ilulitif'. Ktnn )\.il), 425 — 449. 

Aft V of IS-'id (Marriage b\ Ut'cistiais), 879 - 886 * 

Aft XV of 1 1*)D flfindu \Vid..’\’ R.*-Miinrigf), 451—492. 

Aft WXl'iif IS.jl ll'nigli-ili L.i\\ - Fines, .iiid Conmion Keeovotiys), 910, 911. 

Aft XXV of isr.[ (Alariiage ..t Chii,ti iris), 887—892 
Aet V I'f 1S»),0 Ihuliaii '1,111 1 .*"* i, 893—909 
Vet XV of /sD'i (I’.iisee ’Mirii.ig'' .iiid Dntireid, 493 -536 
Vet XXI of ISiii’i (N.itivf (’oiiM-it-’ !\I,irriage I >1 .--oluLioii), 645—659 
..'Iff 7 f»/ f ‘'f .-.etn undei Oudli Inst,itf^, V 441 
Aet IV ol 1S()'I (Mirri.ige .md nuoieel, 1—409 
*lcf 71 (i/ y Mi'A (’('il-' of Civil I’loei duie lo .ipply to proeeudings uiulei Divorce, S. 45, 
359. 

I’loeeduie under tlie Divone, 359—394 

Divoiee, no' i[)plieiljle to Mib nni*d-iii c«mveiLs to 'Jhri ituiiiity, J, 440. 

Vet III of lS7.f {Special M.iiiiige) 537—560 

.riff 777 0^67-, I- iis i Inidu— Rt. -m.icr> mg under, — Dorfeituro, if 

oileeted, O, J\ 464, 465. 

Act XV of ls72 (Indian Christian Marriage), 561 -640 
Act III of 1871 (Married Women’.'! l'ropcit\), 661—680. 

Act MI of 1S80 (Ka/is), 681—694. 
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Jict III of 1872 - (Concluded). 

Act VI of 18.SC (Births. Deaths and Marriapies Registration), 695 — 757. 

Act XVI of 18‘J0 (Births, Deaths and Marriages Registration Act), (188G) Amend- , 
ment, 759^760. 

Act II of 1892 (Marriage Validation), 64^ — 644. 

Act XIV of 1903 (Foreign Marriage). 763-766. 

Act Vn of 1909 (Aiiand M.irri.ige), 767, 768 

Act IX of 1911 (Births, Death'* and Marriages Registration Amendment), 761, 

762. 

Bengal Acts, Ben. Act I of 187G (BeiigU Muhammadan MarriagC'* and Divorces 
• Registration), 769 — 792 

Madias Acts, Act TV of 1890 (]\ralabar M.iriiagc), 793 — 830. 

Adjournment, Practice as to, H, 33. 

^ Where deception is not proved to have neon for two jears or upwards — Practice— 
and withdrawal of suit, J — L, 209 , 

Power to adjourn eases under Divorce Act, S 34, 379. 

Coats of, ir, 379. 

Provisions of the Code of Civil Procedure regarding, T—l’, 379, 380. 

Sufficient cause for which, have been gianted, Z — D, 380 

Procedures when female re-ipoiident n'fuscs to cohabit with petitioner under Act 
XXI of l.Sfil)— for a \oar — Interview — S. 15, 650 , Procedure on expiration of, 
— Interrogation of lOiporiJerit — Decree, S. 16, 550. 

Administi ation, FlTect i)f Di\ort(* on widow’s right to administer estate, Y, 178. 

to wife dying after .i judicial separation or protection order — English law, Z — 
7>, 178i 179. ' 

Adminisbators Non-survival of light to sue foi divorce to executors or, E, F, 179. 
Admission, See CONFESSION. 

See CO-llESrONl)ENT. 

Decree based mcroh on, and without recording evidence, R — T, 98 
Decree for dissolution not t«i bo m.ide on more — , 127 

Adoption, Sec IlINnu LA^^ — ADOITION. 

Relationship In, D, E, 201. ' 

Loss of caste — Right to give son in, X — Z, 44ff 
among Parsis—Will — Evidence, X — Z, 496. 
different forms of, in Malabar, K — J’, 810. 

’ f 

Adulterc'^ , to be co-respondent in suits for dissolution of marriage, S. 1.1, 99. 

Reason for making alleged, a co-respondent, C, 100. 

Husband not compelled to charge overv , J, 101 

Intervening in a divorce suit— AlUfgation by the husliand in hf^ answer that tho 
wife committed adultery— Application by the alleged, to intervene. A, 102, 
Every allegation of adultery involvo.s “an alleged,” C, 102. 

Where, is absent abroad — I’ractice, L 103. 

Petitioner knowing the name of the, even when wife is loading the life of a 
prostitute— Co-respondent, T,(J, 104. 

Petitioner being unable to obtain evidence against, A — C, 105 

Name of alleged, not known — Effect, V, U , 105. * 

Name being known after filing petition — Practice, Z, 105. 

Whore identity of — Is lost through neglect — , D, 106. 

Husband may claim damages from, S. 3i, 262. 

Damages and costs against — , 262 — 271. 

Damages against, — Measure of damages, 263 — 271 , Circumstanocs which tend 
to reduce, 267 , Those which tend to enhance them, 268. 
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4(2M«e;er-(Concludod). 

Order .i^ to the puNmont .'lud disposition of daiii.igcs .m.iin-,t, 268—270. 

Practieo iii elaiiniiif' dcima^'ca ag.imst, 270 

Cl.iiiii foi daiii.ij'us ag.iinst, without claiming dHsolution oi )udi( i.il 'icp.iration, 
F- Z, 270 

Lo Mrder, to pay costs, S. 85, 271. 

Adulteress, licason for making .illcgod, a co respondent, D, 100 
Adultery, Bigani\ with. S 3, W 

RiMsoiis why divon c cannot he granted foi simple, of liUshaiiJ, T-- U', 56 
WiIl's ante nuptial mcoiitinucnce c.innot ho pleaded in defence of wife’s— , Ci, 58. 
Decree of judicial separation grautc 1 on giound of ei uelty — Divorce on ground of 
suhsefjuont, U, 89 

Docioo for judicial sopai atson gr.inted on ground vd hiishantrs,— Divorce on ground 
of subse«juciit eriielt}, T’, 59 

what is, II ,59. ^ 

must hive been y.ctually committed foi purposes of relief, V, 99. 

Respondent and eo-iospuudent -One iiia\ he found guilt v of, and the other not, 
A—L\ 60 

C<insuiuiiiatii)n i»f inirMage not iieiessai} to • ousliluii', D, 60. 
lilMdcnce of—, 60-62. 

Wife’s, no excuse for rape h\ hushiuid, C, 66 
Cbarue of, and of the birth of the child, if ciuelU, V, 75 
Coudonod, and desertion— Revival of, J, 80 
Condoned, levivcd undue familiarities with stianger, ?), 80 
Roviv.il of mndoiied enieli , h> and coiiJoneil l)\ ■.ub'.iMiuent ( lucltv, Z, 80. 
Ghirgeol, with pjiaoii«,, (if whom -(iiiie \ie known .iiid some unU no wn —Practice, 
/., 101 . 

Mseiy aileg.ition of, n^oUes “ an allegtd adulteier, ’ C 102 
Coiiun.ina of, with A bars itlief in resjioci .d— .with D, i— /v', 109 
Cruelt} and, — Uiwival of one by the oth<*r, A, 113 

Court tefusuig relief on ground of pctitiouei’s --rfui-h lefusal no bar to Couit’s 
granting lelicf '’ui subsequent proceeding, J/, X, 130 
Refeieuee to previous re<oids in proof ol petitioner’s, (>, 131 

Disiietion 111 e.ue ol putitiouei’s — , C.iscs when- the disLietioii li,is beep exorcibud 
in favour of the petitioner, \—K, 132 
i'etiLloiiei ' — , X, 132 
I'jMdeiKi' of, (I, 133, R — T, 277 

See VJjSO I’\H)I'LSCB 

Ca-.e^ whole petitioner’s wa-i cxciisifl iiiddcuee made in pi IiLioikm's favoui — 
Wheietbe-, « iiiiUlitti'd HI I'MioiaiK e ol fatL -When Lin is committul 
111 iginnanee of law', 134 - 136 

Wheicthe— , 1 s lommitLedin i oiiseqneiK e of Uu vmUnee aii.l Lhie.its of the 
liusb.ind, petitioners, is excused and du reu p.isseu b r dissiilution, Ji,S, 135 
When till, is enijiiniUed b\ pelitmner to the l.imv ii leje of luspoiideiit, and by 
him or her long since paidoiied and muduiied, jieti loini’s— is excused and a 
di'erei' piissi d foi di -isoiutioii, 135, 136 

(’ondmtcl pelitioiiei eondiu ting lo— Jusl and leusi liable ealisL foi desertion — 

I M unkeime.ss 111 wife, B 143 
And Liuelty. 152, 153. 
proof of, A, A/, 377 378 

Effect ul incoiitmeiK > oi second luariiage on light to dmver, X— 420 
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Aduliet y — (Concluded) . 

Suit for di\(<ice or Judici.il '.cp.ir.ition ainouR Piirsis — Ou giound of wilc’b, — On 
^^^ound of huskiml'-., lV-c , S 30, 513—522. 

Of ParHi potitionci — ElTcct, Z—B, 519, 520. 

Potitioncr'^i cruclt\ or, to bar .suit under ^ct XXI of IHGO, S 25, 653 
Adultery coupled u'lth desei lion^ Bij^ani^ louplcd witli .idalt.cr> — What .iru, M, 515, 
516. 

Affidavit, See Evidknck 

To dispensG with co respondent — I’raetice .is to, I'—B, lOl 
in bupport of motion to di.spen.se with co-iespondcnt, J, J, 103 
1 !. support of the petition for restitution of e«»n)ugcal riglils, contents of — J'higlish 
law .ind Pnictieo, T—W, 238 

Mode of taking evidence in cases under the Divorce Act, S 51, 371. 

^ Provisions of the Code of Civil Procedure relating to, J—L, 371 
Suit for dissqjution of man i.ige— Practice, ^T, Ni 371 
Inter alienations, alterations, oi era&uies in liod\ of, Z, 375 
use of, in matrimonial mattcis, 371—376 ' 

Ajffinity, Sec CoNSVNoriNTTY 

See PROHiJU'risi) dki.ukhs 

Prohibited' degrees of coiis.mguinitv oi, conteinpl.ited b\ Llie l.iw — Knglish law 
and Indian, K — J, 63 

Mere carnal coiineetiou with a wom.iii is, 199. 
to wife’s kindred, R, 199 
to husband’s kiiuliod, S. 199 

botwoen kindred of husband and hindicd.of w'lfc, 7’, 200 

Consanguinity and, — l-niglish Uiw — Consanguinitv and, beloie 5 A: b Will, 1 c. 
54, S. 2, U-J, 574 

Age, of paHica— llow' aflirts right to lelief, .1, JJ, 182 , 

Agreenient, Power of Court to make proMsioii foi ehjldien not alloi ted b\ , between pai- 
ties, P, 206. 

not to bai dower m.iv be onioned, S 11, 423 ^ 

Alimony, sec AIjIaion^ I’RMiRNTR LITK 
bee AliiiioiiN peinianeni. 

I’owei to aw iid, wbi'ie Llieii* (de.i lo |UMsdi(tion, 50 

Right nf wife lo ipplv loj.gcinial nili‘ i^- to iL is not niiitci i.il '.v bethel she 
applies as petilionci oi u spuiideiil , J\, 272 

Crant of, disi letion.ii \ with Court, JI, 273. 

( )liject of, y 1 , 273. 

PeloiiN anil impi isonnieiil if b.ir to .in .i])pii( .ition foi — B -IJ, 2^5. 

Suspension ol i).i\incnl i>f, h], 211 

Applicant, (wife) found guiltv in Inst hull — in second trial, IJ, P, 277. 
Jurisdiction ijuestioncd, nu C.ii to grant of, (i, 11, 278. 

(HuohLuin of doinicilo being in dispute if a bai to gr.int of, I, 278. 

Independent support of wife, .i bar to giant, J, 278 

'rhe hiisb.ind’s nieaiis being .small, a bar to gianling, (), 7\ 278 

TMarriage null and void on the laie of petition and .T.nswei — I'llleet on, (J, 278.' 

liigamous marn.ige No, Ji, 278 

(iii.irdi.iii ad litem, not liable for, d, 279. 

Application to ni.ike dciiec absolute- Aik.ils ol, B, 279 
No application would lie foi a small sum pi nuiiig petition foi, .S. 279 
IS purely personal allow. inee to wile — No power of iilieii.ition, T — P, 279, 

Present difetrcss o^ wife no ground foi uigeuev m giaiitiug, IV' — A', 279. 
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A limonp— (Concluded ) . 

Power to ordor pormanent, 8. 37, 293. 

Power to order monthlj or weekly paymonts, 8# 37, 294. 

Power of Court to order permanent, after docroe absolute, J — L, 295, 296. 
Permanent, before decree absoli^to, M, 296. 
n(4 assignable, 0, 296. 

Period from which permanent, commences, 296. 

Where wife undergoes sentence of penal servitude, 296 
Costs, W, 296. 

Conditions on wife in granting permanent. A’, 296. 

Charge on husband’s propert> for, B—I)^ 297 • 

Four wji}s in which distinct -lUms of monc> may bo secured to the wife— Practice 
of Knglish Courts, C, 297, 298. 

Permanent allowance after doc roe of judK'ial separation and dissolution of 
marriage - Diflerence jn Filigli'.h Law, F—J, 298. 

Difterence between, granted after judicial si*paration or after divorce, K — iV, 298f 
299. 

Lankruptc} of the husliand, efTcctof on, 0, 299. 

Children to maintain — liifcct of, infixing, J — 0, 303. 

Injunctiun to restrain huibind fiom making awaj with prnperiv. /, J, 809 
Permanent, fur a guilt} wife, 306 — 308. 

Amount of permanent, ordered to a guiltv wife, P J, 307, 308 
Judicial separation on ground of wifc’^ oriicdtN , C, 308. 

Seeunt} from husband for pa>mciit ol pcrnianont, 77, 308 
Knfureiiig pajinent ol pormanent, 308, 309. 

Order bj coii'.ent for, 7. , 309. 

Arrears of promise to release, M, N, 3€9. 

Covenant as to, A’, P, 310 

Court raa^ direct pa\^nent of, to wife or to her t'^nstco, 8 OH, 311. 

Order to pay, to solicitor, /i— 7), 311. 

Pcrmanonl, among Parsi-., 8. 34, 921. 

payment of, to wife or her trustee .imoiig Parsis, S .35, 522. 

F*arsi Marriage and Divon'c Act XV of ISiPi —Cliarge on husband’s immoveable 
property — Widow— Distributive share, /— /, 522 
Power of Court to award, under Act XXI of 8 ‘28, 654. 

Bequftst of savings of, J, 667. 

Alimony prndente litc^Scc Alimony. 

See Alimony permanent 

Effect of protection order upon, S, 232 

S. 36, 271, 272. 

Jurisdiction — Application after decree C — E, 273, 

And alimony permanent— Difference, S — X, 273 
From what time payable, F,0, 273, 274. 

Until what tune payable, 7/, I, 274 
When pa} able — Ecclesiastieal Courts, practice of, J, 274 
(.Question of, disposed of at first hearing of the suit, A”, 274 
* Facts to bo established before, can be granted— Practice of Ecclesiastical Courts, 
L—T, 274. 275 

Wifo’b conviction for felon}, no bar to granting A, 278. 

Neglecting to apply promptly for. Effect, E, 275 
Nature of suit not to affect wile’s right to, 77, P, 275. 

Plea as to jurisdiction no bar to grant, W, 275. 

Decree nisi for dissolution, no bar to ordering, X, 276. 
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Aliinony jpendentB 2i^£— (Concluded). 

Appeal, no bar to, T, Z, 275. 

Wife's guilt, how affects her right to. 273 — 277 
Protection order no bar to application £oi, h\ 277. 

Amount to be awarded as, 280 — 286. 

Mode of determining husband’s means for the purpose of awaiding, 286- -289 
Enforcing oidcr for, 289, 290. 

Practice and procedure regarding the grant of, 290 — 293 
Non-pa>meiit of, effect of, X, 293. 

Permanent alimony larger in amount than H, I, 303 
Absence of means — Reference to Registrar— Practice, J/, 305 
Among Parsis, S 33, 520. 

Alimony immanent Alimonj Sec Alimon\ itendente hie 

^ Points to be oonsiderc'd h} the Court in granting, 299 — 301 
Points to be considered in fixing, li — U\ 301. 

Amount of perminent aliinon> — No fixed rule as to amount of permanent 
alimony— Generally left to discretion of Couit — General rule as lo «>in*-tbird — 
13ut liable to variation — Circumstances wliere permanent ahmotiy li.i-. been 
fixed at less than oiic-third, 302—306. 

Permanent illimony not to (‘xcced one half of joint income, G’, 303. 

Permanent alimonv larger in amount thin alimon\ pendente htc, IT, Z. 303 
Amount of — Estimation of hnsband’s income, X — I — A, 304 
Varying orders regarding, 309, 310 

Alimony pendente life <ind allmon^ permanent — Difference, S — A’, 273 

272. 

Aliyasanthana Late, See Mal.ibai Law 
Sec MarumakkathaN am Law 

MarumakkatbaNam Law and, — Nature of f.imih governed by such Law — Classes 
governed by Marumakkathayain, 7), K, 799, 800 
Classes governed by the, F, 800 
Aliyasanthana Marriaqe, Sec Malaiiar Marriage 

how differs from Marumakkathayain marriage, JT, I, BOO 
Alteration of Jurisdiction, Power to alter territorial fnnsdiction of District Courts, S 18, 
510. 

Alterations, Interalienations, or erasures in body of affidavit, Z, 375. 

Amendments Sec Practice and Procedure, App. VI 

of petition for dissolution into one lur judicial separation, T, U, 128. 

(Opportunity to be given to petitioner to amend petition in certain cases, P, 128 
of answer by adding a cross-prayef^ Q, 12, 153 

of petition as to claim for damages— Addition of co-respondent, C, 1), 270 
of Marriage Act, 713, 714. 

The Births, Deaths .and Marriages Registrations Acts XVI of 1886, 1890, 

759, 760. 

The Births, Doath.s and Marriages Registration Act, 1911, 761, 762. 

American authorities, value of, Y—B, 8, 9. 

Anandmaritaqe, Validity of, S ‘2, 767. 

Anand Martiage Act, Act VII of 1909, 787, 768. 

And, Meaning, V—X, 10, 11. 

Case where, is to be read as or," B, 152. 

Anglican, S. 3, 570. 

Annuity, Covenant in separation deed to pay. A, 310. 

AfUe-nvftial debts, Husband not liable for wife's, S. 9, 679. 
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Ante-nupi%al settlement , — Inquiry into existence of ante-nuptial or post-nuptial settle- 
ments, S. 40, 814. 

Any per<i(\n, A—C, 164 

Ai>}}eal, Co-respondent*!’ rifjht to be heard in, il/, 104. 

From doert'c nisi, provisions as*to, U--\, 155. 

NT) b.ir to .ilimonv 7 )e?i^/cnfc hU , \ , Z, 275, 

rhiforcemiMit of, and .ippoals from, oidcrs and dcciees under Lire hivoieo Act, 
S. 55, 381. 

filed after time — Cause of dol.i\ , A’ — B, 382 

rrovisioni* of the Code of Froeoduio rel.ibinf^ to, to the Kin^; in Cuuneil and 
])rincipli*s and praetiee I'overninj; ihe s.ime, 383 394 * 

to Ilii^h Court under Pirsi ]\Iarii.i;ie Act, S 12, 528 

No. under Act XXI of Irtfifi , bulrluri.rte m.ix slah* ( .ise (|uestinn whi'thei 

r()n\ersion has dissohed niani.ipe. S. 2‘), 655. Case to state neecssiirv faeUand 
documcnt-i, and suil>*t<» In' sti\od, S 30, 655 , Case to be d(*(*ided bv three 
Judges, S 31, 655. 

Iteliisal to register to be ret nrd*‘d under IJengal Act 1 of iM7(), S 20, 777 , 
agairisi. refus.il to register, S 21, 777. 

A/i/u'ti/ It) i^hll•^‘n in Council, under Uivoree Act. S. 5<>, 383 

e/ f/i<* Jee Act applies oulv to marr I iges reeogni/.ed as*siuli b> Christian 
Law, 1), 24 

dppoifienniiuf o/ damiujes, (ieniral piinr iples as to, I H, 313, 314. 

Varnitiou of order regarding, of dunagr*-., 7', 313 
Examples a-' Lii, (^> - .S', 268, 269 • 

dimenimis, Applu .iliilitv ef the I lower. At t to, — I'lnglidr L.iw oi dower it intioducod 
in tins couiitr\, C-1/, 412, 413. 

Aymy Ltegislr.ition of Turtb'^, l)e.it'n>- and MaiiiaLs ^ '\( L, IHIM, 843, 844. 

Anciiis, of aliinon\, piom^c to releise, U,A, 309 
Asin'tid, c(Menioii\ of, what is, 499. 

Coin u 1.1011 tor iiideceiit, no bar to suit bn dissolution on ground of lape, />, 

66 . 

Atsiynmcnt of dinner, (I - 1, 418 

-to i.oiiiniit sod<ini\ oi bestialitv, /—A, 66. 


Bail, Liseietioii ol Judge to admit to, oi not of pei'.orn (harg«*d under S.itr Regulation, 

a 1,8?7. 

liiinkrujifcy, ol^the husband, ellect of on .iliinom, (), 299 

Bar of suit, foi eiimiuril eonveisation undei Jii\«)iie Art, IS fJl, 398 

Bariinq dun ett I>'wci irii\ be barred l.\ a declaration in i deed, S 0, J22 — or by a 
declaration in the husband’s will, S 7, 422 
Devise of leal estate to the widow shall bir her dowei, S. t), 422. 

Bequest of person'll estate to the widow shall not bar hr‘r dower. S. 10, 423. 
Agreement not to bar dower mav be enfoned, S. ^ 1, 423. 

]'’.jL.itablc, b\ eontract, V, V, 420 
Bar to decree, for divoice a mema et toio, S 22, 206. 

Bar to marruhie. Prior iiiarn.ige, a, W, 572. 

Insanity, if — . A', 1, 572. 

Bar to )t'he(, Deliv a.s, — Reason of the rule, W—B, 138, 139 

Naliiie of the d« l.i} oonU'iripl.i.tfd a-. b*'iiig i' -(•, 139 

Cruelts of pi I.H loner as a, in suits for flis.solnlii n of ni image, 141, 142. 

Reason of the rule as to deBCiliou being a diocreLiouar\ , ii, 142, 143, 
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Bar to (Goncludod). 

Petitioner's desertion a, in suits for dissolution of marriage, 142, 145. 

Wilful neglect of petitioner a, m suits for dissolution of marriage, 145. 
Misoonduct of petitioner a, in suits for dissolution of marriage, 146—150. 

Bar to suit. Petitioner’s cruelty or adulter> to bar suit under Act XXI of 186G, S. 26, 

653. 

Male potitioncr'K co-habitatioii with ouc of several wives to bar suit under Act XXI 
of 186C. B. 2G. 654. 

Bengal, Muhammadan Marriages and Divorces Registration Act, I of 187G, 769—792. 

Bengal Salt Regulation, Reg XVII of 1829, 831 — 833 

Bequest, of personal estate to the widow shall not bar her dowor, S. 10, 423. 

Bestiality, ground foi dissolution of marriage, 66, 67. 

Betrothal, Specific perforinance of contract of. if can be granted, F, 459, 460. 

What IB — Legal effects of betrothal in Hindu Law, X — K, 458, 459. 

Bigamous marriage, No alimony, R, 278. 

Bigamy, pioof of, for purposes of Criminal L.iw and Divorce proceedings, P—(^, 64. 
Proof of, R, 64 

When second marriage is void for consanguinity, S, 64 
When secon^ marriage has not been formally celebiated, T, 64. 

Taking place abroad, U, 65 
Adultery not presumed from, V, 65 
Condoned, revival of, Z, 118 

As grounds of decree of nullity of marriage, B 19 , 189 
Or consanguinity, clToct on marriage, G—L, 199. 

« Punishment for, among Paisis, S. 5, 303 

Second marriage contiactcd by a P> rsi husband while his hist wife was living, 
prior to the passing of the Ibiitiee Marriage Act, not punishable, R, 504 
Second marriage contracted bv a Parsi husband while first wife was living, prior 
to the passing of this Act N—V, 516, 517 
Punishment for, under Special Marriage Act, S IG, 552 
Bigamy coupled with adultery. What is. ili, 515, 516. 

Bigamy ivith adulter y, S. 3. 44 ^ 

What is, K, L, 64 
English Law, M, N, 64 

Proof of adultery and bigamy with same woman nccc'.sary, 0, 64. 

Bill, Forms in which, came before Council if guide in construction of Act-^, B, 14. 

History of the Divorce bill as to jurisdiction based on residence, C, 32, 

Births, General Registry ulliccs of, Deaths and marriages, 703- 705 
Persons whoso, and deaths arc registrable, S. 11, 705, 706. 

Registration of, and deaths, 705—713 

Duty of Registrar to register, and deaths of which notice is given, S 19, 709. 
Persons authorized to gi\e notice of, S. 20, 709, 710. 

Entry of, or death to be signed by person giving notice, S. 22, 710, 711. 

Grant of ccrlihcato of registration of, or doath, S 23, 711. 

Exceptional provision for registration of certain, and deaths, S. 2G, 712. 
Correction of entry in register of, or deaths, S 28, 713 

The Deaths and Marriages Registration Act, XVI of 1886, Amendment Act, 1890, 
759, 760 

Deaths and ^larriagos Registration (Amendment) Act, 1011, 761, 762. 
Registration of, Deaths and Marriages Army Act, 1870, 843, 844. 

Blind rn in, Atlidavit by blind or illiterate dc|oiieiits, I, 375, 376. 

Books, Govcriimoiit to provide seal and, uiidei Bengal Aet 1 of 1870, S. 0, 773. 
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Brahmo Marriage^ History of tho Special Marriage Act— Reasons for passing of the 
Act. 540-545. 

Principle on which Special Marriage \ct is based is one of religious toleration, Zi, 
M. 545. 546 

CoiiclitioDb upon which marriages under. Act may be celebrated. S 2, 546 
Oiiftof tho parties to uitonded marriage to give notice to Registrar under Special 
Marriage Act. S 4, 547 , Notice to be filed and copy entered in tho Marriage 
Notice Book, S 5, 547, Objection to niarnagc, S (>. 543, Piocedure on receipt 
of objection— Objector m.i} lilo suit. S 7, 548, CeitiJicate of liling of suit to bo 
lodged with Registiar, S S, 548, Couitiiia^ Hue when ubjoctioii not rcasonabio, 
S. <J, 549. • 

Mairiago how to he solemnized iindci Special Marriage Act — Place where marri- 
age ma> be solcmni/ed, Ss 11,12, 550. 

Rules and orders made uiidiir Act 111 of 1.S72. (Special Marriage) — (leneial, SJjB, 
Bengal, 557 . Bombavf537. 559, U 1’ 559, 560, Piiniab, 560 
litahniQ Marriage Act, The Speciil ISIairiagc Act, 1S72, 337- 560. 

British India, S 2. 497. 

Court in which suits to !»• bioiiglit uiidfi P.iisi Maiiiage Act— Wlieii defendant 
has kft, S 2G, 511. 

Bjitxsh subjects, abroad mairiage of — Kiiglish Daw, X A, 578, 579 " 

Brothel, Wife Jiving in a, It 104 

Brothers, Mamage between (wo, and two sisters not void, i\ 200 
Buddhism, Conveision of Christian to, MiTect of, J, 27, 28 

Buddhist Law, 1 lestUution of conjugal rights. Provisions of BudeUiist law lelatingto suiti 
for restitution of coi'jiigil rights, 254 
Burden oj jiroof, in suits for dissoluti'ui of iiiamage, V, 99 
111 suits fur iiullit> of niariiig<*, (/, l82^ 
as to lucid iutcr\al Opinion of Loid Thurluw, B, 573. 

c 

Canon Law, conipensntio ctiviinuin doctrnie of— Above doetriiio not applicable under 
• Indian Dixorcc Act, II -J, 133 
Caielessticss, Mere, is not neglect oi misconduct, It, 145 
Caste, Sec Convcrbioii, 

Loss of, No forfeiture of rights of property, 430 

Law flr linage which iiillicts forfeiture of, or afli'cts, lights on change of religion 
or loss of, to eease to be enforced, S 1. 44l. 

Loss of, Suc..ession under Oudh KsLitcs Act 1 of iHf/J, N, 441. 

Act XXI of 1850 intended to prevent the forfeiture of righti of others than those 
who are put out of, on .fcouiit of their riMinuiicirg (>r being excluded from 
religion— Case-law on the point re\icwi*d iP, 443, 444 
Degradation from, No ground of exelu^-’ion from niheiit.inec, K, 445. 

Exclusion from, for intrigue — Effect on civil rights, C, 447. 

]jOss of, —Hindu convert to Mahomedaiiism- Succession, V, 447 
Iios^ of,— Right to give son in adoption, X—Z, 447 

Hindu Law —Loss of, — Edect on right of guardianship of father, B -1, 447, 448. 

* Hindu Law -Los^ of— Right of guardianship of mother, J — L, 448, 449. 

Widow le-niariNing according to custom of her, if forfeits her rights, 466 — 470. 
Caste Ihsitbihiics Remoinl Act, XXI oJ IboO, 429--449. 

Ceiemong, Constituting valid marriago to have .same ebect on widow’s inarriago, 8 6, 

475 

Asir\ad, ol, vvliiiL i'>, (J, 499 

Eoiiii and, ot maiinge — Englibli Law, F, 577 
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Ceremony — (Concluded). 

if essential in B.imbaiidham, T, 807 
among Ndinbudn Brahiiiin^, F, 809. 

Certificate, and registry of m.irnagos under Parsec Marriage Act, S r>, 504. 

Penalty for omitting to hubscri be and attest, under E^irsi Mariiage Act, S. 11, 

807. 

Penalty for not registering, under Parsi Mirriagi' Act, S 13, 50? 

to be sent montlih to Ri.'gistr ir-(Jener.il, S. 55, 606 

Ollicors to whom Registrar-, in Native States shall send, S, 50, 606 

Registrars to ascertain that notice aiil, aio understood b> Native Christians, 

57. 606. 

On what conditions marri ige-. of Native Christians mav be eertihed, S hO, 607. 
Orant of, of marriage of Native Chri-.f.i.ins, S (U, 609 
* Forbidding b> false personation issue of, b> in. image Registiai -Pciialty, S. 07, 

612. 

Issuing, or marrying without publication of notice -Pcii.iU.y, S 71, 617 
Lssuing against authoriz<‘d prohibition --I'en.iltv, S. 71, 618 

Issuing after cxpir> of noLioo, or in case of minor, within fourteen da>b, after 
notice, or,iigamsb authorized prohibition -Ponaltv S 72, 618 
lasuiiig, or m.irrymg, without puhlibhing notue. or after eKpl^^ of, Issuing for, 
or solemnizing, main igi* w ith minor within fourteen di\b aflci iiulieo— Issu- 
iiig, auth in/ dl\ f n liivlden —Penalty, S 73, 618 6 9 
Unlieeii'.ed person granting, pretending to be lu*on-.ed— Penalty, S 71, 619, 620. 
of cert Mil marriages to lie sent for Secretarv of Slate, S Hi, 622. 

CiLant of, of registiatiop of biitli or de.ith*, S 21, 711 

Transmissiou of cei tilled copn*-. of »*^itili<.ates lu m.Mriagc regi&Ler to Regibtr.ir 
(leneral of births D aths and M.unage^, S J1 714 
Person objeciuig to icgisUatioii of Sainbandam may fjle i suit in .i CimI Court, 
S. 9, 818 — Rcgistr.itioii to he dela\ed pending fm.il dispo-.al of suit, if, of iiibti- 
tutiou is lodged Y^ith Registrai, S 10, 819 
Registrar to enter, of m.irnage in “ The ^Lirriage, Book”, undei M-ilab.ir Mar- 
riage Act, S. 12, *^20 

Certificate oj viamaiiv, under Special image Act, 6 13, 551 

Licensing of persons to gr.Mit, between Native Christians uiidei Christian 
Maniage Act, S 9, 58l 
Ceitified copy. See copv 

Tninsmission of cerlilicittjs in m.im.igo legi^-tei to Registrai (.leneral of Biiths, 
Deaths and Marriages. B H A 505 

Transmission of, of ciibiie-. m miri^-igo ccititic.ite hook to the Registrir-CTcneral 
of Births, Deaths .iiid images under tipeci.il Marri.agc Act, S 13-A, 551. 
of entr} m marriage iegi-.tor, etc , to be evidence, ti HO, 621. 

Dut> of Registrars as toaoiidmg, of ciitrie-. in register books to Registiar-General, 

S. 24, 711. 

Transmission of, of eiitrie-. m mairrigo certilieate book to the Registrar-Creneral 
of Births, deaths and m.irriages, S 29, 713, S. 31, 714 
SoJirches of lists prepared by Commissioners and grant of, of entries, S 35, 716. 
Chadar Andazi Mairiago by, between a Khatri and a Khatnni widow — Legitimacy of 
childieii of siieh marri.ige, S 457. 

Ouipel, The solemniziti m of mairi.igo must be in .iii established Church or public, or 
other registeied building, unless bv special licence i\ 576 
Charge, on husband’s pioperty for alinioii\, /J — />, 297 

Priorit} to pirtial estates, and specjaliU debts, ti 5, 422 
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C/iarj/e— (Concluded). 

Parsi Marn.ige and Divorce Act, XV of IRGS — Alnnon> on husband's immove- 
able property— Widow — Distributive share, I — c7, S22 
Charge oj adultery, and of the birth of the child, if eriu'lt\ , V, 75 
Chief executive officer, Fower to invest, jMth powers of Doeal (Jovernineiit under Parsi 
Marriage Act, S 5‘2, 531. 

Chief Justice, S 2, 497 

Chief Mahinwuinl Couits, riusoe. S IG, 509 

Child, Cri3clt\ to, if ciucltj to wife. A', 75, 76. 

Cruelt\ to, if cruelt\ to mollior /.', 78. 

Pr.i 3 er for custody of, of \oid m.iin.ige, M, 191 • 

Nullity suit, provision for, — liiigiwli Daw and Prael.ie'', h—O, 206. 

T*ow'or of Couit to make pruMsuui for, pot .illeeted b\ .igrc'ement betw'pon parties, 
7', 206. 

Necessai les procured foi ill iintonance of, M — f,), 226, 227 * 

To maintain — IMtcet of, in fixing alnnom, ,/ - f>, 303 

l*ow'er to order fettlement of wife’s pioperf\ for heneiit of busliand and, S. 31), 

311, 312 

Intc'rest of inf.int, pi otected ill matters of variation of settli'mcuits — Interests of 
inf.uil, sonietnu“s ,id\''rsel\ .illeeted- -I ’nljorii ehildiin’s iiiLfrests, Q — I’’, 333 
I’owei to ni ike orders as fo eiisf (ids of ni lilt for sop.n .il mn, S 11, 337 — Pow'oi 
to 111 . ike -lUc b oideis aftei d((.i(‘e, S 12. 337, 338 
Custods of, 337-359 

Power to make orders m to eii^tf'dv of, in suit-v for dissolution of nullits, S 43, 
338 

Power to m.ike such order*, .ifti i clccrc'e or eonfirmation , S. M, 338 
Who mas intciveni' in uei.ition foi eusl^ds of, f) - /., 340, 341. 

Interest of, primaril> < .ind for in lu.iknig orders is to eustod\ of, 717— O, 341, 

Of the, of the parties lindei i’arsi M.iin.ige \i t, 529, 530 

Settlement c'f wife s pro]i''it\ lot benefit of, endi'i J’.irsi M.irriagf* Act, S. 15. 530 
I jaw to apply to issue f»f in.irrMgi's inidei SiH'cial M. image' Act, S Jd 552 
dissolution of niamago ii'd to affect status or riglit of,^under Act XXI of 1H8G, 
S. 27. 654 
8. 2, 809. 

Maintenance of wife and, — l\ralahar Marriage Ac t, S 17, 821, 822 , 

(luarfliai^sliip of minor wife and, S IH, 823 
Childreu of annulled mnirini/e, status of, S 21, 204 
Chustian, Sec Native Christian^ 

Marriage Aiotwcen, and non,-Christi.an -Jj.aw' appln-iljlc* to, (f — li, 25, 26 
Conversion of, to I3uddhi«in — Klleet of, 27, 28 

Indian Marriage Act, 1872, 561, 640 
S 3, 571. 

Marriage of Act XXV of 18G4, 887 — 892. 

Christianity, Profession of, by petitioner .it time of presenting petition under Divorce 
Act necessary , 1", 23. 

• Respondent’s religion, not material, B, 24. 

Hindu convert to — Applieation of the Divorce Act— Conflict of rulings between 
M.adras and Calcutta High Courts, N — W, 26. 

Conversion to, or from, does not affect liabilities incurred by previous marriage, 

A-N, 28. 

Divorce Act, iIV of 18G9.) not applicable to Mahoniedan converts to J, 440. 

Suits for restitution of conjugal rights by a Mahomedan convert to, A", 440. 
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Christian marriage^ what is, C—E, 24. 

Conversion, effect of, on, C— 27. 

“ Marriage'’ — Refers to, 0, P, 39 

Relief provided for by Divorce Act only applies to, Q — C7, 197. 

Christian religion. Petitioner’s, should also bo proved m Matrimonial Suits, W, 99. 

Church, English Minister rcfu'^ing to perform ceremony of second marrin^c should 
permit use of his, S. G9, 396 

B. 3. 570. 

The solemnization of marriage must be in an C'ltablished, or public chapel or 
other registered building, unless by special licence, U, 576. 

Church qf England, S. 3, 570. 

Persons authorized to solemnize marriage other than Clergy of Churches of 
England, Scotland or Rome —Solemnizing marriage with minor within four- 
teen da>s after notice — Solemnizing marriage authonzodly forbidden— Penalty, 

' S. 73, 618, 619. 

Church of Home, S. 3, 570. 

Persons authorized to solemnize man i.ige (other than Clcrgjy of Churches of Eng- 
land, Scotland or Rome) —Issuing certificate for, or solemnizing, marriage with 
minor within fouitoen davs after notice — Issuing certificate authorizedly for- 
bidden — Solemnizing mainage authonzodly forbidden — Penalty, S. 73, 618, 619. 

Church of Scotland, S 3, 570 

Persons authorized to solemnize marriage (other than Clorg\ of Churches of fCng- 
land, Scotland or Rome) — Issuing certificate, or m.irr>ing, without publishing 
notice, or after expiT> of certificate — Issuing certificate for, or solemnizing 
marriage with 'minor within fourteen da>s after notice — Issuing certificate 
authonzodly forbidden- -- Solmnizing marriage authorizedly forbidden— Penalty, 
S. 73, 618, 619. « 

Civ, Pro. Code, Provisions of the, as to enforcement of decrees for restitution of conju- 
gal rights, B -D, 238, 239 

Code of Civil Procedure to apply to proceedings under the Divorce Act, IV of 18G9, 
S. 45, 359. 

Provision of the, with regard to suits by or against minors and persons of 
unsound mind, 363 - 366 r 

Provisions of the Code of the Civil Procedure regarding adjournments, V, 879 , 

380. 

Provisions of the Code of Civil Procedure relating to appeals to the King in Coun- 
cil and principles and practice governing the same, P, 383—394 

Applied to proceedings under Parsi Marriage Act, S 40, 528. 

Applied to proceedings under Act^Xl of 1860, S. 22, 653. 

Clergy, Persons authorized to solemnize marriage (other than of Churches of England 
Scotland or Rome) — Issuing certificate, or marrying, without publishing 
notice, or after expiry of certificate — Issuing certificate for, or solemnizing, 
marriage with minor within fourteen days after notice — Issuing certificate 
authorizedly forbidden —Solemnizing marriage authorized forbidden — Penal- 
ty, B. 73, 618, 619. 

Clergyman, English, not compelled to solemnize marriages of persons divorced uf 
adultery, S. 58, 395. 

Closed doors. Power to close doors in proceedings under the Divorce Act, S. 63, 378. 

Suits with under Parsi Marriage Act, S. 38, 527. 

Co-habitation , Resumption of, after decree for judicial separation — Effect, Y, 228. 

Male petitioner’s with one of several wives to bar suit under Act XXI of 1866, 

' 26, 654. 
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Collmion, Danger of, to be guarded against delay, I , 99 

In suit for dihsolufcion, Court to be satisfied of absenoo of ooniiivance, etc , S 12, 

106. 

Dismissal of petition for dissolution on ground of, etc., S 1.1, 121. 

PiiTiciplc on which, is discouraged, B — D, 122. 

Ohiect of the provision against, 122 
What is, 111 Divorce Courts, Y — A, 122. 

122—126. 

Ill one suit docs not bai relief in another suit, 123. 

Ill presentation of petition for dissolution — English and Indian Law, G, 128. 

No, between respondents, J, 123 • 

Parties concurring to got up evidemo i)f the ease, if, //, Af, 123. 

What amounts to, 124, 125 
What does not amount to, 125, 126. 

Ellect, 11, 128. 

I)ecroaR for dissolution to be nisi, S 1C, 153, 154 
Sec 175. 

Suppression of facts not .sulficient to establish counteL-chargo may be, K, 176. 
Stamp on petition under Divorce Act — Petition to state absence of, or conni- 
vance— Statcnu utfs t«i he vanfied, S 47, 360 * 

Comms\ioners, Appointment of, to examine registois — Aet VI of 1886, S. 33, 715; 
Duties of, S 34,715,716. 

CownuissiOH /or ernminatum of ivitncss, -ludge to order commission to issue for oxamin- 
at.ioii of exempted persons, S. iO, 652 
Commiiiiicntwii's diiutuf imurh, u' pntilegod, F, 377 

(iovipen^atio cyiminum, ductnne of, Canon lAw— Above doetnne not applicable under 
Indian Divorce Act, 11— J, 133 
Compoundinq oj suits, for Aissolutioii mariiage, 77. T, 58 
Comproviise, Agreement to, suith for disSJilutioii of marriage. J, 58 
of suit, practice as to, G, 208 
Condition ptecedent, to an oOcr of condonation, L, 117 
Condonation, Condoned adultcr\ and desertion Kevival of. A, 80 
Revival of condoned crucltv by siibsecjiieiit ciuulty, D, 80. 

AcU that would revive cundoiind oflenees, C, 80. 

Condontid adultor\ revived by undue famdiaritioB with stranger, D, 80. 

Harsh treatment revives condoned crueltv, E, 80. 

Revival of former acts of crueltv by subse(|uent threatb, F^ 80. 

Ilabituaf unkiiidnoss revives condoned crueltv, G, 80. 

Revival of condoned cruelty hj adulterv and cotidoucd adultery by subsequent 
crueltv, Z, SO. 

Coimivance and, di.stmguishcd, Z — B, 108. 

Connivance if criminal— is often noble, C—D, 109 
what constitutes, F — P, 114, 115. 

114—120 

implies knowledge of the oilenco condoned, Q, II, 115 
More desire to condone is not, S’ 115 
Principle of the doctrine of, T, 115 
Motive for, F, 115. 

by wife, and, by husband— Difference, V-'Z, 115, 116. 

IS question of fact. A, 116. 

Evidence of, B D, 116. 

126 



XIV 


INDEX. 


Cofidonaticni — (Concluded) . 

need not be specially pleaded, E, 116 

Of wife’s adultery — Elloct nn husband's daim for d-imaftfs .isainsi co-iospondont, 

F, G, 116. 

Always assumed to bo conditional, H, ll'd 
Presumed to be conditional, 116, 117 
May be expressly made conditional, J, /v, 117 
Condition precedent to an offer of, L, 117, 

What amounts to, 118, 119. 

What docs not amount to, 119, 120 

MaZltors of discrotionaiy bir being condoned —Effect, P —U 131 
Counter charge against petitioner, if barred by, F, 133. 

When the adulteiy is committed b\ p'^tifeiouer to the knowledge of lespondent, 

€ and bj him or her long since pardoned and condi)ned, pel itionn 's .idiilter\ 
excused and a decree passed for dissolution. 135, 136 
Cruclt> condoned— Eflect, D K, 141, 142 
Condoned ojjence, revival of. See Revival 

Cond7ict, Of husband held to constitute coiiiiivaiiLc, 110 — ll2 
Of husband hold not to (‘onstitutc connivance, 112, 113. 

Of wife held to constitute connivance, 113. 

Of wife held not to constitute connivance, 113, 114. 

Misconduct of petitioner a bar to relief in suits foi dissolution of marriage, 146, 
150. 

Conduct of husband, Custody of wife -Disci otion of Court, Q — S, 254, 255 
Conduct of petitioner , Conducting toadultcrv — Jpst and UMhonablc cause for desertion 
Drunkenness of wife, S. 143. 

Cofiflrmation, Of decree for dissolution bv histnct Judge, S 17, 176, 177 

District Judge passing decree for dissolution of inini ige, subject to, with costs 
against respondent — Power to oxiioute docroe as to costs before, h, 180 
Decree for nullity of maniage, bv High Court — ir-ticc - I’rocediiro, P 181 
Of District Judge’s decree of nullit}, S. 20, 203. 

Confirmation of decree by High Cout t. See CONFIRM VTION 
Conflict of law, Arising out of S, 21 of the I )i voice Afcb IV of K, 205, 206 

Conflict of rulings, Hindu convert to ChristianiU — Applicatifin of the Act between 
^ladras and Calcutta High Courts, S — TP, 26 
Connivance, Suit for divorce — Prostitute, O — Q, 104. 

In suit for dissolution. Court to be satisfied of absence of collusion, etc , S 12, 
106. 

How differs from being “ accessor? lo, ” J, 105, 107 
Meaning of, L, M, 107. 

What constitutes, N^P, 107. 

Implies corrupt conduct, Q—S, 107, 108 
Conniving at meaning of, 107 — 114. 

Passive, — Effect, T, 108. 

Extreme negligence ma> amount to, U, 108 

Party conniving need not bo accessory before the fact, W— V, 108 

And condonation distinguished, Z — B, 108. 

Is criminal — Condition is often noble C, D, 109 
And being “accessory to” distinguished, E, 109. 

Not to be presumed easily, F — E, 109, 

Of adultery with A bars relief in respect of adultery with B-l — K, 109, 

* Peed of separation— Presumption of, L, 109, 
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Con7ui;ancc- (Concluded). 

Proof of, il/— O, 109, 110 - 

Consi'nt Riven iii ( niisidcration of an allowance constitutes, P, HO 
Conduct nf hu'ili.ind held to constitute, 110—112. 

I'X.imples r)f, 110—114. • 

Conduct of hush.ind held not to constitute, 112, 113. 

Conduc L of wife held to con-^titute, 113. 

Conduct of wife held not to co istitutc, 113, 114 

St.iinp Oil petition under Divorce Act — Petition to state .ibsoiico of collusion or 
^L.itcnicnts to he \criliod, S 17, 360. 

Conmqinmty, See AFI-INITY. 

See PKOHir.TTKD DKdhllKS. 

Piohihited depiec-. of, or .iflinity contempl.itod by the law — English law and 
Indian, K — J, 63 • 

Void and voidable niairi.iRGs — DilTereiicos— Relalionship by, E, F, 108. 

IJiRaiiu or, elli^ct on ni.iiiiaRe, (i — 7^, 199. 

and .iflinilj — K hrIi-^Ii law— and allmity before 5 ilL 0, Will, 4, c.. 54, S. 2, G— i/", 
574. 

Conyenty W.irit of, of the pailN do-,orled is iiccossars to conrftitutc dwcrtion, 89 — 03. 
Rivi'ii in « onsideiation of an .illowanee eoiisl itutos i-onnivance, }\ 110. 

In-.iiiil.\ .iiid vv.iriL of, effed of, on marriage, A/, N, 199 

Want of real, U\ one uf the parties, cliett <»f, on mainage, U, 203. 

<>rder b\ , ol aliinuiiN, 7v, 309 
to re-niariiage of minor widow, S 7, 476 

liifaiiL in.iniaRe ainoiig^.t Patsis* (jf l.ithei oi guaidiaii — may ho implied, E — G, 
500—302. I 

Want of,— Elk'ct ol fone oi fe.ii on marriage, K, F, 374 
Consent of imrtieSj cannot ^uiiei jniisdictiori, .1, 35. 

CuHiitt uUwn, ol Act', 3—16 
of words and phia-.i-^ 
feueWOUUS \N1) PJIH\Sl,s. 

Consulif vuniinqcsy Sa\mR ol, Act X\ of ISlii, S. ri7, 625. 

Convihii JiLiituKic ..!( C SI Jl. .ind 12, \ i» . ( <»l, 841 

Consiiinmttiion of inaiJiaqc, Noi iiLu’'S.ir\ to constitute adulter\ , D, 60. 

I’raetif.fcll} impus-.ilde 1'Jh‘Lt- on mamage, V. 189. 

Control ty Aliiiiiage, how' dillei-^ fioni othci , i/— A , 38, 39. 

Si'paraled wih- deemed ^piiisLei l.u i»uipn-.i . ol and uiiiig, S. 220, 221. 

No niiil y> uiloi. e niaiii.iRi* oi ai'-.iijg out id mamage when husband under IG, 
Ol will undei II xe.n — I'ai i jMaiiiae,e Ail, S J7, 527 

uoiiec) Sion, SceCAhTr 

KlJeet of, on Mahuiiietl.in inaiiiaRc, A, By 27 
effect of, on Christian nirfiriage, C—K, 21 y 
ol Chrialiaii to liuddhism— Kflccl of, 27, 28. 

to or from Chiistianit\ does not affect liabilities ineurrod by pievious marriage, 
. K—N, 28. 

Ill 18 . 39 , effect of, on rights ol inheritance, M, 429. 
in 1815, cff'M t ol, oil rights of ii lierit.ince, Ny O, 429. 

Degradation liy apostacy does cot dissolve marriage tic among Ifindu-s, ii— V, 

430 

Piovi -I'Jii- "1 the Hindu Law ah to the elteit of, on the status of marriage, TV, Z, 
430, 431 
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Conwrsion— (Cjoncluded) . 

EfEect of change of religion on claim for restitution of conjugal rights among 
Hindus— Act XXI of 1650, (?. H, 432, 483. 

Change of religion by cither spouse justifies desertion by the other— Hindus, 
I- A'. 434. 

Effect of, on right of inheritance under Mahomedan Law — Act XXI of 1850, N, 

435, 436. 

Provisions of Mahomedan Law as to the effect of change of religion on the status 
of marriage, O— G, 436—439 

E^ect of, on the status of marriage according to the Mahomedan Law — Extracts 
from the writings of Muslcm jurists, H,2. 439, 440. 

Divorce Act IV of 18G9 not applicable to Mohomedan converts to Christianity, 

J, 440. 

' Suits for restitution of conjugal rights by a Mahomedan convert to Christianity, 

X, 440 

Effect of change of religion on the obligation to maintain relatives under the 
Mahomedan Law, L, 440 

Apostacy — Dissolution of marriage— Singha Jats of Tarn Taran— Custom in 
Punjab, Af, 440. 

Law or usage which inflicts forfeiture of. or affects rights on change of religion 
or loss of caste to cease to be enforced, S. 1, 441. 

Effect of, on relationship of parties — Hindu Law , f 442 
Rule to regulate succession of Hindu after, X—Z, 444 
Effect of, under Hindu Law* prior to Act XXI of 1850, 447. 

Decree in ca.se of male respondent refusiiVg to co-habit on grounds of petitioner s 
change of religion— Act XXI c/ 1860, S 17, 650 , Decree if respondent so 
refuse m case of uncoii^ummated marriage, cither part> being impubos at time 
of marriage, S. 18, 65i. 

Proof of marriage and desertion or repudiation of petitioner in consequence of, 
S. 21, 652, 653. 

No appeal under Act XXI of 1860 but Judge may state case raising question 
whether, has dissolved marriage, S 29 , 65^ , Case to .state necessary facts and 
documents, and suit to be stayed, S. 80, 655 ; case to be decided by throe 
Judges, S. 31, 655. 

Coiiuwf, Hindu, to CliiistiaiJitN — Application of the Act— Conflict of -uliiigs between 
Madras and Calcutta High Cuuits, S—W, 26 
Privileges of, which would interfeie with the auLonnmv of caste, 6', 442, 
Application of Ai-t X\1 (jf 1850 hens of, .1 — C’ 444 
Lobs of caste — Hindu, to '\lahoiiiediiiism — Siuee^sioii, r, 447 
TheNatixe Goiivert’s Maiiiagc Dis'^olutioii Act XXI of 1806, 645—659 
When, deserted bv his wife ma> sue fnr conjugal society— Act XXI of 1866, B. 4, 
647, When, deseited by her husband may sue, S. 5, 647. Court in which suit 
shall be brought, 8. 6, 647, 648. 

Conmcfion, Proof of rape— Proof of, for rape not sufficient, X, A, 66 . 

of husband — Consequent break-down of wife’s health— If cruelty, X, 76. • 

Wife’s for felony, no bar to granting alimony pendente hte^ A, 278. 

Copy, See Ceiittfied copy. 

SearchOiS in register book and, of entries, S. 63, 610. 

Solemnizing marriage with minor within fourteen da vs with authoiity of 
Court or without bending, of notice —Penalty, S. 71, 616, 

Searches and, of entries — Act XV of 1872, S 79, 621 
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Copt/— (Concluded). 

of entries to be admissible in evidence, S 0, 703 
Searches and, of entries in register bookti, S. 25, 712. 

of entry to be given to parties, S 12, 775 , Index to be kepi under Bengal Act 1 
of 1876, S. 13. 775, 776. 

Co-respo^deni, Respondent and,— Onr may bo found guilty of .idultcrv and the other 
not, 2l-C, 60. 

Adulterer to be, id suit>. lur dissolution of marriage, S. 11, 99. 

Reason for making alleged .idulterer a, C, 100 
Reason for making alleged adulteress .i, D, 100. 

All alleged adulterers to be made, II, J, 201 * 

Alfidavit to dispense wdh, Practice .is to, P^U, 101. 

Discretion «)f Court to dispense with, English and Indian Law — DilToroncc, D, 
103 • 

Delay, no ground to di'TpeiiBe with, F, G, 103. 

Applications to dispense with. Practice as to, H, 103. 

Affidavit in support of motion to dispense with, I, J, 103. 

Right to be heard in appeal, M, 104. 

Petitioner knowing the name ol adulteier oven when wife is leading the life of a 
prostitute, T, L’, 104. 

Death of, whilst suit is pending— J’ractice, /•/, F, 106 

Condonation of wife's adultery — EdecL on husband’s claim for damages against, 
F, G, 116. 

Death of lespondcnt and, 156 • 

Damages and costs again^st adulterer, 262—271 

Damages against adulieiei -MeasU|e ol d.imagcs, 263 — 271; Circumstanccb 
which tend to reduce, 267 , 'Ihose whu h tend In enhance them, 268. 

Older as to the payijiont and diBp'isitmn of d.iiii.iges against adulterer, 26B — 270. 

Practice in claiming damages ag,iirist adulteier, 270 

AmcndmcnL of petition .lS to claim for dam.iges --addition of, C, D, 270. 

Claim for damages against adulterer without claiming dissolusion oi judicial 
separation, -f, 270 

Cnjrection, of entr^ in register of births m deaths, S 2H, 713. 

Cu}rectio7iof errors, S. 7S, 620, 621. 

under Act VI of 1880, 713. 

Costs, See AITENDIX IV, 913-935 

Contents of decree foi dissolution >»! in in i.igc— Custody of children, L — P, 

173, 176 

Intervonoi when eoiulemned in, f,/. A', 176. 

Di-.tri(.t .Tiidgc passing duiicc he (IismiIuLhio of main.ige, Rub)ei-l to < Miitirraatioii, 
with against respoiiduiit — Powci In o\eLut»' dcTfea.ln lefuic Lonfirmation, 

L, 180. 

Damages and, against adulteroi, 262—271. 

Power to order adulterer to pa\, S. 15, 271. 

Alimony, If', 296. 

* of adjournment, fV, 379. 

Suit for divorce husband liabilify for wife’s Rule of English Law applicable to 
Parsis, C — H, 314. 

Coiinter ajildavits, time for filing, J, 373 
Counter Cftartjes, Pleading, V, fP, 121. 

Duty of Court befoie pronouncing decice nibi, A, 121 
Against petitioner, if barred b\ condonati-iri, F 133 
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Counter — (Concludod) . 

Counter olaim of .xdiiltor\ -Alleged adulterer may intervene, D. 152 
Suppression of f.nfcs not sulfiL’ieut to establish, may be collusion, K, 175. 

Court, S. 3, 43. 

S. 2, 497. 

Of Fau|d.iri Adabit mav pass sentence of death in ceit.iin cases under Sati 
Regul'ition, S 5, 837. 

Court-fee, Petition foi divorce, Q, 59. 

Court beal, under P.irsi Marriage Act, S 20 , 510 

C\f tenant, in mainagc settlement — Edcct of, F, 219. 
liJUdct of, 111 separation deeds, 261, 262. 

('Ovenant not to sue. Effect under the Indian Law, U’— V, 260 

t Separation deed containing a, for restitution of conjugal rights — Etfcct, Z — A, 
260, 261 

Cttminal conversation^ Par of suit for, under Divot cc Act, S. Gl, 398 
Cross-jitayer, Gases where aflirmative relief wixs allowed on, (J — Y 151, 152 
for judicial separation, A’, T, 152 

Case*, where .aihrmative relief was not allDidod on, Z—k, 152 

for alhrmative relief — Petitioner not allowed to withdiaw petition, K, 153. 

Notice of withdrawal of petition no b.ir to allirmative relief being pia>cd for by 
respondent, F, 153 

Amendment of answci bv adding a, (/, ll, 153 
Cross-.sMite, Conduct of suit to whom giV(‘n, 151 

Cruelty, Decree of judicial sepaiation granted on ground of, Divorce on ground of subse- 
quent adiiltrr\ , C, 59. 

Decree foi judici.il sepaiation gr iiitcd on ground of husband’s adultery — Divorce 
on ground of subse(|ueiit, V, 59 
Conduct short of lapo mas amount, to, B, 66 
What IS, N, 87. 

Wli it constitutes legal, (1,67 

What ( nnsti tutu"' legal, — tbiso-law’ roMcwed, l^R, 67 — 69, 

ace 67—80. 

'Pests to dotcrniino wb.it is leg.il, I - 11, 69, 70 
(-1 round of interfeicnce b\ Court in cases of, D, 70. 

Text of, Acts must he -^ueli is to render further co-habitation unsafe, A, 70. 
lu di'i.ciiiumu'’ wbetiu'i .in .u t i on titutc'., icgaid mu-^t be had to the status of 
till' p.Mlie,, Z — P, 70. « 

(’niiimitted I'N .111 111''. Ill' piiMiii. F — If, 70, 71 
1 . .1 question l.i' L, A , 71 

Un the part of the wifi — Piotection of husband, L, M, 71. 

EMdence of, W-Y, 72, 73 
Acts amounting to legal, 73—76 
To children, if, to wife. A', 75 76. 

Acts not amounting to legal, 76—78. • 

To child, if cruelty to mother, 12, 78. 

Acts that amount to, uiulor spccidl circumstances, 78—80. 

Rcviial of condoned by subsequent, Ti, 80 
llaish treatment revive^ condoned, F 80. 

Reiival of foiuier acts of h\ sabsequcnl threats, F, 80. 

Habitual unkindnts- reiryts condoned, G, 80 
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Cr?^6Z^i/— (Concluded) . 

Revival oE condoned by adultery and condoned .iduUciv by subscfiucnl, /, 80. 

Condoned revival of, \V, 118 

And adultery— Revival of one by the ..ther. A", 118 

Of pctitirmei as a bar to relief m auiU 1 )i di'<isolutioa of m.iru.i^e, 141, 142 
Ciftidoned-IClTect, D,H, 141. 142 
What amounta to, F,(r, 142 
Plo.idin*;, Jf,7, 142 

Wife’s drunken liabits IjciiiR theciusc of liu-.band's, J, 142 
Adultery and, 152, 153 

Docrei* of judicial separation obt.-iired fir, Evidence of 7, 209. ' 

Judicial separation on ground of wife’s, — Aliinou/, C, 308. 

Competence of husband iiid wife to '^ivc c/idcncc as to, or desertion, S 52, 376 
Wh.it n Icg.il, ainoni', P.irsis — Kngli'.h Jjaw how f.ir helpful, V — V 517, 31C^ 
Petitioners, or adulters to bar >uit undn Act XXI of IHGO, S. 25, 653 
i'ulpahle homicide. Person, ibctting ^aerilice guiltv of. S. I, 837. 

Custody, Powei to make rjideis.is to, of children in -.uil fir scpii.ition, S II, 337, 
Power to make such orders .ifni*r d«‘fTi‘C, S 12, 337, 338. 

Power to miiko orders .is to, of childien in siiit-, f.)r di .soIiiLioji of iiullitv , S. 43, 
338-1 'owei to make sin h orders .iftcr dei rcr or corilirin.iLion, S U, 338 
Whom'i\ intervene in pctiLioii foi, of ihildrcn, l)—L, 340, 341 
of register-book, S. 55, 606. 

Custody of chiUheii, Pra\er (or, of void niarriaee M, 191. , 

Interest of children pni" niilv e.ircd for in in.il mg orders ti^, A/— O, 341 
Innocent party piima facie ent.Ued to, 341—344. 

Principles on which Courts Act jm ma^.iinf oidcis as lo, 341—348 
337-359. 

(luiltv pait\ gonoi.iUv mrt grvon — (l(‘n“rall> guiltv p...*ty not to bi' given — 
I'lxocptioiis to the aboxe lUle, 345 — 347 
Case where both parents .uo unfit -CustodN gi\cn to t third person, 347 
•imp.iitial custodians pridcrrcd m unking orders .is to, 347 
Subsequent variation <>( oid«'r .is to, 7’, 348 
Intciim orders regaidmg, and sk ci*ss to childioii, 348 -350. 

Prar ticf and proicduic in making orders a- to, and .u i css to f bildrrii, 352-359 
yignScnV htc under P.irsi M.irriagc Act— Urdcis .is to, alici bii.il decree, S 11, 
529. 

Custody of ivifc. Conduct of husband— r)is«Teti«»n of Court, -X, 254, 235. 

Custom, Rc-iiA.rri.igc .iceorditig to, .and indcpcndonth - \ci XV of IH.OG -Applicability 
of Act, K, 453 

Validiti\ ut widow rc-marn.igc — (i>in.sti«»ii to he dc« ided not 1)>, but by the Act, 

Q. 457. 

Against ro-marri.igc of widow— Coticurr cut linding of lower Courts— Pinding 
cannot be (questioned in sc( ind .ippcal, IP 458 
• ;fjm(iu w'ldow re-man Miig .icrordnig to, — Right to succeed to her son’s ostatc, 

J, K, 464. 

Widow rc-ni.irrymg according to her caste if forfeits her estate, 463 470. 

Customs as to widow marriages in tlic several }*roviriccs of India, 477 — 492; 
General, 477—478, Borar 478—479, Northern India Bcng.il, 479—480, 
Bohar, 480, Bombay, 481—484, Burma 484, Central Provinces, 484,488; 
Madras 485-487 , N.W.P. 1S7 . Rajaputana, 487 , 488 , Punjab, 488-492. 
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Damages^ Condonation of wife's adultorv — Effect on husband's claim for, against co- 
respondent, F, G, 116. 

Husband ma> claim, from adulterer, S. 34, 262. 
and costs against adulterer, 262 — 271 

against adulterer — Measure of, 263 — 271 , Circumstances which tend t& reduce, 
267 , Those which tend to enhance them, 268. 

Order as to the payment and disposition of, against adulterer, 268—270. 

Practice in claiming, against adulterer, 270. 

Amendment of petition as to claim for, addition of co-respondent, C, D, 270. 
Cld'im for, against adulterer without claiming dissolution or judicial separation, 
F— 7. 270. 

Settlement of, S. 39, 312 

. Variation of order regarding apportionment of, 'L\ 313 
General principles as to apportionment of, U — 7^, &13y 314. 

Deaf and dumb deponent, afhdavit of, B, C, 376 

Death, of co-respondent whilst suit is pending — Practice, E, F, 106. 

Delay in expectation of respondent’s is reasonable T, 141 
respondent and co-respondent, Z, 156. 

Of either party while protection order or judicial separation order is in force— 
Effects on rights of succession of the other party, M — Q, 220. 

Of innocent party pending suit — Effect, E, F, 318. 

Of guilty party — Effect, (r, 318. 

General registry offices of births, and marriAgcs, 703 — 705. 

Persons whose births and, are legistrablc, S 11, 705, 706 
Registration of births and, 705—713. 

Duty of Registrar to register births and of which notice is given, S. 19, 709. 
Persons authorized to give notice of S. 21, 710. 

Entiy of birth or, to be signed by person giving notice, S 22, 710, 711. 

Grant of certificate of registration of birth or, S. 23, 711. 

Exceptional provision for registration of certain births and, S. 26, 712. 
Correction of entry in register of birth', or, S 28, 713. 

The Births, and Marriages Registration Act of 1886, Amendment Act, 1890, 

759, 760 

The Births, and Marriages Registration (Amendment) Act, 1911, 761, 762. 

Court of Faujdari Adalat may pass sentence of, in certain oi> scs under Sati 
Regulation, S 5, 837. 

Registration of Births, and Marriages Army Act, 1879, 843, 844. 

Debt, Separation by husband because of*wife running him to. Desertion.— T, 143. 

Wife’s liability for post-nuptial, S. 8, 671. 

Husband’s liability for wife’s, 679, 680. 

Deceased imfe's siste? , Marriage with — Roman Catholic Christian of Indian domicile — 
Marriage valid, when, C, 200. 

Marriage with, or half sister— English Law, V — 2?, 200. 

Declaration, by parties and witnesses under Special Marriage Act, S. 10, 549. 

Decree, Enforcement of and appeals from orders and, under the Divorce Act, S. 55, 38^. 

Moaning, N—Q, 881. 

Decree absolute. See DECREE mst. 

Petitioner not applying to make. Effect, A, 156. 

Effect of, on the status of wife C, D, 156. 
effect of — It operates as decree in rem, 156—158. 

Time from which, takes effect, 0, P, 158. 
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Decree ftb^olute—(Conohv\tid) 

Who o.in apply (or, 159 
Timu fi)i m.ikniR, 159—162. 

111 apphinii f'»i, 162 — 164 

< '>nliriTi.iLi.in nf ik'i roc for cliv^oliit mn l»\ Distnct S. 17, 176, 177, 

AppliLMlioii to iTnk.‘, -Vrrc.u^of .ilnuoiu, B, 279 
Decyec Int (Ii^vilutumof boo Disson’ riON OK MVKUIA( 3 I-' 

Coiirlj in i\ .iLtacli ( t«» in'ilvinij of .v, A”, V, 128, 129 

Korin oi, /, 129 

C.i^c, where, w.u 1,0.1 Ml I'll, IS!. 132 

where thc> well imt pram d, l3i • 

wheio petitioner’, idiilU'r\ .^.i, e\. n .. d .nid dociee in.ido in pehtioncr’s 
fivoui -Whore till .i-Iiilterv is (o.Minit.fed m ipiioianee of f.iet— Where the 
.nliillciN I- (iiimmiltd to l^olol.Ml(. ol I.iw, 134—136. 

\Mi( lu the adullei \ i .( i»niiiiil.ted in i ori'-eijueiK c of tho violenic did thieats of 
the hiislj.inl, ]»ci i' Inner .idu1te*\ i- e\i Used .ind dooreo passed for dissolution 
i2, .S\ 135. • 

\\ hen I he lUlllltei , ■ eiiiiiliiil leu li\ petltinnei lo Lhi l.riowledpo of rospondeiit, 
■ind h\ him or Ijei Iniip sine e pndoned .md eimdoned, potihniK'r’s !idiiltcr\ is 
exoiisi'd ind .1 ilei rei ]i,i<.M‘d for ili^ linlion, 135, 136. * 

Decree lor dissoliil .n were er.iiilid to llu hiish.ind, • .ises where, 136. 

I>eoret‘s foi dissohit.ioii wen* relused to lh< linsband, e,i-,cs vvheto, 136, 137. 

Dei lees foi dissolution weie ei.^nted I . the wife, r asi's w’hore, 138. 

Dei rees lor di--.oluLion wi i. n fused to wilt*, i .ise whore, 138. 

hence t''K /iidicint f-epnfittmjL See 1 1 ,!)»( 'I \ti SKI* \ini’in\ 

I'hn.il, ( onti'ul.s ol , 212. 

Ke.ninption of i o h ii.M.,ition ifler » V, 228. 

I .tlei t of, in pie\ loll'., Milt , .1 , 212. 
lies el il of, 228 

i’(‘tition for leu t ,il ol, oiil.enl <. ol 1, 228 

hener In festitulion ol . Se, Iti-'s riTU'J ION Ol’ (lOMUdM, KiohTS 

hc( HC in iL'ni, JJeerie.i I'.olnte, eller t of -h opi r il< i... 156 — 158 
Ihnvenisi Sis DK( IlKK MisOLUTi: 

L'oiiiiLi r i li.iipe- — Diit\ of (’our I i>i onourii inp. A', 121 
Divii'e^. fo? di'".oliili(in to he Jiisc— ('olln-ion, S. lf>, 153, 154. 
elleet i^f on ".ml, Jj 155 
Ilsolleil O', the ni.im.iMe, M 0, 155 

(’oiiLinii.iiii e of m.i» 1 i.ipe between, .iiid dei rei ihsolnle, 155 

Joes iiift I onf»M liheiU to leiii.ii r \ , .S', 155 
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e\cnvsf.,l and a dcciee jias^i-d foi dishului ion, 135, 136. 

Deeiee-. foi dissoluLii -n wcil i^ranii d ‘o the husband, eii'.e'> where, 136. • 
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(fleet of, on sint^ot, 138- l41. 
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Dissolution of Marriage — (Coiidudod). 
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Copies of entries uiidei Bengal Act 1 ol lS7i) to he sent month! v to Registiar of 
district, S 22, 777. ^ 

Divorce, See DISSOLUTION OF MARRI\0K 
in Hindu Law, K-l—I, 27. 
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Difference between alimony granted .ilici judpial scpaiation or after, K -*V, 298, 
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Domicile, Jnrisilicfcion of Court to grant divorco— not test of jurisdiction, Q -T, 28, 29. 

Jurisdiction of Ijnglisli Courts to pronouiiK* decree of divorce if hiiNcd on, Eng- 
, lish law, r, r, 

Rule*^ for determining th( , of <i poison IV’, X, 34. 
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M.itnnioin'.il, s.miJ' .is ordin.ii\, 0, 35 
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\Mf. , r, 197. , 
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Don 07, <\cr. \X1\ of 1H‘U), 410 -424. 
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L. iw ol, p.iit of the l.iw of iidient.iiiee, 1\ 414. » 

Dower Act XXIX of ]S‘V)— wli.it is, T, I , 414, 415 

J'i.irh histoi\ of the Law of, I , 415. 

In EiiL’l.ind priwioiislv to the p.issii.g of ilu I>oworAcl, ’ .iiid 1 Will, IV, c 105, 

415 417. 

Tudor the Dowel Act, '1 .uio 1 Will, I\ ^05 lointuie. A, 417. 

Assignifienl of, f / — 418 

Right of, liow defeated under tin* Di>wtr Ait } .iiid 1 Will, IV,c 105, jV — Q, 

419. 

Right of, how defe.ited • Joniluie, ll — T, 420. 
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No, out of est.iti’s di.spo-.ed of, S. I, 421 
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Sh.il! he subject to lestm laoiis, S .S, 422. 
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Ehires^. Threat or, effect of. on marruge, M 202, Q, 203. 

Or fi.iud, effect of, ou iiurtiape, D. 578. 

Puty of Judqe, to satisfv hiimelf that petition , t ii not accchsorj, K, Wl. 
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Earniiiqt, Maviicd women's, to be their separate property, S. 4, 664. 

^Ifirnod Women’s Wjiri's and, 664 — 666. 

Eccleaiasticnl Cnuit'i, Alimom i.rulente htc^ when pas.ible - pr.ir'tu’c of, J, 274 

I'^acts to be e-^tabli'ihed bjfijie alimonv nn be granted — F^i letiro of, 

L- T, 274, 275. 

EcclesKt Stic til lnu\ Pirsisnol sunject to, IC, F, 494. 

Enforconwnt nf decrees, ni ffleis mad»' heroiiifore bv Snpiomt* or High (lonrt., 5 , 51. 
Enforcement of ordei , J-n alinioin penientc iitc, 289, 290. 

EnfoTCcricnt, of aodappeiH from oiJors ind dotieos under the Divorce Act, S. fiO, 381. 
Enqlish authanfies, \.il\n' fd, in nitcipioting Tiidi.in V — A", 8. 

Knqhsli CmzWs, Deerer*', of Indim Courts, if can be re. >gni/cd b\ , Z , 41. 

English Dinner i\)mt R<il Divoiee iJonrt lialc-. iin li*i England, 855—878. 

Enqlish TjOio, Jiirisdictnni r)f ^Jrlgh‘^h Com I, *5 to ])ron(nince deeree of divorce is based on 
domicile, r, r, 34. 

Residence falling short of domicile will not confer )iirisdie‘‘ion under, ll, 35. 
Divorce on what grounds olitainalde. It, 55. 

English decision to be referred in deciding whether an ai t constitutes desertions, 

y— C, 82. 

Administration to \\if('d\inp .iffer .i ]ndieial separation or protection order, Z — D, 

178, 179. 

Void<ible m.iriiagj; and void m in i.i ;e — Diflerence, D — F, 182. 

Essentials of a valid maniagc, 183. 

Suits foi nullits . Test of jurisdictfon, G — 7, 186. 

When in.iri iiigo is voidable brr nnpolont o, N, 189. 

Mariiago with deceased \Mfc’s siste- or half sister, T'— 7?, 200. 

Previous demand in writing noccssiiv before restitution can Im‘ claimed in Court 
— Form of demand, ll — 7’, 235, 236. 

Refusal to eornph with deert'e of restitution of corijug.il rights — I'jffect, FI — 7, 

239. 

Construction of Pirsi ^laiii.ige Act — how' lai lielpfiil, (1 494, 495. 

Parsi Marriage Act is based on, 37, 495. ' 

Rule as to introduction of, in .i lOTKjuerred lounlrv, ZV, 495. 

Suit bv wife for nulliU — t leneral arnl relative irnpotcncv — Impotencx quoad 
hnnt, \V-Z, 512. 

Suit for diNorco — Husband’s liabilit\ for w'ife’«5 costs — Rub* of, applicable to 
P.irsis, ('--77, 514. 

What IS legal cruelty among P.iru!#— htnv far helpful, T”— T, 517. 518. 

Deeds of separation — Agiecment to live sep.irate, if good defeiieo Vn suit for resitn- 
tion among P.ii«,im — P nui'iples of, on the a'nwe sabieet applicable to Parsih, 
N—S, 523, 524 

Regarding solemnization of marii.age, 570 -379. 

Marriage Acts in England, P—T, 573, 576. 

Special license “Where gi anted, C, 377. 

Ordmar\’s license, who m.iy grant, D, 577. 

Mainage without license nr banns, E, 577. 

Form and coremon} of mainage, F, 377. 

Marriage in the vestry, l—D. 377. 

Presence of priest, if necessary for m.iniago, 37 — IP, 577, 578. 

British subjects abroad marriage of, X — 1, 378, 379. 

Marriages per verba de ptaeseiit, C, 579 
English mainage, validity of marn.iges of Jews and Quakers, V— D, 196 
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JRquity, Roo Jl sTK’E, K(;HJ1T\ AND GOOD CONSCIENCE. , 

Wh(‘rti an <‘nactmt‘nt, has no express provisions. Court to act according to justice 
and good con«!r lenco, //, 3. 

Erasures, Tiitur.ilion.itions alttrations. or, in IjckU of affidavit, Z, 373 

Erroneous belief, a-, to nature of mai'riage ceremon\ — Effect of, on marriage, S,T, 208. 

Error of juth/inent. Want of prudence— not connivanec, F, 108. 

Errors, Coriection of, under Act VI of l&SG, 718. 

Evidence, Sec Al-l* V, 937—951, of AnULTEKV, 60 -62. 

Petitioner lienig unable to obtain against adnltiTi-p, .1 — C, 103. 

Evidence, of condonation, Ji—I), 116. 

Parties concurring to get up, of the casp, if eollusi«ni, Ij,^, 123. * 

Of marriage. A’, 0, 127 

, I 'iicorrnborated testimonv of vofe, Q, 128 

< adulter \ , 6', 133 » 

*< )f desertion , i), 142 * 

Decree of judicial sep nation obtainod for crnoltN —of cruelty, 7, 209 
Of ad n Iter 72—7’, 277 

Mode of tik'ing, in eases under the I'lvone A'*t, S. T)!. 371. 

Conipefenie of hnsiund and wife to gi\j‘, as to nruultv oi desertion, S 52, 376. 
Adoption among J^ir^is— Will, A' -Z, 496 

Cei tilled eopN of ontis in inarn.ige legi'.tei, etc., to be, S. 80, 621. 

Copies of entries to be adniishible in, S '), 703. 

Registr.if.ion of Mnhainnvaden Mairi.iges - -Cops of entrs in Register, F, 778. 

Tie' Dioiree Bills Act, 1320, 839, 840. 

EjiamiihUwn of n'ltness, Illole of taking •'videnio in cases under tbo Divorce Act, S. 61, 
371. ^ 

Judge to Older commission to issue for exainin.it ion of exempted persons, 
S 20, 652. • 

Erclusion ftom inheritance, Degi idabinn of eiste —No ground of, -Y, 443. 

E. ream muftwat ion SceCvsTE, Act XXI of ISbO applieable to all, from caste, Cause of. 
, immatciial, 1, J, 445. 

Widow re m.irn.ige— Exclusion from temple -.lurisdirtion, O, 449. 

Execution of dcoee. Sec ENrOK<T.MENT or i)i rioiES 

District Judge passing decrei' for dissoluiion cf in imago, subject to confirmation, 
with costs again-st respoinhiit — Power to exei iite decree as to costs before con- 
tirmaliiori, h, 180. 

Decree for lestitution, enforcement of, I'— J, 238. 

T*rovisioiis of the Code of Civil Procedure as to eriforeomont of decrees for restitu- 
tion of conjugal rights, II— D, 238, 239. 

Fintorciiig order f ir alinioin pendente life, 289, 290 

Enforcement of and appeals fiiim orders and deeioes under the Divorce Act, 
S 55,881. 

Wife’s propert> aci/ed in execution against husbind — Right of wife to ^ue, T — V, 

670. 671. 

Executois, Non-surMval of right to sue for divorce to, or admoiistrators. E, F, 179. 
fjctmoulin'iiu iniisdiction of High Court, S H, 54 

F 

False cethilc'iie. Penalty for making, &c , under Parsi Marri ige Act, S. 12. 307. 

False charge. Wife charging husband with, of unnatural offe ice, if cruelty, W, 75, 
of adulter} , if criielt} , M, 77. 

False declaration. What is, TF— i,611, 

128 
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Fahe informalion, Peniltv for, under Act VI of 1886, 713. 

Penalty for wilfully giving, under Act VI of 188G, S. 27, 713. 

False personation, Vorb\dd\Y\^hy^ is«:u 0 of certificate bv ^larrfago Regintrars — Penalty, 

S 67,612. 

False report. Where a husband spread a, about his wife, if cruelty, 7\ 73. 

False statement. Penalty for signing declarations or certilicatos cout.iinii.g, under 
Spenal Marriage Act, S 21, 553. 

Falsifying reqisteT books, Destroying or, Penalty, S. 75, 620. 

Family, Marumakkatliayam Law and Alijasant.ina Law — Nature of, govornod b\ 'such 
Law, Classes governed by ^rarninakkath.i\ani Tjiiw, D,F, 799, 800 
Father, Hindu Law -Loss of caste -Kffect on right of guardianship of, B ~1, 447 , 448. 
Infant marriage aniongst T*.iisis — Corsisit of or guardir-n —Consent mav be 
implied, A’— Cl, 500 — 502. 

Fnn^'dnii Adnlnt, Court of, in.iv pass sentence of dtsLlh in ccit.iin cases under Rati 
Regulation, S 5, 837 

Feai , Want of consent — Effect of forj*e or on m.irriagc, E, F, 574 
Fees, Under Special IMarriagc Act, S 14, 331 

Local Onvcinmcnt to prcsciihc, undoi Act XV of IHTi, S 82, 622 
Power to proseiibe, and lulos for Naluc States under Aft XV of 1872, S 84, 623 
Payable to R'‘gistrar under Malabar M.irriagt‘ Act, S 14, 820 
Felony, wife’s conviction for, no hai to granting alimonv pendente life. A, 275 
And imprisonment if bar to an application for .ilimonN , JJ—D, 275 
Fevei , Violence committed undoi tbeinlluenie of an acute disc adei , such as liriin, 7, 71. 
TJ’nw’s, Low of, b\ distress undei Pirsi M.niiage Act, S 48, 530, Thocednre until 
return made to distress warrant, S 49, 530, Imprisonment if no sulli Jient 
distress, S 50, 531. 

Fust trial, Applicant (wife! found guiltv hi Aliuion\ in second trial, LW, 277. 
Foihiddinq, b\ false peisonation issue of (crtificatc b\ marriage Ucgistrai — Penaltv , 
S. 67, 612. 

Force, Want of consent —Elfcet of, or fear on marriage, K, F, 574. 

Foreign decices, of divorce W'heii leeogiii/cd b\ English Conits, A — (/, 38. 

Foieigners, Where marriage w’as coniraided in Enclai^d bs , with tic* ohjcit ol 'e\ading 
the laws of then owni count r\, B, C, 185. 

Where, marrv in E.ngland wnthin prohibited degrees of relationship of their 
country, D—F, 186. 

Foreign Marriage Art, XIV of 1901, 763—766. ^ 

St. 65 and 50, Vic Ch. 23, 843—832. 

Forfeiture, Law or usage wlii.li lullicts, c^, or aflects, lights on change of religion or 
loss of caste to cease to be enfoieed, R I, 441. 

Act XXI of 1850 intended to prevent the, of rights of others than those who are 
put out of caste on account of then renouncing or being excluded from religion 
— Case-law’ on the point reviewed, U, IP, 443, 444. 

Hindu wndow —Excommunication for nnchastit\ causes no, of her rights, L, 
446. 

Of right which widow had not at time of re-marriage, if contemplated by section, 

O, P, 461. 

Practice in Deccan— Sndra castes -Of husband’s estate on re-marriage of widow, 

JV, 464. 

Widow re-marrying according to custom of her caste, if forfeits her estate, 465 — 

470. 

Forms, of petitions and statements, S 4G, 360. 

In the Divorce Act not intended to be literally followed, P,Q, 360. 
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hraud, J rdudulont iniareprcbonLatiq^i — Effect of on marriage — Englibh JLtaw, X, 202t 

1 lot to procure i iiKirr Mgo with an uii vorthy person — Effect of, on maiiiago, Y, 

203. 

Duicsb or, efiett of, on luarnage, D, 573. 

hn'e-]ioUi estate^,, EsLitbs in thib couiitn hold h\ British subject under the name of, of 
»iihent,iuLL, nature and iiieidents of, Ii,S, 414. 

G 

Gallyut uo}d'^, if cruelt\. A, 76. 

Ga::iitc, llules nndei Bengal Act J of t«» l)eappio\L*d 1)_\ Ijicuteiient-CiovcrnoL and 
published in, S in, 777. 

Gotia, of the widow le ni.iiiMiig, t/,A', 475, 476. 

Govcinmint, to provide m al and books ui.dei Bengal Act 1 of Iy70, S. 5, 773, 

Goietnoi Gennnl in Coiintil, Powei tn delegite fuuc I ions undei Act XV of 1872 of, 
S 80 , 624. • 

Bower im, to .ipjioint fJi-gisLiai for Nati\e States, S 13, 707. 

Giatuiiy, ^luh-inmni^cn llegislriii iii.i\ rei«‘i\e, b. 10, 774. 

Guniduni, bint by. of lun.ilit , i/, 201. 

Infant ni. image amongst Baisis — C<>n-ienl of f.ithri oi, tDii'icnt mas be implied, 
i:- O’. 500-502. 

# 

MiiiuriU -Braetiee and pioccdiui nndei I’aiM Man nige Act, I—L, 529. 
Uiiuidhiii ad Lilthi, Beliti niei oi lespondent being ininot oi lun.itic — J'higli.sh law and 
piactiu', U, 208. 
not liable lor aliiiKirn , .1, 279. 

(tutndutn'ihip. Right of, li wilhin piiiview oi \(t WI i>l LSotf, J, 447. 

Hindu Law— I jos ol ea^tc- on iiglit ol fatlui, /;— i, 447, 448 

Hindu Law-ljos^ of cM'b — Uiglii of ’giotlRw J L, 448, 449. 

of children of dei'Msed liusb.ind on tin r* -marriage of his widow, S. 3, 470. 

of mine I wife and cUildien, S 18, 823. 

proMsion as to. uridi i l\l.ilalui Mariiage Aet, 823. 

Guilt, Wife's, how alleets In 1 light to alinioin ifcndentc hie, 275—277. 

Guiltyjuisbaint, (Ja^'cs win ic husband waa found guilt} — beLtlunieiit how \aiied, IL — X, 
324, 325. 

Guilty paitij. Death ol, bhbt L, G, 318. 

how .illected in cases of \ariitioii ol settlement, G —J, 320. 

gein*rallN not gi\eii eustoJ} of c^hildn n (lenei.ill}, not to be given eustod} of 
eliilcl^'n— I’xeeptiori to the abovi lule 345-347 
Guilty wife, Beiiiiaiunt aliiiiunv fora, 306—308. 

Ainouni of permanent alimonv oideied a, I'— J, 307,308. 

Coiiipas'^onate allow. iiite to, B, 308. 

Bermanciit aliuionv to, Lndi.ui law , E’, 308. 

Cases where wife w.is found guiliv — Settlement how vaiieJ, F — (J, 322 324. 

H 

Halt blood, Relatn.nship by, elleet of on m.irriage, O, 199. 

Half bistet, Maiii.ige with deecM'.ed wife’s siller or,— English L.iw, V~B, 200. 
tleadxnc}^, if guide in coiisLiuc timi, G, H, 7. 

Hiyh Coiut, S b 42. 

lOxti.iordinar} juiisdietion of, S 8, 54. 

Referenqp to, S 3, 54. 

Coiilinnation of decree hy, effect, U', 178. 

App.‘il to, undci Par.i Mairmg** Act, S. 12, 528. 

Rules of pioccduie of Barsi Matiimonial Courts to be made by, B 51, 581. 
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High Court, confirmation of decree by, See CONFlRMr^TION. 

High Court, jurtbdiction of, Juriadictioii of High Court to deal with matrimonial caubes 
among Parsis, U, 508, 509. 

High Court may refer case to Judge for additions or alterations — Act XXI of 
1866, Ss. 3‘2, 655, High Court may decide- question raised, and Judge shall dis- 
pose of case accordingly, 8 83, 655. " 

Hindu convert. See CON\Ein\ 

See CONVERSION. 

To Christianity --Application of the Act — Conflict of rulings between Madras and 
Calcutta High Courts, S — W, 26 

Hindu family. Suit liy person born a Mahomcdaii claiming right as rovcrbioncr in, 

D, E, 444, 445. 

Hindu Lau, — General, Divorce in, E-1 — I, 27 

ProMsn’iis of the, as to the effect of convorhion of the status of marriage, W, X, 

430, 431. 

Provisions of Hindus Smritib relating to the cltcct of dogtadaiion as oausiiig 
forfeitu»'e of light of inheritanc*\ 'A—F, 431, 432 
Act XXI of 1850 how far has aitected rules of, Q, 441, 442. 

Effect of Lonversion on relationship of parties, C, 442 

Applicability of hex Loci Act— Disqualification to inheritance resulting Irmii 
unchastitv — Effect, A/, N, 446. 

Effect of coiiverbion under, prior to Act XXI of 1850, W, 447. 

Loss of ca^tc— Efloct on right of guardianship of father, B — 1, 447, 448 
Loss of caste — Right of guardianship of mothei, J —L, 448, 449. 

Hindu laio^Adoidwn, Sec ADOPTION. 

Powei of rc-marriod widow to give ii4 adoption - Son by former husband, L, 464. 
Operation of section — Power of re-mairied widow to give in adoption, son b> 
former husband, \a1idit> of, G, 474 

Re-mariied mothci — Power to give in adoption son b> tornioi husband, D,E, 

474. 

Hindu Law — Alienation, No analog\ between alienatitm b\ widow before adopti(>ii and 
alienation before re marriage, U — 11 , 462 
Alienation b> widow not binding on reversioners — Validity during widow -hood — 
Effect of re-marriage on alienee's rights, A, 463 
Hindu law — Custom, Widow re-marrying according to custom, of her ca,stc if forfeits 
her estate, 465- 470. 

as to Widow Marriageci in the sey^ial, Provinces of India, 477— 492 ; General, 
477,478; Bora, 478— 479 ; Noithein India — Bengal, 479, 480; Bohar 480; 
Bombay, 481 — 484; Burma, 484; Central Provinces, 485- 488 ; Madras, 485 
— 487 ; N.W.P. 487 ; Ragiputana, 487, 488; Punjab, 488—492. 

Effect of Hindu customs on Paisi Law of Marriage, 0, 495. 

Hindu Laiv—Bestitution of conjugal rights, ProMsions relating to suits for restitution 
of conjugal rights among Hindus, 241 — 249. 

Hindu Law— Reversioners, Arrangement between re-mairied widow and next reversioner 
— Whether heirs of such reversioner bound by such arrangement, M, 464. i 
Hindu Law — Widorv, Rights of widow and mother compared, B, 463. 

Excommunication for unchastity causes no forfeiture of her rights, L, 446. 

Hindu marriage, nature of, K—N, 25 

Hindu temple. Act XXI of 1850 not to affect usage of, or other religious institutions, 
M,X, 449. 

Hindu Widows* Re-rnarnage Act XF of 1656, 451, 492. 
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His or her absence, iiicaniiig of, ii, SI28. , 

Husband, When, ina\ petition for diBsolutnui of marrwigi’, S 10, 54. 

‘ What lb ciuelt> in, is cruolt} in wife, T, 69. 

Conduct of, held to constitute connivance 110 -112. 

Conduct of, held not to coiif^titi/tie connivance, 112, 113. 

Co/kdoiicition b\ wife, and condonation l)\ , difference, V~~ Z, 115, 116. 

Where the adultery is cniiiniitted in consoijucncc of the violence and thieats of 
the, petitioner’s adulter\ i-, vxi used and decree passed for dissolution, S, 
’ 135. 

Dcciccs for dissolution were gi.intid <o the, cases where, 136. 

Decrees for dissolution w'rie rofusisl to th«*, laso*. where, 136, 137. ’ 

Wh.it I*, misconduct in tlu*, 148, 149. 

What is nut misconduct in the, 149, 150. 

Cases where decrees for nullitv fit m.iiriagi* h.i\e bcc'ii gt intcd to the, 191 — 193, 
Sases whcic dcciccs ol iftdlu\ of iii.iiLi.igc have been refused to the, Z — C, 193. 
Allinit\ lictwecn kindred f)l, and kiiidied of wife, 7’, 200 
when liable for nccc'S.irics of wile, 222 224 

W^b.it is coinplianee h} , with deeiee foi rostiLiitioii uf cfinjugal lights, J — L, 

239. 

Refusal to u)mpl\ with dee lee foi rc-titnl nm of i onjug.il i igtit". tn , — KffccL, U, 

240. 

iu.i\ cLiiiii damages ftom adulttnci, S .31, 262 

1‘owci to Older settlement of wih’o p.opcilN for bi'iielit of, and childicii, 8. 31), 
311, 312. 

When c'nivcrt deserted b> Ins w^ife iiii\ *^111 foi eoiijugil society— Act XXT of 
IMOo, 8 4, 647 , When convf rt dcsc'U'd h\ hci , 111 ly sin*, 8 5, 647 , Court 111 
winch -^uit shall he brought, 8 (>, 6l7, 648. 
liisur.inecs li\ wi\cs ,nid, 667 670. 

Insurance 1)> , for hcMicliL f>f wife, 8 ( 1 , 668, 669 

Suit against a maiiied w«iiii,iii Nf)t niec‘ssar\ parU, (/, II, 673, 

Not liable f«)i wife’s ante-nupti.il dfbLs, S '.), 679 
iSusliand’s luibilit> fot wile’s debts, 679, 680. 
llubband and uifc, Wife’s domicile dependent 011 that ul her husband — 8ucLebbioii Act, 

y, z, 34 . 

Competence fd, to give evideiue a-^ tocrucltv or desertion, 8. 52, 376. 

S. 2 , •4961 

Hubband's means. Mode of deteuiiiniiig, fm the puipose of aw.irding alimony pendente 
hte, 256 -289. 


IdiOLj, (irouiids of decree of iiullit\ of mairiage, 8 Vi, 189 . 

Idwt, Marriage with an, \.ibdit\ of, B^D, 204 . 

Ignorance of fact. Case-, w'here petitioner’s adulteiy wa-, excused and decree made m 
potitmiier's fav<nii —Where the adiiltcr\ h committed in, or in ignorance of 
law. 134 - 136 . 


7* lance of ^air, Casc^ wlme petitioiiei’s adultciy was excused and decree made m 
petitifiuer s lav oiii— Where the .idulterv is cfimmittcd 111 , ignorance of fact — 
Where the adultciv is eommitted in, 134 — 136 . 

IlUqilvnnte tclaiionskit', olic.-l of, on marr.»Ke. P, 199. 

Illiterate iie< son. Alfid.i\it bj blind or iih.eiilo duponeiiib, .1, 379, 876. 
lUuslralwif., ho%v f*i guide in con Armtion of sUitulos, I-V, 7, 8. 

Impartial cuslodvtni. profciied lu making o-ders ,ib to cubtody of childieii, 3*7. 
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ImpoUncy^ Sec L, M, 574. « 

WheD marriage ib \oidablf for, — Knplish law, JN”, 189. 

Practice id case of alleged, medical cxainiuation ae to alleged impoteDcy, 194, 
195. 

(Grounds of decree of iiullil.\ of marrugc, S. 19, 189. 

Proof of, II, 7, 191. 

Suit foi a decree of riullit} of niani.igo among Pat.^i^, 511, 512 , lii cabc of lunacy 
or mental uiHoundne>>s, S 27, 511 , In case of, S 28, 512. 

Suit b\ wife for nullity — (leiieial and lelalne , — quoad liant — English Law', W 

—z\ 512. 

Imqyri^onnient Eeloin and, if brir to an iipplicatiun foi ahmoiiv, li—D, 275. 

Incapacity of mind, Efleet, Z, 572, 578. 

inetbt, Chaige of h-iMiig coniinitted, if Liiielu , i\ 77. 

Inceltuaus ndultet y, S. ‘i, 44. 

How defined in the English slatule, 1), 63 
Condoned, ievi\al of, 1’, 118 i 

lncu7 able nialfuj mat Lon, elTec t of, on niaiiiai^e, I , 189. 

Indecent absauU, Conviction foi, no bir to suii fm dissolution on giound of rape, D, 66. 
irtdcnnii/?/, Det leo tiJi sep.iiation or pioleetioii-oidei \alid as to persons dealing with 
wife liefoie reversal — of pet.^oii'. m.iking pa> merit to wife without notice of 
reversal of dr'ciee or prob’ctioii order, S (»0 397 
Indentity, Where adulteierb, is lost through neglect, L>, 106 
See Al'l' V, iMtOOl- OI 937- 951 
Indexes, To be Kept at geneial legistrv oilice, S 7, 705 
To be 01)011 to inspt‘iti ni, S 8, 705 

Copies of entrv to be given t<j paiini. S 12, 775 ,--to be kept under lierigil Aet 
1 of 1S76, S 13,775, 776. 

Partieulars to bo shown in, under Bengal Aet 1 ol IHOM, S 11, 776 
under Bengal Act 1 of 1^70 uiav he inspected and copies of entries lu registers 
taken, S 15, 776. 

Indian Mairiaqe Act, Z-sod, Aet V of 1805, 893 -908 ^ 

Infant, Nceebsaiies, 72 — C, 227. 

Interest of, ehildieii pioLeeted in niatteisof v iiiation of settlements -Interests of 
childien, somctiiiifls advcrselv alleeted urihjiii children’s interests, P, 333. 
Infant maniaqe, Among Paisis, IJ, 499, 500 p 

Amongst Paisis— Coii'-eiit of father o' gu-iidiaii —Consent may be implied, E — G, 

500 -502. ^ 

hiherxtancc , Law of dower, part of the law of, 7', (J, 414 % 

Efiect of conversion f>n right of, under ^lahomadcu Law —Act XXI of 1850, jV, 

435, 436. 

Degiadation of caste — No giound of exclusion from, K, 445 

Hindu w’ldow rcin.irrving after she ceases to be a Hindu— lOfifect on her rights of, 

T, 447. 

Inj unction. To restrain husband from making avvav with property —Alimony, I, J, 305. 

To restrain husband from receiving legaev —Alimony, K, L, 305. ‘ 

Innocent paity. Death of, pending suit— Eflevt, E, F, 318 

How aflected in cases of vaiiation of settlement, D -F, 320. 

Puma facie, entitled to cusLodj of childien, 341 — 344. 

Insayie jmson. Cruelty committed bv an, E—H, 70, 71. 

Imanity, of respondent it giound for stajing proceedings, E — P, 58, 59* 

Will excuse dela), li, 140. 
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and want, of mn'^cnt, clloct of, on m.irn.ino, X, 199. 

Reason ol tlu* riilc'* to, bom*; .i pfnmiul for a suit foi nullit\ , P, 201i 
Dnu))t as to alleRod, Effort, 7, 201. 
if bar to ni.irria^e, X, V, 372. * 

Jns]')ection, Rt'fusal to sulniiit. tn, — Kiloct, /v', 191. 

Marria"('-r(‘nistpr to bo open for pul)lic, undei Pai^i S S, 505. 

Indoxo', to !)(■ open to, S S, 705. 

Jndo\ under HeiiRal Act I of 147b uri\ In* in'^pt*r(cd and copirs •)( eiitiu"^ in 
ri'oisi.ers taken. S 15, 776 
Inytectoi-dmpynl nj ftctn^hnfwu^ S. 2, 772 

to exer.'ise net.il '.ujx'rinlendenee, S 1.4, 777 

Nef;l(.>ct, ct)ldne'.s and, producing an itf.ielv of nirl.inclioli.i, if eruelt\ , M, X, 74. 
Inmiancp, 'Married woman in,i\ \ pohe, nf, S .5, 667 
li\ wives and liiisljand-^, 667-670. 
f)\ husband fof boiicfil of wife, K d, 668 669 
T*olio\ fc»r “ w'lfo .ind eliildren '-.Foinl IrnnieN, M 669 
Intnitinn of J rm L"'Uit' .ire lionnd to r;i c efb'i t to expi ‘s^sod inteiilion, O — 7, 

13 

Statoiiieiit of ObjeeU and Reasons, Ii wv far tjuidt* t(» tlu‘, P —Y, 13. 
hitPinliPii itiam, alteiati*ins oreiasines m f.ndv of illid.iMl, ;; 373. 

onlprs, re^Midinj,' en^(od\ of (hildnui .ind i«-«‘(‘-,s to • hiblien, 348 -350. 
jntitiotfatw)! , PirsL of lespondeiii 'older A< I \X1 ol l.Sbb S I'l, 649. ’»\ Jud^M* mav 
l»e ])llbll( Ol piK.iLe, S 11, 649 

Pi need lire when female respondent n *^^1 e^, to eo ImIhI with pi'lilioiiei under Aet 
XXI of JHliii— Ad)ouiiiim 111 for a \» ii -lnl«T\ii\v, S 1.5. 650, Proeednre on 
exjnration of adjmu iiment- ol respondent - I>m m , S H», 650. 

Inteivennt , v\hen eoiidemned in i«» t (,>, 176 

InteT centum. See 165—175, 

» lnter\''iiinp; in a dn »ii < «■ suit -\lleg.ilnMi h\ tin hndiand in Ins inswcr that the 
wife ( oininitted .idulterN — \pplic.il ion b\ the illepi-d adulterer to intcrMuie, 
Aji, 102 

Persons impln’iited b\ pi LiLioner m.i\ mt» r\i ne S—Z, 102. 

(icncnii pimeiplcs as tn, 165, 166. 

\Vho can intervene, 163 174. 

by f,>uoe.i s Proetoi, 166—170. 
bv piiVi-^e persons, 170—174 
(Irounds foi, 174, 173. 

who m.i\ intcr\ene in petition foi eustcid\ of eliildren, i), T, 340 341 

of third p II ties allowed in nnitbeis of appln .ilion for custn i\ and in < ess to children 

Q, 353, 354 

Intfivieir, Procedure when feni.ile rospoiidenf refuses to i oh il d with potnioncr under 
Act XXI of 1800 — Ad] nirnment f-n .1 \e.ir-S 15 650 , —Procedure on expi- 
ration of adjornment — Interrogation of respondent Deeroe, S. ]f», 630 
Jntoiication, effect of, on marriage contracted during, R, 203 
Irreqnlarities, in solcmni/ition, effect of, on mirnagp, 183. 

Irregularities which hive boon held not to in validate t u* marriage, 184, 185. 
Mirrnige not invilii by reason ol. i- procedure, S li‘i 821. 
hreqidai miinaqes. Validation of records cl, S t, 643. 

Penalty for solemnizing Act II of 18'.)2, S. 6 644. 
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Jactitation of marriage. Meaning of, Q, 23 
Suit for, 72 — U, 23. 

Suit for, defences in, X, 23. 

Je?o^, English marriages, validity of Marriages of and f,)uakers, Y^IJ, 198. 

Joint tenancy Policy for “ Wife and children,” M -Q, 669 
Jointuie, Dower under the Dower Act, 3 and 4 Will, IV, C, 109, X, 417 
Right of dower, how defeated, R — T, 420 

Judge, functions of, and legislator, R — G, 4 
^1 

Judicial separation. See DECREE for .fudk^iAl SEI*AJl\TION. 

See also 206 — 228. 

Suit for,— Pleader’s foe, 7^ 58 
** IMay be gr.inted in a suit for divorce, Z2 — T, 59. 

Decree of, granted on ground of cruelty— D ivolCo on ground of subsequent 
adulter'v, IJ, 59 

Decree for, granted on ground of husband’s adultery — Divorce on ground of 
subsequent cruelty, V, 59 

Amendment of petition for dissolution into one foi, T, U, 128. 

Power to grant, whore dissolution ot marriage is priued fur, U", 128. 

Gross-piayor , A', V, 152 

Administiation to wife dMng Jifler a, or protection order — English law, Z I>, 

178, 179 

Doereo of separation, how far bars relief on gmund of nullit\ of marriage, C, 821. 
Par to decree for di voice a mesna ei io'to, S 22 206. 

Distinction between suit^' for, and ►uits for dissolution of marriage, 7 — TV, 207. 
Suit for dissolution of marriage, if decree for, can 1)6* pased in, X, 207. 

Petitioner for di-isolution of marriage can ask for oiliy, Y, 207. 

Molestation of petitioner by lespoudcnt after decree for, C, 208. 

Decree for, Kficet, F, 208 

Respondent in suit for restitution of coniugal n^ht? may ask for, Z, 208. , 

Decree of, obtained for iTuelty — Evidence of cruelty, I, 209. 

Where desertion is not proved to have been for two jeais or upw’ards — Practice — 
Adjouruinciit and withdrawal of suit, J^L, 209 
Application for sepaiation made b\ petition, 8 23, 210 
Effect of decree of, in previous suit. A, 212 
Final decree for, contents of, 'A, 21^ 

Legal ground why the application for, should not be granted— What are such 
legal grounds, 212 — 215, What are not such legal grounds, 216, 217 
Separated wife deemed spinster with respect to after-acquired property, S. 24, 

217, 218 

Decree of separation removes restraint on anticipation, G, 219. 

Decree for, and protection order— Dilleronco, J, 219. 

Doath of either party while protection order or, order is in force — Effects on 
rights of succession of the other party, "M-Q, 220 
Separated wife deemed spinster for purposes of contract and suing, S. 25, 

220 , 221 . 

Reversal of decree of, 228. 

Decree of separation obtained during absence of husband or wife may bo re- 
versed, S. 2G, 228 

Petition for reversal of decree of judicial separation, oontents of, Ay 228, 
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Judicial bcpai a^ion— (Concluded) . » 

Rohumption of co-habitHtiou aftoL docrci* for, — Kfti'ct, 1’, 228. 

Decree of, and protection order— I )ifTorcncc— English Law, N— 234. 

Suit for restitution of conjugal rights instituted pending suit b\ respondent for 
dissolution of nullit} or, W—Z, 255. 

Cl.iim foi dam igos against adulti'ier witlnuit cLiinnng dis-^oliitioii or, F — f, 270. 
Difference between .ilimon> graniod after, or after divorce, k — N, 298, 299. 

Court cannot var> seltlements after, l\ 327. 

Powei to make ordei ■. as to custody of i hildren in suit foi sppaiation, S 11 , 337 — 
Power to make sue li ordei-, after th-irec, S 4 2, 837, 338 
Decree for separation 01 proteetion-orilor valid as to persons dealing with wife 
before re\ersal — Indomiiitv of poisons making pavmcrit to wife without notice 
of reversal of decree oi piotcLtion ordei. S (>0, 397 
Suit for divorce or, among l*ar-is —On gioimd ot wife’s adultery — On giniuid of 
husband s adulters, ike , S. 30, 513 — 522. 

(iu)unds of, among Parsi^, S JJ, 518 
Suits for divorce or, among Pirsis, S 32, 519 
Juriodiction, See ^Tatrimonial lurisdiLtion. 

ObjeeL of the legi -il.iture in fixing rLsidt‘iiie as the Li*sl ol, uiidei the Act, I , T, 

29. 

IfistoM of tb3 bill . 1 ' to, leased on roadeiice, C', 32 
Coiibcut of parties cannot confer, .1, 35. 

Residence falling short of domicile will not confei, iimlei l-’ingh,h Ij.iw, li, 35. 
Under Divorce Act, 49 — 54 

R(“ison wh\ District Courts weiV ‘M\cn, in matiiinonial causes, T’, 51. 

Suits for nullit\, Test of, — English L. O — J, 186. 

Plea as to, no bar to gr.int of aliiuouv mnidentr liiv, IP, 275. 

Questioned, no bat So grant of alimony, U, //, 278. 

Court in which suits to be bnught undoi Paisi Mainage \ct — When dclcndant 
has left British India, S ‘2(), 511. 

iTo grant divorce — DomieiL not le-t td jur i»<dicLioii, 28, 29. 

Jurisdiction of District Coiols, P.iwoi to alter teiiiloiial S IH, 510 
Jurisdiction of Kfn/lish To pronounce decree of divorce is b.ised on domicile— 

English L.iw, D, P, 34. - 

To fleece divoice to w'lfo domn-ilcd in England .it time of marriage J, 36. 

To adjudicate on the validity of iiiaMiagos ci Icbcatcd in England, If, 1, 38. 
Jurisdiction of lliijh Cnuit, Admission of petition foi divorce, K, 50. 

JusU Lawful -^Meaning of the expressions, K-M—I, 523. 

Justice, equity and qood conscience. See 

Rule of, when to be applied to Parsjs, 495. 

Whore an en.ictincnt has no expres-, pio\i',ions, Cmiit to .u t audiding to eciuitv, 
and good conscience, II, 5. 

K 

fidlit Naib, S 3, 689. 

Nothing m the, Act to confer jrduial ui adiiuiiistr ifivt powci , or to render the 
presence of, iieces''ar\ or to nicvent any one ..(‘iiijg H',— , S. ‘4, 689, 690. 

Right of stranger to olliciaie as,— Bint hv , fi r rLniuni ration rcciivedby such 
stranger, K, L, 690 

Rules made biidei the, Act, I’r i g.il 690 — 693 , 11* mh.i} , €83— 694. 

K.uis' Act XU of 681-696 
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Kazi, Roabuns foi the pabsing of Ltic K,izib Aj't — Jli.story oi Indian LcgibUtion isolating 

to, D, 681-683. 

Who can appoint, undoi ]Muli.imni£idd.n Law, F—N, 683, 684. 

Nature of office of, O—Zf 684, 685 
Office of, ancient nature of, .1, 685 

Muhammadan Law Appointment of— Oualilic itioiis - Reg XXVI ol IH‘27 — 
Act XT of 18()4 -- Office of, not hcrcditar\ , B—E, 685. 

J*owerB of, — Muhammadan L.iw, F~M, 685, 686. 

Functions of,— Rom. Reg XXVI of 1S27, N—S 686, 687. 

Remuneiation of— Law before the passing of the Kazi Act, T- J, 687, 688. 

PoY Cl to appoint, for any local area, S. 2,689. 

Khohani, Mairiage In cliadm nndazi helweeu a Khiitri and a, widow— Legitimacy of 
children ol ^uch ni.irriage. S 457. 

Khatti, Marriage 1 j> thadni ayidazi hetweeii .i, .md .i IChitiani widow -Legitimacv of 
iliildrcn of such mariiagc, 6’, 457. r » 

Kluda, Ri^i^^tei of divorech other th.in th(»sc »>f the kind known as, picscni)ed hy sec- 
tion h of licngal Act 1 of foi the \oluiilai\ legistratioii of ^luh.inimad.in 
mairiages and divorces, 780. 

Register of l)i\orcc"- (»f llic kind known .i-, pre ciilicd l>\ set tion (> of Reng.il Ait 
I of J87li fo. the volnntarv icgisii.ition of Muhaininailaii maiiiages .nid divoici - , 

781. 

Kviihed, Allinit> lietwccn, of husband and oi wile, T, 200. 

L 

Land, S. 1, 411. 

Lapse of time. Void mainages, elloi t of, on, Y, Z, 182. 

Effect of, on suit foi nullitv of m.uil^ge E - K 188. 

Law, to iippl> to iftiue of mairi.ige'* undei Special Marriage Act S 18, 552. 

Lawful, “ Just ” - moaning of tlie expressions, K—M 7, 523. 

Leqacy, bequeathed to w'lfe aftei desi'ition and previous to protection oidci, M, 234. 

In bar of dower still eiititkd to piefeieiice, S 12, 423. 

Jjetjal P} actitione? , Prai htioncr^ in Matnnioiiial Courts undci Parsi Marriage Act, 
S 25, 511. 

Legal pfoceeduufs, Plained women mav take, S 7, 670. 
by and against maiiiod women, 670-678. 

Legal questioiib. Determination of questions of law and fact -Proecdurj under Parsi 
Marriage Act, S 41, 528. 

Legislation, principles of, in Native States, 47—22. 

Leqislatot , Functions of Judge and, E — G, 4 
Letters of Administfatiun, Piotectioii order, IV, 232. 

Libel, Action for, by wife obtaining protect nm order, J, 234. 

License, Special, — Where granted— JOnglish Law, C, 577. 

Marriage without, oi liaiins — English Law, E, 577. 

Grant and revocation ol, to soIemni/.e mariiage.s undei CJhristiaii Mariiage Act, 
S. 6, 579. 

of persons to grant ceititieaLes ol inaiiiage between Native Ohristianb under 
Christians Mariiage Act, S li. 581. 

Unlicensed person granting certificate pietending to be, licensed,- Penalt} , S. 74, 

619, 620. 

Liculcnant-Govcrnoi niaj grant, to legisUi inarnages undei Act I cf 1870, B. 8, 

772. 

Lieutenant-Gounnof , may grant' licen.se.s to regislei marriages under Act I of lb7h, 

B. 3, 772. 
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fjimitalion, in case nf withdi .iwal ofcsint-,, 0, 210. , 

/iis pendens , 7 , 329. 

Local ({•wjinnient, Powoi Lo nno^t . hu^f ovonutiv.* p.iw.-is of, uiidor Parsi 

MArn.iRi' Aft S .02, 531. 

ti) pnscnbt' fLVH iiiidi'r Act XV^»f 1872. S .82, 622. 

PJwdi [nr, to .ipponil RcRistrai-, foi its tfiritorn«>, S 12, 706 
Lucid inteival, M.irri.ifi* of .i Imi.itu* di rin^ .i . ^1, 573. 

^ r.mdon of prnr^f 1- )p,,i,.,n nl L.id Tlinrlow, II, 573. 

Lunacy, (Jroinui-^ of dirriM* of imllitv o*" in.irn.iijo, S 1‘), 189. 

Suit f )i ,i diiiTini 111 iiiilliLv of mil'll*;** iiu i P.ir'^is, 511, 512 ; in imsc of, or 
niL’iit-il misoiiiiJnos'', S 27, 511; m ol imooti'Mfs, S 28, 512. ' 

Lunatic, Suits on lichalf of-, /, 57. 

I tiu*lt\ I oimnittod lj\ .in iii-,.iui* bl --IF, 70,71. 

Suit li\ tiu.irdian of- , II, 201. 

• pL‘titinui*i .11 ifspondfifl lifiii;; nmioi m , liihinli.in nd litem — English law and 
pi u tin*. I), 208. 

Suit', on Ill'll irt of, uiidiT I>i\oiit* t, S 1.8, 361. 

Pri)\HioM 111 lilt* Civil ProLL'diiif (^l(ll* vMili log.ird to .nit*, liv oi .igainst miiiots 
.iiid pL'Tsoiis of Uii''')iiiid miin 1. 363 366 
M.iiri.igi of a, duiini’ a lucid iiiticrv.il, 1, 573 
Luiuiich, Wh.it, ,iu* nccfss.mi'- A', 226. 


M 

Maqisbatc, When to lie* Mairii'."* Rf^i-^tnir iiiidoi ('hi i -.Li.in 'd.irii.igo Act, S 7, 580. 

lio\v. to proceed ag.iinsi pntii <**'ifi nifil in Sili, S I, 837. 

Maintcnanct , See AIJnIO^^ 

See \Lni()N^ , pendenU hie ' 

See \IdMON\ VNHNT. 

Tie ol (be .ibo\e wonl /•', 272. 

I\*i m.nieiit., not .ilieii.iliic, 0 311. 

UiL'ht ol, ol .1 woiM.iii vvlioic 111 M' .If • li I 1)1*1 II li.. lived iimier S IS. of Act 
• ol l.SfH,, 7- A, 651, 652. 

Piii-moiiev Sep.it. il", st-iilcd o,i v\ilf, (/, 667 

under M.il.ib.ii ^l.Liri.igi \i t, 821,822. , 

ol wife nnl i liildien — M.il ib.ii iiri ife \( t, S. 17, 821, 822 

« 

when e*:iini.il)lf by duoie.-d wib* ii.i 1 i M ilioit Muri.i^^i* A> (, S. 22, 825, 826. 
MaintennucL' of chilu, Nci ('S', ii le- piocim*! for -, 17 — 226, 227. 

Majority, Man i.iff .imon^ I'.u-*i«'. -Suitloi dci i ir.iijioii of i.i\ ilidit \ of m.irn.ifc during 
mfciii»\ — Ellef L of ( ii-.toin v.ihd.i'iog sin li m im ige — Al;-* 'iI, .iinong Parms for 
purpose- ol null ri.igf, M - (A 502, 503. 

Mfijot icidoir, Consfiit to n* m image of i S 7, 477 
MalJ athayam Lau\ Ci.''*-' > go\ernetl 1.,, C 800. 

Malabar family, M.iruiii 'kk iLli.ivam Ii.i\N .in I \liv isint.in.i Ijiw — ituie of family 
governed b\ siirh Ij.iw, — Cl.i-.'.'-' govi nn i bs Mat inn ikk.il hav.i'n L.iw, D, K, 

799, 800. 

a,lahibai Law, Soo U.n ).\\\ 

yee VKPM VKKATW \M TjWN 

Adoption difteieiit foiius ol, in MiU’.ar K-I\ 810. 

Malabar Marriaje, See ALH \santh\ Mmakiaui: 

llistoi} of the Malibar Maiiiagi Act— Marri ig** fjavv in M.il.ibar prior to the 
passing nf the Ut --Nature and scope of the Ad. 793 798. 

Act IV of 1890 (Madras), 793 - 830. 

Nature and effects of marital relationship among Nsu.its, J—M, 800, 801. 
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Malabat Mnrriaqe -(Concluded). 

Marriage opfcion<il with wnmon in Malabar -Ifus nature and inoidento, N^Q, 

801- 803. 

Tail Krittu-Kalyanam — Its nature .and incidents, fl— F, 803 -806. 

Ceremonies among Nambiidri Brahmins, F, 809. 

Widow marriage in Malabar, G, 809. 

Widow ni.irnage among Nambudris, if, 809. 

RcgHtratioii of marriages under, \ct, 815 — 821. 

Registrar to file such notices and to maintain the “ M.irri igc Notice Book ” under 
Malabar Marriage Act, S G, 816 , copies of notice to be served on interested 
parties- -Withdrawal of notice, S. 7, 816. 

Malformation, Incurable, ellcct of on marriage, O, 189. 

Mama, Fits of, if cruelty, S, 73. 

Mnrquial notes. How fai guide iii construi tmn, Z — D, 6, 7 

Mayital lehcfs. Relief which mav be grin ted by English Courts in their matrimonial 
jurisdiction, N, 0. 122. , 

Reliefs provided for b> the Divorce A'*t, 1 \ 23 
Marriaqe, See Mahomedan M\KiiI\(iE 

Sec M‘\RLfiMAMvATA’\ XM MARRIAGE. 

See Parsi Marriage 
Sec Re-m \rriage. 

Sec Wiijoxx Re-Marriage. 

How dillers from other contracts, ,7 — jY, 38, 39 
Refers to Christian marnages, (>, P, 39 

What, Is recognized as valid in Mngli'.h Courts— It must bo monogamous, J -A/, 

42. 

There must be some proof of, in Matrimonial suits, V, 99 
Statutes ridating to, construction of, IF, A", 181, 182 
Law governing validitx of, — Domicile, W, A”, 197, 198, 

English, validity of, of Jews and (,)uakers, Y- D, 198 

With deceased wife’h si>^tcr oi half O'.tcr —English Liw, V—B, 200 , 

Proof of, necessary before lestitution can be decreed, 7, 237 
Proof of, B, S, 296. 

CommunicationB during, Privileged, F, 377 

Degradation by apostacy does not dissolve, tic among Hindus, R — V, 4?0. 
Provisions of the Hindu Law as to the effect of conversion on the status of, W, X, 

430, 431. • 

Provisions of Mahomedan Law as to the effect of change of religion on the status 
of, 0-0, 436-439. 

Effect of conversion on the status of, according to the Mahomedan Law— Extract 
from the writings of Muslcm jurists, U, I, 439, 440. 
of Hindu widows legalized, S 1, 457 

Customs as to widow, in the sex oral Provinces of India, 477 — 492 ; General, 477, 
478 ; Bcrar, 478, 479 ; Northoin India- Bengal, 479, 480 ; Bobar, 480 , Bombay, 
481— 484 ; Burma, 484 ; Central Provinces, 484—485; Madras, 485—487; 
N.W.P. 487; Rajaputana, 487—488; Punjab, 488—492. 

S. 2. 496. 

Indian Christian, Act 1872, 561 — 640. 

Statutes relating to— How interpreted, L, M, 568. 

Presumption in favour of, R, S, 572, 
what IS, T, 372. 

Parties, U, V, 572, 
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of a lunatic during a lucid interval , A, 573. 

When, not had within two months after notice, new notice required, 8 52, 605 
The native Converts’ Marriage Dissolution Act, IHGG, 645 -659. 

Tl^c births, deaths and, Registration Act, IS8G, 695—756. 

General registry offices of births, deaths and, 703—705 

The Births, D'^aths and. Registration Act XVI of 188G, Amendment Act, 1800, 

> 759, 760 

The Births, Deaths and. Registration (Amendment) Act, 1011, 761, 762. 

Foreign, Act XIV of 1001, 763—766. 

Foreign, Act, 1892, 845—852. 

Notice of, intended to be solemnized under 55 and 5G Vict., c. 2S, S 2, 765, 766. 
Exemption of certain, from Act Vll of 1909, S 3, 767. 

Anand, Act, 1909, 767, 768 

The Bengal Muhammadan, and Divorce-. Registration Act, I of 187G, 769 — 792. 
Register of manages as prescribed b\ S. G of Bengal Act I of 187C for voluntary 
registration of Muhammadan, and divDiccs, 779, 780 
Register of divorces other than tho-.o of the Icnid known as Khnln prescribed b) 
8. G of Bengal Act 1 of 187G for the \oluntary registration of Muhammadan 
marriages and divorces, 780. 

8. 2, 810 

Conditions subject to which a sambandam may be registered as a, 8. 3, 811, 
812. 

English Statute law relai.iiig t«) India eoncorning the* subject of, and divorce, 

839—853. 

The Consular, Act, (IfiGS), St. .31 and ^‘32. Vic Ch. Gl, 841. 

Registration of Births, Deaths and, Annv Act, 1879, 848, 844 
By Registrars Act, Aiof 1852, 879 — 886 
Of Christians Act, XXV of 18G4, 887- 892 
The Indian, Act V of 1H(.5, 893-908 
Mttmoife Act, in England, P — T, 575, 576 
Amendment of, 713, 714. 

Mariiaqe certilicate book, Transmission of certified copies of entries in, to the Registrar- 
flencral of Births, Deaths and Marriages under Special Marriage A^*t, 8, 13-/1, 

541 . 

'rransinfcsion of certified copio.s of entries in, to the Registr.ir General of Births, 
Deaths and Marriages, S 29, 713. 

Registrar to enter certificate of marriage in, under Malabar Marriage Act, 8. 12, 

820 • 

Mnrriaqe Notice Booh, Registrar to file notices and to maintain the, under Malabar 
Marriage Act, 8. 6, 816 ; Copies of notice to be served on interested parties — 
Withdrawal of notice, 8. 7, 816. 

Marriage per verba de prnesenti, English Law, C, 579. 

Marriage Register, Sec REGISTER. 

to be open for public inspection, under Parsec Marriage Act, 8 . 8 , 505. 

* Transmis'.iou of cortituid copies of certilicates in, to Registrar General of Births, 
Deaths and Marriages. 8. 8- A, 505 , 8. 31, 714 
Certified f opy of entry in, etc , to be evidence, 8. 80, 621. 

Mariiage Registrar, See REGISTRAR 

Appointment of, under Special Marriage Act, 8. 3, 547. 

Magistrate when to bo, under Christian Marriage Act., 8. 7, 580. 
under Christian Marriage Act, 8 7 , 580. 
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Mamage Registrar — (Concluded) • 

May ask for particulars to bp rpRistored, S 63, 605 
Appointment of, under Malalui Marriage Act, S 4, 815 
Maiitnge fieqisiraj sin Native St li^s, under Christian Marriage Act, S 8, 560 
Marriage Validation, Act, II of 1892, 641 — 644 • 

Marriage irith another u'oman, S 3, 44 * 

Mamed man, Succession to sop.irto propc'rtv of a, dvin:^ intestate — millibar Marriage 
Act, S. 23, 826 

' ■ 

Mauled woman. Will of— O’, 232 

Action of tort by—, T, 232. 

Wife’s legal position during continirinco of pnitcction order. S 31, 234 

Women’s earnings to be bet separate propert\ , S. 1, 664 

Women's wages and earning, 664—666 

Savings from separate estate of--, C,/>, 666 

ma} cliei t pnli( \ of insurance, S .0. 667 * 

Insurances bv wives and husbands, 667—670 

may take legal proceedings, S 7, 670 

Legal proceedings by and against, 670 -678 

Suit against a, -Ilnsband not noeessarv p.nt\, (i, IT, 673 

Application oi B 8 of Act III of 1871 to si'parabe propiTly of, subiect to rcRtraint 
upon anticipation, 673-678 
Husband’s liability for wife’s debts, 679, 680. 

Succession to separate property of a, dying intestate -Malabar Marriage Act, 

S. 24, 828. 

Mairicd womaiVs piopcttg. Separated wife docnod spuistei with respect to aftor-acijUirod 
property, S. 24, 217, 218. 

Proprietary rights of woman, how'^aileeted b\ her marriiige— English Law — 
History ol the Law, V—E, 221, 222. 

Liability of lin-,band seizing wife’s propert} aftei riotiec of protection order, S 30, 

233. 

Mamed Women’s I*ropcrt\, Act III’ of 1871, 661 680. 

MaiiimakhaUnfam Law See M VLAi’.AR La\n t 

See ArjlYA8.\NTH VNA LAW 

And Aliy.as.iiitliana Law — Nature of famih gf)verncd b\ such Law Cl.asses 
governed b\, D, E, 799, 800 

Mammakhatayam Mairiage, See ^1\URA1GK «> 

Alyasant.ina marriage, how diflere' fiom, II, I, 800 
Matrimonial cau^ies, Reason wliv District Court^ were given junsdietion in, 51 
Jurndiction of High Court to deil with, among Paisis, 508, 509. 

Matrimonial Courts, Of Parsoe— , 508—511 

Practitioners in, under Par*,! Marriage Act, S, 2.*), 511 
Matrimonial domicile, same as ordin.ar\ domieilc, (J, 35 

Matrimonial jurisdiction, of High Court*, tn be evcrcised subject to Divorce Act, S. 4, 

49. 

Matrimonial relief. See RkIjIEF 

Matrimonial Suits, under Parsi Marriage Act, 511—528. j 

May, Meaning, P— F, 11, 12 

Meaning of worda. See WORDS \NI> PflRASES Construction of words defined by the 
Legislature, E — 0, 9, 10 
Undefined words, construction of, P-T, 10 

Judicially interpreted words occurring in enactments, construction of, U, 10. 
"Or”— "And”— Meaning, V—X, 10. 11 
" May ” - " Shall ’’—Meaning, Y—F, 11, 12. 
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Mtaub oj husband, Mode of doiormitiiiig husband'^ means for Ihc purpose of awarding 
ahmon> pendente lite, 286—289 

Medical € lamination, Pracbicc in case of alleged impotence — As to alleged impotcnc\, 

194, 195. 

Meichant tihippiiuj Act, /6V:/. St. 57 A 5b Vic , Ch (>0, 853. 

Minister hf relujion, English refusing to perfomi eeroinony of second maiiiagi’ to peiiiiit 
Use of his church, S. 50, 396. 

Minor, Suit b\ , for diasoliition of mainage, Y, 56 
' Marriage of, not null and void, i, 183 

Petitifiner (»r respondent being, or lunatic— ( luardian ad /i/cm — Engl i'll! law and 
practice, 1), 208. * 

Suits b\ , under Divorce At t, S 40, 362 

Ibovisions of (Ji\ il PioLcduie Ctjde With leg lid to suiti b> m ag.imsL, and pci- 
'^oiis of unsound mind, 363 -366 • 

•S .4, 570. 

Marii.igt of, English Law, K, 574 

Soleniiii/.ing williout notice or williiii fouitisn (l.i> , aflt r noiito iii.uii.ige wilh — 
iVnalU , S 70, 617 

Solt'iiini/iig', inaiii.igc w'ltli, within l'>uitiHMi d.Lv i Willn)nl> .uithoiitv ot CoLiit, 
or without Hcnding cop\ of notn I -IV*n.ili\,S '11,618 * 

IhsLiing ci’i tilieate aftei expiry of iiotit e, t.i in cisi* of within lo'ii teen da\ 
after notice, or against uithoiiziMl pmhibition — I'enaltv , S 72, 618 
Mtno} ciiildtcn, S d, 43 

Minority, Ituaidiaiib — lhactice «.Md pioeodun* undei IMr^i M.rfmagc Act, I—L, 529, 
Mmor inidQU , Cionsent to re-ni.iniagc af, S 7, 476. 

Minof irifi', ( lUardianship tif, .iiid ehildien, S JM, 823 
Miscondiit t. Mere c.iiolossncss is not neglect II, 145 

of petitioner a h.u ttj^iclud in suits foi diss dution of in.iitiagc, 146—150 

What lb. 111 the hushand, 148, 149 

What is, 111 the wife, 149 

What is nut, in the husband, 149, 150 

\Vhat is^mt, in the wife, 150 

Misyepycseywxtwn, Erauduleut, — Eftect td mi in.irriage — English Law, K, 202 
Missinq pex son , Presumption as to death uf a, .4, B, 513 
Montht S. 3, 647. 

Mothe?, llindi^Law — Lobs of t .isti — Hight of guardianship of, d — L, 448, 449. 

Rights of widow' and, compared, B, 463 

Right of rc-marnod, to .succeed to son bv foiiiiei hubhaiid, C — 7, 463, 464 
Re-inarricd — Power to give in adoption son by fonnet hubband, I), K, 474. 
Mntiic, Eot condonation, LI, 115 

Of petitioner in asking for restitution, not material, G U, 237. 

Motucs of parties, Rea'.on-, for en.icting law, (', 14 

Muhamedan,^\x\i person bom a, claiming right as rcvcrsionin in Hindu family, 

B, K, 444, 445 

The Bengal, Marriages and Divoice-' Registration Act, 1 of 1870, 769 — 792 
Muhammadan, Registrar to keep register's, S G, 773 
Muhomedanism, Loss of caste — Hindu convert to, Sueeosiion, V, 447 
Muhomedan Law, Ellcct of eonveisioii on right uf iiihcrita ice undei, Act XXI uf 1850, 
xV, 435, 436 

Provisions of, as to the clleet of i lange of rrligioi on the statua of mariiago, 
0-G, 436-489 

Ettcct of convcrbioii on the ‘tatUL ol mamage .ici ording to the — /'.xtracLs from 
the wiitingb of Mublom juiisUs, 77, 7, 439, 440. 
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MuJwmedan Laic;~(Goncluded). 

Divorco Act, IV of 1869 not applicable to Mahomedan converts to Christianity, 

J, 440. 

Suits for restitution of conjugal rights by a Mahomedan convert to Christianity, 

A^ 440. 

Effect of change of religion on the obligation to maintain relatives under the, 

L, 440. 

Who can appoint JCazi under, F — 683, 684. 

Appointment of Ivazi— Qualifications— Reg. XXVI of 1827— Act XI of 1864— 
Glfficc of Kazi not hereditary, B — A, 685. 

Powers of Kazi, F—M, 685, 686. 

Provisions of Muhammadan Law relating to suits for restitution of conjugal 
^ rights, 249 --253. 

AfM?iomedaw Divorce Act, does not apply to pohgamous marriages, H—J, 

2, 25. 

Conversion, oflcct of, on — , A, B, 27. 

Jurisdiction to dissolve, Q, 39. 

Registration of, — Cop> of entry in Regifttoi — Evidence, F, 773 
Registei of riarriagc-. as presciihcd by S 0 of Dongal Act ] of 187() foi the 
voluntary registration of, and divorces, 779, 780. 

Register of divoieos othei than those of the kind known us Khula piescribod by 
S. G of Bengal Act 1 of 1870 for the voluntaiy registration of, and divorces, 
780. 781. 

Muhomedan Begtsirar, B. 2, 772. 

Duties of, on application, S 9, 774 
may receive gratuit) , 8< 10, 774. ^ 

to be subject to control of District Registiar, S 17, 776, 777. 
a public officer, S 25, 778. 

N 

Naib Kazis, S. 3, 689 

Nambudrt Brahmins, Marriage, Ceremonies among, F, 809. 

Widow marriage among, II, 809 

Name, Divorced wife may retain the, of hoi first husband, P—V, 158, 159. 

Native Christians, Sec Chkistians. 

S 3,571. 

Licensing of persons to grant certificates of marriage between, under Christian 
Marriage Act, S. 9, 581. « 

Registrars to ascertain that notice and certificate are understood ly, B. 57, 606. 
to be made to understand declarations, 8. 58, 607. 

Registration of marriages between, S. 59, 607. 

On what conditions marriages of, may be certified, B. 60, 607. 

Marriage of, 607 — 611. 

Books in which marriages of, under Part I or Part III of Act XV of 1872 are 
registered, B. 64, 610. « 

S. 2, 642. 

Native Converts* Marriage Dissolution, Act XXI of 1866, 645—659. 

Native husband, S. 3, 647. 

Native lam, B. 3, 647. 

Native State, S. 3, 570. 

Marriage Registrars in Native Btates under Cbiistian Mariiage Act, S 8, 580 
Officers to whom Registrars in, shall scud ccrtilicatcs, B. 56, 606. 

Power to prescribe fees and lulcs for, under Act XV of 1872, B. 84, 623. 
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Native State — (Concluded) • • 

Power for (lovcrrior (fencral in Council to .ippoinL Ro^istnirh for, S. IJ, 707. 

Native inf e,^ J, 647 

Nntuializalion /Icf, Ulii, St. & 31 Vi-* , CIi 14, 842. 

Natural or let/al, Mciinin" of the tonhs, />, K,20i 

Ntiijarii,^N.\\,\iTc .ind cffciN of mintil relationship amon^, J—M, 800, 801. 

Nccessai lc:^, llii'^banJ when li.ihle for, jf wife, 222 — 224 
^ Wh.iL .ir. , 224-227 
" What lu'cunes are—, K, 226 

ProcuriMl tor m.uutonanec nf child, 226, 227 

Neijlect. Cokliies'i .ipd insult pio.iu* inj; an .itl.i' K of melancholia, if cruultv, ^/, N, 74. 
Wilful, of petitioner a li.ii tn iidief in suit for di -.soIiiLioii of mairiiigo, 145. 

Mi'ie ( arelcsiiie'is is not, or iiii'.ci)iidu<*t, /i, 143 

Neglci tiiiR to appl\ prompLlv bn alinioir. pcnlentc fife — Jillloct, jB, 273. • 

" I'lxtremo, ma\ amounf to connuanee, i\ 108 
NcL^ligeii ».•, St^c NralLKiT. 

Nein innl, nider for, — ICllect, U, 156 

Not bnnq hroU'ilii before the Cowl, iiiiMiiiiii* ol the expit*'. .lori, /C-1, 175. 

:Vofic‘c, One of the pirtii-s to intend*- 1 iniiriu'e t.» give, i*) R-jgistrar under Special 
Miiii.ige Act, S 1, 547 , t.) b* filed .ind eops (jiitereJ in the IMarriago, Book, 

S ‘I, 547 , fhi)-'. Uoii lo iii.iinige, S i>, 548 , I *i o( eil are on receipt of objection , 
(ibjo-toi in.is lil»' suit, S 7, 548 , Ceitilicate of liliiig of suit to bo lodged with 
Registiar, S. H, 5*3 ijoiiif lu u line when objection not ro.isouablo, S 9, 349. 
Wh»‘u inariiai^e not had wulj'n tw.i iiriith', after, new', loquircd, S 52, 603. 
R'isiStrai ^ to iseeiLain that, n>l « . 'iili' ate aie understood by Native Christians, 
S o7, 606. 

boleniriojiig, witli-jiit or within foifricen div- afti r, marriage with minor— 
Penalty, S 70, C^7 

Ixsuiiic eertiln ate, ot iiiirtviiu wmi.Id'iI jiiMn ilion of, — Peililt}, S 71, 617 
nr ' 1114 alter expn\ of. — Pcnaltv, S 71, 617 
S )Ii inni/iiiig niiirrutei witli luinoi wMthni fo',tt.eeii davs without •luthority of 
* C )Uit, or without -.eiiilmg '*op\ of, — Pen iltv, S 71, 618. 

I.suni'i ceiliti-.il« aftei expir\ ot or , ni ease ■•[ minor, within foufteoii days, 
after, ol iji-ni t luJiai/. d pioliibitioii — 1‘eii iltv , S 72, 612. 
l)m.\ of K'-aidiat to le^i^.er bn th^ and deaths of which, is given, S. 19, 709. 
I\*i-,oii*; author ued to givi-, of onth, S 20, 709, 710 
Per-ions authoiized to give, of death, S. 21, 710 

Kntiv of bnth oi death to be -agned bv person giving, S 22, 710, 711. 

( )f inarti ige intended Li be si>lemiii/e3 undi i 55 and 50 Vict , C. 2‘J, 8. ‘2, 765, 766. 
i)f niteiiLion to icgi'.Ler a Siinliaiil.nu to be given to ih-' Registrar, S. 5, 815. 
Petition f.a <li -oluti.'ri .d iiiiiriige under Malabar Marriage Act-to be given 
toolliei paitv il pitition is not loiut, S 20, 825, Court to declare marriage 
di^,. lived wilhiM a ,peeiUed period, S 21, 825. 

Servueof. under Alalabai Marii.igc Ad. b 25, 829. 

Nul/ini nf mn.ri'i.,c, See DKa I OK MdJdIA Of MAJlUf Mil:. 

/ See VOlDAmX MVIIKIVOP. 

See VOIP MALiKlA(ii:. 

See pp. 181—206 

Void Til'll iiaS‘‘—RtIect of delay in ease of— Suits for, M, N, 140. 

Petition foL* decree of nullity, d IH, 181 

Dceree foi — Contirmatiuii by High Court— Pi adice—I ioccdure, R, 181. 

AT 77 Suits for.-Piavei for rebtitution— English practice 6', 151. 

* A^-e of parties— How afiecLs right tc relief, 4, B, 182. 

130 
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— (Concluc'ed) . 

Decree of soparition, how far h.iM relief on ground of, C, 182. 

Burden of proof in suit'3 for, G, 182. 

Suits for nullitj', test of jurisdi* tion— Kiiglish-LLiw, G—1, 186. 

Grounds foi <i petition to dcLUre m.irii.i>;e null .ind void, J, A’, 186 
Who can o nnmance procccdinga for, — Englisli Law, 186 —188 
Lapse of time, effect of, on suit for, F —K, 188 

Contents of decree 7iisi for, 7j, 188. ' 

Grounds of decreo of, S. 19, 189. 

The party who is dis-jualiiiod m.i\ aLo aiiply undiu ucrL-iiii ci.cumstaucos for 
decree of nullity — Other ca'ios whore the p.iity who is not fib c.iii apply for 
decree of nullity, B — E, 190. 

Suit must bo instituted with reasonable promptness— Effect of delay, F, G-1, 

' 191. 

Suit foi restitution of conjugal rights — Right to declaration of, L, 191 
Cases where decrees for, have been grin ted tn thu husband, 19l — 193. 

Cases where decrees of, have been lefusi-d to the husband, Z — C, 193. 

Cases where decrees for iiullit> wote gi anted to the wife, 193, ISli 

Oases whore deciees of nullity were lofiised to the wife, J — L. 194 

Suit for, — First wife being the utcriiio half -isler of second wile — J)oiunilo, V, 197. 

Reason of the rule as to insanity being i giound foi a suit foi millibv, F, 201. 

Confirm ition of Distiict Judge'-, dn-iee «)f iiullitv, S. jO, 203 

Children of annulled 'uaniago, htalU' of, S 21, 204 

Decree nm for de.solntion and deeioo iiist of uiillity — r)illoience, A, 204. 

Nullity suit — Provision f.n t hild —linen .!i i iw and pi.n L—O, 206. 

Respondent iii suit foi ri'AiLutioii i inM-.>) isK for, ^1, 203 

Suit for restitution of conjugal lights iii-.titiKed pending suit by respondent for 
dissolution oi nullit} or judicial si'paiation, U — Z, 255 
Variation of scttl.'inoiits in ease-, of, X, T, 328 

Power to miko order, .is to cust<»d\ ol ehil.htm in suit-' for di-sulutMu or nullity, 

S. 43. 338, Power ti iiiilu' sii«’Ji oidj'rs ati.ei decrveroi eonlimiition, S 4J, 338. 
Suit for a deeree of, .iinoiig P.ir-iis, 511, 512, In case rd liinacv or mental 
unaoundiiess, S 27, 511 , iii td iinp'»ten' S 2.S 512 
Suit by wife for nullit\ —General and relative impoteiiL} — lmpoteiic\ , quoad 
fmiic— English Law, H — Z, 512 

o 

• 

067fcf o/ f<’7isZn^Mre, Til tiKiiig lesidencc as tho le-'i of jmisdicLion under the Divorce 
Act, U, F, 29. 

Offence, Cognizance of, under Piirsi Alairiago Act, S 16, 530 
Offer to return. Effect of on deseitioii, 96 -98. 

On, Meaning of the word, F, 297 
Or, Meaning of, V — X, 10, 11. 

Case where “ And” is to be road B, 152. 

Orders, Enforcement of and appeals from, and decrees under the Divorce Act, S. 55, • 

881. 

Rules and, under Act XV of 1805 (Parsi Marriage and Duoree) in force m 
Bombay, 533 — 336. 

Rules and, made under x\ct III of 1872 (Special IMiuriage)— General, 556; Bengal, 
357 , Bombay, 557 -559 , V f’ , 569, 560 , Punjab, 560. 

Rules and, made undei Act \V of 1872, Cliri.stian Mauiage, Bengal, 630—683, 
Bombay, 684, 635 . L P , 635-638, Punjab, 639, 640. 
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Orders— (Cnncliidcd). 

■ > 

.111(1, m*idp under Apt VI nf (JonoT. 'll, 719-730 , PeiiRftl, 730—749; 

ilcuu^j.u, 745-751 Punj.il), 752, 753. Miidrm, 754, 755; U.P.. 756, 757. 
Oidc) fni .fhintmti, Piit-ir. lui^. pu^itltvJe hi,', 289 . 290 
Oiidh 7^7s7l^^’s .Il7, TjOs^ nf pi-te — Sir*(je-,^iMn undci, I of A’, 441. 


Parda-nn^hin, S 2, 772 

Parwnts, C.i'ie \vh'‘r(* itp iinlii — C'l.iodv L;i\vn to'i thinl person, 347. 

Parsi'i, Not snl)|i'ct to l.iw, A’, F, 494 

O. )nsl.i action of l\irsi A'‘fc --I’ur^ljsli Law how f.ir helpful, fr — L, 494, 

495 

P. usi Mmiis;*' Act i- Ij.isqJ on Rni'lish Liw, M, 495 

Ellcpb nf Hindu cihloiiI'; on, L.iw cif m'lin.iPi*, (), 4*95 > 

• Rule of i‘(|uil\* ml i;o )■! cirisi when to In* .ippliud to, /', 495 

Wli" irp — Zoroiis ' 1 i.ms— Uuivn ^lon, .S’ — IP, 495, 496 

Adoption .inifliiR, — Will— 1 ']\ uIoik e. A' -/-f, 496 
Of in.irii.i"P‘? bi'l.wj'i’ii, 497 — 503 
Ini.int ni.iin.L^fj'! .iiuon;, />, 499.500 

Iiifint in.iMi.i^i' .iinoiiest, — Con-'cnl of f.ithoi or ^^u.irdrfin— Coiibont maj bo 
implied, K - (#, 500 502 
I’uni dniKMit of Im- LiiiN ,imoni«, S 5, 503 

Re-in im.iLTo 1 )n .i -..iie .ift'M (liv.wee mil I'vful vliii iin; life' imo of first wifo 

oi hiislT.ind, b 1 . 503 • 

S".^ "id in.iiij i"-> ( MiLi i t«*l iiv^ .1 husb.ind wliile hi » first wife was living, 

[iri.ii i-i till p.i . ii 1 ' ol ih<' P II -. 1 * • M im All. n>il |}ii[ji-.iiiioi(‘, H, 504 
luii'.dii’li III of Ha'll (>. 1111 1 t'idoil wJkii in iti nil mill! .iinong, U, 50B, 509 

Suit lor .1 (lei rec nf nullitv of ni.iMi io»‘ .n,' m*^, 511, 512 , In case of hi a, ic} oi 
ineiitil uiisouniJii'' S I't , 511 . In i of impotiMn v, S ‘28, 512 
Suit foi A di I lee ol di .solution in i ,i'*i of .ib'.enee, .luioii^', — In case of absence for 
se\"n \e.ii ■», S. .i'l 5i3 

• Suit I'H (Ip’oii'c — llii'iiviid'^ li.ioilitv fill wife ■>( o->l 1 — Rule of Mnglish Law appli- 

c.iblo to, C — II, 514 

Si'LOiid in.iirri:;e contr icl.i'd b\ .i J’.iiii liinb.j.iid while first wife w.ia living, prior 
to llip PiIi-'Ihl; of till'. At t, N — L', 516, 517 
WTiat^s 1 (*^m 1 ( rufll v .iiiioiu;, — Kiu^h h l^.iw how far heluful, P -I', 517, 518 
AdiiltePN of I’arsi pi uiionei --Kfli*' t Z—li, 519 520 
P.iNineiit of .ilinionv to wife or her tuisfoo .iinong, S d.'", 522 
DLMTOu^or ri'>tiliilioii .inioiig, how far enforceable, 7'— 524 — 526. 

No suit to enforce m image or (.ontrar I .iri'.ing out o' ni.irriage when husband 
under Ifi, oi wife under 11 \ears, Parsi A1 image /^et, S. 37, 527. 

MinoPit\ —(lu.irdiiUis— Practice and procedure under J'arsi Mar'-i.igo Act, 7— L, 
529. 

C(jgm of oflencc'. under Parsi Marriage Act, b I”!, 530. 

Pat^ee Chu'l Al,it7imonml Coiirh, S. Hi, 509. 

.Par .SI Distivct Mahimonial Court, S 17, 509 
I^arsi Martmqe, See MAKKI\(«1‘’ 

Act H based on Phiglish Law, M, 495 
PtCiiUisite^ to validity of, S. .3, 497 

Table of prohibited dogreea of ccns.inguinit} oi affinity framed by the Governor 
General m Council, A,D, 498, 499. 

Maruage amoiig Parsecs— Suit foi declaration of invalidity of marriage during 
infancy— Kfiect of custom validating such mainage— Age of majority among 
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Parsi Marriage —(Concluded) . 

Parsis for purposes of marriage, ill— 0, 502, 503. 

Penalty for solemnizing marriigc contrary to section 4 of, Act, S. 9, 506. 
and Divorce Act XV of lHr»5— Alimony — Charge on husband's immoveable pro- 
perty— Widow— Distributive share, /, J, 5Q2. 

Rules and orders under Act XV of 18G5 (Par^i Mainage and Divorce) in force in 
Bombay, 533—536 

Par see Marriage and Divorce Act XV of 186, 493—536. 

Parses Matnvionial Courts, Of, 508—511. 

Rules of procedure of, to be made by High Court, S 51, 531. 

Parsees, Fi^bvisions relating to suits for restitution of conjugal rights among Parsecs, 

253, 254. 

Parsi widow, Parsi Marriage and Divorce Act XV of 18G5 — Alimony— Charge on hus- 
band’s immoveable proportN -Widow —Distributive share, I, J, 522. 

Parties to viamaqe, U, V, 572. 

Parties to suit. Suit against a married woman— Jlusb.ind not necessary party, G, H, 

673. 

Payment, Order as to the, and disposition of damages against adulterer, 268—270. 

Penal servitude. Alimony wbeie wife undergoes sentence of, Q, 296 
Penalty, Punishmonl for abetting marriage made contrary to S 7 of the Hindu 
Widows’ Rc-marriago Act — Eilect of such marriage — I’roviso, S, 7, 476, 477. 
Punishment of bigamy among P.irsis, S. 5, 503. 

for solemni/.ing marriage contrary to S. 4 of Parsi Mariiagc Act, S. 9, 506 
for priest’s neglect oS requirements of S. 0 of Parsis Marriage Act, S. 10, 506 
for omitting to subscribe and attest ccrtiiiec^to under Paibi Marriage Act, S. 11, 

507. 

for making, &c , false certificate unddr Parsi Marriage Act, S. 12, 507. 
for not registering certificate under I’arsi Marriage Act, S. 18, 507 
Punishment of offences under Parsi Marriage Act committed within local limits 
of High Court, S 47, 530 

oil married person marrMiig again under Special Mariiagc Act, S. 15, 552 
Punishment of bigam\ uiidei Special Marriage Act, 8. It), 552. 
for signing declarations or ccrtific.atcs containing false statements under Special 
Marriage Act, S. 21, 553. 
under Act XV of 1872, 611—620. 

for solemnizing irregular m linages —Act II of 1892, S. 6, 644 
on respondent not obe> mg citation undoi Act XXI of 18GG, S. 11, 649 
for false information under Act VI of lK8i, 713 

for wilfull> giving false information uudei Act VI of 188G, S. 27, 7i3. 

Zamindars, etc , responsible for immediate communication to police of intended 
sacrifice— in case of neglect, S. 3, 832. 

In case of neglect to comiminicate about Satj, S 3, 836 
Pending suits, when Divorce Act came into force, S. 6, 52. 

Permanent Alimony, See ALIMONl, J*KRM\NENT 
Petition, Forms of, and statements, S 40, 360. 

Stamp on, under Divorce Act— to state absence of collusion or connivance— State- • 
ments to bo verified, S. 47, 360. 

Pin-nioney, Separate maintenance settled on wife, G, 667. 

Pleader's fee. Suit for judicial separation, V, 53 
Pleading, counter charges, V, W, 121. 

Cruelty, B, I, 142. 

Police, Zamindars, etc., responsible for immediate communication to, of intended 
sacrifice — Penalty in case of neglect, S. 3, 832- 
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Po/ice— (Concluded). , 

bow to act on receiving intolliRonco of intomlod sacnfico, S 832, 833. 
how to act wlicn intelligence of SiiLrilico does not le.ieli clicin until aftt*r it* has 
taken place, S. 3, 833. 

Zeinindrir-,, itc , reaponsiblo fo? immediate cominutiicatioii t»), of intended sa^ri- 
•lice, S 3, 835. 836. 

how to act on receiving iiitclligenco of intended sacn lice— How to act when in- 
^ tclligoiieo of sacrifice docs not leach them until alter it lia-. taken pi ice S. 3, 

' 836 

Polytfamous mntjiatjes, Rogi-tration of IMihomodan Marriages Act, docs not apply to, 
77— J, 2, 25. • 

Cfiurls, whether can grant r-dicf in case of, L — O, 53. 

T'ost-nuptwL iJclt'i, Wife’s li.ihility for, S iS, 671 

Post-nuptial scttlcmont, Inf|iiir\ into cxi-^toim* of ante nuptial or, S- 10, 314. 

•What IS, 328 • 

V.aiiation of, Tt', 329 

Poiaers o} appointmcyit, Vaiiation of. A’, T, 330 
Varviiig |f)int, L’, 331. 
fluilt\ p.irt\’s, v.in.ition of, 0, D, 331 
Poirer to hnnsier \iiits, IS S, 54. ' 

Practice and I'mccdurc, Sec pp 152, 153 
Sec App VI, pp 953 --982. 

A.s to filing written st.itcincnts, ./, 53 

Alimoiij pendente htc — Abs^.»ic«‘ of means — UcfisiMKc to Rogistrai, //, 305 
As to .«.ettlcmcnt of damages, 7i, 3i3. 

Of J'higiish Courts as to allid.uit, 373 — 376 

Divci gem c between seiuial High CoLitVs —C« ' 111 SI > ti. l'<* adojited b\ hubordinate 
Courts, (\ h, 9. ^ 

Stay of proceeding-', piartiec as lo, f/, 32. 

Adiouriiment, pracLiee .is to, 7/, 33. 

Couit 111 India lo .u I on principles of English Divoni* Court, B 7, 52 
*Coui ts, •will till i laii giant rein f in la.e of poh g.inious iiiairiago, h — O, 53. 
Judieial scp.iifitio'i iiia\ be eiantoil m a suit foi divoree, li — 7', 59. 

Decree ba-ed mcrel\ on adnii-.siori , .ind willioiiL rei niding c\ideiice, H—T, 98. 
Adulten T to be (O icspoiidcnt in Milt -i for diss.dutiou of marriage, S 11, 99. 
Chaige*of .iduller^ with pcr-.oiis, of whom -.omo .ne known .ind Home unknown — 
Piactice, Jj, 101 

Allidavit to dispense with co-rcE'poiiiimt — I’raitne as to, — 72 101. 

Jiiterve»iiig in .i divone .mil — Allegation b> the huhb.ind in his answer that the 
wufe lominitled .idulterj — Application liy the alh ged .idulterei to intervene, 
J, /J, 102. 

Person implicated b\ petitioner may intervene, S — 102. 

Apnlicatioiis to dispense with co-rcBpondcnt— Piacticc .i,.s to, 77, 103. 

AihdaMt 111 support of motion to disponho with co respondent, 7, J, 103 
Where adiilteiei is absent abroad — Practicr, 7., 103 
Co-rcspoiideiits’ right to be heard in appeal, M, 104 
Respondent leading the life of a prostitute - Eltec t— Practice, N, 104. 

Where theie are charges against unknown persons— Practice, A', Y, 105 
Adulterer’s name being known aftc liliiig petition— j»ractico, Z, 105. 

Where adulterer’s identity is lost chrough neglect, D, 106. 

Death of co-respondent whilst suit is ponding — IVaitice, 7^', P, 106. 

In ^uit for dissolution. Court to be satisfied of abhcncc of collusion, connivance, 
etc , S. I'i, 106. 



INDEX. 


Practice and Pxocedure — (Continued) » 

, Condonation need not bo sppci.allv iileaded, K, 116. 

PIciidiijf? counter chargcF, T’, ir, 121. 

Counter charges — Duty of Couit bcfoie pronouncing decree wisi, X, 121 
Dismissal of petition foi dibsolution on ground of collusion, etc., S. 13, ^21. 
Power of Couit to pronouiue decree for dissolving marriage, S. 14, 126. 

Decree for dissolulion iioi. to be made on iiicic admissions, P, 127. 

Amendment of petition for dissolution into one for ]udicial separation, 21, XJ, 
128 

Opportunity to be given to petitioner to amend petition in certain cases, lVl28. 
Power to grant judicial separation where dissolution of marriage is prayed for, 

ir. 128. 

Court ma\ attach cozfditions to making of a decree for dissolution of marriage, 

* X, }*, 128, 129 

Discretion of Court in cases of di>.solution how to be exercised, B — G, 129, 130. 
Duty of Court exercising jurisdiction under the Divorce Act, L, 130. 

Court refusing relief on ground of petitioner \s adulterv — Such refusal no bar to 
Court’.s granting relief on subsociuciit proceeding, A/, N, 130. 

Discretion in vase of petitioner’s adultcr\ — Cases where the discretion has been 
exercised in favour of the pctitnmei, J — 132. 

CompeJisatzo ctiminuni, ductrine (»1 — Canon Law — Alcove doctiine not applicable 
under Indian Divorce Act, II— J, 133. 

Cases where potitipnci’s .idultei> was excused and decree made in petitioner’s 
favour — Where the adultery is committed in ignorance of fact — oi in ignor- 
ance of law’, 134 — 136. 

Where the adultor\ is committed \te con.scqucrce of the violence and threats of 
the husband, petition iidulterv is excused and decieo iiassed for dissolution, jR, 
«, 138. ' 

When the adultery is committed b\ petitioner to the knowledge of respondent, 
and by him oi her long since lurdoiied and condoned, petitioner’s adultor\ is 
excused and a dcen'C p.issod lor dissolution, 135, 436. • ' 

Decrees for dissolution weie gi anted to the Iiusband, cases w’hcrc, 136. 

Decrees for dissolution were refused to the husband, cases where, 136, 137. 
Deciees for dih.solution weie granted to the wile, cases where, 138. 

Decrees for dissolution were refused to wife, eases where, 138. , 

Cruelty of petitiunei a bar to relief iii suits ffu dissolution of mariiagc 141, 
142. • 

Plea of desertion in defence, V, 143. 

Wilful neglect of petitioner a bar to relief in suits for dissolution of marriage, 

145. 

Misconduct of petitiouei a bar to relief m suits for dissolution of marriage, 146. 
Belief to respondent in Ciise of opposition on certain grounds, S. 15, ISO 
Cl OSS -suits— Conduct of suit to whom given, P, 151. 

Suits for nullity — Prnvcr foi restitution — English practice, S, 101. 

Cases where aliirmative relief was allowed on cross-prayer, V — P, 151, 152. , 

Cases where afliimative relief was not afforded on cross-prater, Z, Aj 1S2. 
Decrees for dissolution to be wisi — Collusion, S. 16, 153, 154. 

Practice in applying for decree absolute, 162—164. 

General principles as to intervention, 165, 166. 

Intervention by Queen's Proctor, 168—170. 

Who can intervene, 166—174. 

Intervention by private persons, 170—174, 
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Practice and Procedure — (Contiiiucc^ ' , 

^TFounds for intervention, 174, 175 

Coiuirmation of (Ioltoc' foi dissolution h\ Di^Liu-i. .hiil‘',o, S. 17, 176, 177 
District Judf^o p.i^siiip; dccroo foi di-. .olutma of siil)|oot to ooiilirination, 

with ci)>,ts .if:;.iinst ro'ipond>'nt — I*>w'er t»> executo docrco to cO'its hofort* con- 
flimtition, 7 j, 180. 

Nci cssity for .i motion lor Itigh C- ii''t t > in.iUo d»' 'oo ni6i ab-solutu, .If — 180, 
181 

•under the Divorce Act IV of iSf/), b39-394. 

< )rimnsil summons per-^on ill V sor\cd on the rripondcnt — Do..ro<' nisi passed ex 
nutd — AppluMtion lor iniLiiij; t.hc docn.-* .ihsoluto. 181. 

Di MCI' fi'r nullitv of mirii.i^o — C«mlinn iiioii hv Couit — I’lactioc — Proce- 

dure, /;, 181 

'l’h'p.iit\ who Is dis.ju.iliiied m>i\ .tlsd .ip])lv under certain uircunisLint'^ for 
• dc'.h ij of nnlliLv — ( )i l»cr c.isi's wheic tho p.irt\ who is not tit cmu apply for 
dccice of nullity, JJ — E, 190 

Suit, foi TC'.tiLiifioii of eon iuj,m 1 Fights— Ui^ht ft>r deiUiation ol iiullily of mar- 
Jj, 191 

C.ises wliL'ic* decrees f(»r iiulliU of iiii,rri.i:^<* h.uc hoi n ^;r inted to the husband, 

191—193 

C.isc-^ wbuie decree" of nullity oi man hive been lelw-.cd to the husband, 
-C7. 193 

CaM'. where deLroe- fo‘ nellil.v weic ^ianl«*d to the wifi., 193, 194 
Ca-e w he I? decrees <<i iiullitv ‘Vcrc leliiseil (.o tlie wife, J — ]j^ 194, 

Pr.i'lie 111 L i-^c of .il.'e/^e.l iinp u.eiieo -.Mcdual exani mat ion, as to aliened iinpo- 
t.'ii'w, 194. 195 

(.'o.iliiniition of Disliiet Jud‘ 4 < ' . d-* icc 'of nullitv, S ‘20. 203. 

De-’ieo nisi foi disadutioii and doeiie /i?si of n.dlih I )i(l«‘iencT, /I, 204. 

Nuilits ^iiit “pro\ isn.u toi < liild — l'hi;;lisli Ij.lw an' Tiaetiee, L — O, 206. 
I’cLitioiicr Ol le-iponlent beint* iiiiuor oi liinaLi' -(luiidian ad litcni — English 
liw and pi.u tn /i, 20S. 

C i]nproLfti-,e of suit, jiricLiee as to, G, 208. 

Ke'.pundent in suit lor re-.titutioii of eonjueil r'ghis may «xsk for judicial .separa- 
tion, X, 208. 

Ijei;Ml gnuinds \\h> the application for judicial sepiraL'on should not be granted 
-Avimt ircfcuchleg.il ground.-., 212 — 215; What aic iioj '■uch legal grounds, 

216, 217. 

Dain.iges and costb against adultcrci, 262—271 

[>amage^.ig.iin-.t adulti'i' i — Measineof diinagi'- 263 -271 , ciicumotancct- which 
tend to reduce, 267 , tho-.c whn h tend O' i nb iik e thein, 268. 
nidci ash) the piinii'iil .ind di.spusiiion of diin.ige^ against aduUeier, 268 — 270. 
I’Mctice in cl liming diui.tgcs against adnUciei, 270 

Claim for daniagos ag.iiiist adulteicr without claiming dis-sulutioii or judicial 
separation, F — /, 270. 

i'mvncm to order adulterer to pay toits, S S5, 271 

Alimony pendenh' hie -dunsdicbion — Application after i ecree nisi, C — Fj, 273. 
Alimony '^hen payable — Kcelo-iia'iiu.al Courts, practice of, J, 274 
Eai-tis to be cstxblishcd before alimoi y pendent' hte can bo granted — I’raetice of 
ise^jlcsiastii ai Coui ts, Ij 1 , 274, d75 
Application to make decree absolute -Aiieais ot alinio'iy, L’, 279. 

>fi, .ipplicatiou would lie for a small ^uni pending pctiuion for alimony, .S, 279. 
Ttlode of dctei mining husband's meiii-. for the purpose of awarding alimony 
jiendentc hte, 286- 289 
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Practice and Prqipedure — (Goncludod). • 

, Enforcing order for alimony pendente lite^ 289, 290. 

Regarding the grant of alimonv pendente lite, 290 
In matters of variation of settlements, 333—337 

In making orders as to custody of children and access to children, 352 — ^9. 
Power to close doors in piocecdmgs under the Divorce Act, S. 53, 378. 

Suits with closed doors under Parsi Marriage Act, S. 38, 527. 

Power to adjourn cases under the Divorce Act, S. 64, 379. 

Determination of question's of law, procedure and fact under Parsi Marriage Act, 
S.^41, 528. 

Minority — Guardians— under Parsi Marriage Act, I — L, 529 
Levy of fines hv distress under Parsi ^Liriiago Act, S 4H, 530 , procedure until 
return made to distress wanaiit , S 49, 530 ; imprisonment if no sufficient 
* distress, S. 50, 531. 

Rules of procedure of Paisi Matrimonial Courts to be made by High Court, S. 51, 

531. 

Proceduie when female respondent refuses to cohabit with petitioner under Act 
XXI of IHOG — Adiournmciit for a year — Interview, S 15, 650 , Procedure on 
expiration o{ adjournment — Interrogation of respondent — Decree, S. IG, 650. 
Decree in case of male icspondent icfuMiig to cohabit on grounds of petitioner’s 
change of religion — Act XXI of 1S(»G, S 17, 650 , Decieo if respondent so 
icfuso in case of uncoiisummated inairiagc, cither party being impubes at 
time of marriage, S. 18, 651 c 

Person objecting to kcgistratioii of Sambtindam may file a suit in a Civil Court, 
S. 9, 818 , Rogis^T.Uion io be delated pending fin.il disposal of suit, if certificate 
of institution IS lodged with Regisi^ar, S 10, 819. 

P^eamhle^ how far guide in construction of statutes, M — X, 5, 6. 

Recitals in Act or, how far guide in construction, P, 6* 

Pregnancy ^ concealment of — Kilctt of marriage coniracted during such, V — X, 203. 

Preecribedt S 3, 703 

Presumption, is in favoui of validity of marriage, D, V, 181^ , • 

Marriage properly and duly performed — of \.ilidity, M, N, 196. 
as to death of a missing peison, *1, B, 513 
in favour of marriage, 72, S, 572. 

Priest, Bee CLERGYMAN • 

S. 2, 496. 

Presence of, if necessary for marriage — li^glish Law, M — TP, 577, 578. 

Private 'pcisons. Intervention by, 170 — 174. 

Piivatc lesidcncc. Registration at .i, iindei ^I.ilabar ^larriagc Act, S 13, ^20. 

Privy Council, Appeal to (Jueeu in Couiu il nndei Djvokc Act, S. 5(), 383. 

ProMsions> of the Code of CimJ Pifcrdurc rolating to appeals to the King in 
Council and piinciplcs and piacticc governing tlie same, 383—394 

Pi ivy Council — l*iacticc of, not disturbing concuiient findings when departed from, X, 
178. 

Proceedings in Council, If can bo referred to in construing an Act, Z, ii. , 

Ptocedure, Soe PkaC’TK’E AND PKOt’EDlUtE Marriage nothin valid b\ reason of irre- 
gularity in, S iG, 821. 

Prohibited Degrees, See AFFINITY See CONSAN(JUINITY. 

Of coii=.aiiguinity ot afliinfy eoiiteniplated by the law — English law and Indian, 
E-J, 63. 

Where foreigners many in England within the, of relationship of then own 
country, D — F, 186 
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Prohibited degrees ~~{Cnnc\uded) % ' j 

Ornunds of docreo of nullity of marriage, 8 19, 189. ^ 

in this country not same as in England, D — L, 196 
Pf oof. See E\ IDENCR 

of desGrtioii, 7’, r, 83, 84 

need not he proved in respect of marriage in aeefrd.ince with Act 
XV of 1872 , S. 77 , 620. 

• Ponit'4 to he proved on appearancos of petitioner under Act XXT of 18G6, S. 12, 

' 649. 

of innrn.iL;n ind deMiLiin oi ropiili.itioii ol poLitioiiei IM coiiHeciiienoe >of coiivor- 
sion, S 21 , 652, 653 

7Vf)o^ o/ ?/, Reference to pie\ lous reeoiiK iii ])roof of petitioner's .idultcrj , O, 

131. 

J*KiitU(‘f *.'>nniv(iiu e, 17— «), lOQ, 110 

Proof of innniiige, Tliere iiiu-.t he sonn*, in AI m nuonial siuls, I", 99 
n*'i I irN hefd!'(’ ro‘>Liliii.ion ( in hi disifd, / 237 
Ptoveiiy S 5, 44 

III! .riiii.! of, R, 220. 

wh u -IS, 7i, 329. 

PntjHihf \vb it i*>, .17 -O, 329, 330 

]*}!*}>} it'in} {, I I!fle<l of in.irnagf on, — Siiceeinon Ac*, ^ 4, /v’, /<, 219, 220. 

of woMiMi, how <i.(Ti‘( uefl h\ hei m.ii riage - J'Inglisb Lrivv— 1 lislot \ of the Law, 

l —K.hi, 222. 

I)iMituU'* le'sp .ndent leading the lift r>f .i, — lOITec I -Ihti Liee, _V, 104. 

Sint ior (liNor. e C'niiiv.uKe, O — (,7, J04 

I’etit ion T 1. flowing tlj< n line of the ailultLrei « von w lieii w i f • is leading the life 
(il ,, — I’o ri'««pon(U’nt, 7’ 7", 104 
I 'foti‘c(i07i Si e 223 234. 

Adiniiii atal Jon to wjl< dving.ifter.ijuiliM.il sep.ii ilion nr - I-lnghsh htvv , X -I>, 
, 178. 479 . 

Iii.ie. Jor jiidiM.il .. p ir.itini’ .ind, Dilleo n e, 219 

I ). .ith «if ell her p.irt> while, or judnial si'pir.it ion rtder i-. in fmei* — Effects on 
infill', of Ml ( e"-i-Mi ol the olliM ji.nlv,,!/ 1,1,220 

1 )i'^r-ili^l wifi’ ni.iv ipplv to (' »iat for prole* lion, S 27,228 
eonleiits of, //, 230 
Kll.ui J.230 7’, 232 

lii.ihilil^ of lui-.h.ind nr (leditnr t.ikiiig wifi it\ aftei /, 230 

(’ourt ini, triiTii.S .i*!, 230 
1 ’01 111 of, Jj, A/, 231 

I .r«lei -h 'Lild he in gen* r il terms — I'^d* ■ t of sin n Older, X—/!, 231, 232 
Aliino"\ jnndcntv hte 1 iTeot of, upon, .S’, 232 
1 ji"i,ms of ,idiniiiistr.iLion, H", 232 
pis lull pc or Viinatior of, S 2U, 232 

Liahilitv of Inisbrind seizing wife’s properlv .iftoi iioLicl of, 8 30, 233 
• is retio-speetivc in its effect, H, I, 234. 

Action for libel by wife obtaining, J 234. 

K-r ri'dit of .iclion for injury to property cominitied before data of, /., 234 
L.'g.i' V bequeathed to wife after desertion af^d pn vious to, M, 234 
])eeree of judicial separation and, — DifTeiencn— Eiigl^h L'uv, N- -P, 234. 

Will'’- h'R-*-! position during continuance of, S 31, 234 
no bar to .application for alimony pevdente lite, F, 277. 

131 
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Protection order— ;(CoDcluded ) . • 

Decree for separation or, valid as to persons dealing with wife before reversal — 
Indemnity of persons making payment to wife without notice of reversal of 
decree or, B. GO, 397. 

Promeo, Their efieot on the section, H—K, 14, 15 ‘ 

Prudence^ Want of,— Error of judgment, not eoniiiv.mce, V, 108. 

Public Officer, See PUHLIC REliVANT 

Muhammadan Registrar a, S. 25, 778 
Public servant. See I'UHLIC OJ’I ICEU. 

Power to appoint new delegates undei Parsi Marriage Act— Delegates deemed, — 
SelcetioTj of delegates undei sections IG and 17 from those appointed under 
section 21, Ss 22, 2-3 21,511 
Registrar to be deemed — , 3. 14, 707. 

Pudunfiri fenm, Sainhaiidam how' contracted, D, E, 807, 808 
Punctuation, if guide in construction, E, F, 7 ' 

Q 

Quakers, English marriage'., validit\ of Marriages of Tew’s and, Y — D, 198 
Queen's Proctor, Tntccvention ]iy, 166 — 170 
Question of fact. Condonation is a. A, 116 


Itofie, Dcfimtioii of, X, 65 .. ' 

Proof ot. — Proof of con\iction for. not sufTicient, Z, A, 66 

% 

Conduct short of, may amount to cruelty, B, 66 
Wife’s adulter} no excuse for, l)\ huHfjaiid, C, 66 

Conviction for indecent assault no bar to suit for dissolution on ground of, D, 66. 
Reasons for enactinu law, [Motives of parties, C, 14 
Recital, in Act or preamble, how far guide in construction, 1”, 6 

Records, Register books to be supplied and preservation of, to bo provided for, S. 18, 
709 t • • 

Reference, to High Courts, B. ‘J, 54 

High Court may refer case to Judge for additions or alterations — Act XXI of 
18GG, 8 32, 655 ; High Court may decide question raised, and Judge shall 
dispose of case accordingly, S 33, 655. • 

when Marriage Registrai in Native State doubts authority of person forbidding, 
8. 48, 603. • 

Procedure on, Act XV of 1872, 8 48, 604 c 

Register, Sec jMarriage Register 

Marriage, to bo open for public inspection undei Parsce Marriage Act, 8. 8, 505. 
Appointment of Commissioners to examine, — Act VI of 1886, S 34, 715 ; Duties 
of Commissioners, 8 34, 715, 716. 

Muhammadan Registrar to keep, 8. 6, 773. 

Registration of ^luhanimadan marriages— Copy of entry in, — Evidence, F. 773. 
Lady’s name clandestinely published wrongly — Correct name entered in the,— * 
Efioct, S, 587. 

Register-book, Custody of, S. 65, 606. 

Keeping of, and deposit of extracts therefrom with Registrar- General, 8. 62, 

609 

Searches in, and copies of entries. 8. 63, 610. 

Destroying or falsifying— Penalty, 8. 75, 620. 
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Reg%sUr-hook — (Concluded). i 

To be supplied and prceervation of records to bo provided for, S 18, 709. ^ 

Duty of Registrars as to sending certified copies of entries in, to Registrar (rcne- 
ral, S 24, 711. 

Searches and copies of entries in, S. 25, 712. 

Custody and disposal of, S. 37, 996. 

Regi&ter of divorccb, other than those of the kind known as Khul.i prescribed by sec- 
tion 0 of Bengal Act I of 1876 for the voluntaiv registration of Muhammadan 
'• mamagen and divorces, 780 

Uf the kind known as Klmla prescribed bv section G of Bengal Act 1 of 1876 for 
the voluntaiy registration of Muhammadan marriages and divorces, 781 
Register of marriages, as prescribed b\ Boction G of tin* Bengal Act I of 1H7() toi the 
Vf»luutar\ n'gi^-tration of Muhammadan raairiag‘».s and divorces, 779, 780 
See MahOMKI)\N REGISTRAR 
• Sec Makkia(je Rechstrar. 

Sec UE(HSTRAU of BIRTHS, DEATHS AND MARRI \(!BS. 

See 8 2, 772 ‘ 

Appmntnient of, under Parsi Marriage \rt, S 7, 504. 

One of the parties to intended marriage !•> give noLue to, under Spcci.il Marriage 
Acc, S 4, 947, Notice ti> be filed and (opy entered in thcMariiage Notice 
liook, S 5, 947 , Objection to marriage, S G, 948 , f'rocediiru on receipt of 
objection , Objcctoi m.i> lile suit, S 8, 948 , Ccrtificiito of filing of suit to be 
lodged with, S. 8, 548, Court mav fine when objection not reisoniblc, S ‘), 949, 
Officers to whom, in Native States shall send cerlilicute^, S 5(), 606 
to ascertain that notice and ceHilicateare imdorsb) id bv Native (Jhristians, S. 57, 
606 

Forbidding bv false personation, is4ue of eertitieate bv marriage, —Penalty, 
S (i7, 612 

Superintendence of, bv Registrars (rcncral, 8 10, 709. 

Power for Loi al (iovernnicnt to appoint, for its teintones, S 12, 706. 

Power for Governor General m Council to appmnl, for Native States, S 11, 707. 
To be deemed a public servant, S- 14, 707 

Power to remove, S. 16, 707, 708. , 

Ollice and attendance of, S. 10, 708 
Absence of, 'or vacanev in his office, S. 17, 708. 

Duty (A, to register births and deaths of which notice ih given, S. 19, 709. 

Dut_» of, as to sending certified copies of entries in register books to Registrar 
General, S 24, 711 

^luhanmadan, to keep registers, S 0, 778. 

Notice of intention to register a Sambandam to be given to the, S. 5, 815. 
to file such notices and to maintain the “ Marriage Notice Bonk under Malabar 
Marriage Act, S. 6, %16 , Copies of notice to be served on interested parties — 
Withdrawal of notice, S. 7, 816. 

Person objecting to Registration of Sambandam may file a suit in a Civil Court, 
8. 9, 818 , Registration to be delayed pending final disposal of suit, if certifi- 
cate of institution is lodged with, S. 10, 819. 
to enter certificates of marriage in "The Marriage Certificate Book" under 
Malabar Marriage Act, 8. 12, 820. 

Fees payable to, under Malabar Marriage Act, 8. 14, 820. 

Marriage by, Act V of 1652, 878—886. 

Sending copy of notice to marriage, when one party is a minor — Procedure en 
receipt of notice — Issue of certificate of notice given and declaration mad^-* 
Declaration before issue of certificate, 8s. 16— 18, 990, 891. 
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Regist) ai — (Concluded). 

To add number of entry to certificate, and send to Registrar- flenoral, S, 30, 896. 
Notice of intended marriage before Marriage, S. 38, 597. 

Petition when ^larnage, refuses certificate, S. 46, 602. 

Petition when Marriage, in Native State refunes certificate, S. 47, 603. 

Petition when, doubts authority of person forbidding marriage, S. 48, 603. 
Reference when Marriage, m Native State doubts authority of person forbidding, 
S. 48, 603 

Begistr at -General, Certificates to be sent monthly to, S 55, 606 

Keeping of rogistci-book and deposit of extracts therefrom with, S. 02, 609. 
Establishment of general registry ofllces and appointment of, S. 6, 703. 
Superintendence of Registrars by, S. 10, 705. 

Duty of Registiais as to sending certified copies r>f eiitnob in rcgistei books to, 
24, 711 

Permission to persons having custodv of certain recorls to send them within one 
}oar to, S 32 715. 

Certilicatc to lie forwarded to ^larriago Registrar, copiod and sent to, S 34, 595 
Registrar to add number of entry to certificate and send to, S. 36, 596. 

Begiitrat Oeiieial of Bitlhs Heaths and Mautaijes, S. 3, 571 

Transmission of »eertitied copies of certificates in marriage register to, £ 8A 505. 
Transmission of certified copies of entries in marriage corlilicate book to, under 
Special ^larriiigo Act, S IH-A, 551 

Transmission of cor ti fled copies of entries in marriage eoitilieate book to the, 
S. 29, 713. 

Transmission of eeitified copies of certificates in raarriago icgistur to, S. 31, 714. 
Begtshai of Births, IJenth'i and Maitianes, See REdlSTi: \R 

S 3. 703. 

licgisiTatiov , of m-irnage solcmni/i« cl under Part V Act XV of 1872, S. 54, 605. 
of mariiages between Native Christians, S. 59, 607. ' 

Books in which marriages of Native Chustians under Part I or Part III of Act 
XV of 1872 are registered, S. 61, 610 
The Births, Deaths and Mariiagrs, Act, 1886, 695 -756 u 

Mode of, 709—713 ' 

Draiit of certificate of, of biith or death, S. 23, 711. 

Exceptional provision for, of certain births and deaths, S. 2() 712. 

The Births, Deaths and Marriages, Act XVI of ISSO, Aincndment ^ Act, 1890, 
759, 760. 

The IJirths, Deaths and Marriages, (Amendment) Act, I'Jll, 761, 762. 

The Bengal ^Muhammadan Marriages iiid DivcHces. Act, I of JH70, 769 — 792. 
Lieutenant-Clovernoi raaj grant licenses to register under Act I of 1H76, S 3, 

772. 

of Muhammad. in mariiages— Copy of entry in Register —Evidence, F, 773. 
Refusil to register to be recorded under Bengal Act I of 1876, S 20, 777 , Ap- 
peal against refusal to register, S 21, 777. 

Register of marriages as prescribed by .section 6 of Bengal Act I of 1876 for the 
voluntary, of ]Muhamniadan marriages and divorces, 779, 780. 

Register of divorces other than those of the kind known as Khula prescribed by 
section 6 of Bengal Act I of 1876 for the voluntary, of ^luhammadan marriages 
and divorces, 780. 

Register of divorces of the kind known as Khula pcesciibed by section 6 of Bengal 
Act I of 1876 for the voluntary, of Muhammadan marriages and divorces, 781 
, Conditions subject to which a Sambandam may be regiatcred a.s a marriage, 6. 3, 

811, 812. 
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liegistration — (Concluded) . 4 j 

at a private residence under Malabar Marriage Act, S. 13, S20. 
ol Births, Deaths and Marriages Army Act, 1879, 843, 844. * 

of Marriages solemnized by ministers of religion, 393 — 397. 
of marriages solemnized by CHergyman of Church of England, S. 28, 294 , Quar- 
• terly returns to Archdeaconry— Contents of leturns, S. 29, 394. 
and returns of marriflges solemnized by Clergy men of Church of Rome, S. 30, 
394 

^ and returns of marriages solemnized bv Clergymen of Church of Scotland, S. 31, 

593. 

Certain marriages to be registered 10 duplicate — Entries of such maAiages to be 
signed and attested, Ss. 32, 33, 393. 

(dmariiages between Native Christians onder Part I or III of Act XV of 1872, 
S 37. 596. • , 

^ Proof of maniagc — I^oii, effect of, K, 598. 

Beq Lsh ation of Lirths and deaths^ 705 713. 

See KEdLsTJAATlON. 

Beqi&ti ation of ebtabh^lnncnt, 706—709 

Iteqish ation of mayyiaqcb, iindLi M.ilabai Mariiage Act, 815 821 

lleqisli ntiou of SdinhandiL'ni, IVr'.uns entitled to object to, — i iimipds (»ii .vliieh Mi»]cftion 
may oe t ikt'ii -'Pro^piluro of Rcgistrai if obi'ction is taki'M — Proi-cilun* if 
no objCLtioii id taken, S. S, 817, 

l‘erson objecting lo, may file a suit in a Civil Court, S. 9, 818 ; Registration to 
bcdoln^ed pending, final disposal of ^uit, if certilicaLe of institution is lodged 
with Regutrar, S 10, 819. 

Dficlnration to bo signed befoiG registration, S. dl, 819. 

Jiequtry ojtue^ JO-tiablislimciit of gmicial i^id appoinlmont of Registrars (rener.il, S 0, 

703 

(Icneral, of births,*deaths and marri.ig<‘s, 703 — 705. 

Indexoa to be kept at general, S. 7, 703. 

Reqistig of inajtiuqcs^ ceitificate ainl, under P.irsee Mdiiiage Act, S 6, 304. 

Reg.^VII {Jjcmjal iSiUi 831 833. 

Reg. XXVJ o/iS.V, Muliamni.td.in Law — Appointment of Kazi- < Qualifications — Act XI 
of 1804 --Clhcc of Iva/i not heieditary, U — E, 685. 

Functions of Kazi, X—S, 686, 687 
Bcq. I ofmlfi3(i (Madras. Jtegulatwn,), 835 — 837. 

Relationship, by half blood, ellect of, on marriage, 0, 199. 

Illegitimate, effect of, on mariiage, P, 199 
by adoption, D, E, 201 

Release, Airefrs of alimoiiv', promise to, 31, 309 

Belief, See MatrimomaIj relief. 

to respondent in case of opposition on cort.tin grounds, 3 15, 130 
Two modes ill which respondent may obtiin aitirmativo, F, 151. 

Cases where affirm itive, was allovved on cns-,-prayei , P — V, 131, 132 
Cases where aihrmabivc, was not afforded on cross-prayer, Z, J, 152. 

Cross-prayer for affirmative— Petitioner not allowed to withdraw petition, 133. 
Notice of withdrawal of petition no bar to affirmative, being prayed for by res- 
pondent, F, 153. 

Age of partio.s— How affects right to, A, B, 182. 

Provided for by Divorce Act only applies to Chr^tian marriages Q^U, 197. 
Religious institutions. Act XXI of 1850 no: to affect usage of Hindu temple or other, 
M, N, 4411. 

Usages of, not affected by S. 5 of Act XV of 1856, G, H, 474. 
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Ee-marriage, See»SECOND MARRIAGE. 

See Widow Be-Marriage. 

Just after a fortnight after decree nisi a nullity, U, 7, 177, 178 
Liberty to parties to marry again after divorce, S. 57, 394, 

Provision as to, under Divorce Act, 394— 396e 

English clergyman not compelled to solemnize marriages of persons divorced for 
adultery, S. 58, 395. 

English Minister refusing to perform ceremony of second marriage to permit use 
of his church, S. 50, 396. 

Widow, — Exclusion from temple — Ex<communication — Jurisdiction, 0, 449. 

The Hindu Widows’ Act, 1856, 451 — 492. 

According to custom and independently of Act XV of 1850 — Applicability of that 
Act, E, 453. 

Rights of widow in deceased husband's property to cease on her, S '2, 460 
Lost right of widow on, cannot revive, O — JsT, 460, 461. 

By a Parsec save after divorce unlawful during life-timc of first wife or husband, 

S. 4, 503. 

Second marriage contracted by a Parsi husband while his first wife was living, 
prior to the passing of the Parsoe Marriage Act, not punishablt*, U, 504. 

Second Marriag® contracted by a Parsi husband while lir^^t wife was living, prior 
to the passing of the Parsi Mairiage Act, N — U, 516, 517. 

Liberty to parties to marry again under Parsi Marriage Act, S 13, 528. 

Penalty on married person marrying again under Special ^lariiago Act, S. 15, 
552. 

Liberty to pat tics to marry again after dissolution of marriage under Act XXI 
of 1SG6, S. 19, 652. 

Repeal, Of a statute, repealing anothor statr.to, V, 16. 

By imphciition, 11', 16. 

Ellect of, on right of action, X, Y, 16. 

Report of Select Conimiilt’e, Speech in Council, if can be referred to in construing an 

Act, A, 14. 

Residence, Meaning of, Q — T, 28, 29. ** 

In India necessary at time of presenting a petition under f^c Act, 28 — 38. 

Object of the legislature in fixing, as the text of jurisdiction under the Act, U,V, 

29. 

Meaning, H'— H. 29, 30. 

Histor} of the Divorce bill as to jurisdiction based on, C, 32. 

Falling short of domicile will not confer jurisdiction under English Law, B, 35. 
Necessary to confer juiisdiction under Divorce* Act, R — U, 50 
Respondent, and co lespondent— One may be found guilty of adulter\ and the other not, 
A-0, 60. 

Leading the life of a prostitute— Efioct— Practice, N, 104. 

When the adultery is committed by petitioner to the knowledge of, and by him 
or hor long since pardoned and condoned, petitioner's adultery is excused and 
a decree passed for dissolution, 135, 136. 

Relief to, ill case of opposition on certain grounds, S. 15, 150. 

Two modes m which, may obtain affirmative relief, T, 151. 

Cases where affirmative relief was allowed on cross-prayer, U — Y, 181, 152. 

Gases whore affirmative relief was not afforded on cross-prayer, Z, A, 152. 

Notice of withdrawal of petition no bar to affirmative relief being prayed for by, 
F, 183. 

Death of, and co-respondent, Z, 156. 



INDEX. 


HZ 


Restitution of conjugal rights^ Se^pp. 285-262. 

Boe Decree for restitution op Conjugal rights. 

Disobedience of order for, 118. 

Suits for nullity — Prayer for restitution — English practice, fif, 151. 

Suit for, — Bight to dticlaratjion of nullity of marriage, L, 191 
«Bespondont in suit for restitution can also a&k for nullity of marriage, 208. 
Failure to comply with decree for, — Eflect — Pjnglish and liidiau Law— Difference, 

208. 

Respondent m suit for, may ask for judicial separation, Z, 208. 

Petition for, IS 32, 235. 

Previous deiiiaud in writing necessary before rc'^titution can be claii-»pd in Court 
— English Law— Form of demand, li — l\ 235. 236. 

Motives of petitioner in a>.kiiig for restitution are not material, (7,7/, 237. 

I’roof of marriage necessary before restitution can*be decreiH, /, 237. ^ 

AllidaMt in support gf the petition foi, content', ol — English Law and Practice, 
T— ir 238 

Piovi'.ions o< the Cudo of CjmI Proeedup* as to cijfon eiiient of decree for, B — D, 

238, 239 

Refusal to eompU with dm ct of — EllecL English L.iw, K—I,239. 

What IS eoiupliaiice by husband W’ltli device for, J — Jj, 2]^ 

Refusal to eompl\ ^\iLh deeii'e fur, b\ wife having sep.iiate estate -Effect, Af, N, 

239 240 

Refusal tocdinph witli de. lec for, b} husband — Effe‘t, L>, 240 
Tleeree fnr, i 'iiliiil-. ot J\ 240 
b'orin «)f d('( re** foi, (*1, li, 240 

Decree f(*i iestitulM»n should*riot de( rte poss»‘ssion of the poison of the wife to 
husband, /S — IT, 240, 241 ^ 

Suit for, brought .i^.aiist a wile and certain poisons said to be detaining her 
from hoi hiisoa^ul Poim •>! deciee, X, 241 
Provisioie lel.iting to suits for, among Hindu ' 241 — 249 
Proviiioiis ('^f Muh imiiiadan Law lelaiing to suits lor, 249 — 253 
Provi^ons lelaliug t(» suits foi ainoug Paisees, 253, '^54 
ProM-iKwis (d Iludhi-,1 1 iw relating lo '»uit'. lor, 254. 

Answer to petition for, S 33, 254. 

Right to begin in .i suit toi, .*1, 255. 

(tron^d loi a pi-titiou for, 7', 255. 

Objeet of petition Ini , T, \\ 255. 

Suit tin, m-^Lituued pending suit b\ respondent for di'.'.olucioii or nullity or 
judicial separation, II -7f, 255. 

Answer to a petition lor — Whai is gtiod answtir to a potitu«ii for restitution, 255 — 
258 ; What is not good answer, 258 -250 
Separation deed containing a co\enaiit not to sue for — lO feet, Z — ^l, 260, 261. 
Court eiinin't var\ ser.tlcmonts after disobedience of order fot, 1”, 327. 

Decree fui lestitutioii, enforcement of, V — .1, 338. 

ElToct of I hange of religion on the claim for, among Hindus —Act XX [ of 1850, 
G, 77, 432, 433. 

Suits for, by a Mahomedan convert to Christianitj', K, 440. 

Suit for, among Farms, S. 3G, 522 — 527. 

Decree for restitution among Parais how enforceable, T — Z, 524-526. 

Suits for restitution in several systems of law and the modes of enforcing decrees 
therein, — Ji, 526, 527. 

No suit to enforce marriage or contract arising out of marriage when husband 
under 16, or wife under 14 years — Parsi Marriage Act, S. 37, 527 
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Restitution of coy^]ug<il rights — (Concluded). 

When convert deserted by Itis wife mA\ sue for Cfinjugal sociot\ — Act XXI of 1866, 
S. 4, 647 , When convert de-erted bv her husband may sue, S 5, 647 , Court in 
which suit shall be brouKht, S 6, 647, 648 
Restraint on Anticijyation, Decree of separatioa roiuhves, (7, 219 

Apph'^ation of S H ef Act 111 of 1874 tn separate proper! v of married woman sub- 
ject to, 673—678 

Resumption of co-liabitiinon, after decree foj pidicial sopiiratioii — lilTeet, V, 228. ^ 

Retrospectivity of rnactni ‘iita, Statutes, when iotiospecti\e, L— 15. 

Return, Ofler l(j DlTect of (<n de-ertion, 96—98 

RcRiP-tration ‘ud, of marriages soleinnJ/i*d b\ Clergymen of Church of Rome, 
S. :j(), 594 

Rcgi,stratr('*i .iiid, of m;^rri»gcs solemnized b\ CleigMiien of Church of Scotland, 
i» S. :31, 535 

Reversal^ TVtit mm for, of dciaco of judiei.il -.eparatjoii, contents f>f, .1, 228 
Reveisal of dvcyee, I'etnion for, of judicial sep nation, cuiitcnls of, A, 228 
Ri’ucj‘swi/ie> , Suit b^ pux'iihoin a !^^.l,honlcdan claiinmg i ight a-, in Tlnidu family, 
7;, A’. 444, 415 

Review, of order iis ti' variation of setiloirnuits, C, 1), 325. 

Revision, of order n'gai’ding viination of scttlLmonts, A, 325 
Court of, po\\ei,>) of, h, 380 
Revival, See CONUONKI) OM KNt’ll, KKMNAL OI«. 

See EKM\ \L OJ’ ( ONUONED OFFENCE 
Condoned adulter \ and di-sertion of, A, 80 
Of condoned erne]t\ b\ subseciucnt ciuelt} ,*7J, 80. 

Acts tint would levne condoned offences, C, 80. 
of former acts of ciuolt) by subsequent threats, F, 80. 

of cendoned crude v b> adultery and condoned .idultcr\ bv subsequent cruelty, 
jff, 80 ‘ 

Slight offence re\ncs condoned offence, 3i, 117. 

Of cNindoned offciico bj subsoijueiit offence, 117, 118 

Of condoned adulterv, () — C, 117, 118 

Incestuous adulteiy condoned, of, V, 118 ^ 

Cruelty condoned, of, IF, 118. 

Ciucll} and adulter} — of one by the other, -Y, 118, 

Condoned de^icitiini, of, V, 118 
Condoned bigaun , of, 118. 

Revival of condoned offence. See REVIVAL. 

Revival of suit, Disnus^al of suit if t ither p.irU under .igc rcrjuiicd by A^’t, or parties 
eo-habiting, or respoiideu t w illiiig to co-lmbit, S 653 , aflei such dismissal, 
S 24, 653 

Right of suit, Sep.iratod wife deemed spiij^tcr for purpo-.cs of contract and suing, 
S 25, 22U, 221. 

No light of acLioii for injury to piopcrt\ committed before date of protection 
order, L, 234. 

Suits on behalf of lunatics under Ibvorce Act, S. 48, 361 
Suits by minois under Divorce Act, S. 49, 362. 

Non-survival of, for divorce to executors on administrators, F,F, 179. 

J^ersou objecting to rcgistiatiou of Sambaiidam may file a suiL in a Civil Court, 
S. 9, 618 , Registration to be delated pending final disposal of suit, if certificate 
of institution is lodged with Begistiur, S. 10, 819. ' 

Right to begin, m a suit for restitution of conjugal rights, A, 265. 
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Roman Catholic, IMaiiMge with deceased wife's sister — Christi.iii of Radian domicile — 
Marriage vtiljfl, when, C, 200.. 

Part VI of Act XV of 1S7‘2 not to appK to, — Saving of toitain maimgctf, S G5, 

611. 

Roman Catholic mar? i(tg( s. See 197 
^Dissolubility of, i\ 24. 

Hi-^torv of section 10, Divorce Act, with rogaid to, X, 56. 

S.ivirig of, fioin Acc XXI of 1800, S 01, 656. 

n 

Rtties, Power to iii.iKc*. iindci J)ivorcc Ac-t, S, 02, 398. 

Of procedure oi P.iiscc MatnimiUMi Courts to bo made hv High Coiirl, S. 51, 

531 

And orders uTidi r \i't. X\' ( f IhOo (P.irsce I^I.irriape and Dui e) iii force in 
hoiiiti i\ , 533 536 • 

And oidei.s made uiiilei Act 111 of 1872 iSpcci'il (Itiiei.ih 556*IjCngal, 

• 557 , ll-'ruiha;, 557—559 .IP, 559, 560 , J’uiijab. 560 

Pow’ei to iiK^ke, uudei Aut XV of 1^72, S. 81, 623. 

Power to pn-r rile fee- .ir d lor N.iti\c Si.iti-s under Act X\ id lb*". 2, S. 81, 623. 
And oidiTs in.iJi. uii'ler Aet XV of lo72 (LhrisLian Marriage), lii'iigal, 630 — 633 , 
Boijil>.i\, 634, 633 r P , 635— 63S , I’unjai), 639, 640. 

INlade undei the Act, Bengal, 690—693 , Doniha}, 693, 694. 

Act VI of 1880, 717—719. 

and ordi-is in.uh* under Act VI of 188l»— ( lencriil, 719--730 , Bengal, 730 — 745 , 
Bonih4>, 745-751 , 1 unjab, 752. 753 , Aladia.s, 754, 755 , U P., 756, 757. 

^lade under Act. XIV of lOOS, 766. 

C’nder Iieng.il Act J of J87(i to* he approved b\ Lieutenaiil (lovernor and published 
in (Ja/ette, S. 10, 777. ^ 

Liciiten.int-Oovernoi iiniy proscribe, under Bengal Act 1 of 1870, S. 24,778. 
Made under Bengal Act I of 1870, 781 — 792. 

Rule*^ n7i(i p; incipZr .s, MiMiiiiig of, £1,1, 53. 

Rules and lietjulaiwns uj iht Ihioice C^int in K) (fhmd, 856 — 878. 


Samhandam, S. 2, 809. ' 

Ifs rijiture .iiid incidents, Z, J, 806. 

how dillers from t tli-l..ittu-l\ ilyaiiam, B, 806, 807 

Ccreinon'e-.. it os.,enti.il in, C, 807. 

how c'^njti acted, Piiduiiiiiri foMii, K, D, 807, 808. 

Pondit.ioii'. subject to which a, lnr^^ be registered ds a ni.irriage, S I, 611, 812. 

Notice nt intention to register a, to bo given to the Registrar, S. 5, 815. 

I’crsons ftitililed to object to registration of a, — (Vrounds on whicli objccMori may 
be t.iken - Procedure of Registrar if objection is Laken — Proceduie il no objec- 
tion It) taken, S 8, 817. 

Pernoii objicting to registration of, may lllo a suit in a Civil Court, S ‘J, 818 — 
Registr.itiou to be dela}ed pending final disposal of suit, if cerLificiite of institu- 
tion IS hedged with Registrar, S !10, 819. 

Registration of, — lieclaration to be signed before registration, b 11, 819. 

Safi, The Bengal, Regulation, XVII of 1829 , 831—883. 

Declared illegal and punishable, S 2, 832. 

Zamiiidart^ etc , lesponsihle for immediate communication tu police of intended 
sacrifice — Penalt} in case of neglect, S. 8, 632. 

132 
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Sail —(GoncludeiO . 

Polico how to act on receiving intelligence of intended Racrifice, S. 3, 832, 833. 
Police how to act when intelligence of sacrifice does not roach them until after 
it has taken place, S 3, 833. 

Declared illegal and punishable, S. 2, 83S. ^ 

Zamindars, etc , rcsponsihle for immediate communication to police of intended 
sacrifice, B. 3, 835, 836. 

Madras Regulation I of 1S80, 835—837. t 

Penalty in case of neglect to communicate about, S. 3, 836. 

Police how to act on receiving intelligence of intended pacrilice— How to act when 

9 

intelligence of sacrifice does not reach them until after it has taken place, S. 3, 

836. 

Tbscrctioii of Judge to admit to bail, or not of peisons charged under Sati 
* Kegulali'in, S. 4, 837 ^ 

Magistiali how to proceed against parties conccrtierl in. S 4, 837. 

Court of Faujdari Adalat ma> pass seiitv'uce of death in ccrt*’in cases under Sati 
Regulation, S. 5, 837 • 

Savina, From separate estate of m;irried woman, C, D, 666 
Bl‘(ju' st ol, of j.limon\ , J, 667 

Snvimj duuse, how far guide in construing statute, iJ — G. 14 
Scandal, l^ehi} to avoid public, is reasonable, S, 141 
Seal, Couit, under 1 ‘a rsi Marriage Act, S, 20, 510. 

(h)\ernincnt to proMde, and books under Bengal Act I of 1S7(), Si 6, 773 
Searches, in rcgistci-b«ii k and copies of entries, S C3, 610 
and copies of entiius — Acc XV of 1872, S 70, 621 
and copies of entiles in register book^ S. 25, 712 

of lists propaied by Cominis.sioners and giant of certified I'cipie^ oi cntiics, S 35, 

716 

Fees for, and copies under Bengal Act 1 of 1876, S 16, 776 
Second appeal, Cusboin against re-niarriage of widow — Coneuireiit finding of lower 
Couits — Finding cannot be (jucstioiied in, TV, 458 f ' 

Second Miniuute, See Be-Maukiaok. 

F.ftect ot iiieontinency or, on right to dower, X, Y, 420 
Second trial. Applicant (wife) found guilty in first trial — Alimony in, ( , T, 277. 
Secretmif of State, Certificates of certain marriages to be sent to, S. 81, 627. 

Section, S 2, 496. 

Secure, Moaning of, 297. % 

Security, from husband for payment of permanent alimony, H, 308 ^ 

Seism, shall not be necessary to give title to dower, S 3, 421. 

Select Commzitee, Speeches in Couucil — Report of, it can be referred to in construing an 
Act, A, 14, 

Senior Mninnae licqistrar. Under Christian Marriage Act, S 7, 580 
Sentence, Coin I of Faujdari Adalat may pass, of death in certain cases under Sati 
Regulation, S 5, 837. 

Separated wife, deemed spinster with respect to aftcr-acquircd property, S. 24, 217, • 
218. 

deemed spinster for purposes of contract and suing, S. 25, 220, 221. 

Separate estate, Savings from, of married woman, C, D, 666. 

Separate pro}}erty. Married women’s earnings to be their, S 4, 664. 

Application of S. S of Act III of 1874 to, of married woman ^abject to restraint 
upon anticipation, 673—678. 
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Separate property — (Concluded), i j 

Succession to, of a married man dying intestate — Malabar Marriage Act, S 23, 

826. 

Succession to, of a married woman dying intestate ^Malabar ^larriage Act, 
S. 24. 828 

Separation^ Being common both parties, if desertion, M, 142 

Separation deed, See fl, /, 311. G, 331. Deed of separation- -Presumption of conni- 
, vance. L, 109. 

* Containing a covenant not to sue for restitution of conjugal rights — Effect, Z, 
A, 260. 261. 

Eifect of, 260—262. 

What IS. C, 261. 

Effect of covenants in, 261, 262. 

Deeds of separation, effect of, 310. 

* Covenant in, to pay Tiiinuity, /I, 310 

Deeds of separation -Agreement to live separate, if good defence in suit for rc-ti- 
tutioii among Parsis— Piinciplca of bhigl!-.!! Law on the above subji'ot applicable 
to Parsis, y — St 523, 524. 

Se7i'ice, Suit under Act XXL of IHfiG to be c'Mnmenml b\ verili<'d petition, S 7, 648, 
On, (if petition, citation to respondent, S H, 648 Korm of citation, S ‘J, 648 , 
of citation, S. 10, 648. 

Of not IOCS under "M ilab.ir Marriage A( t. S 2."), 829 
Service vf petit Cndci lh\or(.'c ‘Vet, S 50, 366, 367, 

Settlement, Sc*' Vari vtion oi SiirTijKMHNTS 
Sec 311- 337. 

Covciirint in inairiag(‘, EfTe( t of, F. 219 
VarviTig marriige, Z, 310 

Powei to order, ^ wife’s propertv for benelit (*f linsl) ind snd childrou, S 39, 

311 312 

lIi^ioiN of English as to vanatioii of D—F, 315 
^ Wh<^ !in apply for an ordci of variation of -Peiitionci -lli''-poMdeiiL to suit for 
dis^-oluLioii — Respondent to nullity suit — (luilty part\ also ina\ ask foi variation 
— fluaidi.in of petitioner’s cliiJdn n — Petitioners executor — K‘rsuus ciuitlcd to 
a benc'lit in reiiiaimh'r — Settlor — (Inilty wife -(luilty husli.md Trustee, when 
• heard, J—D, 316, 317 

(leneral principles as to variation of, — Examples of the same, Fl — Y, 318, 319. 
what IS, .1-1, il, 328. 

Post-nuptial, what is, B-1 — D, 328. 

of wift’h property for ficiielit of children undui Parsi Marriage Act, S 45, 530. 
Settlemeyit oi damnqes, S 39, 312. 

Practice as to, it, 313 
Shall, Meaning of , Y -~F, 11, 12 

Signatuye, Entry of birth or death to be signed by person giving iiotiee, S 22,710, 711. 
Signature, Entries under Bengal Act 1 of 1876 b} whom to be signed, S. 11, 774, 775. 
Sister, suit lor nullity of marriage— First wife being the uterine half, of second wife— 
Domicile, V, 197. 

Marriage between two brothers and two, not void, U, 200 
Sodomy, Dissolution of marriage, E — K, 06. 

Proof of, H, I, 66 . 

Solemnization of fnamage. Irregularities in, efiect of, on uiarnago, J, 183. 

Irregularities which have been hold rot to invalidate the marriage, 184, 185. 
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Sole?nmzatton of ^lary iage —(Conti nupd ) , I 

P^Dglish clorg^maii not onmpelled lo holcmiiizc marriages of persons divorced for 
adultery, S. 5S, 395. 

Penalty for solemnizing marriage cuiitiary to section 1 L>f Paisi Marriage Act, 

9. 506. 

M.iiriagc bfjw to be soloiiiMi/od under SpucMal M.irruge Act —Plar o where mar- 
riage may be solemnized, Ss. 1 1, 12, 550 
Marriages under Cliristi.in Mariiago Art to be solenini/ed .iccirding to Act, Sy4, 

571. 

Persons by v\ hum in images maybe suluinnizja under Chiistian M-iiiiagc Act, 

S. 5 , 571 

The persons ]>y whom marriages ma\ be s()l(inmi/''d vndei the Christian Marriage 
Art, 571-581 , 

English Jjaw ri'gardiiig, 572 — 579. 

iu*quisitcs for a Viilid mmiag* when suit* iiini zed m lUiigl.iiid, A', 0, 574, 57? 
must be in an establishol Church oi public ohapcl or otbei regi-itcicd building, 
unless In spcci.il license, I , 576. 

Mod- s in winch marriages mav besolenmrzed ni Engl.intl, P, 576 
(Jr.iiit ami revocation of licenses to solennu/o iiiaLriage.s under Christian ^Marriage 
Act, S 0, 579r* 

Solemnizing marriage W'lthout due authority - Penalty, S fiK, 613 
undei TFinduiites between a Native Christian .iml a Hindu bv .i pei->on not 
authorised to perform inarri.igeB undi r S. 5 of Act XV of 1H72, X, 616 
Solemnizing man i.igr* out of proper time, or without witnesses — Penalt\ , S G9, 

617. 

SolGinniziiig, without uoticc or wibhin hmrtccn d.ivs aftei iiotiLo, marniigc with 
minor- Penalt) , S. 70, 617. ^ 

Issuing certificalo, or marrying, without publication of, notiLc— J\ iialt\ , S 71, 

617 

Marrying after cxpir> of notice — Ponalt} , S 71, 617. 

Solemnizing iiiainago w'ltli minor within fourteen days \^ithout authority of 
Court, or without sending copy of notice -Peiialtv , S. 71, 618. 

Persems authorized to bolciiinize marriage other than Cleig\ of Churches of 
England, Scotland, or Home) — Issuing ceitilieate, oi marrying, without 
publishing notice, (r after expin of certihc.iLe — Issuing leitilicate^ for, or 
solemnizing m image with iniiioi within fourteen d.i>s after notfie — Issuing 
ccitiJicate authon/edl} forbidden — Solemnizing inairiage aulhnnzedlj foibid- 
deu - Penalty, S 7d, 618, 619. * 

PenaU} for solemni/ing incgiilar m.iinages — Act II f»f l&OJ, S. 0, 64^ 

Notae of marriage intended to be solemnized uiidei u5 A Ob Vn.t , e. 23, S. 2, 
765, 766. 

Time and plact at which inaLriages nia} be soLumuized, 581 — 583 

Marriages solemnized bj Ministers of Religion licensed under Act XV of 1872, 

583—593. 

S. 25, 592. 

Ccrtificato void if marriage not solemnized witbin two months, S. 26, 593. 
Registration of marriages solemnized by mini'^ters of religion, 593—597 
Registration of marriages solemnized by Clergymen of Church of England, S. 28, 
594 , Quarterly returns to Archdeaconry — Contents of returns, S 29, 594. 
Registration and returns of marriages solemnized by Clergy ificn of Chnroh of 
Rome, S. 30, 594 . 
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Solemnization of mariiage — (Conlluded). 

Bcgistration and returns of marriages solemnized by Clergymen of Chinch of 
Scotland, S. 31, 595. 

Marriages solemnized by, or in the presence of, a Marriage- Registrar, 597 — 605. 
^ftcr issue of certifi(‘dte, S 5l, 604 

Saving under Act Vll of 1009 of mariiagus solemnized according to other cere- 
monies, S. 4, 768. 

Soymnize, Meaning of, O — Q, 616. 

Soticitor, Ordei Lo pay aliinonv to, B ~1), 811. 

Special Courts, Constitution of, under Parsi \P'irriago Act, S. 15, 508. ^ 

Speciality dehtfi, Piiority to partial estates, charge') and, S 5, 422. 

Special license. Where granted — English Law, 0, 577. 

Special The, Act 111 of 1872, 537 560. • 

Conditions upon which marriages under. Act inav be celebrated, 3. 2, 546? 
Speciiic pctjoi inaiur. of contract of betroth.il, li can be granted, F, 459, 460. 

Speech in Oo/oi'-iZ, jileport of Sidect Oominitfoc, if can b.‘ icfi ried to in constiuing an 
Act J, 14. 

SpmsLcy . St'p.irated wife iiccnn.d, with respiM-i, to after acquired property, S 24, 217, 
218. 

Separ ited wife deemed, for purposes of contract and suing, 3 25. 220, 221. 
Spittinq, in the face, if cruclt> , J, 74 

Stamp, oil pctii ion undoi Divorce z\.< t — tition to st.ite absence ofcdlu-mn or connivance 
— Statid^iU'iits to be vcnlio.l, S 47, 360. 

No, on it1idii7it, .S', 372 
Slateynent, Forms of petitions and, Hi KJ, 360 

Statement of Obiects and Jteasons, how f.u guide to the intcn'ion of Legislature, 
f'-r. 13 ^ 

Statinq ciic to Ihqh Comi, No appcil under Act XXI of IHoG, but Judge may state 
case raising quc-^tion whetlun conversion has dissolved mariiagei, S 29, 655 ; 
Case to st ite noM'S'.iiv fact') and documents, and suit to bo s'.aye i, S 30 
^ 65^^Caso to be docidi-d b\ three Judge-, 3, ‘Jl, 655 
Statute, Law relating to India c >nf"cn]ing tlic sub|cct of inarriage and fli\orcc, 839 — 
853 

St. 3 W L Will. 7r, C. U)’}, Dower in England pteviousl} to the pissing of the Dower 

^ct, W. 415-417 

Dower^ndor tli»* Dower Act, Jointure, A', 417 
Provision thf* Dower Act, Y—F, 418 

Right of dowel how d *feated under i.he Dowta Act, M — Q, 419 
Effect ff the Dower Act, IF, 420. 

.S7 1, Gen 4, c jnl njivn?ce Bills Evidence Act 839, 840 

St. 31 <f 32 Yitt , c fit (Consular Mairmye Act. 1*^88), 841 
St 33 tf 34 Ticf,, c. It ( Naturalization Act, 1370), 842 

St l‘i (f 13 Virf . c 8 ( Reqistration of liittlis, DetiUis and Marriaaes Army ,lcf, 1679), 

843, 844 

St. 55 if 56 Vict , c 'J3 {Foreiqn Mnriiaqe Ac*, 7S9^), S. 2— Notice of marriage intended 
* to be solemnized under, 765, 766. 

See also, 845 — 852 

St 57 il‘ ->8 Vict , c 6(f (Merchant Shinpinq Aet, 1891), 833. 

Statute, construction of. See 3 — 16 

Court bound b} the express provisions of the enactment, P — U, 3 
Construction of statutes— Effect to be given to every word, if possible, V-X, 

3 . 4 . 
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Statute^ construct)^ o/— (Concluded). I 

^lam meaning of words used must guide the Court, Y—D, 4. 

Where an enactment has no express provisions, Court to act according to justice, 
equity and good conscience, H, 5 
Interpretation of doubtful language, I — K, 5.* 

Construction of statutes — Inaccuracy in Act, 7>, 5 

Preamble how far guide in oonstruotion of statutes, M—X, B, 6. 

Recitals in Act or pros.mble, how far guide in construction, F, 6. 

Marginal notes— How far guide in construction, Z—D, 6, 7 
Punctuation, if guide in construction, F, 7. 

Headings, if guide in oonstruclion, O, H, 7 

Tllusti.itionR, how far guide m construction of statutes, I — 17, 7, 8 
English authorities, value of, in interpreting Indian Acts, V — X, 8. 

A%iericau authorities, value of, Y -13, 8, 9. 

Divcigenco between several High Courts— Com se to lio adopted by subordinate 
Courts, C,/), 9. , 

Meaning of words — Construction of woids defined by the Legislature, E— 0, 9, 10, 
Undefined words, construction of, P — T, 10 

Judicially interpreted words occurring in enactments, construction of, 17, 10. 
“Or” — “And” - Sieaning, V — X, 10, 11 
“May”— “Shall”- Meaning. 1— P, It, 12 

Pre-existing state of the law, how far guide in construction, G—K, 12 
Acts in pan materia, how far guide in construction, L, 12. ^ 

Hi.stor} of logi'^latioii bn tho subject how far guide in construction, A/, N, 12 
Statement of Objects and Reasons how far gi«ido to the intention of Legislature, 
77-r,i3. 

Speeches in Council, Report of Select Committee, if can be referred to in constru- 
ing an Act, A, 14. • 

Forms in which Bill came before Council, P, 14. 

Reasons for enacting law — Motives of parties, C, 14. 

Saving clause, how far guide in construing statute D—Q, 14 • 

Proceedings m Council, if can be referred to in construing an Act, Z, 14. 
PnviFos— Their efiect on the section, H-^K, 14, 15. 

Statutes, when retrospective, L — Q, 15. 

General later law, effect of. on earlier special one, R -U, 15. 

Repeal of a statute repealing another statute, V, 16. 

Repeal by implication, TF, 16. « 

Repeal, effect of, on right of action, Z, F, 16. 

Case where “ and ” is to be read as “ or,” B, 152. 

Statutes relating to marriage construction of, W, Z, 181, 182. 

Construction of Parsi Marriage Act — English Law how far helpful, 0-^L, 
494, 495. 

Statutes relating to — How interpreted, L, M, 568. 

Stay of proceedings, practice as to, Q, 88. 

Insanity of /espondent, if ground for staying proceedings, P, 58, 59. 
Substituted service, Service of demand— Practice of English Courts, Z— P, 287. 
in matters under the Divorce Act, 869, 870. 

^ Succession, Death of either party while protection order or j’udicial separation order is 
in force— Effects on rights of succession of the other party, Af — Q, 220. 

' Loss cf caste— Under Oudh Estates Aot I of 1869, N, 441 . 

'Widow’s, principle of— Efiect of her re-marriage, Q, 461 , 462 . * 

M of re married widow to succeed to son by former husband, F, 474 . 
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Statutei constriLct\m o/— (Concluded). I 

flam meaning of words used must guide the Court, Y—D, 4. 
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Construction of statutes — Inaccuracy in Act, L, 5. 

Preamble how far guide m construction of statutes, Af— X, 5, 6. 

Recitals in Act or prcimble, how far guide in construction, T, 6 
Marginal notes— How far guide in construction, Z—D, 6, 7 
Punctuation, if guide in construction, E, F, 7. 

Headingh, if guide in construction, G, II, 7 

Illustrations, how far guide in construction of statutes, I — 17, 7, 8 
English authorities, value of, in mterpioting Indian Acts, V — X, 8 
American authorities, value of, Y -B, 8, 9. 

Inveigtjnce between several High Courts— Course to lie adopted by subordinate 
Courts, 0,Z), 9. , 

Meaning of words — Construction of words defined by the Legislature, E — O, 9, 10. 
Undefined words, construction of, P — T, 10 

Judicially interpreted words occurring in enactments, construction of, U, 10. 
“Or” — “And” - Meaning, V — X, 10, 11 
“May”— “Shall”- Meaning. Y—F, 11, 12 

Prc-cxisting state of the law, how far guide in construction, G—K, 12 
Acts in pan materia, how far guide in construction, L, 12. ^ 
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Statement of Objects and Reasons how far gvido to the intention of Legislature, 
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Speeches m Council, Report of Select Committee, if can be referred to in constru- 
ing an Act, A, 14. • 
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General later law, effect of. on earlier special one, E - V, 15. 
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Repeal, effect of, on right of action, X, F, 16. 

Case where “ and ” is to be read as “ or.” B, 152. 

Statutes relating to marriage construction of, IF, X, 181, 182. 

Construction of Parsi Marriage Act — English Law how far helpful, O — L, 
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Statutes relating to — How interpreted, L, Af, 566. 

Stay of proceedtngs, practice as to, Q, 82. 

Insanity of ^respondent, if ground for staying proceedings, W— P, 58, 59. 
Substituted sennee. Service of demand— Practice of English Courts, K—P, 287. 
in matters under the Divorce Act, 869, 370. 

^ Succession^ Death of either party while protection order or judicial separation order is 
in force— Effects on rights of succession of the other party, Af— Q, 220. 

' ,Lo8s cf caste— Under Oudh Estates Aot I of 1869, N, 441. 
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